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\\V LSiliNg; (ON. Dyecombe) Polhi. St) ] 
My DEAR PIR: bsayve recerved Vou) lett r chelosine recor hitl- 
ations of the most Sabishiclors kine from manv of the best char- 
acLiers I} AY W Orleans. You ure befor this in) Prosse ““Polh OL Voll 


. e ' SF . ; ; ' ? 
COTITIISSION., lrcleed, | Wis toid It tad ested = bye more WV arrival 


You now know well | am satisfied with the choice, and you may 
rest assured tlisaet nothing Ol, my part, or that of thr repress htation 


and other Senator. will be wanting to obtain the confirmation In- 
deed, | anticipate no difficultv. dam as well convineed of vour in- 
legrity and capacity as TP ean possibly be, and rest assured that the 


lnportant office will be filled with temperate vigilance and incor- 
ruptibie inte@rity, 
My friends are, | apprehend, too sanguine respecting 


| Sept age : 7 
of a Senator. Ther kind and indulgent conduct towards me has 


] eB. 
Me CLECLIOD) 


CXC 7 sentiments ot eratitude Whine i <hould never be ellie dl. if 
elected T shall cndeavor not to diserace thr ir choice. but | hive 


Hever ¢ x pected such il result, hoor Is rnh\ opinion alte rec Ly) tha Ton “ 
of my friends, My antagonist is unmatched in the arts of intrigue, 
and will plav a bold game, because if unsuccessful it is his last. For 
1h \ self, LT have made Tp) Thh\ mind for political death. The 
SOO only UNCHSTNeSS fec| Is produced ry) thi charact rol niV suc- 
COSSOr, 
Mr. B. joins me in respect to Mr. Chew. 
Yours truly, 
JAMES BROWN, 


Beverly Chew. 


Def'ts’ Ev., before Lusher, Com’r. Document GGG, Referred to in 
Deposition of i” ia Montgomery, Taken Pig IN4o). / | 


Con 7. woe (tse No. 12°. 


Pre aApeLrira, May 51, 1850. 
My Dear Str: Tshould since my return have written to you to 
bring one of your old friends to your recollection had T net hoped 
long before this to have had the pleasure of seeing you In Louisiana. 
lL had all iy preparations made to set out on my Journey on the 
| first ot April, When near the end of March | was attacked by an ob- 
‘stinate intermittent fever, which confined me to the hous 
or six weeks, and then left me im too debilitated a state to SUpp mrt 


. % 
i | 


the fatigue of a journey over the Allegany mountains. The health 
of my wife is still so delicate as to give me much uneasiness, and 
the season was so far advanced that | was compelled to postpone my 
departure until autumn. Should Mrs. Brown be so fortunate as to 
have recovered her health we Prset\ both visit our home, but should 
she remain in a condition too delicate to support the Journey [I shall 
myself have the pleasure of taking you and all my old friends by 
the hands, I need not tell you how rich an chjoyment it will be to 
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me to return to a State which so long honored me with its generous 


confidence In Important professional and private situations, and to 
renew my intimacy with old friends,to whom I am indebted for ten 
thousand Prools OO} KITTNTCSS, itt ction. ana CSteCCTI. 

[have often inquired for you and Mrs. Chew, and have as often 
sympathized in your good and bad fortune. On returning my en- 
joyment will be greatly diminished by finding how many of my best 
fronds have been carried away by the unsparing hand of death. 
My poor, my excellent friend Smith will be a real loss to the ecoun- 
try anid hy SOCRETLY, ana nmiore especially LO his bereaved family. 
had known ham \\ I]. cilad a Tore virtuous, honest bidlh DICVCEY CX- 
isted. Few. indeed, of these American friends whom I found tn 

New Orleans in 1S04 have survived the effects of the climate. 
S057 Relf, Nott Warkmen, Matthews, Lewis, Kennedy, and a very 
few more now exist. But we, my dear Chew, are rapidly 


pursuing them to the place Ol all the earth. ana 1) the eourse ol 
hnacure may CXpPect Cr’ lone, like them. to be ho wore, To the 
friends | have name d and to the two Urquharts be so kind as LO CX- 
press Ty nflectionate reme mbrances 

| have just seen the beautiful plate so properly presented to you 
by the eitizens Ol] AY W Orleans. \I rs. Brown ex pressed much de- 
lig 
she has ever scen at Paris, and not dearer than at that place. We 
both rejoiced that this testimony of well merited approbation had 
been bestowed on vou. On our return we had the satisfaction of 


ht with the execution of the work, which she thinks equal LO any 


knowing, by) public ana private demonstrations ol no equivocal 
character, that I had been so fortunate as to please every American 
who had visited Paris, with the exception of a single individual, who 
never love | lis country, and who had Ly Cll SO long absent from if ils 
to feel no regard for any of its public authorities. From the Presi- 
dent I received assurances that my conduct had been perfectly sat- 
Isfactory LO him, and threat he had reorett d LO fina threat Mrs. Brown's 
health had forced Me to return, as 1b Was lis fixed intention tO have 
availed himself ot bi SeCTVICeS Krom all parties everywhere | 
have been received in a manner equally kind and complimentary, 
anid have rr vocably I <ol ved, unl ss compelled Dy misfortune LO 
apply to my country for the means of existance, never again to en- 
ter public hfe. LT have ended my career at peace, as | most sin- 
corely tee] ana Lye lie ve, with cul the world, Corie (the sid Individual) 
excepted. You know the person to whom IT allude and can, from 
your long and intimate knowledge of me, duly estimate his charges 
against Mie. Lf, Walits money, as he lies failed 11) his profession, in) 
his commerce at home, and in Texas land speculations and military 
career, and insurrections, intrigues abroad. He left London in 
[S24 for Paris, an- instead of applying to Mr. Rush for an American 
passport, as an American citizen who loves his country ought to do, 
he take sa for 1rd) pels] rmohas a (‘olo. 1) thie Spanish SErVICe, which 
he registers at the police in Paris, with the viza of Spanish ambas- 
sador. lle then asked me to mike Out another for him cs all Amer- 
lean citizen. I endeavored to convince him that a step of that kind 
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would throw diseredit on American passports, anid that 
8058 could not with propriety take that step. He left Paris, and 

could have COTE home without difficulty under the pAISSpPort 
he held. If he went to Spain he knows, and others know, why lis 
residence there Wiis hot Very agreeable to the Spanish roverhnment, 
nor would it have been more tranquil had he been in possession of 
the passport of the United States. Phi Passport ot the United 
States, as | have understood, which he had on his last visit, did not 
prevent him from being expelled ignomintously from the country. 
In this Way pAISSports, by being disregard d on account of thr char- 
acter or conduet of those who hold them, hay be treat 7 with (lis- 
regard, and their validity in ordinary and fair cases becomes sus- 
picious. Ile chose his protection in the passport with which he ar- 
rived at Paris. I left him where he voluntarily placed himslf, and 
now he asks me to pay him thirty thousand dollars damages. [le will 
find himself mistaken when he searches for law or usage to justify 
his claim. Nearly every member of the bar knows that I argued 
the Batture cause for Livingston, and that Il had the PPOTMISe ofa 
lot somewhere in it for my services : Keene en-gved him to sel] miy 
claim on Livingston, and lie engaged tO apply for it. | thought all 
had been terminated, as he never applied to me on the suby cl. | 
never heard he had any claim against me until I heard late in the 
winter or spring that he intended to sue me. I instantly wrote to 
Humphreys LO arbitrate it, ana, if he had a claim, Lo prety lim. [le 
Says SOTLC foolish things about and old erudge owed him Ol) ac- 


count of an old affair with Denesmore. I never heard until within 
two years that he hac spoken unfavorably oft Hic, ana if had if 
would have made no impulsion on me. But enough of such a sub- 


ject. If he was as well known at New Orleans as he is in Europe 
and in this northern portion of the United States his attacks would 
be without force. [lis piece Is In too bad taste to deserve an answer. 
| wrote to Judge Porter some time age, and shall write aon short- 
lev. You know my high regard for him. Congress has just ad- 


journed. Iam no politician, but have learned from some of the 


members that much division has taken place about the close of the 
SCSSION. 
Mrs. Brown joins me in compl’s to Mrs. Chew, whilst [ remain, 
my dear sir, your friend and ob't s’r't, 
(Signed) JAMES BROWN. 
SOO! P.S$.—The bank has gained stability by the reports of thi 
two committees. If you will read with attention the message 
of the president of the Maysville road, [think you will find he admits 
theconstitutionality of the bank by admitting thatofthe Cumberland 
road, on the principle that it has obtained the sanctions of different 
Congresses, and has long been acquiesced in by the people. 


J. B. 
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ay Pts’ kv. ly fore Lusher, Com. Document T1111. Def rred lo Lit 
Deposition of W. W. Montgomery, Tuken Before Gurl Y; Com’, in 
1S49. gr Case No. 122. 
WASHINGTON Crry, 30 Decbr, 1516. 
Dian Sir: Twas very happy to learn that you had been ap- 
pointed collector of New Orleans previous to my arrival; and I beg 
leave to offer you my sincere congratulations on the eccasion. The 
letters of recon mendation bave been recelved by Mr. brown, buat 
after the appointment was made; so that you will see you did not 
stand in need of them; but, if you had been unknown, suoh recom- 
mendations would have given you high claims to the appointment. 
The secresy with which the resignation was made must be highly 
disapproved ; and if there was any sinister design, it has been hap- 
pily anticipated and frustrated. You will probably have been sur- 
prised with the app’t in consequence of its having been made out 
previous LQ Lhe rece pot Ol your application, lf you do hot know the 
circumstances, if ray be eratifying LO you LO know them, and [ 
communicate to vou alone, as I have no authority to make them 
public. Certain inquiries were instituted last summer intothe con- 
duct of the officer filling that place ; and it was then rendered prob- 
able that a Vacahey would be created. Mr. ltobertson felt it lis 
duty to consult his own judgment, and to select from the commu- 
nity the most suitable person, and to recommend him for the app’t. 
Ile made Up his mind that you possessed better qualifications and 
higher pore tensions than any other, ana therefore made the repre- 
sentations he felt bound to make, as a matter of duty, to the Gov- 
ern't. I do not know that this fact was communicated by Mr. R. to 
any person, and was not told to me with a view of being made 
known to you. The nomination has not been made to the 
S060) Senate; but Mr. Brown says there will be no difficulty.” Your 
friends will urge the President to make an early nomination, 
to prevent the numerous applications that will be made for having 
effect. I think vou can feel no uneasiness on this head. I was 
asked in N. York, with great interest, 1f Duplessis had resigned. 
[ answered that he had not when I left the city; not believing such 
a resignation would be made privately, I was quite positive. Mr. 
Ogden told me he certainly had, for he knows of several applica- 
tions for the place. I shall urge Mr. Brown to have the nomina- 
tion made the 2d. I shall write you as soon as [I have hada 
full conversation with Mr. R. on the subject of the Florida claims. 
[ have strong Lop sof obtaining a law to embrace them. Mr. Har- 
per arrived here two days before ine, but is in bad health. I am in 
Loo much haste LO Say anything 1) eeneral topics. 
lam, with great regard, your ob’t serv’t, 


y T. V. JOHNSTON. 


he ¢---—~ 
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Depts’ hyv., Le fore Lusher, Com’r. Docu nl [1]. he ferred lo a Depo- 
sition of i. iW Monto ry, Tike ii by Comy Chrupli i] bi f IEG, No. 
122, an 1549. 


James Madison, President of the United States of America, to all 
who shall see these presents, Greeting : 


Know ve that, reposing special trust and confidence in the integ- 
rity, diligence, ana diseretion of Bev rly (Chew, of Lousiana, | do 


appoint him collector for the district of Mississinpi, and do author- 
ize and empower him to execute and fulfil the duties of that office 
according Lo law, and LO have and to hold the said office, with all 
the rights and emoluments thereunto legally appertaining unto him, 
the said Beverly Chew, during the pleasure of the President of the 
United States for the time being, and until the end of next session 
of the Senate of the United States, and no longer. 

In testimony whereof, | have caused these letters to be made 
patent, and the seal of the United States to be hereunto affixed. 

Given under my hand at the city of Washington, the fifteenth 
day of November, in the year of our Lord one thousand eight hun- 
dred and sixteen, and of the Lrncleyn ndence of the United States of 

America the forty-first. 
SUG | [SEAL. | JAMES MADISON. 
By the President: 
, JAMES MONROE, 


N wa fan al Slate ‘ 


Lh f ts kev.. hy fore Lushe ve. ( ‘om yr. Docu nil AA Kh. iH he rive ff le) ny Depo- 
sition of '% i” Moutgom rey, Lake i iy IS }¢) hy fore Chur 4, (om sr. MT 
Case No. 122. 


James Monroe, President of the United States of America, to all to 
whom these presents shall come, Greeting: 

Know ye that, reposing special trust and confidence in the integ- 
ritv, diligence, and discretion of Beverly Chew, I have nominated, 
nia by ana with the “advice nie consent of the Senate do apport, 
linn collector of the customs for the district ot Mississippi in) the 
State of Loutsiana, and do authorize and empower him to execute 
and fulfil the duties of that ofhee ac ording tolaw: andtohave and 
to hold the said office, with all the rights and emoluments thereunto 
legally appertaining unto him, the said Beverly Chew, during the 
term of four Vears from the day of the ——— hereof, unless this COll- 
mission be sooner revoked by the President of the United States for 
the time being. 

In testimony whereof, | have caused these letters to be made 
parton and thie seal of the Treasury Departnar nt of the United states 
to be hereunto aftixed. 

(riven under ny hana, at the city of Washington, the fourth day 
of January, in the vear of our Lord one thousand eight hundred 


— 


and twenty-one, and of the Independence of the United States of 
America the forty-fifth. 
| SEAL. | JAMES MONROE. 
By the President: W. HH. CRAWEORD, 


Neer lary of thee Treasury. 
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Def'ts’ kev.. Ly fore Lusher. Com’. Document MMM, Refe rred lo in 
Deposition of W. W. Montgomery, Tuken in 149 before Grurley, 


(loi ,. oo Case No. pe a 


James Monroe, President of the United States of America, to all to 
whom these presents shall come, Greeting : 

Know ve that, reposing special trust and confidence in the integ- 
rity, diligence, and diseretion of Beverly Chew, | have nominated, 

| and by and with the advice and consent of the Senate do 
8062 appoint, him collector of the customs for the district of New 

Orleans, and do authorize and cChipower him to exeeute and 
fulfil the duties of office according to law, and to have and to 
hold the said office, with all the rights and emoluments legally ap- 
pertaining unto him, the said Beverly Chew, during the term of 
four years from the fourth day of January, 1825, unless this com- 
mission be sooner revoked by the President of the United States for 
the time being. 

In testimony whereof, I have caused these letters to be made 
patent and the seal of the Treasury Department of the United States 
to be hereunto affixed. 

Given under my hand, at the city of Washington, the twenty- 
sixth day of January, in the year of our Lord one thousand eight 
hundred and twenty-five, and of the Independence of the United 
States of America the forty-ninth. 

[SEAL. | JAMES MONROE. 

By the President: 

W. H. CRAWFORD, 


Necre lary of thie Treasury. 


si NMje) dD. f és’ hy sa hy fore Lushe . ( om r. Docuin ni NNN. iH, fe rred to 
ay }, position of ia i Montgome ri, hake ii Ly fore (hurl , 
f omy. Lil IS tf), Li (ase No 12°. 


James Madison, President of the United States of America, to all 
who shall SCC these presents, Greeting: 

Know ye that, reposing special trust and confidence in the integ- 
rity, diligence, and discretion of Beverly Chew, of Louisiana, I have 
nominated, and by and with the advice and consent of the Senate, 
do appoint him collector for the district of Mississippi, and do au- 
thorize and empower him to execute and fulfil the duties of that 
othice according to law, and to have and to hold the said othee, with 
all the rights and emoluments thereunto legally appertaining, unto 
him, the said Beverly Chew, during the pleasure of the President of 
the United States for the time being. 

In testimony wily reof, have caused these letters to be made pat- 
ent and the seal of the United States to be hereunto affixed. 

Gaven under my hand, at the city of Washington, the twenty-first 
day of January, in the year of our Lord one thousand eight hundred 
ana seveltleen, ania of the Independence of the United States of 
America the forty-first. 

[SEAL. | JAMES MADISON, 
By the President: JAS MONROE, 
Secre lary of State. 
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Def’ts’ Ev., before Lusher, Com’r. Document Marked OOO, referred 
to in Deposition of W. W. Montgome ry, Witness on preun'l of Det 'ts, 
ia the Case of Gaines and Wife vs. Relf, Chew, ef als., No. 122, by 
Gurley, Com’r, in LS49. 

Nore.—Referred Lo as being (1) prea gr Loo, vol, yA 


Def'ts’ Ey., before Lusher, Com’r. Document Marked PPP, Referred 
to in the Deposition of W. W. Montgomery, taken before Grurley, 
Com’r, in 1849, in the Case of Gaines and Wite vs. Kelf, Chew, ef 
als., No. 122. 

Note.—Referred to as being on page 1092, vol. 2. 


Def’ts’ Iev., before Lusher, Com’r. Document Marked QQQ, Referred 
to in the Deposition of W. W. Montgomery, Witness on part of 
Defendants, taken by Gurley, Com/’r, in 1849, in Case of Gaines 
and Wife vs. Chew, Relf, ef als., No. 122 


Nore.—Referred to as being on page LOZ, vol. 2. 


Def?ts’ Ev., before Lusher, Com’r. Document RRR, Referred to 
SUG4 in Deposition of W. W. Montgomery, taken in 1549, befor 
Gurl 4; Com’, vi CuUse No. 122. 
BANK OF THE Untrep States, May 17th, 1851. 

Dean Str: Mr. Jaudon has duly communicated to us your clee- 
tion to the cashiership of the New Canal Bank. Although we can- 
hot but ipprove the judicious selection which the stockholders oft 
that bank have made, and shall cheerfully acquiesce In your ultimate 
decision, altho- we may be the sufferers by it, we yet feel very re- 
luctant LO separate from Oe SO long connected with the Institution, 
and all our intercourse with whom has been so entirely satisfactory. 
We have therefore thought it probable that this necessity might be 
avoided; and that, without too great a sacrifice of personal interest 
on your part, and on ours without so great an Increase of the com- 
pensation as would excite discontent elsewhere, we might come to 
sone arrangement mutually satisfactory. On that subject I have 
requested Mr. Jaudon to converse with vou, and shall be happy to 
know his and your views. It will be very satisfactory to the board, 
and to myself personally, if your continuance with us can be secured 
ona footing agreeable Lo you; but if we are unsuccessful in the effort 
to accomplish it, we shall fully appreciate the views which you will 
consider as rendering the separation inevitable In any event. 

| beg to believe me, with great respect, 

N. BIDDLE, Presid't. 
b. Chew, Esq’r, Pres’t O11 Dist. and Dept., New Orleans. 


Def’ts’ Ey., before Lusher, Com’r. Answer of Caroline Barnes and 
her Hlusband, John Barnes, Defendants in sult No. 122, as the 
same appears In page 855, ef seq., vol. 2. 

Def’t’s Ev. before Lusher, Com’r. Deposition of Dan’l W. Coxe, 
tirke 1} under (‘commission il Philadelphia, 1) the CusSe ot (raines 
and W ife US, Relf, Chew, et als.. No. 122 of the docke 4 

NoTE.—See post, page 45 L. 
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Def’ts Evy., before Lusher, Com’r. The deposition- of Madam V've 
Barbin de Bellevue of W. Miller, and of Doctor John Barnes, 
SOG taken in the Case of Gaines and Wife vs. Relf, Chew, et als., 
No. 122. 
Norr.—These are referred to as being, the first on page 
5352, the second on page 792, and the third on puere 720, vol. 2. 
Def’ts’ Ev., before Lusher, Com’r. Depositions of Julia A. C. Wood, 
Caroline M. Stannard, and Anne M. Callender, taken under Com- 
mission in the Case of Gaines and Wife vs. Relf, Chew, et al., No. 
122. 


Nore.—These are referred to as being on pages 718, 721, 723, 
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Def’ts’ Ev., before Lusher, Com’r. Depositions of Seth Barton and P. 
Debuys, taken in the Case of Gaines and Wife vs. Relf, Chew, et als., 
No. 122. 

Note.—These are referred to as being, the first on page 1214 and 

the second on page 732, vol. 2. 


Def’ts’ Ev.. before Lusher, Com’r. Sale of slaves 11 Dee’r, 1813, by 
Suecession of Dan’l Clark to F. D. De la Croix, in French. See 
Translation, ante. page 4352. 


Def’ts’ Ev., before Lusher, Com’r. Depositions of the following-named 
witnesses, now dead, taken in the Case of Gaines and Wife Us. Reif, 
Chew, cf als., No. 122 of the docket, VIZ. Referred to as being vol. 


2, On pages: 


Seth Barton. taken 5 Keb'y, LS50, page 1214. 
Zonon Cavellier, taken 50 May, 1549, page O41. 
Louis T. Caire, taken 12, 20 June, 1849, page eo), 
Ktienne Carraby, taken 4 June, 1549, page 550. 
Jean Canon, taken 28 June, 1849, paiore O74. 
Joachim Courcelle, taken 20 June, 1549, page 5388. 
Anthony Cruzat, taken 9 July, 1S49, page 696. 
Horatio Davis, taken 25 June, 1849, page 566. 
Jean. B. Dejau, S’n., taken 6 July, 1549, page 599. 
Gi. Musson, taken 29 May, 1849, page 540. 

Isidore A. Quemper, taken 18 June, 1849, page 577. 
P. J. Tricon, taken 25 June, 1849, page oD, 

Theo. Zacharie, taken 1 June, 1849, prise Od), 


Together with the several letters and other documents referred to 
by the said witnesses, and identified by them and made part of their 
testimony. 


Def’ts’ Ey., before Lusher, Com’r. Depositionsof Madame V’ve 
S066 Mulalie Watkins and Tlilary J. Domingon, taken in Case 
of Gaines and Wife vs. Relf, Chew, ct als., No. 122 of the 
docket, on 6th July, 184. 
Note.—Keferred to as being, the first on page 597 and the second 
on page OOU, vol. 2. 
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Def’ts’ Ev., before Lusher, Com’r. Documents referred to in Depo- 
sition of H. W. Palfrey, taken 19 Oct., 1857, and lettered A, B,C, 


D, E, F, G, H, I, K, L, M, N, O, P. 
{ Note.—These are referred to as being on page 895, et seq., vol. 2. 
Li f’ts’ Kv.. before Lusher, Com’r. Mi morandum of Dd f'ts’ Counsel (ts lo 
Depositions of Cerlain Witness s. now Dead. 
® U.S. Circuit Court. 
Myra C. GAINES ) 
US. 


Dis LA CROIX. 
» Nos. 2619, 2695, and 2754. 
SAME 
7 | 


VARIOUS OTHER DEFENDANTs. | 


Whereas the following named, to wit, Seth Bartore, L. T. Caire, Z. 
Cavillhier, Etienne Carraby, Jean Cannon, J. Courcelle, Horatio 
Davis, Jean B. Dejan, G. Musson, J. A. Quemper, P. J. Tricon, T. 
Zacherie, were examined orally and in the presence of the complain- 
ant in this case or her counsel in the suit of Gaines vs. Relf et al., No. 
122 on the docket of this court, before a commission duly appointed 
for that purpose by the court, and their testimony respectively Wis 

° duly taken down by the said commissioner, and signed by the said 
witnesses respectively, each and all having been presented as wit- 
nesses by the defendants in the said cause, and the same sub- 
sequently presented to the said court and received by the same as 
evidence on the trial of the said cause; and whereas each and all 
the said witnesses have departed this life: 

Now, therefore, the defendants in the above numbered causes, repre- 
sented by their solicitors, Duncan and McConnell, do now present 
the said testimony in chief of said witnesses so as aforesaid taken, 
and present the same to the commissioner now here, claiming the 
right to use the same as testimony in the same manner as if said wit- 

nesses were now living and had been presented in this cause, 
S067 and had given their testimony herein in the words and figures 
as they have severally testified in the aforesaid cause, No. 122, 
and the said defendants do, moreover, now here present the several 
letters and other documents referred to by several of the said wit- 

- nesses and identified by them in their said testimony, and present 
the same as part and parcel of their testimony. 

Oct. 30, 1857. Defendants further offer test’y of Mad. Eulalie 
Watkins, Henry J. Domingon. 

Def ts’ Kkv.. hefore Lusher. Prohat Proceedings in thie Second District 

Court of Ne iw Orleans, mn the Matt i’ of thie Nuece ssion of Mary Clark. 

Petition. Filed 9 Aug., 18358. 
To the THlonorable Joachim Bermudez, judge of the court of probates 

4 In and for the parish and City of New Orleans: 

The petition of Caroline Clark, wife of J 


sin Barnes, duly assisted 
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and authorized in this behalf by her said husband, residing at Port 
Gibson, in the State of Mississippi, and of Sarah Campbell, residing 
in Manayunk, in the State of New York, respectfully represent that 
they are testamentary heirs under an universal title for one-fourth 
part each of the succession of the late M: ury ( ‘lark, who died in the 
city of Philadelphia in the month of June, 1823; that said will was 
admitted to probate and recorded in the proper tribunal in the 
Commonwealth of Pennsylvania, in the city and county of Phila- 
delphia, on or about the 25d June, 1825, and one of the testamentary 
executors, Joseph Read, was duly qualified, and letters testamentary 
were granted to him, as will more fully appear, together with other 
necessary particulars, by reference to the annexed duly certified and 
authenticated copy of said will on probate; that the late Mary Chirk 
was the universal legatee of her son, the late Daniel Clark, whose last 
will anal festumecnt Was admitted LO probate and ordered lo be executed 
by this honorable court on the ——, 1815, and Riehard Relf and 
Beverly Chew were confirmed and qualified as testamentary execu- 

tors of said will, and entered on the discharge of their func- 
SOGS tion, but have never rendered any account of their executor- 

ship up to the present pre riod : that most of the prope rly be- 
queathed by the late Mary Clark to your petitioners is situated within 
thre jurisdiction of this honorable court: that under these clreum- 
stances your petitioners respectfully pray that it may please your 
honor to order the last will and testament of the late Marvy Clark 
to be registered in this court and ordered to be executed; and your 
petitioners respectfully pray for all such other and further aid, relief, 
and remedy the nature of their case may require and the law will 
permit, and as in duty bound, WC., XC, 

(Signed) C.ROSELINS, Atty. 


MW //. hiled {Oth August, LSS. 


In the fear of God, amen. I, Mary Clark, formerly of Ireland, 
now of the city of Philadelphia, in the State of Pennsylvania, in 
the OF ». of America, being, through the merey of the Most Llieh, 
of a sound, disposing mind and in my usual state of health, do make 
and declare this my last will and testament: 

First. | order and direct that all my just debts — expenses be 
fully paid and satisfied as soon as conveniently ay be after my 
decease, 

Secondly. I give, devise, and a unto my executors here- 
Inafter named, and to the survivor- of them, and to the executors 
of such survivors, all my estate and someeniil real and personal, 
whatsoever and wheresoever, in trust nevertheless, and to the interest 
und purpose that they shall and do immediately, or as soon as con- 
veniently may be after mnhy decease, collect all the moneys and debts 
due to me, or received by any person for my account acting under 
nie, and also sell and dispose of all my lands and tenements, goods 
and chattels, rights and credits for the best price that can be had 
or obtained for the same, and on this further, first, that thev shall 
and do devise and distribute the moneys arising from said sales, as 
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the same may be received, unto four equal parts; and I do give, de- 
vise, and bequeath one share, or fourth part thereof, to my daughter, 

Kleanor O'Bearn, of Sligo, in the Kingdom of Ireland, her 
S069 heirs and assigns forever; and, in case the said Eleanor 

’Bearn should now be dead, or should die before me, | vive 
and devise the share to the child or children of the said Eleanor, 
their heirs and Assigns, to be equally divided between them, share 
and share alike. 

further, | do elVe, devise, and bequeath one other share or fourth 
part of my said estate and property to my daughter, Jane Green, the 
wife of George Green, of Liverpool, in the Kingdom of Great Britain, 
her heirs and assigns forever; and in case the said Jane Green shall 
now be dead, or shall die before me, | vive and devise the said share 
to the child or children of the said Jane Green, their heirs and as- 
signs forever, to be equally divided among them, share and share 
alike; I do give, devise, and bequeath one other share or fourth part 
of my ‘said estate and property to my granddaughter, late Sarah 
Anderson, now Sarah Campbell, to have and to hold the same to her 
heirs and assigns forever. 

l‘urther, I «clo give, devise, ana bequeath one other share or fourth 
part of my said estate and property to my granddaughter, Caroline 
Clark, a natural daughter of my son, Daniel Clark, to be paid to her 
(if received) on the day of her marriage; or, remaining unmarried, 
when she shall have attained the age of eighteen years, whichever 
first shall happen; and should I die before either of the said events 
do take place, then and in that case the interest, profit, or Issue of 
the said share or fourth part of my said estate and property shall be 
paid and handed over to such person OF Persons as the said Caroline 
shall choose for her guardian or guardians, to be appropriated by 
them for her support and maintenance, until she shall, by this my 
will, be entitled to receive the principal as aforementioned; and In 
case the said Caroline Clark should die unmarried, or before she at- 
tains the age of eighteen vears, if single, it is my will and devise 
that the said share or principal sum to her devised shall be paid and 
distributed in equal proportions to and among such of my hers 
herein named as shall be then living, and to the legal representatives 

of such of them as shall be dead, such representatives taken 
SOTO among themselves such share only as their deceased parents, 
if liveing, would have taken. 

Further, I do give, devise, and bequeath to my granddaughter, 
Maria Clark, commonly called Maria Davis, another natural daugh- 
ter of my late son, Daniel Clark, the sum of two hundred dollars, 
to purchase a jewel as a remembrance of me. I would have left 
her equal with my other heirs were she not already provided tor; 
and I do further declare it to be my — that no devise or legacy 
herein contained shall be deemed or held to be lapse or become void 
by reason of the decease of the devisee or legatee in my lifetime; 
but such devise or legacy shall be wood and available in favor of the 
heir or legal representatives of such legatee or devisee; under and 
subject, nevertheless, to the limitations hereinbefore contained, as if 
such devisee or legatee had survived me, I do hereby nominate and 
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appoint Joseph Reed, Esq., attorney-at-law, and William E. Huting, 
M.D., both of the city of Philadelphia, to be the executors of this 
my last will and testaments, and powers by me heretofore made and 
viven. And Ido declare and acknowledge this to be my last will 
and testament. 

Witness whereof, I have hereunto set my hand and seal this 
twenty-second day of November, in the year of our Lord one thou- 
sand elelt hundred and seventeen. 


(Signed) MARY CLARK. [seat.] 


Signed, sealed, published, and released and declared by the above- 
named Mary Clark as and for her last will and testanient, in the 
presence of us, who have at her request, and in her presence, and 
in the presence of each other, subseribe- Our Hhabies as witnesses 
thereto. 


(Signed) JOHN CONNELLY. 
(Signed) ISAAC HARVEY, Jr. 
(Saened) L.. NICILOLSON. 
(Signed) JOUN BUNTING. 
(Signed) WM. KE. HULINGS. 

SOT] PHILADELPHIA, June 23d, 1825. 


Then personally appeared John Connelly and Lindsey Nicholson, 
three of the witnesses to the aforegoing will, and on their solenin 
affirmation, according to law, did declare and say that they did see 
and hear Mary Clark, the testatrix in the said will named, sign, 
seal, publish, and declare the same as and for her last will and testa- 
ment, and that at the doing thereof she was of sound mind, mem- 
ory, and understanding, to the best of their knowledge and belief. 

Coram : EDMOND RODGERS, 

Dep. Register. 


Joseph Reed, lsc. Olle of the executors, sworh the 2th day of 
June, 1825, and letters testamentary granted to hin. 


COMMONWEALTH OF PENNSYLVANIA, 
City and County of Philadelphia: 


I, John Gest, register for the probate of wills, &e., in and for the 
city anil COUNLY aforesaid, do hereby certify that the foregoing writ- 
Ing is a true copy of the last will and testament of Mary Clark, 
deed, together with the probate thereof as filed in our register’s 
office and recorded in will book No. 8, pace oS, in and for the city 
and COULLY of Philadelphia. 

Given under my hand and seal of our said register’s office this the 
od day of May, in the year of our Lord one thousand cight hundred 
and thirty-eight. | 

(Signed) JOHN GEST, [SEAL. 
Register. 
PiENNSYLV ANIA. Philad Iphia County ‘ 


[, kdward King, president of the first judicial district of Pennsyl- 
vama and presiding judge of the court of common pleas, orphans’ 
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court, and court of general quarter sessions of the peace for said 
county, do certify that the within record, certificate, and attestation 
made by John Gest, lisq., register for thy probate of wills and erant- 
ine letters of administration in and for the city and county of Phil- 

adelphia, in the Commonwealth of Pennsylvania, are in due 
S072 form of law and made by thie proper officer. 

Witness my hand and seal, at Philadelphia, this 4th day 

of May, A. Domint 1838. 

(Signed) EDWARD KING, [seat] 

Pre sident Judy lst District Pa. 


1 yeN NSYLVANIA, Philad Iphia County b 


|, Rob’t. Morris, prothonotary of the court of common pleas of 
said county, do certify that the Hon. Edward King, by whom the 
aforegoing certificate and attestation were made and given, and who 
in his own proper handwriting has thereunto subseribed his name, 
was at the time of so doing, and now ts, president of the first Judicial 
district of Pennsylvania and presiding judge of the court of common 
pleas, orphans’ court, and court of general quarter sessions of the 
peace for said county, duly commissioned and qualified, to all whose 
act- as such full faith and credit are and ought to be given, as well 
in courts of purieation as thereon. 

In testimony whereof [ have hereunto set my hand and affixed 
the seal of the said court, at Philadelphia, this 4th day of May, A. D. 
ISOS. 

(Signed) ROBERT MORRIS, Proth’y. 


Orde vo 


Let the accompanying last will of the dee’d, Mary Clark, dee’d, be 
registered in the register of wills’ office, and let the executions 
thereof tak- place according to law. 

New Orleans, 10th August, 1855. 

(Signed) J. BERMUDEZ, Judge. 
Sratre oF Loutstana, City of New Orleans : 

I, PS. Wiltz, cleak of the second district court of New Orleans, 
do hereby certify that the foregoing eight pages contain a true and 
correct copy of all the documents filed, of all the testimony and evi- 
dence adduced, and of the proceedings had in the matter of the sue- 
cession of Mary Clark, opened in the courts of probates, now the see- 

ond district court of New Orleans, and of record in my office. 
S075 In testimony whereof [ have hereunto set my hand and af- 

fixed the seal of said court, at the city of New Orleans, this 
v0th day of October, in the year of our Lord one thousand eight 
hundred and fifty-seven, and of the [ndependence of the United 
States of America the eighty-second. 


[SEAL. | P. S. WILTZ, Clerk. 
STATE OF LovuIsIANA, City of New Orleans: 


I, P. H. Morgan, sole judge of the second district court of New Or- 
leans, the same being a court of record and superior jurisdiction 
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established and held at New Orleans, do hereby certify that the fore- 
going record and attestation made by P. S. Wiltz, clerk of said court, 
whose genuine signature is thereto subscribed and seal of offices 
afhixed, are mn due form and made by the proper othicer. 

Gaiven under my hand at the ¢ ‘ity of New Orleans, this 50th day 
ol | ketober. 11) the year of our Lord One thousand eight hundred and 
fifty-seven and of the Lick pendence of the United States of America 
elglity-second., 


P. H. MORGAN, Judge. 


Def’ts’ Ey., before Lusher, Com’r. Bill of Complamt filed in’ the 
Case of Gaines and Wife vs. Relf, Chew, ef als., No. 1728 of the 
Docket of the U.S. Cireuit Court, Loutsiana. ' 
Note.—lor this see post , page (0-4. 

gre Ev., before Lusher, Com’r. Deposition of D. W. Coxe, taken 

*W. HL Rawle, Com’r, in Philadelphia, 25 August, 1549, under 
Commission from U.S. Cireuit ——, Louisiana, in the case of Gaines 
and Wife vs. Relf. Chew. ef als... No. 122 of the Docket. together 
with all the Exhibits referred to in and accompanying the same, 
Note.—Reterre 7 LO as beng On page (0) ef 8C1]., vol. 2 


Ld f'ts’ kv.. hy fore L, ushve r Com’. Probate Proceedings aD Second Dis- 
trict (out of Ni it) Orleans. ye Secs SSLOV of Daniel Clark. Wi// of 
IS11, Xe. 


STATE OF LOUISIANA: 
Second District Court of New Orleans. 
Succession of Danie, CLARK. Procés- Verbal. 


Au jourd’hiui le seizieme jour du moirs d’Aout de Van mil huit 
eent trieze de notre Seigneur et la trente-huitieme de Tndependance 
Americaine, nous Gallien Preval, un des juges de paix pour 
S074 la ville et la paroisse de la Nouvelle-Orleans, nous tout trouve 
present au deces duSieur Daniel Clark ce jour a six heurs du 
SOL avons ete re quis par Mr. Rich: ral Re lf dap poser le ‘Ss sce ‘lles Sur 
tous les paplers appartemans a la Succession du dit Sieur Daniel 
Clark a quol nous avons procede en presence de Messrs. James Pitot 
t Dusnan De la Croix le dit Sieur Richard Relf ayant ete requis 
ni nous de represente les papiers de la dite succession nous a con- 
duit dans la chambre du dit defunt, on en presence des temains sus 
dite nous avons remis tous les susdits pre iple rs et les avons mis dans 
Mie bureau et mon armoir que nous avons trouves di cLlis la chi: un bre 
du dit defunt, apres que nous avons appose nos scelles sur les portes 
de la dite le chambre, et en avons etablie gardien le Sieur Franciso 
Morales lequel a promis sous la foi du se rment de romplir bien et 
ticle ‘lement les devoirs de sia echi: aurere el a slene avec Hous unsi que les 
temains susdits les memes your mols et an que desus. 


~— 
‘ 


FRANCISCO x MORALES. 


tharque, 
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Au moment de le lore le present proces-verbal le Sieur Richard 
Relf, avant trouve dans une malle du defunt son testament olo- 
graphe, nous avons pris en presence des sus dits temoins pour en 
faire la remise a Vhonorable juge de la cour des preuves. 

(Signe) JAMES PITOT. 
DUSNAN De La CROLX. 
RICHARD RELF. 
GALLIEN PREVAL, 
Suge le Pui. 
Ne varictur. JS PITOT, Juge. 
Wedd. 

In the name of God, amen. I, Daniel Clark, of New Orleans, do 
make this my last will and testament. 

[mprimis. [ order that all my just debts be parted, 

Second. I leave and bequeath unto my mother, Marv Clark, now 
of Germantown, In the State of Pennsylvania, all the estate, whether 
real or personal, which | may die possessed of, 

Third. I hereby nominate and appoint my friends, Richard Relf 
and Beverly Chew, my executors, with power to settle everything re- 
lating to my estate. 

New Orleans, 20 May, 1S11. 


(Signed) DANIEL CLARK. 
Ne varictur. JS PLTOT, Judge. 
S075 Proof of Will. 


Know all men by these presents, on the seventeenth day of Au- 
gust, in the year of our Lord one thousand eight hundred and thir- 
teen, and the thirty-eighth of the lndependence of the United States 
of America, personally appeared before me James Pitot, judge of the 
court of probates in and tor the City and parish of New Orleans, 
Paul Gamsse and Louis Sere, both residents of the City of New Or- 
leans, who, being duly sworn agreeably to law, declare and say that 
il packet folded Up as a letter, sealed with it red writer, which pre- 
sented to them, and bearing the following subseription : “This is my 
Olographie will; New Orleans, 20th May, IS11; Damiel Clark :” that 
the same is the proper handwriting of him, the said Daniel Clark. 

(Signed) PAUL GAMSSE. 
LOUIS SERE. 


Sworn to and subscribed before me, New Orleans, August 17th, 
IS15. 
(Signed) JS PITOT. Judge. 


Whereupon I, the said judge, caused the said packet to be broken 
open, in which was found one writing pages, signed “ Daniel Clark,” 
and after caused the same Instrument to be read in presence of the 
above-named witnesses, who did further recognize the same to be 
totally written by the late Daniel Clark. 

(Signed) PAUL GAMSSE. 
LOUIS SERE. 
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| do hereby declare that the said instrument is duly proved ac- 
cording to the law of this State as being the last will and testament, 
inscriptis, of the late Daniel Clark and order the said last will to be de- 
posited and reeorded in the register’s otlice of this court, threat coples 
thereof miay be delivered LO “ll PCrsols it may COHCCHI. 


(Signed) JS PEPOT, Judge. 
Petition. 
® 
STATE OF LOUISIANA, | 
Parish of Orleans. } wae 
To the ILonorable the James Pitot, judge of the said parish ; 
The petition of Richard elf, one of the testamentary eCxecutors 
of the last will and testament of Daniel Clark, deceased, being 
SO76 desirous to cause the execution of said will as soon as soon as 
possible completed, pray the seals aftixed my he removed, 
and threat iil) Inventory of the wood- lay be ordered Lo be made by 
your petitioner, and thrat appraisers may be appointed LO appraise 
the same; and your petitioners will ever pray, &e. 
(Signed) Ye. L. TURNER, 
Att'y for the Pet’r. 
Orde PP. 
Let the seals be removed to-morrow al LO o clock, and let iil) In- - 


ventory na apprais ment take place wecording LO law, Mr. Moreau 
Lislet beng appointed counsel for the absent heirs. 
New Orleans, 15th August, 1515. 
(Signed) JO FLU. Judge. 


D?. hition. 


‘To the honorable the judge of the court of probates of the parish of 
New Orleans: 


The petition of Francis Dusnan De la Croix, of this parish, planter, 
respectfully showeth threat your petitioner leas strong reasons to 
beheve, nicl does verily believe, threat the late Daniel Clark has made 
a testament or codicil posterior to that which has been opened be- 
fore your honorable court, and in the dispositions whereof he thinks 
LO be hterest d: and whereas it IS LO le presumed that the double of 
this last will, whose existence was known by several persons, might 
have been deposited with any notary public of this city: Your peti- a 
tioner therefore prays that it may please your honor to order, as it 
Is the usual practice 11) such CUSeS, that CVCrY hoary public of this 
city appear before your honorable court within the delay of twenty- 
four hours, 11) order LO certify Ol) oath if there does or not CX Ist 11) 
his office clth\ testament or codicil Or any sealed packet deposited by 
the said Daniel Clark. 

And your petitioner, as in duty bound, will ever pray, &e. 

(Signed) SEGHERS, 


bor the Pet’r. 
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Francis Dusnan De la Croix. the above petitioner, maketh oath 
that the material faet- in the above petition set forth are true to the 
best of his knowledge and belief. 


(Signed) DUSNAN De La CROLX. 
SO77 Sworn to before me August 10th, 1815. 
(Signed) THOS. BEALE. 


Req'y of Wills. 
Orde es 


lt Is ordered that the several notaries of this city do appear hefore 
this honorable eourt, at the othice of the register of wills. to-morrow, 
the 19th instant, at! o’clock a.m. precisely, in order to comply with 
the prayer of this petition. 

New Orleans, August 18th, 1815. 

(Signed) Im PILOT. Judge. 
, Lfidar it. 
Parish of New Orleans, Court of Probates. 


At a session of the court of probates in and forthe parish and City 
of New Orleans, holden at the ¢ ‘ity of New Orleans, and at the office 
of the register of wills, on Thursday, the 19th day of August, in the 
vear of our Lord 1815, and the 58th year of the Ind pendence of the 
United States of America, personally appeared the undersigned 
notaries publie of this city, who do depose and Say that there is hot, 
hor ever Was, any testament, nor code, hor any sealed packet de- 
posited in their office by the late Daniel Clark, nor any disposition 
mortis causa whatsoever passed by the Sabie before them or de- 
posited. 

In witness whereof they have hereunto set their respective hands 
the day and year first above written. 

(Signed) PIERRE PEDESCLAUA. 
CLAUDE DEJAN. 
MICIVL De ARMAS. 
NARCISSUS BROUTIN. 
STEPHEN De QUINONES. 
M’C LAFITTE. 
JOHN LEYMAN. 


P fition. 


To the honorable the judge of the court of probates in and for the 
parish of New Orleans: 

The petition of Richard Relf, of this city, merchant, respectfully 
showeth that late Daniel Clark, of this city, deceased, by his olo- 
graphic will, duly approved before your honorable court on the 
seventeenth Instant, uppotnted vour petitioner and Beverly Chew, of 
this city, merchants, his testamentary executors, with power to settle 
everything relating to his estate. That in consequchce of the ab- 

sent of said Beverly Chew, of this State, your petitioner re- 
SU7TS mains, for the present, sole testamentary executor of said 
deceased. Wherefore he prays that it may please your honor 


blo 
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LO order that testamentary I tters mway be delivered LO him according 


to law; and, as — duty bound, your yp» titioner will ever pray. 


(Signed) RICHARD RELF. 


Cdyole . 


Let testamentary letters be de livered to the petitioner according 
to law. 
New Orleans, August 27th, ISLo. 
(Signed) PS PTO. Judge. 


Oath. 


Before me, John B. M. Brierre, deputy register of the court of }ro- 


bates for and in the bairish of Orleans. personally appeared Richard 
Relf, Esqr., who solemnly swears that he will well and faithfully 
perform alland singular the duties of a testamentary executor ol 


the late Daniel Clark. dee ised + SO help him. Crod. 


(Signed) RICHARD RELF. 


Sworn and subscribed before me, New Orleans, this 27th day of 
August, ISL5. 
(Signed) BRIERRE, 
Dy Lee gist 2 


Lette rs. 


The rovernment ol the State of Louisiana to all to whom these pres- 


ents shall come, Gree ting : 


Whereas Richard Relf, of the parish of Orleans, named and ap- 
polnted one of the executors of the last will and testament of Daniel 
Clark. late of the parish uforesaid, de ceased, having duly proved the 
Sane, ana cup opode d to the court of probates 1) and lor the parish ot 
Orleans, Di petition, praving the sac court to vrant letters Lesti- 
mentary thi Peon 
Now know ve that the said Richard Relt has been, and he Is 
hereby, authorized and empowered to collect the goods and effects 
which were of the said estate of the late Daniel Clark, deceased, and 
to make a just inventory thereof, and all other lawful acts to do and 
perform as executor testamentary of the said last will ana testa- 
ment, 
SOD Witness James Pitot, esquire, judge of the court of probates 
for the parish of Orleans, this 27th day of August, in the year 
of our Lord one thousand eight hundred and thirteen, and the 
thirty-eighth of the lndependence of the United States. 
(Signed) THOS. BEALE, [sear] 
Registe r of Wills for the Parish of Orleans. 


Petition. 
To the llonorable James Pitot, judge of the court of probates in and 
for the parish and City of New Orleans: 


The petition of Richard Relf, testamentary executor of the late 
Daniel Clark, humbly showeth, that your petitioner has been duly 
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empowered by the late Daniel Clark to settle all his affairs; that by 
the situation in which your petitioner found the estate, he thought it 
im possib ‘le to diseh: arge the debts of the said estate without the assist- 
ance of the bank, or of friends who will be disposed to advance money 
for that purpose, or without sacrificing the property of the deceased 
and the interest of the creditors, as well as that of the heirs. Where- 
fore your petitioner pravs your honor to vraiut him the hHecessary 
authorization, with the consent of the counsel for the absent heirs, 
to Mortgage or give In pledge all such of the properties and etfeet- of 
the estate he will think proper, to obtain honey to discharge the debts 
of the said estate, ana even to bind himself, us executor, to obtain the 
renewal of such of the notes drawn or endorsed by the late Damiel 
Clark that he will find necessary or convenient to renew, in order 
to avoid the sucrifice of the estate by itt) lmnmediate sale for cash, or 
at terms of credit SO) short that if woul be Im possible to obtain il 
price proportionate to the value of the Prope rty. 
And your petitioner, as in duty bound, will ever pray, &e. 


(Signed) RICHARD RELF. 


[ do consent that the praver of the pe tition be granted, asa proper 
mode, the best calculated for the interest of the heirs of the deceased. 
New Orleans, August 27th, 1S13. 
(Signed) MOREAU LISLET, 
Of Counsel for the Absent [levrs. 


Orie 7. 


SUSU Let the prayer ol this petition be granted, with the consent 
of the counsel for the absent hers. 
New Orleans, August 27th, 1815. 
(Signed) JAM Is iy vs. Judge. 


Petition. 
To the Honorable James Pitot, judge of the court of probates In and 
for the parish and City of New Orleans: 
The petition of Richard Relf, testamentary executor of the late 
Daniel Clark, hereby showeth that your petitioner prays your honor to 


grant him the Hecessary authorization. that he might sel] the movable 


and immovable property of the estate of the deceased at public aduc- 
tion, in the manner and form prescribed by law—that is, after ten 
days’ aivertisements for the movable effeets, and after thirty days’ 
advertisements for the slaves and other immovable effects. 
And your petitioner, as in duty bound, will ever pray. 
(Signed) RICHARD RELF, 
MOREAU LISLET, 
Ot f ‘ounsel for the Abse nl Ihe L's. 
Orde 7’. 
Let the sale take place as prayed for, according to law. 
New Orleans, August 27th, 1815. 
(Signed) JS PITOT, Judge. 


> 


* 
-— y= 
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P, hition. 
eof the court of probates for the \ 


To the Honorable James Pitot, judge 
parish of New Orleans: 

The petition of Richard Relf, one of the testamentary executors 
of the late Daniel Clark, humbly showeth that by the ppraise- 
ment made on t | oth Octob l last ot se veral slaves ot the ¢ state of 
Daniel Clark they have been estimated SO high that when they 
have been offered for sale on this day, at publie auction, it was Im- 
possible to obtain the price of their appraisement; and whereas 
© now many respectable planters and other persons collected 


‘ 
| 


here tll 
to become bidders to that sale who may be absent on another day, 
if the auction Is postponed, whereby the estate may be greatly in- 
yured : 
SUS] Your petitioner prays your honor to order that a new ap- 
praisement be made Tit diately by three Ie spectable plant- 
ers, or other persons, having, as far as possible, a knowledge of the 
character and talents of the sid slave =. 
And your petitioner, as in duty bound, will ever pray, Xe. 
(Sioned) RICHARD RELF. 
| do consent to a new and immediate appraisement of the slaves 
who have been offered for sale, and whose price of appraisement has 


hat been obtained. 
(Signed) MOREAU LISLET, + 
Defender of the Ahsent Hleirs. 


Orde Ts 


Let a new appraisement be made, as prayed for. 
New Orleans, October 4th, 1815. 


(Signed ) Ie PTO. Judge 


" ition. 


To the Honorable Jami - Pitot. judge of the court of probates in and 


for the parish ana City of New Orleans: 
The petition of Beverly Chew respectfully showeth that by the last | 
will and testament of the deceased Daniel Clark he Wis, conjomtly ‘ 
with Richard Relf, appointed executor, but that owing to his absence ; 

from this State until/ within a short time he las been prevented 
from complying with the formalities HeCcessilry to authorize him to ’ 
ad 


act in said capacity. Wherefore he prays that your honor will order 
thrat letters Lé Shane nuars niay ISSU comtormable to the will. 
And your yx titloner, as In duty bound will ever pray, &e. 


(Signed BEVERLY CHEW. 
(Jrder. 


Let testamentary lett I's be delivered LO the petitioner according 


ice law. 
New Orleans, January 21st, S14. 
(Signed) JS PITOT, Judge. 


* 
os y= 


> Nate OR. ee 
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before me, John Bt M. Brierre, deputy register of the court of pro- 
bates for and in the parish ol Orleans, personally appeared Beverly 
Chew, who solemniy swears that he will well and faithfully perform 
all and singular the duties of a testamentary executor of thi 

S0S2 late Daniel Clark. So help him, God. 


(Signed) BEV. CHEW. 


Sworn and subseribed before me, New Orleans, this 21st day of 
January, 1514. 
(Signed) BDRIERRE, 
Ly Register. 
Letters. : | 


The government of the State of Loutsiana to all to whom these pres- 
Clits shall come. Greeting : 


Whereas Beverly Chew, of the parish of Orleans, named and ap- 
pointed one of the executors of the last will and testament of Daniel 
Clark, late of the parish aforesaid, deceased, having duly proved the 
sume and applied to the court of probate mn and for the parish of 
Orleans, by petition, praying the said court to grant letters testa- 
mentary thereon, now know ve that the said Beverly Chew has 
been, and he is hereby, authorized and empowered to collect the 
vood- and effects which were of the said estate of the late Daniel 
Clark, deceased, and to make a just inventory thereof, and all other 
lawful acts to do and perform as executor testamentary of the said 
last will and testament. 

Witness James Pitot, Esquire, judge of the court of probates for 
the parish of Orleans, this 2Ist day of January, in the vear of our 
Lord one thousand eight hundred and fourteen, and the thirty-cighth 
of the Independence of the United States 

(Signed) THOS. BEALE, [sear] 
Pequster of Walls for thre Parish of Orleans 


STATE OF Lol ISTEANA, City of Ni w Orleans: 


IP. S. Wiltz. clerk of the second distriet court of New Orleans, 
do hereby certify that the foregoing is a true and correct transeript 
of the following-desecribed documents, on file and of record tao my 
office, in the matter of SUCCESSION Ol Daniel Clark, opened in the 
court of probates, now the second district court, of New ( leans, VIZ: 

|. Of the process-verbal., 
? Of the will and proof, 
>. Of the petition and order for inventory. 
Of the petition of De la Croix to book will and order. 
5. Of the affidavit. 
6. Of the petition of Relf for letters and order. 
7 4 the oath and letters. 
o. (Of the petition of Relf to mortgage property. 
SOS3 . Of the petition and order for sale. 

10. Of the petition for new appraisement and order. 

Of the petition of B. Chew for letters and order. 
Of the oath of B. Chew and letters. 


eee pa 
iN — 
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ln testimony whereof [ have hereunto set my hand and affixed 
the seal ot the seid Court, at Vew Orleans. this ost day of October. 


A. D. 1857 2 
[SEAL] P. S. WILTZ, Clerk. 


STatTe oF LourstaAna, City of New Orleans: 


we es Morgan, sol yudar of the second district court of New 
Orleans, do hereby certify that the foregoing record and attestation 
made by P.S. Wiltz, clerk of said court, whose genuine signature Is 
thereto subscribed, and seal of office are in due form and inade by 
the proper officer. : 

Given under my hand at New Orleans, this 51st day of October, 
in the vear of our Lord one thousand eight hundred and fifty- 
SeVell. 


PW. MORGAN, Judge. 


Def’ts’ Ev.. before Lusher. Com’r. Reeord of Suit of W. W. Whit- 
Hey and Wife vs. Eleanor O’Bearn ef al., No. 845 of the Docket of 
the Probate Court of the Parish of Orleans, now Second District 
Court of New Orleans, Excluding the Evidence on File in said 
Record. 


NOt he —— i nis Is referred LO as bemne Ol) pace {)] Lf SE]., vol. 2. 


Def’ts’ Ev.. before Lusher, Com’r. All the Pleadings in the Case of 
Whitney and Wife and Gaines and Wife vs. Relf, Chew, ef als., 
No. 38933 of the Docket of the U. ». District Court ana No. 12? of 
the Docket of the U.S. Circuit Court, Louisiana, viz: 


Ist. Bill of complainant, tiled 2oth July, LSo6. 
Note.—This is referred to as being on prigre G, vol, 2. 


2d. Several plea and demurrer of John W. Bingey, filed 2st) Feb- 
ruaryv, LS5¢. 


Ih equity, by fore the [Lon. J. ae Harper. 


To the honorable district court of the United States in and for the 
eusterh district of Lousiana ; 

The several plea of John Washington Bingry, one of the defend- 
hits, to the bill of complaint of William Wallace Whitney and 
Myra (‘| irk Whitney, lis wife, complainants, humbly shows: The 
suid defendant, by protestation, hol confessing or acknowledging 

all ar any of the matter: aid things allewed and set forth iLs 
SOS4 = true in the said bill of complaint, for ple thereunto, that the 

complainants in their said bill of complaint call this defend- 
ant by the name of M. Binge, whereas this defendant avers that lis 
name is John Washington Bingey, and that he, this defendant, was 
always known by the name of John Washington Bingey, and that 
this defendant alwavs STLaTY (| lis name John Washington Bingey, to 
the ly =t of this it ft nelants knowledge, remembrance, and belief: 
therefore, this defendant pleads the said misnover in bar of any 
further discovery discorery and relief prayed for by the said bill, and 
humbly Clatms the ben fit thereof. And further, this defendant 
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doth demur to so much of the sia bill of complaint ils seeks to lave 
a will ef Dantel Clark, deceased. in the said bill named, established 
woulnst this defendant by the decree of this honorable court, and 


“also fo so) much of the ~atal bil] oft complaint as seeks to have the 


complainant, Myra Clark Whitney, recognized and deereed by thi 


honorable court to he the devisee nial heir-at-law Ol tha sitid Ddernad 
Clark, and for cause of demurrer doth show that It cupoyn irs by sitll 
complainant’s own showing in the said bill that the said complain- 
ants have not any equity or title wherein such decree can be granted 
or rnade against the defendant, and the validity of the said will, and 
the heirship of the complainant, Myra Clark Whitney, are matters 
properly triable at law; that the recognition of the said Myra Clark 
Witney as heir-at-law of the said Dantel Clark, deceased, should 
be sought in the court of probates of the parish and City of New 
Orleans, which is alone competent to decree such recognition, 
wherefore, and for divers other errors and Imperfections appearing 
In sald bill, this defendant demurs to so much and such part of 
said bill as aforesaid, and humbly pravs the judgment of this hon- 
orable court whether he shall be compelled to make any answer to 
such part of the said bill as are demurred unto, and as to the residue 
of such bill, this defendant, saving and reserving to himself all ben- 
efit and advantage of exception to the imperfections and insuflicien- 
cles thereof, answers and says, that he denies that the said Daniel 
Clark made a will in 1813, as set forth im the said bill of complaint, 
or that he, the said Clark, revoked his will made in IST4, which was 
nelmitted to proof and execution in the court of probates of New Or- 

leans: or that the said Daniel Clark wasever married to Zulime, 
SOSS nee Carriere; or that the complainant, Myra Clark Whitney, ts 

the issue of such marriage or the daughter of Daniel Clark, 
or that he, the said Daniel Clark, recognized her, the said) Myra 
Clark, as his daughter; or that her legitimacy was ever legally 
recognized ; or that this defendant possesses or holds as owner any 
property heretofore held or possessed by Daniel (‘lark is OWhECTr by 
il wood ana valid title: or threat the sit Daniel Clark lisved il rood 
and valid title to the property described in’ the said bill of com- 
plaint; and avers that if said Clark ever had such title the same 
lets been legally divested, nicl den - t | an lhe Is bound or liable to 
the complainants, or either of them, in QV manner oF form whiat- 
soever; and whereas the complainants in their said bill of complaint 
have charged fraud and combination among the defendants, this 
defendant doth further specially plead and answer that he has hot, 
nor is he privy to any fraud, combination, or illegal practice In and 
concerning the premises, and denies expressly that the complainants 
have ever made any amicable demand of this defendant before suit 
— brought, and avers that the various reasons Or pret xts which 
are set forth at length in said bill of complaint as having been used 
at divers times and by sundry of the defendants for evading or de- 
feating the claims of the complainants in the premises, were never 
illewed or made use of by this defendant, inasmuch as he, this de- 
fendant. has never, to his knowledge SCC) OF conversed with either 
ot the complainants or with any chert nit, attorney, or solicitor acting 
or speaking in their behalf. 
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\\ hie relore this cle ‘ nadsnt prays lo be at nee dismissed with Cost. 
And as in duty, Xe. 


(Signed) BUCHANAN, 
Nolicitor of 1 lendant. 


1) rp 1 | 7 on ba ae » f ‘oma’y. 277 | Doin )’ fay a Pierre yg of Bing VE 
kiled 1st May, 1837. 


The Court U.S. for Eastern District of Loutsiana. 
Witney and Wire vs. RELF Ke. 


And said coniplamants, 1 their atto Heys, COMLECS, and for jolnder 
to the demurrer of the defendant, John W. Bingey, herein, say 
they ought not to be barred or precluded tron having ana 
SOS6 maintaining their aforesaid suit heremm against sald defend- 
ant, because they say the matters and things in their said 
bill alleged are good and sufficient in law to entitle the complain- 
ants to have and avd maintain their aforesaid suits; and this they 
are ready to verify. Wherefore they pray Judgment, &e. 
(Signed) GRYMES & CHINN, 
hor Compllts. 


Def? ts’ kv. he- Lusher, Com’r. Ta Suppl mental Bill filed Ath May’ 


ISo5!). 


To the hon. the judges of the ninth cireuit court of the United 
States for the eastern district of Loutsiana, in chancery sitting: 
Your orator, Edmund P. Gaines, and oratrix, Myra Clark Gaines, 

late Myra Clark Winithey, represent that lieretofore im this hon. 

court a sult was pending in behalf of your oratrix against Bev- 
erly Chew, lachard Relf, and others, and since the last term = of 
this court your orator and oratrix have become united by the bond 
of matrimony. Wherefore they pray that the said suit be ordered 
to stund and be proceeded in in the games of your orator and oVra- 
trix as complainants. And they will ever pray. 

GRY MES, PEYTON & CIIINN, 


hor Complainants. 


Det ts’ fev... hig tore Lusher. (‘ona y th Anse i’ (il Charles Patte PSO. 
hiled I 1s/ anil Ayn if. IS it). 


To the honorable the judges of the ninth circuit of the United 
States for the eastern district of Louisiana, sitting in equity juris- 
diction: 

The answer of Charles Patterson, one of the defendants, to the bill 
of complaint of Edmund Pendleton Gaines and his wife, Myra 
Clark Gaines, exhibited against Richard Relf. Beverly Chew, ef als. 
dbiohye whom are this respond rit, who most respectfully represents 
to this honorable court that he, your said respondent, denies all 
and sneular the allegations contared 11) the afore sald bill of COll- 
plait, exhibited as aforesaid by the said Edmund P. Gaines and 
wife, Myra C. Gaines, tending to divest him of his right and 


, 
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title and interest, as the true and lawful answer and 
SOS7 equitable POSSCSSOF 1) nia to the following-deseribed piece 

of lot of ground situated on Dyan dipopoen street, between Perdido 
and Poydras streets, having front on Philippa street one hundred 
and twenty-five feet, French measure, by seventy feet in depth, the 
Satnie being In a square of ground situated in Suburb St. Mary DD 
this city, now the Second Municipality of New Orleans, and bounded 
by Philippa, Cireus, Perdido, and Poydras streets. Your respond- 
eh further represents threat the above-described property, clic once 
belong Lo the late Daniel (lark, of the City of New Orleans, ania 
that the said Daniel Clark departed his life about the year one 
thousand eight hundred and thirteen, and that thesaid Clark, about 
— years before his death, viz., on or about the twenticth day of May, 
one thousand eight hundred and eleven, made in due form of law 
lis last will and testament, ly Which le constituted and appotnted 
Richard Relf and Beverly Chew to be his executors, and invested 
the said Relf and Chew with full power to settle everything relat- 
ing to lis estate, and to carry into effect the provision of the afore- 
suid will and testament, by which he, the said Clark, gave and be- 
queathed all his real and personal estate to his mother, Mary Clark, 
of Germantown, in the State of Pennsylvania. 

Your respondent further represents that, after the death of thr 
sald Daniel Clark, the above-described will and testament, made as 
iforesaid, was duly proven according to law in the probate court of 
New Orleans and admitted of record, by the order of said court, 
and that the said Richard Relfand Beverly Chew were regularly 
qualified, ana entered LEPOnd the discharee of the duties which bisaed 
devolved Upor them as the legal Lestamentary and executors of the 
suid Daniel Clark, and thev discharged the said trust with ability 
and fidelity, and sold and disposed of all the estate of the sid 
Clark in amanner the most advantageous to his creditors and the 
only heir, the said Mary Clark, the mother of the said Clark, the 
testator: and that they pated the debts of the said estate and settled 
up) the succession of the said Clark to the entire satisfaction of all 
the parties legally interested, and in strict compliance with the laws 
of the State of Louisiana. 

Your respondent further represents that he derived his title to the 

property herein described from Richard Relf and Beverly 
SOSS Chew, the aforesaid testamentary executers of the said Daniel 

Clark, who, in their capacities of executors, legally disposed 
of the said lot of ground for a good and valuable consideration, 
and for the interest of the suecession of the said Daniel Clark. 

Your respondent specially denies that the said Daniel Clark was 
ever married, and further represents that he left no lawful children 
or legitimate descendant, or other desc endants capable of Inheriting 
his estate, and that the said Daniel Clark departed this life without 
leaving any issue of his body, and your respondent specially denies 
that Mvra C. Gaines, wife of Edmund P. Gaines, ts the child or 
daughter of the late Daniel Clark aforesaid, and also denied threat 
she cen or is legally Cal] tible of inl riting lis said estate, as a de- 
scendant or in any other capacity whatsoever; and further denies 
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that the said Daniel Clark ever did any act by which her legitima- 
tion can be legally inferred or proven according to law, 

Your respondent further represents that the only legal will and 
testament ever made by the said Daniel Clark was made by bim in 
the year 1811; and your respondent specially denies that any other 
testament ever existed, or that Richard Relf ever destroyed any 
will made by the said Daniel Clark. and specially denies every al- 
levation tending to charge him with fraud or concealment in relation 
thereto set forth in the — of the complaimants. Wherefore your 
respondent pray-that this honorable court will decree him to be the 
trueowner of the lotof vroundssituated On Philippa,and deseribed in 
this answer as being 125 feet, French measure, on said street, by 75 
feet in depth, &e., and for such other relief as in equity he is en- 
titled, and in duty bound, &e. 

(Signed) J TIN McIENRY, for Resp. 


Lh {ts hn’., hy fore Lush re ( one r. Oth Suppl mental Answe r of Charles 
‘atlerson. iled by Consent, 20 April, IS40. 


LS. Crreuit Court. &e. In Equity Jurisdiction. 
jitte, 


Komunp P. Gaines and Wife, Myra C.-GAINEs, 
Us. 


Ricnarp Reve, Beverty Cuew, ef als. 


The supplemental answer of Charles Patterson, and of the de- 
fondant 11) the above-entitled suit, most respectfully repre- 
S089 scents that the property described in his original answer ts 90 
feet In depth instead of seventy-five, French measure, as 
therem stated, and further represents that your respondents pur- 
Chased 2 pret of said propertly from Gabriel Correjolles and the re- 
mainder from Eticnne Mennier, and that the — Meunier purchased 
from the said ¢ ‘orrejrolles, and the said Correjrolls purchased all the 
sid property it an auetion siile made in) the vear Ls20) by the Lesta- 
mentary executors of the late Daniel Clark ; all of which facts will 
more fully appear from the four several copies of the authentic deed 
of sale hereunto annexed as a part of this supplemental answer. 
And this respond hi prays that this supplement he made il part of 
his original answer. And in duty bound, &e. 
JOUIIN MecllLENRY, 
Of Counsel for Lh fendants. 
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lh f ts’ kv. before Lusher. Com’. Vth Lh HLUTrers of Joh» Burnes and 
Wife. Filed 7th April, 1541. 


United States of America, Cireuit Court Thereof, being the Oth 
Circuit, and Holden at New Orleans, in and for the Eastern Dis- 
trict of Louisiana. In Equity. April Term, 1541. 


EpmMunpd P. Gatnes and Wife, Compl’ts, 
Us 


Chew & Reuv and Barnes and Wite and others, Def’ts. 


The demurre-s of John Barnes and Caroline Barnes (and not Caroline 
De Grange, as she is erroncously named in the subpeona), his 
wife (whom the complainants irregularly attempted to make par- 
ties to this suit by themramended bill, filed 1 this honorable court 
on the — day of April, 1540, and while the said suit was pending 
and undecided in the Supreme Court of the U. States, but who 
have now, in their proper names, voluntarily come and entered 
their appearance as parties defendants to the original and amended 
bills), in opposition to the original and amended bill of Edmund 
P. Gaines and wife. 


Ist. Want of equity. 


These defendants, by protestation, hot confessing all or or any of 
the things in the said complainants’ bill and amended bills contained 
to be true,in such manner and form as the same are therein 
S090 set forth and alleged, do demur to the said bill and amended 
bills, and for cause of demurrer show that the said complain- 
ants have not, by their said bill and amended bills, made such a 
case as entitles them ina court of equity to any discovery from 
these defendants respectively, or elther of them, or to ALY relief 
against them, or either of them, as to the matters contained im the 
said bill or amended bills, or any of such matters, and that any dis- 
covery which can be made by these defendants, or either of them, 
touching the matters complained of inthe said bill or amended bills, 
Or any of such matters, cannot be of any avail to the satd complain- 
wits for any of the Purposes for which il discovery Is sought waliist 
these defendants by the said bill and amended bills, nor entitle the 
suid complainants to any relief in this court touching any of the 
matters therein complained of. Wheretore, and for divers other 
good causes of demurrer appearing in the said bill and amended 
bills, these defendants do demur thereto; and they pray the judg- 
ment of this honorable court whether they shall be compelled to 
make any other and further answer to the said bill and amended 
bills; and they humbly pray to be dismissed from henee, with their 
reasonable cost in this behalf sustained. And for further cause of 
demurrer they show— 


2d. Complete remedy at law. 


And furthermore, these defendants, by protes-tlon, bet confessing 


all or any of the matters and things in the said) complainants’ bill 
and amended bills contained to be true. in such manner and form as 
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the same are therein set forth nicl wileged, do demur te the sald bill 
and amended bills, and, for cause of demurrer, show that the said 
complainants have hot, by their said bill nid cli naded bills, made 
such a case as entitles them ina court of equity to any discovery 
from these defendants respectively, or either of them, or to any re- 
lef against them, or either of them, is to the matters contained 11) 
the sar bills or amended bills orany of such matters. And these de- 
fendants further say that the complainants’ said billof complaint, and 
the amended bills, and the allegation of cach in case the same were 
true, which these defendants do in no wise admit, entitles them (the 
complainants), under the laws of Louisiana, LO as plain, complete, and 
adequate il remedy “ul law, both as to discovery ana relief, as this 
honorable court of equity eould or can ndminister 11) the prenilses. 

Wherefore, and for divers other good causes of demurrer 
SO9L appearing in the said bill and amended bills, these defend- 

wuts do demur thereto: and they pray the judgment of this 
honorable court whether they shall be compelled Lo make auny other 
and further answer to the — and amended bills; and they humbly 
[pray | to be dismissed from hence, with thei reasonable costs 11) 
this behalf sustaimed. 


Od. Multifariousness and miisjomnds ¥ 


And fu-thermore, these defendants, by protestation, not confess- 
ing all or any of the matters and things in said complainants’ bill 
and amended bills contamed to be true, in such manner and form 
as the same are therein set forth and allewed, Sialy tliat they are ad- 
vised by thine counsel that the complainants: said bill and amended 
bill are insufficient, and to which, by the rules of this honorable 
court, these defendants ought not to be compelled to make or vive 
any answer; and for cause of demurrer thereto these defendents 
show that it appears by the said bill and amended bills, that the 
sume are exhibited against these defendents, and the original bill 
against Deve rly Chew and Richard Relf and sundry other defend- 
alts, for several distinct matters and causes, in any whereof it iL})- 
pears by the said bill these defendants are not In any manner inter- 
ested or concerned, hy reason of which distinet matters the said 
complainants: sald bill of complaint is drawn out to a considerable 
length, and these defendants are compelled to take a COPY of the 
whole thereof, and by jolning these defendents and distinct matters 
together, which do not depend on each other in the said bill of com- 
plaint, the pleadings, order, and proceedings will in the progress of 
the said suit be intricate and prolix and tend to yreat delays, cna 
these defendants will be put to the unreasonable and unrecessary 
charges 11) taking coples of such pleadings, orders, and other pro- 
ceedings, ulthough they do not and will in no Ways relate to or con- 
cern them; for which reason, and for divers other errors appearing 
In the said bill and amended bills, these defendants do demur 
thereto: and they pray judement of this honorable court whether 
they shall be compelled to make any other fu-ther answer to the 
said bill and amended bills; and they liamble pray to be dismissed 
from henee. with ther reasonable cost on this behalf sustained, 
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lth. The will of 1815 not probated. 


And fu-thermore, these defendants, by protestation, not confess- 
ing or acknowledging all or any of the matters and things in 
S092 the said bill of complaint and the amended bills to be true, 
in such sort and manner as the same are therein expressed 
and contained, as to so much and such of the said bill and amended 
bills as seek discovery and relief of these defendants by virtue of a 
will of the said Daniel Clark Gf any such were made), which the 
complainants allege to have been made by him in the vear 1S13, 
and which they seek to set up and establish by their said bills as 
the true and last will and testament of the said Daniel Clark, these 
defendants do demur thereunto, ana for Cause ot demurrer show 
that it is no more alleged in the said bill or the amended bills that 
sald will (if any such was made) has been admitted to probate by 
uny court of competent jurisdiction i the premises, or by the eourt 
of probates of the City and parish of New Orleans and the State of 
Louisiana, which these defendants are advised possesses the exelu- 
sive power to admit to probate such a will and to give the same 
effect in the State of Louisiana under the laws thereof; nor have the 
said complainants alleged that they had lad the said supposed will 
selmiutted to probate elsewhere, or taken Upon themselves, nor have 
the executors alleged to have been named in said will, or either of 
them, taken upon themselves the burthen and execution of the said 
supposed will, nor have the said complainant- shown by any ways 
that they were entitled to the property of the satd Daniel Clark and 
had a right to sue for the same by virtue of the said supposed or of 
any other will. Wherefore, and for divers other good causes of de- 
murrer appearing in the said bill and the amended bills, these de- 
fendants do demur thereto; and they pray for the judgment of this 
honorable court whether they shall be compelled to make any other 
and fu-ther answer to the said bill and amended bills; and they 
humbly pray to be dismissed from heneec, with their reasonable cost 
In this behalf sustained. 


oth. Foreed heirship gives title but to 1 and counts of law com- 
petent, 


And fu-thermore, these defendants, by protestation, not confess- 
Ing or acknowledging all or any of the matters and things in the 


_— 


said — of complaint and the amendel bills to be true, in such sort 
and manner as the same are therein expr ssed and contained, as to 

so much and to all such parts of the said bill and the amended 
8093 bills as seek discovery and relief of these defendants and a 

revocation of the will of the month of May, 1811, alleged by 
the bill to have been made by the said Daniel, and afterwards ad- 
mitted to probate by virtue of the allegation of the said bill that the 
complainant, Myra, was and is the legitimate and only daughier of 
the of the said Daniel Clark, and as such entitled as foreed heir to 
the whole of the estate left at his death, these defendants do demur 
thereto, and for cause of demurrer show that if is alleged In the said 
bill that in the will of 1811 the said Daniel Clark instituted lis 
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mother, Mary Clark, the only heir to his estate; and these defend- 
ants are advised that if these matters are true that the said Daniel 
Clark had a right to institu-e the said Mary Clark his heir to two- 
thirds of his estate, and that the complainants have no right under 
the faets stated to claim and sue for more than an undivided third 
paar of the sii Daniel (‘lark’s estate. And these defendants do 
fu-ther and for cause of demurrer show that taking it for true, as 
alleged in the said bill, that said Myra is the legitimate and only 
child of the said Daniel Clark, these defendant- ure advised that all 


the rights resulting therefrom can be readily enforced in a court of 


law, where the remedy would be, and is, plain, adequate, and com- 
plete, and that the judges of this honorable court, sitting as a court 


of common law under the rules of practice adopted by that court, or 


either the first district or or parish courts holden at New Orleans in 
and for the parish, city, and State thereof, are severally and_re- 
spe-tively competant to administer the remedy aforesaid in the 
premises as fully ana completely as this honorable court can or 
will clo.- 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bills and the amended bills, these defendant- do de- 
mur thereto; and they pray the jadgment of this honorable court 
whether they shall be compe Hed “ inake any other and fu-ther an- 
swer to the said bill and amended bills; and they humbly pray to 
be dismissed from henee, with their reasonable costs in this behalf 
sustained. 


Oth. Not alleged to be il corporation. 


And fu-thermore, these defendents, by protestation, not confessing 
or acknowledging all or any of the matters and things in the said 
bill of complaint and the amended L.Ils to be true, in such sort and 

manner as the same are therein expressed and contained, as 
S094 to so much and such parts of the said bill and amended bills 
as seck discovery and relief of these defendants conjointly 
with “the New Orleans and Carrollton Railroad Company,” these 


defendants demur. and for eause of demurrer show that itis nowhere 


alleged in the said bill or amended bills that “ the New Orleans and 
Carrollton Railroad Company ” are a corporation, and duly empow- 


ered as such to sue and be sued, and plead and be impleaded ; or, if 


so, What is their corporate name; nor is it alleged in the said bill 
or a <t bills that each and every member of the said company 
ix, Or Was at the time of the Institution of this suit, a citizen of the 


State of Louisiana,and lable by means thereof to the jurisdiction of 


this honorable court. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill and the amended bills, these defendants do de- 
mur thereto; and they pray the judgment of this honorable court 
whether they shall be compelled to make any other or further an- 
swer to the said bill and amended bills; and they humbly pray to 


be dismissed from hence. with their reasonable costs in this behalf 


sustained. 
(Signed) BARTON & ROSELIUS, 
Of Solicitor for John Barnes and Wife. 
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Dep ?ts’ Kyv.. before Lusher, Comr. Sth Answer of P. O. Sorbhe. kiled 
17th April, IS+41. 


United States Circuit Court. 
P. Gaines and Wife vs. Retr, Cuew, et als. 


The separate answer of Pierre Osear Sorbe to the petition filed in 
the case aforesaid. 


The respondent comes now into court, by his counsel, and denies 
all and singular the facts set forth in said petition, insomuch as this 
respondent is therein interested, and further answers and say- that 
he is not presently, nor never was, the possessor of any property sit- 
uated in the square of ground in which plaintiffs claim 5 lots of 
land, to wit, the square which is bounded and closed on one side by 
‘Toulouse street, on the other side by Rampart streets, on the third 
by St. Peter streets, and on the fourth side by Burgundy street, in 

the City of New Orleans. 
SONS Wherefore respondent pray- the demand of plaintiffs be 
dismissed, and fu-ther pray- for all general relict in thie prem- 


ISCS, 
(Signed) L. EYMA, 
Of Counsel. 


Def’ts’ Ev., before Lusher, Com’r. 9th Amended Bill. Filed by Order 
of Court 2d July, LS44. 
Note.—This is referred to as being Ol page 31, vol. 2. 


Def’ts’ Ev., before Lusher, Com’r. 10th Demurrer of Relf, Chew, and 
Ferrier. Filed 4th January, 1545. 


Note.—Referred to as being on page 32, vol. 2. 
Def'ts’ Ev., before Lusher, (‘om 'r. llth Pleas of Relf, Chew, and 
Ferrier. Filed 4th January, 1545. 
NotE.—Referred to as being OL pie 39, vol. 2. 
Def’ts’ Ev., before Lusher, Com’r. 12th Answer of Chew and Relf. 
Filed 14th January, 1845. 


Norr.—Referred to as being on page 45, vol. 2. 
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Lh f’ts’ Be., before Lusher, Com’. 13th Lh neerrer of John Minturn and 
thie Ni it? Ori (Lis and Carrollton Pailro vl Company. hiled Lt), Janu- 
ary, 1S+45. 


Cireuit Court of the United States in and for the 5th Judicial Crr- 
cuit, Holding Sessions in New Orleans, in the Eastern District of 
LOUISIANA. [ln Chancery. 


BeverLty Cuew, Ricuarp Ree, and others 
ats. 
EpMuUND P. GAINES and Wife. 


The separate demurrers of John Minturn and of the New Orleans 
and Carrollton Railroad Company, a body corporate chartered by 
the State of Louisiana, two of the def’ts in the bill and amended 
bill of complaint of Edmund P. Gaines and Myra, styling herself 
Myra Clark, his wife. 


These tavo defendants, by protestation, not. confessing or ac- 
knowledging all or any of the matters and things in said com- 
plainants’ bill and amended bills contained as true, in such 
manner and form as the same are therein and thereby. set 
forth and alleged, do demur to said bill as amended, and for cause 
of demurrer show that the said complainants have not, by their 
said bill as now amended, made such a case as entitled them ina 
court of equity tO any discovery from these defendants, respectively, 
or from either of them, or to any rehef against them, or against 

either of them, as to the matters contained in their said bill 
S096 as now amended, or any such matters, and that any disecoy- 

ery which these defendants, or either of them, not admitting 
that they can make any discovery, could make touching the mat- 
ters complained of in the said bill, the whole as now amended can- 
not be of any avail to said complainants for any of the purpose- for 
which a discovery Is sought against these defendants by said bill, 
In its present amended form, now entitle said complainants to any 
relief in this court touching any of the matters therein complained 
of; therefore, and for divers other a od causes of demurrer bp pear- 
Ing In the bill as previously amended, these defendants do demur, 
and pray the judge- of this honorable court whether they, or either 
of them, shall be compelled to make any further answer to said bill 
as amended ; and they humbly pray to be hence dismissed, &e., Ke. 
And the aforesaid defendants, John Minturn and the New Orleans 
and Carrollton Railroad Company, by protestation, hat confessing 
or acknowledging all or any of the matters and things set fortli in 
the bill of the complainants, as now it stands amended, in manner 
and form as they are therein set forth, for fu-ther cause of demurrer 
to said bill as amended, doth show that it appears by the same, in 
various parts, that the same is exhibited against these defendants 
and forty-seven others therein named for several distinct matters 
and causes, In many whereof, as appears by said bill as amended, 
these defendants are not in any manner, nor Is either of them in 
any manner, Interested or concerned ; by reason of which distinet 
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matters said complainants’ said bill as amended is drawn out to a 
considerable length, and these defendants, and eaeh of them, are 
compelled to take a copy of the whole thereof; and by joining diss 
tinct matters together which do not depend upon each other, in the 
said bill as How amended, the pleadings, orders ane proceedings 
will, in the progress of the said suit, be intricate and prolix and 
these defendants put to unnecessary charges In taking copies of the 
Sabie, although several pRUroS In no Way relate to or concern them or 
either of them, and in which they ought not to be imphieated. And for 
theother and further cause of demurrer, the defendants, John Minturn 
and the New Orleans and Carrollton Ratlroad Company, by pro- 

testation, not confessing or acknowledging any of the matters 
SOOT or things theremm contained in the said bill as amended, for 

other ict further cause of cd bmIUrrer, show that the Scope anid 
end of the bill of complaint as it stands nmended Is to le relieved 
touching several sumes of mnmoncy, debts due, and real estate by said 
bill as amend- supposed to be due by these defendants and others, 
or for which said bill secks to make them hable and to account to 
said complainants, and which said complainants would, by their 
bill as amended, seck to have decreed to them by virtue of and in 
pursuance of an alleged last will and testament of Daniel Clark, de- 
ceased : anal vel they, the said complainants, have not lleged in or 
by their said bill as amended that they have proved the said alleged. 
will of the said Daniel Clark made in 1515, or that it bas been in 
any biahnher probated by any conmipetent vuthority Whatever, or that 
they, the said complainants, have taken upon themselves the execu- 
tion thereof. Wherefore the said defendants demand the judgments 
of the court whether they shall make any further or other answer 
to said bill as amended. 

And for the further demurrer in this behalf the aforesaid defend- 
ants, to the said complainant's bill as amended, show for cause of 
demurrer that the said complainants, for any and for all of the mat- 
ters and things in their bill as amended made cause of complaint, 
have, by the laws of Loutsiana, a full, complete, adequate, and ef- 
fectual remedy in the courts of law and on the law side of this hon- 
orable court, according to the hiiow usual nicl acknowledged COlM- 
mon law of Louisiana and under the codes and statutes passed and 
In full force as laws in said State of Louisiana. 

And by protestation, &e., the aforesaid defendants, for other and 
further cause of demurrer to said complainants’ bill as amended, 
they show that, by said bill as amended, it is set forth and alleged 
that the will of Daniel Clark made in ISI1 has been admitted to 
probate in the courts of probates Iti chtned for the parish and City of 
New Orleans, and that the two said defendants, Richard Relf and 
Beverly Chew, have been sworn and authorized by the said court of 
probate as the testamentary executors of said Daniel Clark. Whiere- 
fore said defendants submit for cause of demurrer that this court 
cannot entertain jurisdiction in the premises as set forth in said bill 

as amended, while the probate of said will of IS11 remains in 
SO9OS full foree in the court of probate = aforesaid; those jurisdie- 
tion and process, according to the showing of said complain- 
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ants in their bill as amended. these defendants, Richard Relf and 
Beverly Chew, are liable and responsible: wherefore the said de- 
fendants subd: It oLLLTLLO tliis honorable Court Wheotlr }’ ila \ shinall be 
| 


’ a ee Pp , Be 
nbiide tO alis wer UbLO Lhe sala complaimants said bill, and thes anid 

] + ] 1 i. se  S ; l, 1 ‘ : 
each of them humbly pray to be hence dismissed, with costs. 


And by protestation the said John Mintarn and the New Orleans 


) ' 1] 4 I } ') 4 } ’ . : | 
and Carrollton Railroad | OMpPany, Dol COMICSSINL Ol acknowledging 


Sct iil 
1] af » | | } . 

any of] t hae miieewatllohs i the sada DLEL ae “mended by tha said COlii- 
. 4 4] : " + | ’ : 7 | ’ ‘ ? ‘ : ‘ " : I ‘ : 
plainenis, as bhev are therelh set forth as true, lh mahnher aba jorm 

ae yes = 1 | ; 2 ‘do dill 
as they gre there nnd theredv aliecved, Go Gemur to said nil] iis 

’ } } | , i . t | +) | t rt i ' een] : | } ‘ 
amended. and stiiow,. tor other aba dUrthier cCuuse of cdenuprer, that 
Lide SibLidd COMPAL : '\ Lie iP said tit cis CIChalea, Gio oi | Oriil 
, , . : , 7 , j . | , | . ra , } 
thigit there Was 2h Will AlLICYeU UO lave Sites Pibciece t>\ Dsaniel ( ark. 


z } ' ' ’ ! , . 
mn) the vear ISlo, under ant by virtue of Which tha <d 


(TECCCOUSC UU, 


complainants set forth ther rights to recover their property in the 
sald bill of said complainants described ; and furthermore, said 
eomplain ilat- 1 therd said bill as amence | do seck Oo have a decree 
of this honorable court DV Whllcli it shall be clpudwed and decreed 
threat a Wil Dv thie 1h) tlie l] bill cull rod LO have been reach by “nid 
Daniel Clark in IS15, “ was duly executed by him, the said Daniel 
(‘lark. with all thie formalities anid other requisit HWecessary lor 
passing real estate and personal property by devise, and that 1t was 


the true anid valid will Ol thie sd Daniel (| irk. hid contammed cf 
eood and Valid devise and Hequest (>| all this real, pre rsoniul Cstate 
and slaves of the sii Daniel ( lark LO) the suid Complainant My ra 
ania that the ssid LD evnate Clark cit parted this life Ot) t hye Lith ay 
of August, ISI5, without altering or revoking the said will,” by them 
alleged to have been made in 1815: wherefore these defendants, and 


each fOr filmisell, stubopiits this honorable eourt cunnot entertam 


i — of and concerning the matters and things in 


sald bill as amended of complainants contained, so far as said com- 
plaimants seek to have a decree entered to establish awill of the late 


| 


Damiel Clark containing the clauses and bequests ils Dy complain: 


. ] ] } ’ ; . | : 
mhts mn then bill allewed, o1 auhy othe Cilallscs Whiatsor Ver: Where- 

‘" | - oe iis ae 

hore Liles (iegTepmaahts ado aqdemirur, anid porary Tile judgement 


‘ " thay | , — ao I | » 4 it] , i 
S099 of this honorable court whether thev or either of them shall 
] | | | | ’ ] , x ’ ‘ aad ly ]] 
14 COT PCLICE T¢) Pililiié fidi\ rurtiie) ‘Ss Wel 1d) Siliel yi i tis 


} } } : 4 : . . ' , 
dmended, and HuUMobIV prav to be henee distiissed, Witil thr iy PCa 


sonable costs most wrongfully sustained. And the said defendants, 


John Minturn and the New Orleans and Carrollton Railroad Com- 


OB an ; ‘ — : 
hoy rPirTpase t>\ Drotestallon., biel COPD Te ssp ppt? i] ‘l(*- 
‘ i 


pany, and each eeeee il — ‘ 

kKnowledging any. of the matters and things in the said bill as 
amended of thr sald Compl lhiethits, as they are therem set forth, do 
demur to said bill as i mids amended, and-“show for cause of 
demurrer that it. set forth in said bill as amended that the said 
Daniel Clark, in the month of Mav, ISI]. mad- a will devising, 


brie dd ‘bial hhh CONC] 5 biis. his. std Daniel (‘lark s. [Pop rity to 
his, Daniel Clark’s. mother, Marv Clark, then residing out of the 


State of Louisiana, and also Hippo mle the two defendants, Richard 


Beverly Chew. the executors thereof:” and that the said 
Will of the said Daniel Clerk. made in ISI1, was admitted to pro- 


etiesnninndl 
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bate in the probate court for the parish etlll- City of New Orleans, 
nicl the LWo defendants, Beverly Chew and Richard Chew, anid each 
of them, “were subsequently sworn as the testamentary executors of 
the said Daniel (‘lark under the said will of IS11. That the said 
defendants, Richard Relf and Beverly Chew, took upon themselves 
the office of testamentary executors of said Daniel Clark “under the 
said will of 1811.” And that the said conyplainants, Hn) their said 
bill amended, do not pretend or illege that the probate of the will 
of said Daniel Clark, made in ISI1, and the letters testamentary of 
the same, granted by the court of probates in and for the parish and 
City of New Orleans, unto each of the defendants, Richard Relf 
and Beverly Chew, have ever been in any manner revoked or re- 
versed. But that the interest and object of said complainants by 
their said bill as amended is to obtain a decree “deelaring and ad- 


judging the will of Daniel Clark made in ISIL had been revoked 


and declared good for nauglit by him, the said Daniel Clark,” and 
to deeree the will of said Daniel Clark, made in 1811, “to be utterly 
void and of no efiect _” whereby it is Intended to obtain iit) order 
from this honorable court to avoid, annul, and revoke the judgment 

and decree of the honorable court of probates of the parish 
S100) and City of New Orleans, whi reby the will of Daniel Clark 

made in IS11 was probated, ane letters testamentary were 
issued and granted thereon to said det’ts, Beverly Chew and Rich- 
ard Relf, and to deprive the court of probates aforesaid of its juris- 
diction in the premises. Where the said defendants, and cach for 
himself, submits the aforesaid causes of demurrer to the bill is 
amended of said complainants, or to so much thereof as seeks for a 
decree and relief by having the probate of the will of Daniel Clark 
revoked, avoided, and declared to be of none efleet, and the letters 
testamentary, with the said will annexed, granted to the two de- 
fendants, Beverly Chew “nid Richard elf, nd to each of t hae I), by 
the said court of probates, and in and for the parish and City of 
New Orleans: and they and each of them humbly submit unto this 
honorable court whether they shall be bound to make any further 
answer unto said complainants said bill as amended; and they 
pray to be hence dismissed, with their reasonable costs most wrong- 
fully sustained. 

And the said defendants, John Minturn and the New Orleans and 
Carrollton Railroad Company, and each for himself, by protestation 
not confessing or acknowledging any of the matters and things in 
the said bill as amended of said complamants, iis they are therein 
set forth, do demur to the bill as amended, and show for cause of 
demurrer that on the hearing of a demurrer in this cause at a 
previous term filed by defendants to the original bill nicl pire vious 
to the filing of the sald amendment thereto by complainants, there 
Was a division of opinion between the honorable judges of tis 
court Upon several points made ra serded cle miurrer, in cCOnseq nee ot 
Which they were unable to render any judgment upon said de- 
murrers, and thereupon caused a certificate of such division of opin- 
ion to be made to the Supreme Court according to law, and upon 
three several points of division; that afterwards, to wit, at the Jan- 
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uarv term, 18-44. the Supreme Court of the United States delivered 
tha i OplntOn bya otha ssid CLs ( Upon sd thir e points, and entered 
hh OFracr WA COnTOPMIILY thereto, dhohny other things sustaining 
the demurrer of the defendants, with leave to the complain- 


hits LO arena Lhe dl Dotti It) CONTOTINITV to the OPTION and 

order Of salad court, Now these defendants show herein 

S101 tor eause of demurrer that said complainants by their 
7 1] } 


; 


| 


amended bill have not complied with the opinion and orde! 

P| 
‘ } oe eee ] ; . ; As ah | | ae : | : 4 
of the court in the premises and the bill should) be dismissed: ane 
. ‘ , . ’ - 7 ° ' ’ ae - 7 
they show that the said complainants, by their said amended bill, 


have in no manner complicd with the opinion of the supreme court 
| | } ir amendment to their 
suid original bith, aunict tine bill as Low amended, ts il refusal on the 
| Lit thre suid opinion and order 
and in contempt thereof, wherefore these defendants do demur and 


, j ] 7 , . . . . . 
pera tiie (Levy y ye L OT | SF fOonOrabvie Court Wheothy l thas VY oO] either of 
them sStia@til be OblmevTed to Nn ike anv other or further answer to sid 

‘11 ae a RF ; ] ; _ 
bill as now amendeel. and humbly pray to be henee dismissed, with 


} 47 : } j . } j | . ‘ | ‘ , »} } . 
And the seLlicl clele ndants, John Nlinturn and the Ne \\ (Orleans and 


r himsetii, OV protestation, 
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if anv thev have, in the probate court of the parish ol Orleans, 


] + + 1 . | ; ; ? : ] ‘| . ? 2 : 
there to contest iif DrOvDALe OF ieaniel ( lark Ss Wii minde IN) IS1] 


} } ? 4s) } } : : e . 
Hie Ppropaled 1) ISLS. and there to appl for the reyvecation of the 
" j i : Piet i j 4 1 . } fh . o aa —- } . +) 
Probate Qi Sallai Willi AlN TO] Lhe propa (>| the aileved will of Isis. 
| , } } ] j — : n : 
Whererore tlre be § b detohdahts, GO Genmur and pray the judg- 


‘ ] : ‘ . . sicies a : ! 5 } dl ’ 1] | WR 4. 4 
ment of this honorable court whether they shall De Obie to make 


lirther abswer ih the prenilses, and pray to be dismissed, with costs, 


. | , ’ , ] . | ’ i ° . , ° ] ’ ] _ ° . 
And these defendants, and each for himself, doth, by brotestation, 
| 


Xf nol Col por, Ne mor other and turther cause of} demurrer, 
] A | ‘ | . " | , ' ‘ : ‘ : » | | , 

Show tl Lii@ sSallct ¢ apa hethiis have. by thie 1] bill asnow amended. 
Yo Fe en an He a. ee ee nae 1: 

Changed entirely the pature of therr demand, and now ciaim one 


motetyv of the estate of Daniel ( lark, by reason of a supposed convey- 

Ivra, from M. Z. Gardette; but they, the said 
complainants, have nowhere In their bill as amended alleged or 
shown that the Said M. ‘I Ciardette - not a citizen of the State of 


. ' P l. , or 
Lousiana, or that she Was COTM} tChit TO MaKe LIC supposed assign- 


ment, or that she could lave had and Hiadntamed her action on the 

sad Claim as against thes lot nels Ls in this honorable court. 

S102 wherefore the do demur and prav thr judgment of this hon- 

orable court, and that said bill, or so much thereof as refers 

to the claim of complainants arising out of the alleged assignment 

of (iy ¢ Crardette mia ly dismissed, with cost of thes respondents, 
NC. 

And the said defendants, each for himself and itself, do, by pro- 


TOSLULION and hot eornt ssing, &e., for other and further cnuse of de- 


murrer, and for assignment of cause of demurrer, show to the court: 
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nature of ther original bill in those parts to whielr thr previous 


demurrer of these defendants lisys Te 
Pal, Phat the <td emended boil] 
validity of a will | 


execution and 
foundation 7) the claim of the CUO 
that the same has never been prob: 
or its execution ordered. 

Oc. That seid amended bill do 
reasons whiy the suid complain ilits 
of the alleged will of 1813 before Ds 
to assert claims ar Ising out of It. 


Ith. There is no renunciation in 


ance of that part of the original bill 


alleged will of IS15. 

oth. That the alleged asst 
Myra, is void on the face of 

Gth. That the claims o 
themselves, 

7th. That the will as amended 
these defendants with those who |: 
Interest. 

Sth. That the matters and thin: 
complainant's amended bill ar 
by way of amendment, and, if a 
way of supplemental bill. 
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it appears that the property elaine 
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Wiis COMIINUTILEY property, nor Wi 

by said Daniel Clark anterior 


marriage of said Daniel Clark, nor 


original or amended bill whereby 
wife of Daniel Clark ever 
S1TOs} to have existed betwee 1) rr 


suid Daniel Clark within tle 
threat the sitll allewed Wile and wido' 


any assignable interest mn the said 
spectively claimed. 
Wherefore these defendants do s 


bill as amended may be «dismissed. 


severally and wrongtully sustain 
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THOMAS SLIDELL, 
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Min Piety yi aud ii AY a7 leans 


(liict f (fj rollton Pailro f f (pane preene dy, 


Thomas Slidell, solicitor for said 
anal Thos All 1} ( larke, of coun 
Opinion the foregoing demurrer- a 
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George Curray Duncan, president 
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well founded in point of law. 


HOMAS SLIDELL, Solicite 
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ton Railroad Company, a body corporate, chartered by the State of 


Louisiana, and John Minturn, being severally duly sworn, do depose 
any say that the foregoing demurrers are not filed and interposed 


for delay, and the -— Dunean fu-ther saith that the seal hereunto 
above affixed is the COrporate s eal ot siti 1. antes 
(Signed) URRAY DUNCAN. 
(Signed) J. MINTU RN. 


Sworn to and subseribed before me this 4th January, 1S4. 
(Signed) DUNCAN R. TLENNEN, 
Master in ¢ hance ry. 


lndorsed : Let the order " threat the hill he taken pro conftess-* he 
SOT “uslde tis LO the defendants John Minturn and the New Orleans 


and Carrollton Railroad Company, and let the within demurrer of 


the said defendants be filed. New Orleans, January 4th, 1845. 
(Signed) Theo. H. MeCaleb, U.S. judge. 


1D f ts’ hey : hy frye Lush r ( omr. | Li}, 7 | wsSsikesy of Laland he ree rs. nT, No. 
pe a hiled (sth) January, IS-45. 


Circuit Court of the United States in and forthe 5th Judicial Cireuit, 
Holding Sessions at New Orleans, in the Eastern District of Lou- 
Islana. In Chancery. 


8104. Richarp Retr, Beverty Curew, and others 


ats. No. bef 
EDMUND BP. Gaines and Wite. 
The individual answer of Lalande Ferrier herein) inpleaded and 
charged by the name — ‘aan Ferrier to the bill of complaint of 


Mdmund P. Gaines and Myra Gaines, his wife, and to the last and 
Dl veral amendments bv complainants’ bill, anal tothe whole as now 
amended, or to so much thereof as he is advised and believes it 1s 
necessary for him to make answer. unto. 


This defendant, for himself, saith that he admitsthat Daniel Clark 
departed this life in or near the City of New Orleans, A. D. IS13, 
}) Anne d to which time, to wit, vs the month of August, IS11, the 
said Clark made his last will and testament in due form of law, and 
that, after the death of said ( fark. to wit, in the month of August, 
S15, the said will of Daniel Clark, made in words and figures fol- 
lowing: “Inthe name of Gol, amen, I, Daniel Clark, of New Or- 
leans, do make this my last will and testament. Jmprimis, I order 
that all of my just debts be paid. Second, [ leave and bequeath 
unto my mother, Mary Clark, now (then) of Germantown, in the 
State of Pennsylvania, all estate, whether real or personal, which | 
hay die POSSCsst dof. Thirdly, | hereby hominate and il} point my 


me 


friends, Richard Relf — Beverly Chew, my executors, with powers 
to settle everything relating to my estate. New Orleans, 20 of May, 
ISIL. (Signed) Daniel Clark "—was duly probated, according to 


law; that.in said month of August letters of executorship were 
granted to Richard Relf, and in the menth of January, 1814, letters 


oe 


r 


“- 


r 
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of executorship were granted to said Chew, appointing them execu- 
tors of said will of Daniel Clark ; he further admits that he is in 
POSSESSION of the lot ot vrounad mentioned In} the siti original Dil 
of complaints as number 15, therein incorreetly described, but which 
Is properly described as “that lot of eround situated and 1\ Ine In the 
suburb annuncition of this CILY, In the “(puare No. 2], designated 
by the number 9, forming the corner of Delor and Camp street, 
having SIXty fect front on that latter and one hundred and tw hty 


* 


feet on the former,” and insists that he is so in possession under a 
Just title, as hereinafter mor fully stated. 
And for other and further answer, &e.. the said defendant, 
S105 Lalande lerrier, by prot station. WC., Hol admitting, ec... nor 
waiving hisseveral demurrers herein filed, but wholly insisting 
upon the sume, doth answer and say that hedenies each and very aulle- 
vation Insaid billof complaints, and theamendments thereto, which in 
chiv danher or form, directly or cdirectly voto chara this def nilant 
with fraud “ned fraudulently combining with the said other med 
defendants, the whole or with any one of them, for the purposes 
charged in said bill,or for any one of said purposes, or for any 
other purpose whatever; and further answering, that part and all 
parts of said bill as amended which charge this defendant with 
confederating with the suid other def nalant, or with any of them, 
are exphcity denied by these respondents, and he answers that there 
is no truth whatever in said charging parts of said bill of com- 
plaints as amended, so far as this defendant, Lalande Ferrier, is 
concerned, 

And the seid defendant, Lalande Ferrier, for hims If, for oth ‘T 
and further answer to the said bill as amended, by protestation, not 
waiving his several demurrers, but- wholly insisting on the same, 
answereth and saith that true it is he does claim to be the owner of 
the tract of ground intended to be desertbed in the bill of com- 
plaints ils number 13, its stated by them : ana st) this li ic relanet for 
answer saith that he is the legal, rightful, and equitable owner 
thereof by virtue and in pursuance of a purchase thereof, which he 
made of the same from one Madam Marie Louise Chanvin, f. « L., 
wife of Jean Louis Hastier. hb. ¢. 1, on the Lith day QO] April, A. D. 
1So6, iis will dppear by the annexed duly authenticated COpY ofa 
public act, passed before Louis ‘T. Catre, a notary public of the City 
and parish of New Orleans, marked R, and referred to as exhibit 
aid part of this said defendant’s answer; and he answers that he 
made sald purchase 1) ood faith ana fora valuable consideration, 
without any knowledge, information, or belief of or touching any 
claim of sata complainants, or eithe r of them, thpon ssid lot of 
vround, anid that sad purchase Was made previous to the tnstitu- 
tion of the present suit or the filing of the bill in this honorable 

court: and he doth further answer and show that his said 
S106 vendor, under whom he claims, purchased the said) property, 
for il valuable consideration, from \lessrs Richard Relf ana 
Beverly Chew, and Mrs. Maria Theodoria Duer, the them wife of said 
Beverly Chew, by two several acts, the one passed In due form of 
law, on the 11th of September, A. PD. 1517, before P. Pedeseclaux, 
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then a notary public in the City of New Orleans, and by another 
act passed before Joseph Cuvellier, a notary public, on the Gth of 
November, 1834, all of which will more fully and at large appear 
by the two annexed duly authenticated CODES of the said acts, 
mark d Band ©, both annexed as exhibits and meade preter of this 
individual answer of said defendant; and that the said Beverly Chew 
ana Richard Relf purchased said property from one Joseph (Jueves, 
by an oact an act passed on the 19th day of October, 1514, before 
John Lynd, then a notary public in this city, as will more fully ap- 
pear by reference to the annexed duly authenticated copy of a pub- 
lie act passed as aforesaid, marked D, and made peur of this the 
said defendant’s answer; and the said Queyles purchased the said 
property from Joseph Lapillard, by public act, before Narcissus Brou- 
tin, then a notary public in the City of New Orleans, to wit, on the 9th 
day of May, IS11.) And further answering this said defendant, 
Lalande Ferrier, expressly denies the allegation in said bill of said 
complainants, that the before-described property belonged to Daniel 
Clark at the time of the death of said Clark. Ile answers that said 
Clark never did own sald property ; he never was seized of the same 
in fee simple or otherwise, nor was he, the said Daniel Clark, at the 
time of his death, in August, 1815, or at the time charged by com- 


plainants, entitled to or lawfully possessed of sud lot or parcel of 


ground; vor is the title which /e, the said defendants’, hath to said 
parcel or lot of ground in any manner held or derived from Bevy- 
erly Chew and Richard Relf, or from either of them, in their jomt 
or severu capacities or capacity of executor or executors of 
Daniel Clark. Or as agents Ol Mrs. Mary Clark, Or gts avents, CACCU- 
tors, attorneys, or 1 any other judiciary Capracily Whatever of Dan- 
ic] Clark’s sucession, or that of any Olle claiming under or from the 
estate of Daniel Clark. That true itis the tithe which this respond- 
ent hath to said property is derived from the said Chew and elf, 
but it Is in their respective individual capacities of property 
S107 which they purpurchased more than one vear after the sard 
Daniel Clark was in his grave. 

Wherefore this defendant, answering, doth deny that part of said 
complainants’ bill which charges that he, the said defendant, La- 
lande lerriere, doth Poss Ss, hold, Occupy, Oy] claim the sid before- 
deseribed property under color (and not otherwise) of a pretended 
title founded upon divers illegal, fraudulent, improper, and invalid 
sules ‘of salad lot of ground =O by thie siutd defendant claimed ana 
owned,” made by Richard Relf and Beverly Chew, or one of them, 
as pretended exccutors of said Daniel Clark or pretended attorneys 
of Mary Clark; and, further answering, he denies that said Danie! 
Clark. ‘ut any period of liis life, CVCr OWT d sac lot ar parce! of 
cround, anid especially doth he deny that said Daniel ¢ ‘lark owned 
or had any Interest im the samy at the time of lis death, Orab any 
other time, ils the coniplainant lieis charged. ? 

And the sud dete bdardat, Lutlanide ey ri re, by protestatian, XC., Hot 
walving, &e., his several demurrers hereinbefore filed, but whollv 
insisting on the same, for other and further answer saith that ae- 
cording to the showing of the said complainant sin their bill of com- 
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plaint this honorable court cannot have and maintain jurisdiction 
of this case to inquire Into the matters and things set forth by said 
complainants in this, to wit, that they do show and admit Daniel 
Clark made a will in ISI1; that the same was probated after the 
death of Damiel Clark; that said probate is vet subsisting unreversed 
and unrevoked; and this defendent doth therefore insist, by way of 
answer and defence, that this court cannot have and maintain juris- 
diction to order a revocation of said will or in any manner to annul 
the same; that the probate court of the parish and City of New Or- 
leans hath exclusive jurisdiction In-such matters, and, so far as the 
Satine Thay He hecessary, the defendants doth insist for answer cunicl 
defence that this court hath ho jurisdiction In the pore HLISeS, 

And, for further answer to the bill as amended, the said defemnd- 
ant, Lalande Ferricre, ly protestation, hot Walving, &Ke., his several 
demurrer- herein filed, but wholly insisting on the same, answering 
all and singular those several parts of said bill as charges and alleges 

that the said Daniel Clark made a will in 1813, intending 
S108 thereby to revoke his former will of IS11, and that the same 

was destroyed or otherwise suppressed by Richard Relf, “and 
that the making, execution, and existence of the said (allewed) will 
of Daniel Clark made in IS15, and its fraudulent concealment, sup- 
pression, and destruction at his death by said Richard Relf, were 
notoriously known and reported at the time in Loutsiana, and that 
the said purchasers (meaning this defendent as one), on the occasion 
of the making the sales aforesaid (me: aning the purchase mice by 
this defendant) and afterwards, and their heirs and assigns, had some 
knowledge, notice, Information, belief, or SUSPICION, or reason for 
belief or suspicion, nied did 1) thre ir COMSCICHCES believe or SUS} HM ct, 
that the said Richard Relf and Beverly Chew had acted fraudu- 
lently, improperly, and against equity and good conscience in pro- 
curing to be admitted to probate the said will alleged to have been 
made by said Daniel Clark in ISL,” &e., &e., saith that he doth deny 
explicitly the charges, in whole and in part, so far as they affeet him, 
the said defendant; and, furthermore answering, he saith to that part 
of said billabove quoted, and all other parts thereof of like tenor and 
elfécet, he saith that he never knew that the said Daniel Clark ever 
made any other will than the one ef ISI1, which has been on the 
records of the probate court for upwards of thirty vears; that he 
neither knew of his, the sii Clark -. having made another will 11) 
1IS15, nor has, nor did he ever have, any knowledge, notice, Informa- 
tion, belief, or suspicion threat s tid (‘lark ever heal mide any will in) 
IS15 such as the complainants in their bill charge to have been 
made, nor had he ever any reason for belief or suspicion, nor did he, 
at the time of lis purchase of said property, before or since, In lis 
conscience believe or Suspect that the said Relf and Chew had acted 
fraudulently, improperly, and against equity and good conscience In 
procuring to be admitted to probate the will made by Daniel Clark 
in ISLL: and he saith that it ts wholly untrue that he hath at any 
time admitted the said charges of complainants as they in their bill 
of complaints do pretend, 

And the said defendant, Lelande Ferriere, by protestation, &e., not 
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waiving his several demurrers herein filed, but wholly insisting 

1) the Sallie, for other and further answer to said bill, Or so 
8109 muchas he is -dvised and believes is necessary for him to 

answer unto, answering saith, that as he is required to make 
full, true, direct, and perfect answer, and that he should also answer 
as to the best of his knowledge and remembrance, and lo the best 
of his information, hearsay, and belief, he doth therefore, in com- 
pliance with said requisition, further answer that his answer thus 
far is made aceordingly ; that he hath no knowledge or remem- 
brances, Information or belief, Lo discover unto the complainants 
which could in any manner aid or assist them in sustaining any of 
their charges in their said bill, as to the — of said Myra, or her being 
the legitimate child of Daniel Clark, or that said Clark ever Was 
married, or that he ever made any other will than that of IS11, or 
that the said Myra hath any claim upon the estate of said Daniel 
Clark; but that,on the contrary, he answered that so far as he knows 
or has any information and belief, the reverse of each of the said 
propositions are true; that as to the best of his information, hearsay, 
and belief, it is this: That Daniel Clark never was married to the 
mother of said oratrix, Mvra; that the said Myra’s mother was for 
several years previous to the birth of said Myra, the time, and there- 
after married to one Jerome De Grange, which marriage hevcer was 
legally dissolved ; that said Clark would not have been the father 
of said Myra, except on the hypothesis that she is an adulterous 
bastard; that said Clark never did own the property now owned 
and possessed by this defendant, and that the pretensions of said 
complainants, i stated 1h} their bill of complaint, are entirely 
eroundless, 

And for other anid further answer to so much of ead bill of com- 
plaint and amended bill as this defendant is advised is necessary for 
him fo answer unto by protestation, WVe., not Walving, XC... the SsevVv- 
eral demurrers by him. filed, answering, saith: That the said com- 
plainants cannot maintain their said bill in this honorable court, 
because he saith that the whole appertaineth to the tribunal of the 
court of probate of New Orleans: that the said claims as set forth in 
the bil] cls allile niled are consistent : tliat sed complainants should 
be ordered to make their election whether to go on with their claim 

under the alleged will ot IS1o. or abandon the Sale ania pro- 
S110) ceed with their claim as all ved, — heir-at-law and only leviti- 

Pate ehild of Daniel Clark: that this court cannot order the 
execution of the alleged will of 1813, or in any manner directly 
order or decree that said allewed will be carried into effeet, or other- 
wise hear testimony of its existence until its probate in a tribunal 
having cognizance of such matters shall order the probate thereof. 
And he, the seid defendant, doth further answer, threat the claim of 
complainants erTOWINg Out oft the lleg@ed assignment by Ole \l. 1. 
Crardette to the oratrix, Myra, cannot be inquired of in this tribunal, 
but the sume shoulda be dismissed because. the complainants have 
not alleged that said Gardette is not a citizen of Loulsinna. or could 
have maintained her action non her oa tended righ in this court, 
nor What the said claims of M. Z. Gardette were to assign. The said 
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claimants do not show when the alleged marriage of Daniel Clark 
with the mother of said Myra took place, nor whether there was a 
community of property, nor whether the alleged marriage took place 
In Louisiana, and subject to its laws in such cases, nor whether the 
property Claimed for this defendant was held or owned by Daniel 
Clark as community property with the mother of said Myra, nor do 
they show any title to said property in the said Daniel Clark at the 
time of his death, or at any other time. Ile insists that the pre- 
tended claims of the sald Mis. M. Z. CGrardette are entirely fictitious, 
and after thirty Years from the death of said Clark are now for the 
first time brought forward under patronage of an assignment to her 
daughter, the said oratrix, Myra Gaines. The said defendant an- 
swereth that the whole affair is as ludicrous as it is unfounded, 
because he saith that many years before the death of said Daniel 
Clark the said woman, Madam Gardette, became entitled to that 
name, Which she now justly and legally, perhaps, assumes by virtue 
of a marriage which she contracted with Mr. James Gardette, on or 
about the 2d of August, ISOS, five years previous to the death of 
sald Clark: that she could not then — livihe as the wife of said Mr. 
James Gardette; that she was in fact the widow of Daniel Clark. 

And this said defendant answereth that the said Mars. Gar- 
S111 dette, if she suffered the estate.of Daniel Clark to be admiunis- 

trated without putting forth her pretensions at the proper 
time and place, did thereby commit a fraud upon the community 
In permitting it to be believed, that said Clark died leaving no 
widow, ania she cannot how, after the lapse of such time, be allowed, 
in equity nid good conscience, to first rise her pretended claims hy 
an assignment such as is now brought forth and disclosed by the 
amended bill of complainants, 

Therefore said defendant doth insist that there is nothing in said 
amended bill arising — of said assignments which ought or doth give 
to the said complainants any cause of action whatever, and this de- 
fondant doth for herself plead the laws of limitation and prescrip- 
tion of Louisiana against said claims, and to the whole claim of said 
complainants; and he prays that he may be hence dismissed, with 
his reasonable costs most wrongfully sustained, 

And the said defendant, Lalande Ferrier, for other and farther 
separate answer to the bill of complaint and amendments thereto, 
by protestation, &e., not waiving his several demurrers and pleas 
herein filed, but wholly insisting on the same, doth say that the said 
Daniel Clark never had any interest in the land or lot of ground 
now owned by this defendant and before deseribed, and if it should 
appear that he had then for answer thereto, and for deience to the 
supposed cause of action set forth by said complainants, this deftend- 
ant saith that during the lifetime of said Clark —did enter mto an 
agreement, confession, and acknowledgment with Beverly Chew and 
Richard Relf,to wit,on or about the 19th day of June, S15, wher by 
the sid Daniel Clark dic OW), agree, cunial contess threat the <a Rich- 
ard Relf and Beverly Chew were jointly and coequally with lim- 
self interested in all property, debts, &e., held either in their name 
or Which was held in the name of said Daniel Clark on D. W. Coxe 
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in this country ; wherefore the said defendant doth set forth said 
avrecinent as ‘1 detence LO thiis action, or to so much thereot iis Is 
covered by said agreement, a copy of which, duly authenticated, this 
defendant will exhibit as prere' of this answer and his defence when 
and where this honorable court may order and direct, again deny- 
Ing that said Clark ever had ahy interest in the land so owned by 
this defendant. 
And this defendant denies all and all manners of unlaw- 
S] 12 ful/ combination and confide net wherewith he Is by the suid 
bill charged, withont this, that there is any other matter, 
Cause, OF thing In the said complainants’ said bill and amended bil] 
of complaints contaimed material or nee ‘SSary for this defendent Lo 
make answer unto, and not herein and hereby well and sufliciently 
answered, confessed, traversed, and avoided or dented is true to thie 
knowledge or belief of this defendant, all which matters and things 
this detendant is ready and willing to aver, maintain, and prove as 
this honorable court shall direct; humbly prays to be hence dis- 
missed, with lis rensonable COSLS nic charges 11) this behalf host 
wrongfully sustaiyred, 
GREEN Bb. DUNCAN, 


4 y* . . ee . ’ siecle 4 
Solicilor hor Said Defend t. lL. iB herriere. 


Def’ts’ Ev... before Lusher. Conv’r. 15th. Answer of Joho Mathews in 
(use No. bed liled (ith) be braary, is Le). 


Note.—RKeferred to as being on page 04, vol. 2. 


De j ts hey. hi faye Lush ¥ f Oner. Lt). 1) TALIA of Widow doube i'l and 
others tne Case A a, |? biled 7th hebruary, IS4o. 


Circuit Court of the United States in and [for] the 5th Judicial Cir- 
euit, astern District of Louitsiana. Iii ( hancery, 


KkpMOND P. GAINES and Myra Gaines, his Wife. vs. Ricnarp RELPF. 


We separate demurrer of Widow Joubert, Charles lord, Antoine 
Piernas. ana the Widow Ambroise 11) the hail] Ol complaint of loa 
mionad Graines anid Mvra, styling lye rself Myra Clark. His Wile. 


These defendants, by protestation, not confessing er acknowledg- 
Ine cull or any Ol the matiters ana thines 11) site complamants’ bill 
ana amended Lyi] contain (| irue, 1) such biadbbher and form ils 
the Sabie are there 11) anid thy PCD se { forth and alleged, do demur LO 
sald bill as amended, and for cause of demurrer show that said com- 
plainants have not, by their said bill as now amended, made such a 
Cause as entitles thie lil, 11) “a court of equity, Lo any discovery from 
this- defendants respectively, or from either of them, or any relict 
agaist them, or against either of them, as to the matter con- 
tamed in their bill as now amended, or any such matters, and that 

any discovery which these defendants, or either of them 
S115 (hot adimittine thisat they Cill) Make any discovery), could 
make touching the matters complained in this said bill, the 
whole as now amennded, cannot be of any avail to said complain- 
ants for any of the purposes for which a discovery is sought against 
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these defendants by said bill in its present amended form, nor en- 
title said complamants LO any i lie { 1} this Court touching any of 
the matters therein complained of ; wherefore and for divers other 
cood causes of demurrer cLpoypy urine on the bill its finally amended 
these defendants do demur, and pray the judgement of this honor- 
able court whether they, or either ot them, shail be compelled lo 
make any further answer to said bill as amended, and they humbly 
pray Lo be hence dismissed, ac., ae. 

And the aforesaid defendants, Widow Joubert, Rancon Mansome, 
Antoine Piernas, John Makene ania Manuel Marque Z. Jumes Cailo- 
Wil, (Charles ord , DBaltire Birdul ; by protestation, hot confessing 
or acknowledging all or any of the matters and things set forth in 
the bill of the complainants as now it stands amended, in manner 
set forth, for fu-ther cause of demurrer 


and form as they are therein 
thy show that at appears by the Stile: on 


to said bill as amended do 
various pxurts threat the same Is exhibited osinst these defendants 
and forty-seven others therein named for several distinet matters 
and causes, in many whereof, as appears by said bill as amended, 
these defendants ure not 1) bby Theathher, ror Is either of them in 
any manher, lnierested Or Conc red, by reason of which distinet 
matters said complainants’ said) bill as amended is drawn out to a 
considerable length, and these defendants, and each of them, are 
compelled to take a copy of the whole thereof, and by joining dis- 
tine Maiters tovether Which do hat depend LL} rank each other in 
the said bill as now amended the pleadings, orders, and proceed- 
Ings will in the progress of the said suit be intricate and prolix, and 
these defendants put to UhnNeCcessUary charges 1 taking Copies of the 
same, although several parts in no way relate to or concern them or 
any of them, and in which they ought not to be implicated. 

And for other and further cause of demur-er the defendants, 
Widow Joubert, Charles Fonde, Antoine Piernas, John Mathiew, 
Antoine Pir reas, by protestation, hot cont “sing or acknowledeing 
any ol the hitters or things ther 1D) contained an the seid bill cis 

amended, for other and further cause of demurrer do show 
Si] that the SCOpe nial enc of the bill of complaimants iis it stands 

amended is to be relieved touching several sums of money, 
debts, dues, anal re al estite by sit1d bys] cis glbile neled supposed tor by 
due by these def nants anid others, or for which seid bill seeks Lo 
make them linble and foOaccounl to ssa complainants, and which 
said complainants would) by their bill as amended seek to have de- 
creed Lo them by virtue of nia ln pursuance Of an alleged last will 
and testament of Daniel Clark, deceased, and vet they, the said com- 
plainants, have not alleged in’ or by theirsaid bill as amended that 
they have proved the said alleged will of the said Daniel Clark 
made in 1815, or that it has been in any manner probated by any 
competent authority whatever, or that they, the sard complainants, 
have taken upon themselves the execution thereof; wherefore the 
said defendants demand the judgment of the court whether they 
shall make any further or other answer to sed bill cs alii need, 

And for further demurrer on this behalf the aforesaid defendants 
to the said complainants’ bill as amended show for cause of demurrer 
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that the said complainants for aiy and for all of the matter and 
things 1 thre ly ball is amended make cause of complaint have by 
the laws of Louisiana a full, complete, and adequate and effectual 
remedy in the — of law, and on the law side of this honorable court, 
uccording LO the know-, usual, anid acknowledge- COMMON law of 
Lousiana and under the codes and statutes passed and im full force 
cls laws 11) sid State of Louisiana. 

And Dy protestation, ae. the afore sald defendants, for other “ana 
fu-ther cause of li miurrer to seid complainants’ bil] iis amended, 
they show that by said bill as amended it is set forth and alleged 
that the will of Dantel Clark made in ISI] has been admitted to 
probat in the court of probates In and tor the parish and Citv of 
Ni \\ Or ellis, ania that two of the defendants, Richard Relf and Bev- 
erly Chew, have been sworn nicl authorized by the Stic court of pro- 
bates as thr testamentary executors of sed Daniel Clark: wherefore 
said defendants submit for cause of demurrer that this court can- 
not cntertain jurisdiction on the premises as set forth in said bill 
as amended while the probate of said will of IS11 remains in 
full force in the court of probates aforesaid, to whose jurisdiction 
and = process, according to the showing of said complainants 

in their bill as amended, these defendants, Richard Relf and 
$115 Beverly Chew, are lable and responsible; wherefore said de- 
t ndants submit unto this honorable court Whether they shall 
be made to answer unto the said complainants’ said bill: and they 
and each of them humbly prays to be hence dismissed, with costs, 

And Ly prot station, the said three defendants, nor confessing or 
acknHow ledging any of the allegation- of sid ball its amended of said 
complamants iis they are therein set forth as true 11} Phekhdher anal 
form) as they are therem nial thereby lleged, do demur Lo seid bill 
as amended, etic show for other and further cause of demurrer threat 
the said complainants by their said bill as amended do set forth that 
there was a will, alleged to have been made by Daniel Clark, de- 
deased, in the year IS15, under and by virtue of which the said 
complainants set forth their right to recover the property in the said 
bill of said complamants described; and furthermore, said com- 
plainants, in) their sila bill iis amended, do seck to have il decree of 
this honorable court by which it shall be adjudged and decreed that 
a will by them in their bill, alleged to have been made by said 
Daniel Clark in ISI5 “was duly executed by him, the said Daniel 
Clark, with all of the formalities and other requisites Hhecessary for 
passing real estate and personal property by devise, and that it was 
the true and valid will of the said Daniel Clark, and contained a 
good and valid, devise and bequest of all the real and personal es- 
tate and slaves of said Daniel Clark to the said complainant Myra,” 
“nid threat the said Danie! Clark departed this life Ol) the loth day of 
August, 1815, without altering or revoking the said will by them 
alleged to have been made mn ISL5; wherefore these defendant-, and 
each for himself, submit this honorable court cannot entertain juris- 
diction 1) the premises ot anid concerning the bia ters and things 
in said bill as amended of complainants, contained so far as said 
complainants seck to have a decree entered to establish a will of the 
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late Danie] Clark, containing the clause “ and bequests ils by COtlii- 
plainants in them bill as amended alleged, or any other clauses 
Wiiatever: wherefore these le fendants do demur, and pray the judg- 
ment of this honorable court whether they or either of them shall 
be compelled to make any further answer to satd bill as amended ; 
and hambly pray to be hence dismissed, with their reasonable cost 
most wrongfully sustained. 
And the said defendants, and each of himself, by protestation, 
not confessing or acknowledging any of the matters and 
S| 1} things 1)) seit bill ils amended ot the said complainants iis 
they are therein set forth, do demur to said bill as it stands 
amended, and show tor cause of demurrer that it is set forth in 
<nid bill as amended “that the said Daniel Clark, in the month of 
May, IS] 1, made il will devising lyri ik ana 11) creed ie rel Leriis lis 
(saidl Daniel Clark’s) property to his (Daniel Clark's) mother, Mary 
Clark, then residing out of the State — Louisiana, and also iL} ?- 
pointing the two defendants, Richard Relf and Beverly Chew, the 
CNCCULOrS thie reot, and threat the sid will of the ssid Learade | (‘lark 
made in ISL] was admitted to probate court for the parish and City 
of New Orleans, and the two defendants, Beverly Chew and Richard 
Relf, and each of them, were subsequently sworn as the testament- 
ary executors of the said Daniel Clark under the said “will” of ISI1; 
that the said defendants, Richard Relf and Beverly Chew, “took 
LLprorl thie msclyes the othice of testamentary executors of sid Danie! 
( lark,” under the said will of IS] 1, and that the sii complainants 
1 them bill tis aii ned do hot por tena or allege that the probate of 
the will of said Daniel Clark mode in ISI], and the letters testa- 
rhie htary of the Siithe vranted by the court of probates 11) sunicl for 
the parish and City of New Orleans unto each of the defendants, 
Richare Relf and beverly Chew, have ever been it ahve Taher re- 
voked or reversed: but that the interest and object of sald) com- 
plainants by their said bill as amended is to obtain a decree “ de- 
claring ” nid adjudging the will of Daniel Clark made in ISIT had 
been revoked and declared to be wood bony’ naught by linn, the sate 
Daniel Clark, nid lo decree the will of sil Daniel Clark rade in 
IS11 to be utterly void cnc of no effect, “ whereby it is intended to 
obtain ill) order from this honorable eourt to avoid, annul, nel re- 
voke the jyudgmi nt and decree of the honorable the court of }ro- 
bates of the parish and City of New Orleans whereby the will of 
Daniel Clark mede in IS11 was probated and letters testamentary 
were issued and granted thereon to said defendants, Beverly Chew 
ana Richard Rell, eeicl to deprive the court of probates foresaid of 
its jurisdiction in) the Premises ; wherefore said three defendants, 
nicl each for himself, submits the lor “aed causes of demurrer Lo 
thre bil] iis amended of sritel complainants, or to so miuel thie reot iis 
Si ae ks for a decree anid relict yy having the probate of thi will of 
Daniel (‘lark re vok« (i. AVOL dl. nial declared to be of lids etlect 
S117) oand the letters Lostimentary with the said will annexed 
cranted to the two defendants, Beverly Chew and Richard 
Relf, and to each of them, by the said court of probate in and for 
the parish and City of New Orleans; and they and each of them 
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humbly submits unto this honorable court whether they shall be 
bound to make any further answer unto said complainant’s bill as 
amended ana they pray to be dismissed, with their reasonable Costs 
most wrongfully sustamed, 

And the said defendants, and each for himself, by protestation, hol 
confessing or acknowledging any of the matters and things inthe 
sald bill its amended of “rtd complainants is they are ther in scl 
forth, do demur. to the said bill as amended, and show for cause of 
demurrer that on the hearing of a demurrer ta this cause at a pre- 
vious term filed by certain defendants tothe original bill,and previous 
to the filing of said amendment thereto by said complainants. there 
was adiv-sion of opinion between the honorable Judges of this court 
Upon sev ral points made in said demurrers, In consequence of whieh 
they were unable te render any Judgment upon said demurrers, and 
thereupon eaused a certificate of sueh division ef opinion to be made 
to the Supre me Court ace ording ta law, and Upon three se veral points 
of division: that att rwarads, to wit, at the January term, IS44, the 
Supreme Court of the United States delivered their opimion in the 
said case upon said three points, and entered an order in conformity 


thereto. dhohne other things sustaining Live domurre I of thie defend- 
ants, with leave to the complainants toamend therm bill in contorm- 
itv to the opinion and order of said court; now these defendants show 
herein for cause of demurre threat Seid complamants Dy therramended 


’ 


bill have not complied with the opinion and order of the court in 


the premises, and the bill should be distmissed ; and they show that 
the said complainants, by their said amended bill, have in no man- 
ner complied with the opinion of the Supreme Court in the premises, 
either in whole or in part, but by their amendment to the said origt- 


nal bill, and the bill as now amended, isa refusal on the part of the 
complainants to comply with the ssid ODINION ania ore _ ana in) 
contemipl thereof wherefore these defendants do demur: and pray 
the judgment of this honorable court whether they or either 
STIS of them shall be obliged to make any other or further answer 
LOS Llel bil] as now amended : nid humbly pray Lo be hence 
dismissed, with their costs. 
And the said defendants, and cach for himself, by protestation, &e., 
not confessing, Ke., for further and other cause of demurrer, that the 
sald complainants in their said bill do show no legal cause why they 


} 


should hot be obliged 1) proceed with ther CHUSe, if any they have, 
In the probate court of the parish of New Orleans, there to contest 
the probate of Daniel Clark’s will make in IST] and probated in 
IS15, and there to apply for revocation of the probate of said) will 
and for the probate of the alleged will of 1815; wherefore they, the 
said three defendants,do demur, and pray the judgement of this hon- 
orable court whether they shall be obliged to make further answer 
In the premises; and pray to be dismissed, with costs Ke. 

And these di fendants. and eneh for limes lf. doth. by protestation, 
&e., not confessing, &c., for other and further cause of demurrer 
show threat thre sete complainants have, by thie in ball as how amended, 
Changed entirely the hature of thi i demand, ane how claim Ole 


( 
| 
i 


moiety of the estate of Danicl Clark by reason of a supposed convey- 
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anee to the orat-in, Myra, from M. Z Gardette ; but the y, the said 
complainants, have nowhere in theimr bill as cLInaeHe hur allened 
shown that the said M. Z. Gardette is not a citizen of the State of 
Loulshina, or that she Wiis competent to make the SUL ppp os 7 ussivli- 
ment, or threat she could have hidiel and maintained her action on the 
suid claim as against these defendants in this honorable court: where- 
fore they do demur, and pray the judgement of this honorable COUTT, 
ana that aia bill, Or sO much thr reot as rete r= to the claim of com- 
plainants arising out of the ailewed “assignment ot \l. yA (rardette, 
rhieay be dismissed, with Costs Lo thie =c> spondents, VO, 

And these defendants, sunid each lor himself, doth, by protestation, 
VC., hot confessing, Xec., for other and turther demurrer, and for as- 
slgnments of cause of demurrer, show to the court: Ist. That the 
said complainants have in no legal sence varied the nature of their 
original bill in those prarts to which the previous demurrer of these 
defendants has bee ‘hl sustained. "2d. That the sad smende d bill « 
complainants reasserts the execution and validity of a will by the 
ic] Clark in 1815 as the foundation of the claims of the complain- 
iilits, anil show that the SaLthie leas never heen probated by any com- 
petent er be or its execution ordered. Sd. That said amended 

bill does not show sufficient and legal reason whv thesaid com- 
S119 plainants should not procure the probate of the alleged will of 

IS15 before proceeding in this honorable court to assert claims 
arising out of it. 4th. There is no renunciation in said amended bill 
or discontinuance of that part of the original bill which asserts claim 
under the alleged will of ISIS. Sth. That the alleged assig-ment by 
M. Z. Gardette to the oratrix, Myra, is vold on the face of it. Oth. 
That the claims of the complainants are inconsistent with them- 
selves. 7th. That the bill as amended ts still multifarious in jos- 
ing these defendants with those who have no privity or community 
of interest: Wherefore these said defendants do severally demur 
anil pray that the seid bill us amended may be dismissed with costs 
to these defendants severally most wrongfully sustained, &e. 

And these sail defendants, for other and further cause of if bitlr- 
rer, and each for himself, doth, by protestation, &e., not confessing 
We., for other nid further cuuse ol cle miurrer una fey issigniment ot 
demurre r, show to the court: Ist. That the matters and things set 
forth ana tute “il Mn the sald comp F Unants ame biel | bill aire not suc I 
matters as can be Sel forth by Way of amen lm nt, as ye V ir ive ho 
affinity toanything in the original bill, and, if allowed at all, should 
have been by way of supplemental bill. 2d. That is is nothing 
in said amended bill by which it is shown that said M.Z. Gardette ever 
was married to Daniel Clark, neither date or place being mentioned 
cl. There Is hho showing that the prrapy rty attempted tor by HSSIY ried 
by said M. /. (Grardette to the oratrix, \I\ ra, Was OWT dl, POSSUSS¢ dl, 
or acquired by Daniel Clark during any supposed coverture with M. 
Z. Gardette, nor do said complainants show that the said) property 
Intended to beassigned by said M.Z. Gardette was community property 
or such as she could assign, or in which she had any cH interest 
which she could Assen, or that the hhavcd accepted the COMMNUNILY 
allege d (but hot admitted ) LO have existed between her and Daniel 
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Clark within the delays allowed by the laws of Louisiana then in 
force in order to give her any assignable or other interest. 

And these dete ndants, anal each for himself, for other and further 
cause ol demurrer, and each for himself, doth, for other ana further 
CAuAUSC of demurrer uni for SSI lil of demurrer, by protestation, 
&e., not confessing, &e., for assignment of cause of demurrer, doth 
show that, according to the showing of said complainants, the great 

lapse of time which hath intervened between the supposed 
8120 transactions complained of by complainants and the mstitu- 

tion of the present cause of action that the ime allowed by law 
for the institution had long before expired, and the cause of action of 
suid complainants, if any they ever had, was prescribed by the law 
of limitation of Louisiana: . 

Wherefore these said defendants do usslon said laws of limitation 
anil prescription as cause of demurrer, ana pray threat said ball and 
amended bill ria De LISTLISS¢ d with Costs to these defendants niost 
wrongtully sustained. 

As in duty bound, Ke. ISAAC T. PRESTON, 

Solicitor for De fe ndauts. 


I. sane , Preston. solicitor for sila defendants. do certify thiat in 
my opinion the annexed demurre rs waFe well founded in pont oft law. 
ISAAC T. PRESTON, Solicitor. 
The defendants, and each for himself, severally makes oath that 
the annexed demurrers are not filed and interposed for delay. 
ANTOINE PIERNAS. 
Sworn to and subseribed before me this 20 January, 1545. 
VE. VE. BAZILE AMBROISE. 
DUNCAN N. HENNAN, 
Master in Chancery. 
Def’ts’ Ey. before Lusher, Com’r. 17th. Answer of Widow Pierre 
Jobet in Case No. 122.) Filed 17th February, 1545. 
Notre.—RKeferred to as being on page 104, vol. 2. 
Def’ts’ Ev. before Lusher, Com’r. 18th. Answer of Widow Ambroise 
in Case No. 122. Filed 17th February, 1545. 


NoteE.—Referred to as being on page 99, vol 2. 


Def’ts’ kv. Before Lusher, Con’r. 19th. Demurrer of James Hoplins ii 
( Vise No. oe, Kiled 1 s/ hebruary. 1S-+45. 


Circuit Court of the United States in and for the 5th Judicial Circuit, 
astern District of Louisiana. In Chancery. 
kpMOND P. Gaines and Myra Gaines, his Wife, 
vs. 
Ricnarp Retr and Others. 

Separate demurrer of James Hopkins in the bill and amended bill 

of complaint of Kdmund Po Gaines and Myra, styling herself 

Myra Clark, his wife. 


This defendant, by protestation, not confessing or acknowledging 


“* 
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all OF any of the matters and things In compl ts’ ball contained 
S12] aus true in such manner and form as the same are therein, and 

thereby set forth and alleged, do demur to said bill as 
amended, and for cause of demurrer how reiterates and tdopts iis 
his causes of demurrer all and singular the causes, reservations, al- 
legations, and denials set forth and contained in the demurrer filed 
by Beverly (Chew, Relf, anil larain Lallande to said bill ane 
amended bill of complaint, and he respectfully prays that the said 
bill and.amended bill be dismissed with costs. 


J. LAVERGNE, Solicitor. 


Def'ts’ Ev., before Lusher, com’r. 20th. Answer of Piernas in Case 
No. 122. Filed 21st February, 1545. 
Nore.—Retferred to as being OM puye 109, vol. 2. 


Def’ts’ Ev., before Lusher,com’r. 21st. Answer of the New Orleans 
and Carrollton Railroad Company in Case No. 122. Filed 3lst 
May, 1845. 
NotE.—Referred to as being on page 114, vol. 2. 


Def’ts’ Ev., before Lusher, com’r. 22d. Answer of John Minturn. 
Filed in Case No. 122 on 31 May, 1845. 
NoteE.—Referred to as being on page 125, vol. 2. 


Def ’ts’ KV.. before Lusher. com rT 2c Replication LO Answer of 
‘Chew Relf, ef als. in Case No. 122. Filed 2d June. 1S-4. 


Nork.—Referred to as being Oh page Lobe), vol. 2. 


Di f'ts’ kv., hefove Lusher, Com’. 24th. Demurrer of Theophilus r 
Minor et als. in Case No. 122. Filed 3 Nov., 1545. 


Circuit Court of the United States in and for the 5th Judicial Cir- 
cuit, holding session in New Orleans, in the Eastern District of 
Louisiana. In Chancery. 


The separate demurrer of Theophilus P. Minor, for himself and 
children, residing in the parish of Ascension, in the State of Lou 
Isiana, one of, the defendants in the bill of complaint of Edmund 
P. Gaines and Myra, styling herself Myra Clark, his wife. 


This defendant, by protestation, hot confessing OF acknowledging 
all or any of the matters and things in said complainants’ bill and 
amended bill contained as true, in such manner and form as the 
same are therein and thereby set forth and alleged, does demur to 
said bill as amended, and, for cause of demurrer, shows that the said 
complainants have not, by their said bill as now amended, make such 
a case as entitles them in a court of equity to any discovery from this 
defendant, or to any relief against him as to the matters contained 
in theirsaid bill as now amended, or any such matters, and that any 
discovery which this defendants (not admitting that he can make 

any discovery ) could make touching the matters complain d 
$122 of in the said bill, the whole as now amended, cannot be of 
any avail to said complainants, for any of the purpose~ for 
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which a discovery is sought against this detendant by said bill in 


its present amended form, nor entitle satd complainants to any relief 


in this court, touching any of the matters therein complained of: 
Wherefore, and for divers other good causes of demurrer appearing 
on the bill as finally amended, this defendant does demur and pray 
the judgement of this honorable court whether he shall be compelled 
to make any further answer to said bill as amended, and he humbly 
pravs tO be hence dismissed tut complainants’ costs. 

And this detendant, by protestation, hot confessing or acknowl- 


edging all or any of the matters and things set forth in the bill of 


the complainants a it now stands amended, in manner and form as 
they are therein set forth. tor furth- cause of demurrer to said bill 


as amended, shows that it appears by the same in Various parts that. 


— 
‘ 


therein named, for several distinct matters and causes, 1m many 
whereof, as appears by sald bill as amended, this defendant 1s not 
In any manner interested or concerned, by reason of which distinct 
matters sald complainants’ said bill as amended is drawn out toa 
considerable leneth, lnc this defendant is compelled to take il COPY 
of the whole thereof, and by jolning distreet matters together which 
do not depend Upon each other in the said bill as now amended, the 
pleadings, orders, and proceedings, will, in the progress of the said 
suit, be intricate and prolix, and this defendant put to unnecessary 
Charges in taking copies of the same, although several paris in no 
way relate to or concern him, and in which he ought not to be im- 
plicated, 

And for other and further cause of demurrer, this defendant. by 
protestation, not confessing or ackuowledging any of the matters or 
things therein contained in the said bill as amended, for other and 
further cause of demurrer, shows that the Scope and end of this bill 
of complainants, as it stands amended, is to be relieved touching 


the “Abie Is exhibited nonuinst this defendant, and Piany others 


several sums of Money, debts due, and real estate by saad bill iis 
amended supposed to be due by this defendant and others, or for 
which sila bill =O¢ ks ce make him liable and to aecount to sialic 
complainants, and which si 1d complainants would, by their bill tis 
amended, seek to have decreed to them by virtue of and in pursu- 
ence of cil) alle@ed lest will ana testament of Daniel Clark, de- 
ceased, and Ve t thre V, the said complainants, have hot rllewed i or 
by their said bill as amended that they have proved the said alleged 
will of sald Daniel Clark made 11) IS13, or threat it has been 1) Uli 
Pedder probated by any cColmMpetent authority whatever, Or that 

they, the sid complainants, have taken Upotrl themselves 
S125 the execution ther Ot, Where fore this defendant demands the 

judgement ot the court whi ther he shall make further or other 
answer to said bill as amended, &e. And for further demurrer in 
this behalf the aforesaid defendants to the sila complainants’ bil] 
i amend 7 =} ws for cause of demurrer threat the sald complainants, 
for all “anid any of thie wet iers and things (>) their bill ils “mended, 
made Cause oO] complaint, have hy the laws of Louisiana tl full, com- 
plete. and adequate and effectual remedy in the courts of law, and 
O}) the law side ot this honorable court, according lo the known, 


- 


'- 
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usual, and acknowledged common law of Louisiana, and under the 
codes and statutes passed and in full force as faws in sald State of 
Loulsiana, for which cause this suit in equity cannot be maintained. 
And by protestation, &e., this defendant, for other and further cause 
of demurre r to sac complainant's Di iis amended, show that by 
suid bill as amended it is set forth and alleged that the will of 
Daniel Clark made in ISIL has been admitted to probate in the 
court of probates in and for the parish and City of New Orleans, 
and that the said Richard Relf and Beverly Chew, two of the de- 
fendants in this suit, have been sworn and authorized by the said 
court of probates ils the testamentary executors of sill Daniel ( ‘lark, 
wherefore this defendant submits, for cause of iT Piurre Ty, threat this 
court cannot entertain jurisdiction in) the premises is set forth in 
sald bill as amended while the probate of said will of ISI] remains 
in full force in the court of probates aforesaid, to whose jurisdiction 
and process according to the showing of said complainants, iis 
amended in their bill, this defendant is liable and responsible, 
wherefore this defendant submits unto this honorable court whether 
he shall be made to answer to the said complainants’ said bill, and 
he humbly pPravs to be hence dismissed with COSLS. And by pro- 
testation, this defendant not confessing or acknowledging any of the 
allegations in the said bill as amended of said complainants, as they 
are therein set forth as true In manner and form as they are therein 
and thereby alleged, does demur to said bill as amended, and shows 
for other and further cause of demurrer that the said complainants, 
by their said bill as amended, seek to establish a will, by them: in 
said bill as amended, alleged to have been made by Daniel Clark, 
deceased, In the year IS15, under and by virtue of which the said 
complainants set forth their rights to recover the property in the 
said bill of said complainants described; and furthermore, said 
complainants, On} their suid bill as amended, do seek to have a de- 

CTee ot this honorable Court by which if shall be ljudved 
S124 and decreed that a will by them in their bill alleged to have 

been made by said Daniel Clark was duly executed by him, 
the said Daniel Clark, with all the formalities and other requisites 
necessary for passing real estate and personal property by devise, 
and that it was the true and valid will of the said Daniel Clark, and 
contained il ood and valid devise and bequest of all the real cena 
personal estate and slaves of the sud Danie! Clark to siitd COlil- 
plainants, Myra; and that the said Daniel Clark departed this Iife 
on the 16th day of August, 1815, without altering or revoking the 
suid will by them alleged to have been made 11) IS15, wherefore 
this defendant submits this honorable court cannot entertain juris- 
diction on the premises of and concerning the matters and things 
in) seid bill ils amended of complainants contained, so far as sic 
complainants seek to have a decree entered to establish a will of the 
late Daniel Clark containing the clauses and bequest iis Iy Com- 
plainants In their bill as amended alleged, or cLdh\ other clauses 
whatever, wherefore this defendants demurs anid prays the jude- 
ment of this honorable court whether he shall be compelled to 
make any further answer to said bill as amended, and humbly 
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prays to be hence dismissed, with his reasonable costs most wrong- 
fully sustained. And the said defendant, by protestation, not con- 
fessing or acknowledging any of the matters and things in the said 
bill as amended of said complainants, as they are therein set forth, 
demurs LO said bill us it stunds amended, and shows for CuiuUSse of 
demurrer that it is set forth in said bill as amended that the said 
Daniel Clark, in “the month of May, 1811, made a will devising 
briefly and in veneral terms lis (said Daniel Clark-) property to lis 
(Daniel Clark’s) mother, Mary Clark, thew residing out ot the State 
of Louisiana, and also appointing Richard Relf and Beverly Chew 
the executors thereof. And that the said will of the sald Daniel 
Clark, made in LSI1, was lmitted to probate in the probate court 
for the parish and City of New Orleans, and that Beverly Chew and 
Richard Relf were subsequently sworn as testamentary executors of 
the said Daniel Clark under the said will of IS11. 

That the said Richard Relf and Beverly Chew took upon them- 
self the oflices of testamentary executors of the said Daniel Clark, 
unde- the said will of 1S] ‘i and that the said complainants In their 
sald bill as amended do not pretend Ol illeged that the probate of 
the will of said Damiel Clark made in I1S11 and the letters testa- 
mentary of the same granted by the court of probates ino and 
for the parish anil City of New Orleans unto the said Rieh’d 
Relf and Beverly Chew, have ever been in ‘any manner re- 

voked or reversed, but that the interest and object of 
$125 said complainants, by their said Dill as amended, is to obtain 

a decree “declaring and adjudging the will of Daniel Clark 
made in ISLI had been revoked and declared LO be wood for naught 
by him, the said Daniel Clark, and to decree the will of said Daniel 
Clark made in IS11 to be utterly void and of no effect,” whereby 1 
is Intended to obtain an order from this honorable court to AVOIC, 
annul, and revoke the judgment and deeree of the honorable the 
court of probates of the ¢ ity anal parish of Orleans, whereby the will 
of Daniel Clark made m IS11 was probated, and letters testament- 
ary Were Issued and vranted thereon.to said Richard Relf and Bev- 
erly Chew, and to deprive the court of probates of the parish and 
Citv of New Orleans of its jurisdiction in the premises. 

Wherefore this defendants submit the aforesaid causes of demur- 
rer to the bill as amended of said complainants, or toso much thereof 
as seek for a decree and relief, by having the probate of the will of 
Daniel Clark revoked, avoided, and declared to be of no etlect ; ana 
also the letters testamentary, with the said will annexed, granted to 
ihe said Beverly Chew and Richard Relf, and to each of them, by 
the said court of probates in and for the parish and City of New 
Orleans. 

And he humbly submits unto this honorable court whether he 
shall be bound to make any further answer unto said complainants’ 
sald bill as amended; and he prays to be hence dismissed, with his 
reasonable costs most wrongfully sustained. 

And this defendant. by protestation, hot confessing or ack nowl- 
edyving awny of the matters and thines In the said bill as amended of 
suid complainants as they are therein set forth, demur to the said 
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bill as amended, and shows for cause of demurrer that on the hear- 
ing of a demurrer in this cause at a previous term, filed by hits co- 
detendants to the original bill and ue vious to the filing of the said 
amendments thereto by complainants, there was a division of opinion 
between the honorable judges of this court upon several points made 
In sald demurrer, in Consequence of which they were unable to ren- 
der any Judgment upon said demurrer, and thereupon caused a cer- 
tificate of such division of opinion to be made to the Supreme Court, 
according to law, and upon three several points; that afterwards, to 
wit, at the January term of IS44, the Supreme Court of the United 
States delivered their opinion in the suid case Upon thre points, and 
entered an order in conformity thereto, among other things sustain- 
Ine the demurrers of defendant, with leave to the complainants LO 
amend them bill in conformity to the opinion and order of said 
court. 
Now, this defendant shows herein for cause of demurrer 
$126 that said complainants by their amended bill have — with 
the opinion and order of the court in the premises, and the 
bill should be dismissed; and they show that the complainants, by 
their said amended, bill, have in no manner complied with the 
opiiow of the Supreme Court in the premises, either in whole or in 
part; but by their amendment to their said original bill and the bill 
is LOW amended Is il refusal on the prerr'l of the complainants to COln- 
ply with the said opinion and order and in contempt thereof. 

Wherefore this defendant demurs, and prayv- the yu lomient of this 
hon. court whether he shall be obliged to mmake any other or further 
answer to said bill as now amended, and humbly prays to be hence 
dismissed, with lis costs. 

And this defendant, by protestation, &e., not confessing, &e., for 
further and other cause of demurrer, says that the said complain- 
ants in their said bill show no legal cause why they should not be 
obliged Lo proceed with their cause, if any th y hay .. in) the probate 
court of the parish of Orl unis, thi re to contest the probate | Daniel 
Clark's will, made in ISI] and probated in 1S15, and there to apply 
for the revocation of the probate of said will and for the probate of 
the alleged will of ISI5. 

Wherefore this defendant demurs, and prays the Judgment of this 
honorable court whether he shall be oblige- to make further answer 
in the premises, and prays to be dismissed, with costs. 

And this defendant, by prot station, AeC., Hot confessing, NC., for 
other and further cause of demurrer, shows that that the sald COll- 
plainants have, by their bill as now amended, changed entirely the 
nature of their demand, and now claim one moiety of the estate of 
Daniel Clark by reason of a supposed conveyance to the orator, 
Myra, from M. Z. Gardette; but they, the said complainants, have no- 
where in their bill as amended alleged or shown that the said M. Z. 
CGrardette Is not a citizen of the State of Loulsiana, or that she Was 
competent to make the assignment, or that she could have had and 
maintained her action on the said claim as against this defendant 
In this honorable court. 

Wherefore he demurs, and prays the judgment of this honorable 
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eourt, and threat salad bill, Orso much thereof as refers Lo the claim of 
complainants arising out of the alleged assignment of M. Z. Gar- 
dette, mav be dismissed, with cost of this defendant, We. 

And this defendant, by protestation, &e¢., not confessing, Xe., 
for other and further cause of demurrer, and for assiguiment of cause 
of demurrer, shows to the court— 

Ist. That the said complainants have in no legal sense varied the 

nature of their original bill in those part- to which the pre- 
S127 vious demurrer of this defendant has been sustained. 
2d. That the said amended billof complainants asserts the 
execution and validity of a will by Daniel Clark in 1S13, as the 
foundation of the claim of the complainants, and shows that thre 
sime has never been probated by cLihy colnpetent authority or its 
execution ordered. 

Sd. That said amended bill does not show sufficient and legal 
reasols whiy the siuid complainants should hot procure the probate 
of the alleged willof 1815 before proceeding In this honorable court 
to assert-claims arising out of it. 

ith. There is no-renuneiation in said amended bill or discontin- 
uance of that part of the original bill which asserts claims under 
the allewed will of 1S15. 

oth. That the allewed assignment by NI. 7, Grardette Lo the oratin 
Myra is vold on the face of it. 

Gth. That the claims of the complainants are ineonsistent with 
themself. 

7th. That the bill as amended is still multifarious in joining this 
defendant to those who have ho privity or community of Interest. 

Wherefore, this defendant demurs and prays that the said bill as 
amended May be dismissed, with costs to his defendant most Wrolg- 
fully sustained. 

And this defendant for other and further cause of demurrer does, 
by protestation, &e., not confessing, &e., and for assignment of de- 
murrer, show to the court— 

Ist. ‘That the matters and things set forth and stated in the said 
complainant's chthie nded Di are hot such hiattlers as Call be set forth 
by Way of amendment, as they have no athinity Lo anything in the 
original bill. ana, if allowed uit cull. should have been by way of sup- 
pl mental bill. 
2d. That there is nothing in said amended bill by which it is 
shown that said M. Z. Gardette ever was married to-Daniel Clark, 
neither date or place being mentioned. 

al, There Is ie showing thrat the property attempted LO be as- 
signed by said M. Z. Gardette to the oratin, Myra, was owned, pos- 

sed, or acanired by Daniel Clark during any supposed coverture 
with ML. Z. Gaardette: nor do said complainants show that the said 
property intended to be assigned by said M. Z. Gardette was com- 
munity property or such as she could assign or in which she had 
alc pled the COTMMUNILY alleged (but not admitted) to have existed 
between her and Daniel Clark, within the delays allowed by the 
laws of Louisiana thi hon toree, in order LO clVe her ahy assigment 
or other lniterest. | | | 
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And this defendant, forother and further cause of demurrer, demur, 
and for assignment of demurrer, by protestation, &e., hot confessing, 
&e., and for assignment of cause demurrer, does show that, accord- 

Ing lo the showing of said complainants, the vreal lapse of 
S128 time which has intervened between the supposed transactions 

complained of by complainant and the Institution of the 
present CUUSC of action, that the time allowed by law for the lnisti- 
tution of suits had long since expired,and the cause of action of said 
complainants, if any they ever had, was prescribed by the laws of 
limitation of Louisiana. 

Wherefore this defendant assigns said laws of limitation and pre- 
scription as cause of demurrer, and prays that the said bill and 
amended bill may be dismissed, with costs to this defendant most 
wrongfully sustained, Xe. 

As in duty bound, Ao 

ISAAC T. PRESTON, 


Nolicitor for llim. 
STATE OF LOUISIANA, Parish of Ascension: 


Theophilus P. Menor, one of the defendants, being first duly 
sworn, doth depose and say that the foregoing demurrers are not 
interposed for delay, but because he is advised they are well founded 
in daw. 


TH. P. MENOR. 


Sworn to and subseribed at the City of New Orleans, this 3d day 
of November, 1835, before me— 
THEO. I. MeCALEB, 
Dist. Judge. 


STATE OF Lovutstana, City of New Orleans: 
We do certify that, in our opinion, the foregoing demurrer- are 
well founded in law. 
Sept. 25.th 1S-45. 
ISAAC T. PRESTON, 
( Qupse Py-at-Law. 


Lh f ts’ kv. hie fore Lush ve Comy 2th. LLasie i’ of The oph ‘lus id Minor. 
in Case No. 122. Filed 3d Nov., 1S45. 


The answer of Theophilus P. Minor, residing in the partsh of As- 
cension, in) this State, one of the defendants tothe ball of complaint 
of idnmiund r. ( mines and Myra Clark ( runes, his wife, anid to the 
amended bill of said complainants, for herself and children. 


This defendant, now and at all times hereafter saving and reserv- 
ing to himself all benefit and advantage of exception which can or 
may be had or taken to the many errors ascertained and other im- 
perfections in said complainant’s bill and amended bill of complaimt 
contained, and not waiving his demurrers and pleas but wholly re- 
lving thereon for answer thereunto, or to so much and such part 
thereof as this defendant is advised is material or necessary for him 
to make answer to, answers and says: 
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That the said complainants not having filed in this court as ex- 
hibits or otherwise the titles o1 other paper purporting to be title 
pabprel of the Daniel Clark named in the bill ol complaints LO 
S12) estat and property in) the bill described, nd amended bill Pee 
ferred to,and is D\ the lawsof Louisiana the originals of all title 
papers Lo real estate ania slaves of an authentic hature must be It) 
possession of a notary public, and keptas public records, (except titles 
by private instruments, of which this defendant answers that he has 
nowwe,) this det natant could hot have Possession thereof, and Is there- 
fore unable to CIVeE the complain-ts any Information or discovery 
as to the lact whether seid Clark died seized or otherwise Poss =s( | 
of the property in said bill mentioned and deseribed, further than 
the said complaimants can know and be informed by consulting ‘the 
public records, ania CAC! pot ils the Satne may be hereinafter more fully 
stated, denied, or admitted. That this defendant admits that Daniel 
Clark departed this life in the month of August, IS15. 

He admits and avers that the said Daniel Clark did make his will 
and testament in due form of law on the 20th day of May, IS11: 
that by the said will Beverly Chew and Richard Relf were named and 
appoint d the executors of said will, with full powers to settle every- 
thing relating to the estate of Daniel Clark; that after the death of 
the said Daniel Clark, to wit, in the month of August, IS15, the said 
will and testament was, by judgment of the court Of probates in and 
for the parish and City of New Orleans, ordered and adjudged to be 
probated ; that afterwards, to wit, on the 27th day of August, ISL, 
the said court did grant letters testamentary, with the will annexed, 
LO Richard Relf, ana afterwards, LO wit, 1 the month of January, 
IS14, the said court did grant unto Beverly Chew letters testament- 
ary, With the will annexed, of said Daniel Clark. 

And further answering and insisting thereon as matter of defence 
to the matter and things In said complainants: bill of complaints 
and the amended bill, this defendant,to so much and to all and sin- 
gular that portion and all parts of said bill and amended bill of said 
complainants which charges a combination and confederation on be- 
half of this defendant with the other defendant, or with others, and as 
to allandsingularthat portion and all parts of said billand amended 
bill of said complainants which charges that the said Daniel Clark 
Was married to one Zulime Carriere, nid all such parts thereot iis 
charges that the said complainant, Myra, is the lawful and legitimate 
child of said) Daniel Clark, and all such parts of said bill of com- 

laimeanis is charges that the said Daniel Clark made a will 
S150 and testament, dated 1815, intending to publish and have the 

same as such executed; that all and singular such parts and 
and all parts of the said bill of complainants and amended bill as 
charges that said Relf and Chew did fraudulently possess themselves 
or frandulently take possession of the estate, effects, and credits of 
Daniel { Tark, anid Chiter into the 1“ celpt of the relits cLbicl profits ther - 
of by falsely ctl) fraudulently representing said estite to be Insoly- 
ent, and by other fraudulent means continued possession thereof, 
and all such like charges, whether made directly or by implication, 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. GOO7 


in sald bill and amended bill ofsaid complainants, are each and all, 
collectively and severally, wholly denied by this defendant. 

And to that part of said bill of said complainants which charges 
threat Richard Relf “anid Beverly Chew have acted fraucdule ntly, ariel 
without the knowledge, cohsent, or approbation ot any prerson or 
persons having il riglit or bemg duly or legally authorized to sane- 
tion, consent to, or approve of the same, caused to be sold the land 
clanmed by this defendant, this defendant denies, in the most un- 
qualified terns, the truth of all such charges. 

And this defendant, further answers and says that said Daniel 
Clark, in his lifetime, to wit, on the 20th day of Mav, IS11, made 
his olographic last will and testament, in the words and figures 
hereafter set forth, to wit: “In the name of God, amen, | Daniel 
Clark, of New Orleans, do make this my last willand testament.  Jim- 
promis, | order that all my just debts be peril ; second, leave and 
bequeath unto my mother, Mary Clark, now (then) of Germantown, 
in the State of Pennsylvania, all estate, whether real or personal, 
which I may die possessed of ; thirdly, | hereby nominate and ap- 
point my friends, Richard Relf and Beverly Chew, my executors, 
with power to settle everything relating Lo my estate. New Orleans, 
2%th day of May, IS11.”) That the said Daniel Clark, being then 
wud for many years previous domiciliated in the parish and City of 
New Orleans, departed this life in the month of August, ISI5, leay- 
Ing the aforesaid will among his private papers, as his last will and 
testament; and after the death of the said Daniel Clark, to Wit, on 
the — day of August, IS15, the said will was taken into possession 
of the law officers who were appointed for that purpose, and the same 
was, on the —davy of August, 1815, presented to the court of probates, 
in and for the parish and City of New Orleans, which tribunal alone 
had jurisdiction thereof; and thereupon afterwards, to wit,on the sev- 

enteenth day of August, 1815, the said courtof probates did enter 
S151 and order, judgment, and decree that the said will of said 

Daniel Clark, who had departed this life O}) the foth day of 
August, 1815, in the said parish and city, was duly proved according 
to the laws of the State of Louisiana as being the last will and tes- 
tament of the late Daniel Clark, and the said court did then ane 
there, to wit, on the 17th day of August, ISL3, order said will to be 
deposited anid recorded 1 thre revister's othee and seal court, nel 
which — accordingly done. to wit, on the 17th day of Aucust, ISLS, 
and thereupon on or about the 27th day of August, 1S15, the said 
court of probates ordere |, direeted, and did grant unto said Riehard 
Relf letters testamentary, with the said will annexed. And also 
afterwards, Ol} his return to lis State, from Which he was thew ten- 
porarily absent, to wit, on the — day of January, 1S14, the said court 
of probates did order, direct, and grant unto the said Beverly Chew 
letters testamentary, with the will annexed of said Dantel Clark. 

And, farther answering, this defendants savs that after the death 
of sill Clark sid executors took Into their POSSESSION the property, 
croods, ana effeets, sa) far its they know thereof, first having caused il 
full, true, and perfect inventory thereof to be made under and by 
authority and direction of the aforesaid court of probates, to which 
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reference has been made by said complainants in their said bill, and 
to which these defendant- ilso respectfully refer, and the POSSCSSION 
which the said executors, or either of them, took any part or parcel 
of said effect. rights, credits, or property belonging to the estate of 
said Daniel Clark, Was Just, right, ana legal, and wholly under the 
authority of the court of probates aforesaid in compliance with the 
laws of the State of Louisiana, and their duty oaths as executors of 
the aforesaid last will and testament of said Daniel Clark, and not 
otherwise. 

And this defendant refers to the said proceedings in the aforesaid 
court of probates, and Is ready cul any time when this honorable 
COUT nity direct to produce and file couples of said proceedings, nic 
other proceedings therein, as exhibits, and make the same part of 
this answer. 

And for further answer to said bill and amended bill, and the al- 
legation therein as aforesaid contained, and to such other and further 
parts thereof as set forth and charged that Richard Relf and Beverly 
Chew mile sales of the property of the said estate of Daniel Clark, 
and received large: sums of money from said estate, real and per- 
sonal, and have retained in their hand, and appropriated the same to 
their private uses and purposes, and that said sales were fraudulently 
made without the knowledge, cohsent, or approbation of ahiy other 

person or person having a right, or being duly or legally au- 
$132 thorized to sanction, consent LO, OF approve of the same. This 

defendant says taat statements in said bill of the complain- 
ants, and in their amended bill, are all and each wholly unfounded 
and untrue. Te says true it is the said Relf and Chew did and have 
sold and disposed of a large pearl of the property mentioned in the 
aforesaid inventory referred to by said complainants in their said 
bill, as they had a right and were bound to do in order to perform 
the duties Incumbent on them, and to faithfuily fulfil their trusts 
under the will of said Daniel Clark, SO probated as aforesaid, and by 
virtue of the authority in them vested by the will of said Clark, and 
of the them existing laws of Louisiana; and that by the will afore- 
sald of said Daniel Clark, so as aforesaid regularly probated, the 
suid Daniel Clark did make, constitute, and appoint lis mother, 
Mary Clark, then living near Philadelphia, in| Pennsylvania, his 


universal heiress, giving and bequeathing unto her, the said Mary 


Clark, then living, and a widow lady, all of his, the said Daniel 
Clark’s, property, real and personal; whereby, and after the death 
of the said Daniel Clark, and by virtue of said last will and testa- 
ment of the said Daniel Clark, and the judgment of the court of 
probates aforesaid, ordering said will to be probated, which said 
judgment stands unreversed and unrevoked, the said Mary Clark 
became vested of and the sole and absolute owner of the whole es- 
tate of said Daniel Clark, her son, both real estate and personal pProp- 
erty and eflect, whereof said Daniel Clark died possessed; and she, the 
sald Mary, being thus legally possessed and vested with the legal 
Interest In said property, was the proper and only person who could 
give consent and approbation, and who had a right and was legally 
authorized, to sanction, consent to, or approve of any of the acts and 
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doings of the said Relf and Chew, or either of them, in reference to 
the management, control, and disposition of the said property be- 
longing to the estate of said Daniel Clark, real and personal, other 
than the authority vested by law in the said executors, by Virtue of 
the proceedings in the court of probates aforesaid, and in the last 
will of the said Daniel Clark, duly probated as aforesaid. 

And this defendant further answers to the aforesaid parts of the 
bill of complainants, and says and declares that shortly after the 
will of said Daniel Clark had been probated in manner and form as 
aforesaid, by which the mother of the said deceased Daniel Clark 
was duly recognized and appointed as the sole and only heiress and 
universal legatee of the said Daniel Clark, after the payment of the 
just debts of the said Daniel Clark, and as therefore the only 

person In interest (as in fact she was the only heir-at-law of the 
S135 said Daniel Clark), she, the said Mary Clark, mother and 

universal legatee and heir-at-law of said) deceased Daniel 
Clark, did make, constitute, and appoint by power of attorney duly 
and properly executed, and dated on the thirteenth day of Oc- 
tober, 1815, the said Richard Relf and Beverly Chew her true and 
lawful attorneys-in-fact, with full and specific power, jointly or 
severally, for the said Mary Clark, sole heir, devisee, and legatee of 
Daniel Clark, under the will duly probated as aforesaid, and in her 
name, to take possession of and to hold all and every part’ and 
pareel of the real and personal estate of the said deceased Daniel 
Clark, to manage, direct, bargain, agree for, and make sale of the 
same, or any part thereof; to let, lease, rent, or occupy the real es- 
tate, and to ask, demand, sue for, and by all lawful ways and means 
recover and receive of aud from all and CVCFY person OF PecPrsols, 
body politic, or corporation whatsoever whom it shall, doth, Or nay 
concern, allsuch sums of money, debts, and effect whatever, and of what 
kind soever, as or may be owing, payable, or belonging to her. the said 
Mary Clark, as the sole legatee, devisee, and hetr-at-law of the said 
Daniel Clark, deceased, under or by his last will and testament, 
whether by mortgage, bond, bill, book-debt accounts, contract, cov- 
Chant, bargain, agreement, or otherwise, hy What other reasons or 
Wcahws SOcVer, hone excepted or reserved, lo recelve nicl rt celpt for, 
to grant acquittanees and discharges in due form of law, to make, 
execute, and deliver such acts, deed ana cle eds ils miigelit be Necessary 
for the convenlence or assurance of any real estate,or for the letting 
and leasing of the same for years or otherwise, and for the assign- 
ment of estate or effect, real or personal, and generatly in the prem- 
ixes to do, execute, and perform all and whatever shall be requisite 
and necessary, in as full and ample a manner, toall intents and pur 
Poses, its she, the said Mary, could have done if she had been prcr- 
sonally present; and with power of substitution for all or any pur- 
Poses In the said instrument of itlorney mentioned, promising nad 
chgaging to ratify whatever the said Richard Relf and Beverly 
Chew, or either of them, might do or cause to be done by virtue of 
said power of attorney ; which said power of attorney was duly signed 
and avd sealed by the said Mary Clark on the day and vear afore- 
said, and was subsequently received and accepted by the said Rich- 
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ard Relf and Beverly Chew, who did afterwards, to wit, on the 22d 
day of April, IS17, cause the Sime to he madea public act, according 
to the laws of Louisiana, by depositing the original with John 
S154. Lynd, then a notary public of the aforesaid City of New Or- 
leans, by whom it was inserted in his current register, and 
attached the Sanne 1) his register, where if has thenceforth forever, 
and now remains, a public act and notice toall the world. And this 
defendant says that the said act or power of attorney was never re- 
voked, but forever thereafter remained in full force and effect until/ 
the day of the death of the said Mary Clark, which happened in the 
month of ———, 1825. So this defendant says, as has before said, 
that all of the parts of the said bill and amended bill of said com- 
plainants which charges the said Richard Relf and Beverly Chew 
with having, without authority, wrongfully and fraudulently taken 
possession of the property of the said deceased Daniel Clark, and 
with having sold and disposed of the same in a fraudulent manner, 
without the knowledge, consent, or approbation of any person or 
persons having a right or being legally authorized to sanction, con- 
sent to,or approve of the same, each and all is and are wholiy un- 
true and without foundation. On the contrary, he alleges that the 
said Chew and Relf did act in all things in the first place under and 
by virtue of the authority of the court of probates aforesaid, In man- 
ner and form as aforesaid, and subsequently they were jointly and 
severally invested with full power, in manner and form as aforesaid, 
by the said Mary Clark, who was the only person who could act or 
had any Interest mM the premises, except the creditors of the said Dan- 
ie] Clark; and all that the said Richard Relf and Beverly Chew did 
In the premises, whether they acted in their said capacity of exec- 
utors of the estate of the said Daniel Clark, the same was reported 
to her, who gave her consent thereto and sanctioned and approved. 
the same; and she alone, during her lifetime, and the creditors of 
said estate, were the only persols who had, and her representatives, 
lewatees, and heirs, are now the only persons who have, any legal 
right whatever, while the probate of the aforesaid will of Daniel 
Clark made in 1811 remains uncanecelled and unrevoked, to call 
upon the said Beverly Chew and Richard Relf, or upon either of 
them, for any account of their administration or Inanagement of 
the said estate of the suid deceased Daniel Clark : and with the cred- 
tors, or the major part of them, the said Beverly Chew and Richard 
elf, executors of Daniel Clark, have accounted to the acquittance 
of their respective claims, and with the said Mary Clark they did 
continue an account from the time they entered upon their admin- 
tration and agency aforesaid up to the time of the death of the said 
Mrs. Mary Clark, which happened in the month of ; in the 
vear of our Lord 1823. 
And for furthe r answer to the aforesaid parts of the bill of 
S155 said complainants, he betore lastly referred to and recited in 
substance, this defendant says that the aforesaid Mary Clark, 
being seized in full and sole ownership of the whole effect, real estate, 
and personal property of the said Daniel Clark, her son, by virtue of 
the aforesaid will and testament and the probate thereof, after lis 
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deceas-, after the payment of the debts of said Daniel Clark, aecord- 
ing tothe direction in lis aforesaid will, she did continue the owner 
of the Sabie, Or so much as she had not disposed of, ani being so the 
owner of the same she did make her last will and testament, dated 
on the twenty-second day of November, 1517, a copy of which i: 
hereunto annexed as an exhibit, marked A, and which this defend- 
unt prays leave to file as part of this his answer to the original and 
amended bill; that the said Mary Clark departed this life at Phila- 
delphia, Pennsvivania, on or about the —— day of ———, one 
thousand eight hundred and twenty-three, and that her aforesaid 
will was subsequently, to wit, on or about the 25d day of June, 1825, 
duly proved and probated in the register’s court, in the city of Phila- 
delplia, where she died, which said court was the proper court hay- 
Ing cognizance and jurisdiction in such matters, and that the pro- 
bate of said will remains yet unrevoked; that by the said will of 
the said Mary Clark aforesaid John Reed, Esq’r, and Witham E. 
llullings, M. 1). of the city ot Philadelphia, were appointed the 
executors thereof, which said will, having been duly probated after 
her death as aforesaid, the said Joseph Reed, Esq., did accept, and 
took pron himself the trust of the of the executor of the atoresnid 
will of the said Mary Clark under and by authority of the aforesaid 
court, to wit, the register court, or register of wills court, in and for 
the county and city of Philadelphia, Pennsylvania, and the laws of 
the State of Pennsylvania, and that the said William E. Hullings 
did not accept the exeeutorship of her last will; that afterwards, to 
wit, on or about the day , IS2-, the aforesaid executor, 
John Reed, made ana executed his power ot attorney in) favor of 
Beverly Chew and Richard Relf, granting and extending to them 
the same and more ample powers and authority than had been 
granted to the said Richard Relf and Beverly Chew by the before- 
recited power of attorney by the said exeeutor of the said Mary 
Clark in her lifetime, which said power of attorney by the said ex- 
ecutor of the said Mary Clark was received and accepted by the said 
Beverly Chew and Richard Relf, and was made a publie record by 

their having, as they did, deposit- it in the office of John Lynd, 
$156 then a notary public in the parish and City of New Orleans, 

by whom it was duly and legally registered in his then official 
current register, anid thereby the same becam- il publhie re cord, ic- 
cording to the laws and customs of the State of Loutsiana, where it 
Was ever since and now remains a public act, subject to pubhe in- 
spection nic il notice to the world : that the suid Joseph heed, CACC: 
utor of the said Mary Clark, did, also, at or about the same time, 
forward to the said Richard Relf and Beverly Chew a duly authen- 
ticated copy of the will and testament of the said Mary Clark, with 
proofs that the same had been duly ordered and admitted to probate 
In the register’s court mn the CILY of Philadelphia, Pennsylvania, 
Which was received by Beverly Chew and Richard Relf, who did 
afterwards, to wit, on the day of ————-,, 182-, caused the same 
to be duly deposited and regist red in the office of the aforesaid no- 
tary public, John Lynd, wlio did accordingly, Ol) the dav uni year 
last aforesaid, deposit ana register the seid authenticate cl COPY of the 
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said will of the aforesaid Myra Clark in his then current register, 
and thereby the same became a public act, know- to the world, where 
it las been ever s1nee ane now remains of public record, so that all 
and CY ¢ ry person and PCrsorns had notice of the authority of the 
said Beverly Chew and Richard Relf todo and perform any and all 
acts and doings on their part and behalf of, concerning, and touch- 
ing the possession, management, control, sale, rent, and disposition 


of the property, real and personal, of the said suecession or estate of 


the late Dante! Clark ana of the said Mary Clark, so far its the Siihhie 
was touched, possessed, managed, controlled, rented, sold, or other- 


Wise disposed of by the <id Richard Relf or Beverly ( ‘hew,. or either 


of them, and ice the said Joseph Reed, executor of the said Mrs. Mary 
Clark, the said Beverly Chew and Richard Relf, and each of them, 
hath hitherto fully accounted, so far as they and each of them: hath 
hitherto administered the said estate of sid Mary Clark, to wit, the 
property whereof she became possessed iis heir, legatee, ana deyvisee 
of her said SOT), Daniel Clark, deceased, and have and are now will- 
Ing to account with them. 

And for further answer to the bill and amended bill of the said 
complainants this defendant, saving and reserving to himself all man- 
ner of exception which may be taken to the many errors, uncertainties, 
and other imperfections in the said billand amended bill of said com- 
plainants, and not waiving his several pleas and’ demurrers here- 
tofore and now filed, but wholly relying thereon, for further an- 

swer unto said complainants’ bill, or so mueh thereof as 
S137 this defendant is advised and believes is necessary for him to 

answer unto, and as a matter of defence to the claim of said 
complainants as to the same is in their said bill and amended bill 
set forth, to the property in said bill and amended bill deseribed, 
and to the claim and demand of said claimants to the same and 
any prerr'l thereof, anid LO the relief which sitic complainants in 
their bill anid amended bill seek Lo obtain, this defendant auuswers 
and says that during the lifetime of the said Daniel Clark, to wit, 
previous LO the VOours LSOL, he, the sid Daniel Clark, had been Cll- 


eaged nn business ania connected therem with Daniel W. Coxe, of 


Phailadelpliia, and had been carrying on business together under the 
name of Danicl Clark, and the said parties had accumulated a large 
property mn the name of Daniel Clark; that in the vear ISO] the 
house or copartnership then existing between Beverly Chew and 
Richard Relf succeeded to the business thereto carried on and trans- 
acted between said Daniel W. Cox and said Daniel Clark ; that on 
the 1th day of June, 1S15, the said Daniel Clark and Beverly Chew 
and Richard Relf entered into a copartuership, evidence- by arti- 
cles In writing, and which was signed by each of the parties thereto, 
by which if Wills provided, Sel forth, anid agreed, after reciting the 
fact touat the said Daniel Clark had been engaged in business in 
partnership with Daniel W. Coxe. of Philadelphia, previous Lo the 
vear ISO], the sald house of Beverly Chew ana Richard Relf sue- 
ceeded to thisni previously existing between <rid Daniel W. Coxe anid 
Daniel Clark, in the name of said Daniel Clark, and that on the 
Lith day of July, IS11, a supplemental agreement had been made 


t 


—- 
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for the liquidation of said concern, fixing the profits that Beverly 
Chew and Richard Relf had to receive: and that at the same time 
a distinct agreement was made between Daniel W. Coxe and Daniel 
Clark for their respective interests In the general concern. and then 
reciting that the sad several agreeny nts it had been found (owing 
Lo circumstances therein recited) Impossible to carry into effect, and 
at that time, to wit,on the 19th day of June, 1S15, the parties to said 
agreement, to wit, Daniel Clark ania Beverly Chew sunid Richard 
Relf, could hot contemplate chi Cal ly settlement of the atlhiirs of siicl 
Daniel W. Coxe and Daniel Clark and that of Beverly Chew and 
Richard Relf, but that they, the said Daniel Clark and Beverly Chew 
and Richard Relf, being usually desirous of establishing the prin- 

ciples of a general settlement, when it may be found practi- 
S158 cable, did then and there agree, among other things, that the 

ssid Beverly Chew ancl Richard Relf were, from thiat day 
forth, concerned jointly and coequally with Daniel Clark in all the 
property, debts, &e., held either in their names (Beverly Chew and 
Richard Relf’s) or in that of Daniel Clark or Daniel W. Coxe, in 
this country, arising from the concern of Daniel Clark or Chew and 
Relf, a schedule of which said Dantel Clark bound himself to fur- 
nish, which was to include everything and all species of property and 
real estate held and standing in the name of said Dantel Clark, with 
the exception of house occupied by said Daniel Clark on the Bayou 
road and all the estate inherited by said Daniel Clark from Thomas 
Wilkins, which was, by sald agrecment of ISLS. acknowledged lO be 
the private property of said Daniel Clark; and it was furthermore, 
by said agreement, provided that after the pavineit of the debts of 
the concern, including those of Daniel Clark, (of which it is said 
schedule was annexed, but which in fact was not, as said Clark was 
LO furnish the sume, but could not then do so, and died before he 
could do so,) and that there was to be a tinal settlement nid puv- 
ment of the balance due by said Clark to the said Daniel W. 
Coxe, which payrnrent if Wis agreed should be made Out of the 


_ 


general funds arising from the property which really and = in 
truth belonged to said Daniel Clark ana Richard Relf and Beverly 
Chew, although the titles thereto were in the name of the said Dan- 
il Clark, and that then the remaining property, cither in lands, 
debts. or other efieect-. were to he equally divided between the said 
parties, each one-third. So that this defendant, for answer to sii 
bill and amended bill of said complainants, and for defence thereto, 
and making, in compliance with the requisitions of complain- 
ants in their said bill, a discovery unto them, and true and 
direct and perfect answer, says that the said Richard Relf and 
Beverly Chew, in truth and fact the joint owners with said Daniel 
Clark, each for one-third part of all and singular the lands and 
other property which stood in tue mnlividual name of said Daniel 
Clark it the time of the death ot sec Daniel C‘lark, with the CAC }- 
tion of the dwelling-house then oceupled by the salad Clark on the 
Bayou road and such property as the said Danial Clark inherited 
from Mr. Thomas Wilkins: ana the whole of the property in the 
bill described (with the aforesaid exception), so far as the same In 
4156 
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point of fact was in the name of said Clark at the time of his death, 
in August, 1513, was in truth and fact the property of the 
$139 said Daniel Clark and Richard Relfand Beverly Chew, each 
In the proportion of one-third part, including all species and 
effects and property of whatever kind the same might be, either 
real estate, slaves, or personal property, debts, dues, and demands. 

And this def ndant answers and SaVs threat the POSSESSION, control, 
management, and sales by Richard Relf and Beverly Chew of any 
and all part sand portions of the lands, lots, slaves, and all personal 
property of which the- ever did take possession as charged in the 
bill and amended bill of the said complatnants was not taken either 
secretly, wrongfully, illegally, or fraudulently, as the said eomplain- 
ants in their bill and amended bill do charge, but that on the eon- 
trary everything w-ich the said B verly Chew and Richard Relf, or 
either of them, ever did in or about the premises was done openly, 
notoriously, rightfully, justly, legally, under the authority of com- 
petent judicial tribunals, by) Virtue of leval authority viven ana 
granted by the heir, legatee, and devisee of Dantel Clark, and by 
the representatives of her estate after her decease, for all such = por- 
tions as really and in truth belonged to Daniel Clark at his death, 
and, lastly, by virtue of their being in truth and fact the real 
owners of each one-third part of the same, being two-thirds of the 
property standing in the name of Daniel at his «leath, except as 
aforesaid, 

And, for further answer to the bill and amended bill of said com- 
plainants, this defendant says that previous to, and at the time of, 
the death of Daniel Clark, Beverly Chew and Richard Relf were 
each associated in business with the said Daniel Clark as copartners; 


that they were extensively cngaged in business: that the most of 


the property belonging te the concern stood, for convemience sake, 
in the individual name of Daniel Clark: that the individual debts 
against the said Daniel Clark at the time of his death and for a long 
time before were enormous; that the said Richard Relf and Beverly 
Chew were liable and hound lor the mavinent of the debts of ssid 
Daniel Clark under their agreement; that the affairs of said Clark, 
Chew, & elf, for some time betore sed Clark's death, were very 
much embarrassed, owing to the difficulties of the times, and the 
very large quantity of land owned by them in the name of Daniel 
Clark, which was mostly unproductive ; that said Beverly Chew and 
Richard Relf found that they could not proceed and meet promptly 

therm Chneagemelnhts nid those of the sil Daniel (Clark in) 
S140 read MmonevV as the sume beeame due: that they strugeled 

faithfully nid honestly to clo so, until finding that the best 
Interests of said Clark’s estate and that of their own required threat 
they should make an exposition of their affieirs, and those of the 
estate of Lerma | (‘lark should be made to their respective creditors : 
and that ther Upon, on the third day of March, 1814, they presented 


their petition to the first midicial district court of the State of 


Louisiana, stating the facts with a schedule annexed, showing the 
state of thepr utlairs and those of the said Daniel Clark ; ane there- 
upon the judge of said court, in pursuance of law, ordered a meet- 
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ing of the erecditors of salcl Danie! Clark’s estate and those of Beverly 
Chew and Richard Relf, who therein acted for themselves and as 
executors of the last will sania testament of the <tc daniel ( ‘lark, 
and therein, 11) thei petition, praved lor a respite, as well on then 
own debts as those in the name of said Daniel Clark, for the term 
of one, two, and three vears; that a meeting of the members of said 
creditors, required by law, did take place on the sixth day of A pril, 
IS14, before John Lynd, notary public in the City of New Orleans ; 
that the seid creditors, after an examination into the altars autfore- 
suld, and the management thereof by said Chew & Relf, did grant 
i respite of one, two, and three years for the pavin | of the debts of 
the estate of said Daniel Clark and those of said Chew & Relf, which 
deliberations were homologated Ly the judge of the said district 
court on the 25th day of April, ISI4: that the debts against the 
sald Daniel Clark and Chew & Relf, the most of which were in the 
name of said Daniel Clark, and had been contracted by him, as 
shown by the said schedule ana proces dines, aforesaid. amounted Lo 
two hundred and twel-e thousand dollars, or thereabout ($212,000) ; 
threat Beverly Chew and Richard Relf did ther pon procecd 
to the liquidation and prerVrnn nt of the said debts and Piahy other- 
which were afterwards presented aorninst the said estate of said 
Damiel Clark; and for that purpose it became and was neces- 
“ary ana proper thiaat Beverly Chew ana Richard elf should 
sell and dispose of a large portion of their property and that of the 
estate of | daniel ‘lark, then vested in) ancl belonging Lo the tor ssid 
Mary Clark, In manner and form as before stated: and the said Dev- 
erly Chew and Richard Relfdid make many sales of property standing 
Inthenameof Daniel Clark: and thisdefendant isadvised and believes 

that as the property stood in the name of Dantel Clark, and as 
S141 thesaid Chew & Relf,and each of them, had been put mto posses- 

s1on thereof by the court of probate s aforesaid and were the exe- 
cutors of the will of said | anny | ‘lark, \N hich GuVve them power to settle 
everything in) relation to iis CSTILLO, and to pray all his «clebts : tliat 
Inasmuch as the said Daniel Clark had by his said will, which had 
been duly probated by the court of probates of the peut ish) cunie ( ity 
of New Orleans, having exclusive jurisdiction thereof, appointed, 
constituted, and name- his mother, Marv Clark, as his sole herr and 
legatee, who lieacl, subsequent to the death of said) Daniel Clark, ac- 
cepted the estate of said Daniel Clark without benefit of inventory, 
anid hac eIVvVen anid evranted unto said Beverly Chew and Richare 
elf full and specific authority, as before in this answer set forth, 
ania thraat as aiter t he death Ol} the std Mary Clark the probate nied 
subsequent registration of her will, nid the appotmtment Ol si Le ‘* 
erly (‘how anal Richard Relt iis this merents ol the srid estate ol <iitel 
Mary Clark, with fall and specific powers to sell, transfer, convey, 
ac., @C. it Was hot Necessary that the sales should bee raneneds tut nblie 
auction, or in any other Way OF Thhatinies than such ils, inn tha Ir opine 
On, would best promote and SCCIUTE the liter st of thre <ste ( rite’, 
first, of Daniel Clark; secondly, that of Mrs. Mary Clark herself; 
eunidd, subsequentls , that of the estate ol Mrs. Mary Clark, together 
with that of the interest of Beverly Chew and Richard Relf as, in 
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fact, real owners of two-thirds thereof; that 1t was not necessary, In 
the acts of conveyances ot ny of said properly so sold by them, to 
mention the jy rsonal interest which thev hack in the Property ils, by 
law. thie 1] making il COnVEVAhee Ol the fee simpli . Without rescrve, 
of such property such as they did sell, the personal interest which 
they and each of them had, by act, under private signature between 
themselves and Daniel Clark, did inure to the use, benefit, and ad- 
vantage, and vest in the purchaser as fully and effectually as if the 
actual miterest of the Chew & Relf had been set forth and in apr anil 
proper terms formally conveyed. 

And this defendant, for further answer to the bill and amended 
lil] of said complamants, and to that and all parts Ol thy sid Lyall 
and amended bill, which charges that a will of Daniel Clark’s, made 
In ISIS (as llewed In sad lil] anid amended bill of the sata COll- 
plainants), in) favor of thi complainant, Myra, Cume into the POSses- 
sion of Richard Relf or others, or that the same was fraudulently 
concealed, suppressed, or destroved, or that he or they caused it to 
be conceal cl, suppressed, or destroved, nicl thie he, Richard Relf, did 
substitute in its stead the suid wili of 1S] 4 ania all such anil other 
like charges, whether made directly or insinuated by implication, 
that all and each of such charges ‘are wholly, entirely, and singly 

unfounded and untrue. 
S142 And this defendant, for further answer unto the bill and 

amended bill of said complainants, Says that the charges in 
said bill, which set forth that the said Richard Relf and Beverly 
Chew did fraudulently cause the will of Daniel Clark made in 1811 
to be admitted to probate in the probate court in anc for the parish 
and City of New Orleans, and that they, the said defendants, Bev- 
erly Chew and Richard Relf, fraudulently procured themselves to 
be sworn and authorized by the court of probates in and for the parish 
and City of New Orleans to act as testamentary executors of the will 
made in S11 by said Daniel Clark; that the same and all parts 
thereof are wholly denied by this defendant, except in this, that he 
admits that the will and testament made by Daniel Clark in 181] 
was, after the death of said Daniel Clark, duly aclmitted Lo probate, 
and its execution was ordered by the said court of proba‘es In and 
for.the parish and City of New Orleans; and that the said court of 
probates did also Prant ubto beverly Chew and Richard Relf, and 
to each of them, letters Lestamentary of the will of said Daniel Clark 
made in ISI1, and that they and each of them were duly sworn as 
such; and this defendant wholly denies that.in such proceedings 
there were any wrong or fraud whatever, but, on the contrary, he 
answers that the same was all true and just, and as to the probate 
of said will this defendant Says and believes that the said Beverly 
Chew had no personal knowledge as to what took, place at about [the] 
time of the death of said Daniel Clark, or the proceedings in refer- 
ence to the probate of said will of the deceased, Daniel Clark, as the 
said Chew was not in the country at the time; he heard of said Clark 
while absent; that said Chew returned to Louisiana after the will of 
sald Clark had been ordered to be probated as aforesaid. This de- 
fendant further believes that said Chew knew nothing thereof, ex- 
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cept what he was informed and what the records of said) court 
showed; and this defendant believes that evervthing in reference to 
sald will made in ISTL by Dantel Clark was fair and just: that it 
was the last will and testament of said Daniel Clark. and that it has 
heen duly admitted to probate without any unfair means whatever. 
It is true the said Chew did then, to wit, in the month of January, 
IS14, cause himself to be sworn as one ef the executors named In 
the scicl least will und testament of said Daniel Clark, and that in all 
this there was neither fraud nor unfairness, but that the same was 
done in conformity to law and the duty of said Beverly Chew. 

And for further answer to the said bill and amended bill of sit 
complainants, this defendant, by prot station LUTLO SO much of siticl 

bill of said complainants is charges and set forth that the 
$145 said Daniel Clark was lawfully married to Zuline nee Carriere, 

the mother of the complainant, Mira Gaines, are cach and all 
of said allegation- wholly denied by this defendant. 

And further answering unto said bill and amended bill, this de- 
fendant says that said Danicl Clark never did intermarry with said 
ZAuline nce | ‘arriere, nor uf he had been ~t) disposed could he have 
done St), because this defendant says thacat previous LO the birth of the 
complainant, Myra, to wit, in the month of December, in the year 
seventeen hundred and ninety-four, the said Zuline wee Carriere in- 
termarried with one Jerome De Grange, who was still living and re- 
siding in this City of New Orleans, where also resided the said Zuline, 
wite of said Jerome | Ver Grrangve, af the time of the birth of the com- 
plainant, Myra; that afterwards, to wit,on or about November, 1805, 
the said Zuline Carriere, wife of said Jerome De Grange, presented 
her petition to a court of compelent lurisdiction, In the ‘ty of New 
Orleans, setting forth and representing herself as the wife of the said 
Jerome De Grange, and praying for an allowance of alimony against 
sald Jerome De Grange; that afterwards, to wit, on or about the 24th 
of June, 1836, the aforesaid Zuline nee Carriere, wife of said Jerome 
De Grange, did present another petition to competent jadielal tribu- 
nial, in the ¢ ‘hy of New Orleans, therein repre senting herself as the 
wife of, and having intermarricd with, the said Jerome De Grange, 
ana praving for damages aHeulhst thas slic Jerome L) (irange, and 
Which were subsequently decreed, to wit, subsequent to the birth of 
sald complainant, Myra. 

And for further answer this defendant savs that in the city of 
Philadelphia, Pennsylvania, on or about the second day of August, 
A. | ). LSOS, the suid \[rs. De ( rT Lrpere , pretending ice live obtained tf 
divorce from her said husband, Jerome De Grange, and having so 
sumed her maiden name, did enter into a contract of matrimony, 
anid Intermarry with Mr. James Gardette, w hich said last marriage 
of the lady, whom the complainant, Myra, stvles It) Ie rsaid biil as 
her mother, was celebrated on the day and year last aforesaid by the 
Right Reverend Michael Egan, pastor of St. Josepl’s church in 
Philadelphia, and that she continued to live with said James Gar- 
dette, as his lawful and wedded wife, from thenceforth until/ the 
death of the said James Gardette, and that the said Dantel Clark did 
not die for five years after the said last marriage of the said Zuline 
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nee Carriere with James Gardette; that said Daniel Clark never 
claimed, or In any manner acknowledged, the said lady as his wife, 
and that she never claimed to have been his wife, or took, or assumed, 
or Was even known hy the name of said Clark. 
And for further answer, by protestation, &e., this defendant, 
Sl44 not waving the benetit of his several demurrers and pleas, &c., 
&e., says, In answer to so much of said bill and amended bill 
of said comp Jaimants as set forth that the said complainants have a 
right to ask and demand relief in the premises from this honorable 
court, and to a discovery and account from this defendant, for and 
because the several allegations in the said bill and amended bill of 
complainants, in the several parts wherein it is alleged that the said 
complainants, Myra, ts the forced heir and unive sal devisee of the 
said Daniel Clark, and in answer to all and singular the allegations 
iisaid bill and amended bill of complainant, which set forth a nght 
In the complainants to recover, as the — child, as the forced 
heiress, or as the instituted heiress by the pretended will of said 
Daniel Clark, made in 1813, by which it is alleged in said bill and 
amended bill of conplainants that the said Danie! Clark devised 
and bequeathed to the complainant, Myra, the property of lim, the 
said Daniel (lark, anid by the said pretended will of S15, consti- 
tuted the said complainant, Myra, his universal heir and legatee, 
and contaming adeclaration of acknowledgment of the legitimacy 
of the complainant, Myra, this defendant Says that, not addimitting the 
said allegations, or any part thereof, but wholly denving the same, 
vet if said allgations were true, the complainants would not be en- 
titled to the rehef asked for by their said bill, because this defend- 
ant, for ly Is defence lo the bill : by Wal) of adhiswer, states threat accord. 
ing tothe aforesaid statements in this his answer, it does appear, 
and this defendant is prepared so to _— his said showing, that 
the lady whom the complainants, in their bill and amended. bill, set 
forth as the mother of the complainants, Myra, Was for many years, 
previous to the birth of said complainants, Myra, at the time thereof, 
and for some years thereafter, the wife of Jerome De Grange; that 
she was know- and publicly acknowledged as such, and that if said 
Daniel Clark had connexion with the lady, whereby the said Myra 
was begotten, and if said Daniel Clark was in fact the father of said 
complainant, Myra, which this defendant neither charges ner admits, 
then the complainant, Myra, lieis In po ed Upon this defendant the 
disagreeable hecessitV, as a part of this lis answer and defence to 
tha claim of the said complainants, to answer and aver, as they how 
do, that according to the facts before stated she, the complainant, 
Mvra, is what the law denominates an adulterous bastard: and that 
the laws of the State of Louisiana in force at the time of the birth of 
the said complainants, by their said bill and amended bill, allege that 
Daniel Clark made the = supposed will in 1815, at the time of the 
death of said Clark, and \ are in full foree; that by the laws of the 
State of Louisiana, pr raerivbee one r since enforced, the said Daniel 
S145 etd uld be ive made no such willas thesupposed one set forth 
in the bill of the said comiplamants as having been made by 
him, the said Daniel Clark, in 1813, as the — would have been null 
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ana vold and absolutely repudiat (| by thas laws of thi nue piss 7 
for the } reservation of the evood morals, safety, and pPresery ation of 


SOCICLY, and thaiat under sueh circumstance = wWhiel this defendant is 
: . . ' , ' 5 ] nie ne a 

rei ly LO jl ove, VW hen ana \\ here itils honol ible COUPE Trber\ | rect, 

the said complainants, Mera. could not have received any species of 


property, eilt, or bequest, from the said Dantel Clark. either bv in- 


heritance, devise, legacy, or otherwise; and all which matters and 
things this defendant answer in defence to the said claims of the 


sald complainants as set forth in their said bill, 

And for further answer to the said bill and amended bill of the 
sil complainants I his defendant, yy protestation, heal confessing 
or acknowledging the charges in the said bill and amended bill con- 
tel ned, lhoor Will ving the benefit tl ihe ect Val ntave of I) Is several demu l'- 
rers and pleas, but insisting upon the same, says: That as to such 
parts of the said bill and amended Dill of said complainants, as 
alleges that the complainants, Myra, is the legitimate child of the 
late Daniel Clark, the same are holly untrue He tllewes that 
sald Daniel Clark was never married: that the mother of said com- 
plainmant, Myra, whoever she Pay be, hever took thi name of sald 
Daniel Clark ; was never recognized as such,or In any way acknowl- 
edge- by said Daniel Clark; that she never was introduced into the 
Siilne cirele of society by or with he said | daniel ( lark : threat the 
said Daniel Clark was paying his addresses to others long after the 
birth of the complainant, Myra, with the view, hope, and intention 
of forming and consummating a matrimonial alliance, which would 
have atlixed Infamy to his characte l ane Petrie, if the allegations of 
the complainants in their said bill and amended bill were true, but 
Which this defendant again, as he has before answer-, avers Is not 
true, and which, as a matter of justice to the name of the deceased 
Daniel Clark, this defendant repels, and will show to be untrue on 
the trial of this cause, or when and where this honorable court may 
direct. 

This defendant further answers and says that the said complain- 
ant, Myra, never was spoken of in the lifetime of said Daniel Claix, 
nor thereatter, until il few Cars least preist, its the legitimate ehiaite of 
snid Daniel Clark: nor is it true, as it is intimated in the said bill 
and amended bill of said complainants, that means were taken to 
keep the said complainant, Myra, ignorant of her real birth and 
parentage, so far as this defendant knows anything on the subject ; 

so far from such bemg the truth this defendant iuswers anil 
S146 says that it is true, as stated in the bill of complainants, that 

she, the sic Myra, 11) Infaney, Wiis taken into the family of 
Col. Samuel B. Davis, by whom she was raised, and who, of course, 
knew verv well that she was not the legitimate child of the said 
Daniel Clark, and he, the said Samuel Bb. Davis, did institute a sult 
in the first judicial district court of the State of Louisiana, on the 
24th of June, 1817, against Beverly Chew and Richard Relf, in their 
representative capacity of executors of the deeeased Daniel Clark, in 
which he, the said Samuel b. Davis, appeared, by authority of said 
court, as curator ad Lite hil of seid complainant, My ra, anid threat 1) the 
petition in said suit it is set forth that she, the said My ra, therein 
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called Myra Clark, was a natural, to wit, an illegitimate, child of 
the le ceased | daniel ( lark, thie PUP pose of which sult Was to obtain: 
il decre ron sid court recoe nizing the ~atd complaimant, Myra, 
then an infant, under the age of majority, as a natural child, to wit, 
an illegitimate child, of said Daniel Clark, and to have alimony 
allowed for her support and education as such ordered to be paid 
out of the estate of the ssc Daniel (‘lark threat the sid Richard 
Relf and Deve rly hew, in) thre iv" sald capacity of executors of Daniel 
Clark, caused an answer to be filed, and on the Ith of lebruary, 
ISIS, the said suit was voluntarily abandoned. 

That afterwards, to wit, in the will of Mrs. Mary Clark, before re- 
cited anid 1 ferred LO, the sed complainant, Myra, Is spoken of as cl 
“natural child,” meaning an illegitimate child, of said Daniel Clark ; 
so that this defendant “ays that those who were most intimately 
acquainted with the circumstances of the birth of said complainant, 
Myra, never fora moment pretended that she was the legitimate 
child of said Daniel Clark, but the most favorable position 1) which 
I hey aT <2 rt d LO place it rwas a hatu ral eh) ill, tO wit, cll) leet imate 
child, of the said Daniel Clark: but this defendant does not admit 
threat this sad complainant, MI ra, Is the natural child of the sid 
deceased Daniel Clark, but he, on the contrary, expressly answers 
that she is not, nor was she ever acknowled as such by the said 
Daniel Clark by any of the modes recognized by law in such cases 


provided. 

And for further answer this defendant, by protestation, &c., says that 
the complainants, Myra, then Mrs. Whitney, instituted proceedings in 
the court of probates, in and for the parish and city of New Orleans, 
on or about the 16th of June, 1834, the object and scope of which was 
the Sahie, 1 substance, as the said complainants how seck by their 

sald bill and amended bill, and to which this defendant 
S1I7 begs leave to refer as part of this his answer; that after a 

delay of more than LWoO Vi tirs to vlve the sid complainant, 
Myra, a full and adequate time Lo Procure the lt stimony for the 
purpose of substantiating the illegations in) the petition sel forth, 
the said complainant, Muvra, and her then hushed, William \. 
Whitney, would not proceed with their said suit, but voluntarily 
suffered a hon-suit to be entered therem that on or about the 27th 
of February, 1854, the complainant, Myra, and her then lhusband, 
William W. Whitney instituted a suit avast Richard Relf and 
Deve rly (‘hew in the district court of the United States in and for 
the eastern district of Louisiana, in which is, among other things, 
set forth that the snd Richard Relf and Beverly Chew were the ex- 
ecutors of Daniel ¢ lark, and ain that capacity took POSSCSs1ON of the 
prtprcrs and effects of the said Clark. And in said last-mentioned 
sult it is further stated, as the basis of the claim of the said com- 
plainant, Myra, then Myra Whitney, that a fund had been placed 
in the hanes of Sumuel B. Davis by Danie (lark, In trust and con- 
fidence, for the use and benefit of said complainant, Myra; that the 
sald Beverly Chew and Richard Relf had falsely and = fraudulently 
eolleeted seul mhmiouhtl so allewed ‘cf have been deposited by said 
Daniel Clark, in trust, for the use and benefit of said complainant, 


THE CITY OF NEW ORLEANS Vs. MYRA CLARK GAINES. UOS] 


Myra, and that the said Relf and Chew had applied the same to 
their own use ane benefit : threat they, the seuid Richard Relt eunia 
Beverly Chew, answered to the said demand and the allegation of 
the petition of satcl complainant, My ra, and her then husband, 
Wilham W. Whitney, and after due proceedings therein had there 
was a verdict of a jury and a judgnient rendered in favor — the de- 
fendant-, Beverly Chew and Richard Relf; that another suit was 
tried in the district court of the United States In and for the eastern 
district of Louisiana, in which the said Richard Relf was therein 
plamtiff and William W. Whitney, then husband of the complain- 
ant, Myra, was defendant; which suit was instituted for a libel pub- 
lished by said Whitney, in saying that the said Richard Relf had 
destroyed or suppressed the said pretended will of said) Daniel 
Clark made in 1815; that the truth of said allegation was put in 
issue by said Whitney, and there was a verdict and for the said 
Richard Relf, by which it was determined that the allegation in re- 
card to the destruction of the the will of Daniel Clark, allewed to 
have been made in 1815, were wholly untrue: that (oso much of the 
said bill of sald complainants as charges that the sale of the 

S148 property therein mentioned and described was sold by the 
said Beverly Chew and Richard Relf at prices below the real 

value thereof, this defendant, by protestation, &e¢., answers and says 
that each and every piece and parcel of property, whether of real 
estate or personal property, of Daniel Clark’s estate, which was sold 
by the said Richard Relf and Beverly Chew, was so sold for their full 
value thereof respectively, at the time of any such sale, and the 
proceeds thereof, so fur as the same came into the hands of the said 
Richard Relf and Beverly Chew, or either of them, and so far as in 
truth the same belonged to the estate of Daniel Clark, the said pro- 
ceeds of any and all such sales were faithfully and honestly appro- 
priated to the liquidation nd puVvinene of the debts of the said 
Daniel Clark and those of his estate, and in executing the purposes 
of the will and testament of thesaid Dantel Clark ; that at the time 
of the death of the said Daniel Clark his affairs were much embar- 
rassed, and he owed large sums of money; among others, he was 
very largely indebted to Daniel W. Coxe, of Philadelphia, under a 
contract and settlement made on the 12th day of July, 1511, and 
which, after the death of said Daniel Clark, was adjusted and settled 
by Beverly Chew and Richard Relf, to wit, on or about the 27th day 
of February, 1819, at which time the estate of the said Daniel Clark 
Was indebted unto the sald Dani | W. Coxe the sum of one hundred 
anid SeVventy-tWo thousand nine hundred and fifty dollars (S1 72.550). 
And this defendant, by protestation, &c¢., not waiving, &e., further 
uhbswers to the bill of said complainants, ciniel SuVs that on the fppli- 
cation of the said complainant, Myra, and her then husband, Wil- 
liam W. Whitney, in suit instituted by them against the said Bey- 
erly Chew and Richard Relf in the court of probates in and for the 
parish and city of New Orleans, and before herein referred to, in 
the month of May, S36, the sald court, on the oath of Whitney 
therein filed, and on a rule thereapon and in said suit taken by said 
complainant, Myra, and her then seid husband, William W. W hit- 
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Ney, On the sid Beverly (‘hew and Richard Relf, the sila court did 
direct and order the papers belonging to or referring to the estate 
of said Daniel Clark, then in Posse ssion of said Beverly Chew and 
Richard it If. to he brought 1 ana deposited in) the sic COUT, and 
which was accordingly done. 

And this defendant, by protestation, &e¢., not waiving his several 
demurrers, for further answer and defence to the said bill of said com- 
plainants, answers and says that in the court of probates in and for 

the parish and City of New Orleans, on the —— day of ——, 
S149 an application was made for and on behalf of persons therein 

stvling themself- the heirs of the aforesatd Mary Clark, uid 
as her heirs, lecatees, and devisees, ania iis such to be entitled to an 
account from the said Beverly Chew and Richard Relf, of their ad- 
ministration of the estate of sid Daniel Clark, and to POSSESSION of 
the remainder thereof, and after hearing the said application, and of 
the appointment of an attorney to represent the absent heirs, the said 
courtof probates of the parish and erty of New Orleans did order, direct, 
anid deeree that an account should be rendered into said court by 
Beverly Chew and, Richard Relf, showing their administration of 
the estate of said Daniel Clark as his executors; and thereupon and 
afterwards, to wit, on the 23d day of August, 1555, the said Beverly 
Chew and Richard Relf did. in obedience to the said decree of the 
said court of probates of the parish and city of "New Orleans, file 
their account in said court, together with all necessary and proper 
vouchers to sustain and explain the same, showing fully anid parti- 
cularly everything which lad ever came into their possession as the 
executors of the said Daniel Clark, and all property of every kind, 
real and personal, which belonged to said Clark, orin which he had an 
Interest atthe time of his, said Daniel Clark’s, death, and which in any 
mannercame to the POSSeCSSION of said beverly Chew and Richard Relf, 
or eitherof them; and upon the filing of said account thesaid Beverly 
Chew and Richard Relf did present their petition to said court of 
probates, praying that due and legal publications of the presentations 
of said account might be made, which was doneand ordered by said 
court, calling ana admonishing all Persons Lo show cause, why Within 
a given time in said notice mentioned, the said account should not 
be approved and homologated; all of which was done in strict con- 
formity to the laws of Louisiana; and afterwards, to wit,on the 17th 
day of April, 1S41, the said court of probates, in and for the parish 
and city of Ni W Orleans, did further order and decree the suid iic- 
count to be homologated so far as not then opposed, and all) which 
proceedings, and the several other proceedings therein im said court 
had, this defendant refers to as part of his answer to the bill of said 
complainants, and set / the same uly} In bar to any relief sought by 
said complainants m their said bill, and insist that he cannot be 
called Ubon to | fhe account forthe procecdings ana disposition of the 
etlect- of the sid Daniel Clark, which Culie Into the lawns of sid 

Chew ana Relf, by any deere oot this honorable COUTT, after 
S150) they have been decreed and ordered to do so by a judgment 

of a court of competent jurisdiction, to wit, the court of pro- 
bates of the parish and city of New Orleans, after the said Richard 
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Relf and Beverly Chew have complied with sata judgement, and Will 
be obliged to abide by ana comply with Its finial deerec 1 the prenmil- 
ses: that the said Richard Relf and Beverly Chew, having filed 
by order of said court of probates their vouchers in said court, 
where they remain of record, he lonver subject to the control of sailed 
Richard Relf and Bi verly (‘hew, or either of them, and that they 
cannot be ordered to file another account in this honorable court. 

And lor further answer to the said bill “nd mnended bil] ot thi 
sald complainants this defendant, saving and reserving now and at 
all times to himself all manner of exceptions whieh may be taken 
to the many errors, uncertainties, and imperfections in said bill of 
sald complainants, and not waiving his several demurrers and pleas 
heretofore filed, but Wholly relying thereon by protestation, for 
further answer, he SaVs threat the probates of the will of the deceased, 
Daniel Clark, made on the 20th of May, IS11, as hereinbefore set 
forth and probated by the court of probates in and for the parish 
and city of New Orleans in the month of August, 1SI3, after the 
death of seid Clark, ils also hereinbefore sel forth, ana the several 
proceedings, petitions, oppositions, and orders therein rendered and 
filed, and the filing and homologation of the account of Beverly 
Chew and Richard Relf, executors of Danie! Clark, and which this 
defendant beg- leave to refer to, and hereafter to show to this honer- 
able eourt, under the laws then and now 11) foree 1 Lousiana, of 
the things adjudged, 

And this defendant sets the same up by way of answer and de- 
fence, as res judicata, and especlally us against the complainants, 
because, iis he furthermore awuswers by Way of defence, that the setie 
probate and the judgment of the court of probat = inand for the 
parish ane city of New Orleans, ordering the will of Danicl Clark, 
dated May 20th, 1811, and rendered in the month of August, 1815, 
to he probated, Was hot rendered CL parte, but in) fact on a real COll- 
testation, to which One of the supposed executors to the pretended 
will of said Daniel Clark made in IS15, as set forth in the said bill 
of complainants, was a party, to wit, Dusnan Delacroix ; and that 
therefore the said complainant, Myra, who claims ander the said 
will pretended to have been made ly the said Daniel Clark In ISLS 
was In fact then and there and therein duly represented by the 
said) Dusnan Delacroix, who opposed the registration and probate 

of the will of the said Daniel Clark, made in IS11; but 
S151 his opp sition, after hearing, was overruled, and the probate 

thereof was decreed by the Hlonorable James Pitot, judge ot 
the said court of probates in and for the said parish and city of New 
Orleans, being also the same gentleman whom it is alleged in the 
said bill of said complainants was also named by said Daniel Clark 
in his pretended will made in 1813 as one of the executors thereof; 
and because further the complainants, Myra (iuines, then wile of 
William W. Whitney, voluntarily made themselves parties to the 
mortuary proceedings in the succession of Damel Clark, which were 
concluded is to the complainant, My ra, by the homologation ot the 
account of the executors of lis will. 
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And for further answer this defendant says that he 1s a possessor 
In coo faith under a just title; he is not bound by the laws of Louisi- 
ana to account for the rents and profits of land thus held in his 
POSssSesslon > but, on the contrary, the complainants, if they could evict 
this defendant, are bound by law and in equity to pay over to lim 
all the Improvements Upon the land before obtaining possession, and 
he alleges said improvements to be of the value stated in the annexed 
schedule, which he claims to be decreed to be paid to him in case of 
eviction before he Is (Lispossessed of the said property ; and this de- 
fendant prays that the Iill of complainants may be dismissed with 
costs, and for all other relief the nature of his case lay require, 
as 1D duty bound, NC. 

ISAAC T. PRESTON, 
Solicitor for Deft. 


STATE OF LOUISIANA, Parish of Orleans: 


Theophilus . Minor, the defendant, being duly sworn, doth doth 
deposeth anid SaVs that the facts stated mm the foregoing answer as of 
his own person- acknowledge are true, and he believes those to be 
true which he has arrived trom the information of others. 

Sworn to and subscribed, at the City of New Orleans, on the third 
day of Nov ry, IS b>, before Mie, 

(Siened) TIL. IL. MceCALEB, 
US. Judge. 
THEOP. MINOK. 


Def ts Le. before Lusher, Com’. 26th Petition of Lameye rin Case No. 
yw 4 heiled el hi bruary, LS46. 


The petition of ernest Henry Lemeyer, il eitizen of the State of 
Louisiana, and therein residing, respectfully shows that he is the 
owner and possessor of the following-described real estate, viz: A lot 

of ground at the corner of Toulouse and Burgundy streets, in 
S152 the ¢ ‘ity of New Orleans, being the north corner of said street, 

and measuring 120 feet front on Toulouse street by 120 feet 
deep and front on Burgundy street, French measure, with all of the 
buildings thereon. That he purchased the same on the 50th day of 
September, A. D. 1856, by public authentic act, passed before Theo- 
dore Seghers, then and now notary public in the parish and City of 
New Orleans, and that he derived his said title from Mr. Francois 
Hlippolyte Petttpain, and of which will fully appear by reference to 
‘| duly certified COPY of said act hereto “nnexed as prar't hereof, 
marked Ie. EH. LL... and to which he refers as exhibit for all of the 
facts therein stated in the same manner as if the same were here re- 
peated and set forth. , 

Your petitioner further represents that he has been lately informed, 
and so the fact is, as he finds upon proper inquiry, that the said 
property forms a part of the property claimed by Edmund P. Gaines 
and Myra, his wife, in their suit pending on the chancery side of 
your hon. court, and numbered 122, as being in the possession of 
francois Hippolyte Petitpain. | 
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Your petitioner therefore shows that he hath an interest in the 
defence of said suit so far as the aforesaid property is concerned, and, 
therefore, he prays that your honors would allow this petition to be 
filed, and that he may be ordered to stand as one of the defendants 
to this suit to defend the same alone with the said Petitpain as to 
the property aforesaid. And as to the matters of defence to said 
sult, and as to any answer It may be necessary for your petitioner to 
make Lo the Same, he saith that he hath Ol} this 2] day of lebruary, 
LS46, taken COLNIZANCE and made himself acquainted with the 
inuswer to the bill and amended bill of the complainants filecl hy 
the sid lraneols Hippolyte Petitpain, and he has himself signed the 
same with his own proper hand beneath the signature of said Pitit- 
pain, and now refers to the same and makes it his answer to the said 
bill and amended bill of complnts in the same manner as if the 
same had been fully made in the name of your petitioner. 

Your petitioner prays that there may be a decree herein made 
recognizing him as the owner of said property and rejecting the 
pretensions of said compl nts, with costs, most vexatiously sustained, 
and that such other and further order and deeree may be herein 
made as equity and good conscience may demand and require. 

Iie. H. LAMEY ER. 
G. B. DUNCAN, 
Sol. for Lameyer. 


$155 Def’t’s Ev. before Lusher. Com’r. 27th Answer of F. HI. 
Petitpain in case No. 122. Filed 2d February, 1546, 


NotreE.—For this see ante page 2st). 
Def’v’s Ey. before Lusher, Com’r. 28th Answer of James ILop- 


kins in case No. 122. Filed 4th Feb’y, 1546. 
Notre.—Referred to as being on page 150, vol. 2. 


Def’t’s Ev. before Lusher, Com’r. 29th Replication to Answer of 
John Minturn in case No. 122. Filed Sth January, LS4b. 


And the said complainant, for replication to the answer of the de- 
fendant, John Minturn, herein, COLLICS and SaVS that the allegations 
In their bill contained are true, and that the allegations and = sug- 
gestion In defendant’s answer are untrue, and this, &e., &e. Where- 
fore, Xe., Ke. 

GRYMES, CHINN & PEYTON, 
hor Complainant. 


Def’t’s Ev. before Lusher. Com’r. 30th Amended Answer of the 
New Orleans and Carrollton Railroad Company in Case No. 122. 
liled 9th Feb'y, 1846. 


Note.—Referred to as being 1) paige 120, vol. y 4 


Def’t’s Ey. before Lusher, Com’r. Sist Amended and Supplemental 
Bill in Case No. 122. Filed 28th Nov., 1545. 
NotE.—Referred to as being on page 75, vol. 2. 
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Def’t’s Ev. before Lusher, Com’r. 32d Bill, supplement and revivor, 
in Case No. 122. Filed 20 January, 154°. 

Note.—Referred to as being Ol} pruapre tiy¢ vol. a 

Def’t’s Ev. before Lusher, Com’r. 33d Answer of Charles Deranco 

and Wife in Case No. 122. Filed 10 Feb’y, 154%. 

Nore.—Relerred to and being OM puige L635, vol. , 4 

Def’t’s Ev. before Lusher, Com’r. 34th Answer of Chew & Relf to 
Supplemental and Amended Bill and Stipulation relative thereto. 
Filed in case No. 122 on 5th March, 1849. 
Notre.—Referred to as bemeg the first on page 9], and the second 

on page 95, vol. 2. 


Def’t’s Ey. before Lusher, Com’r. 55th Replication to Answer of 


Chew and Relf. Filed in Case No. 122 on 5th March, 1849. 
Note.—Referred to page 205, vol. 2. 
Def’t’s Ey. before Lusher. Com’r. 36th Answer of Il. M. Devereaux 
in Case No. 122. Filed 5:h Mareh, 1549. 
Nork.—Reterred to as being Oh page 164, vol. 2. 
Def’t’s Ev. before Lusher,Com’r. 37th Replication to answer 
S154 of Devereaux, Case No. 122. Filed 6th. March, 1549. 


NotTE.—RKeferred to as being OM page 204, vol. 2 


Def’t’s Iev. before Lusher. Comr. 3Sth Replication LO Pleas of Relf 


and Chew in Case No. 122. Filed 6th Mareh, 1849. 
Notre.—Referred to as being On page P04, vol. 2. 

Def’t’s Evy. before Lusher, Con’r. 59th Replication to Answer of 
Peimas and Wife ef als. in Case No. 121. Filed 28th Mareh, 1849. 
NotE.—Referred to as being on page 205, vol. 2. 

Def ’t’s key. before Lusher. (C‘om’r LOth Replication to Answer ot 

James Llopkins in Case No. 122. Filed 5th April, LS40). 
Note.—Referred Lo page 2Ob, vol. ? 

Def’t's Ey. before Lusher, Com’r. 41th Answer of the Minor daugh- 
ters of Pelagie Dauphin in Case No. 122. Filed 19th April, 1849. 
NoteE.—Relerred to as being on page 174, vol. 2. 

Det’t’s Ev. before Lusher, Com’r. 42d Replication to Answer of E. 

and IH. Dauphin in Case No. 122. Filed 19th April, 1S49. 
Note.—RKeferred to pruiee 206, vol. 2 

Def’t’s Ev. before Lusher. Com’r. 43d Replication of Answer of the 
New Orleans and Carollton Railroad Company in Case No, 122. 
Miled 20th April, 1849. 

Nore.——Referred to page 207, vol. 2. 

Def't's ky. before Lusher, Com’r. 44th Demurrer of Charles Deranco 

ana \\ fe In Case No. pod Filed ? May. LS49. 


NotéE.—Referred to as being On page 209, vol. 2. 
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Def’t’s Ev. before Lusher, Com’r. 45th Answer of J. J. Jaudot in 
Case No. 122. Filed 17th May, 1549. 
Nore—Referred to as being Ohl puge 174, vol. 2. 
Def’t’s Ev. before Lusher, Com'r bth Replication to Answer of 
Jaudot in Case No. 122. Filed 21 May, 1549. 
Notre.—Referred to page 208, vol. 2. 

Def’t’s Ev. before Lusher, Com’r. 47th Answer of Municipality No. 
One, of the City of New Orleans, in Case No. 122. Filed ifth June, 
1S49). 

NOTE.— Referred to iis being Ol} pauge LS2, vol. , 4 


De f t's ky. hig fore Lusher. Clom’r. LS#}, Stipulation for Amendment of 
Bill in Case No. 122. Filed 26th June, 1849. Amendment. 


Epuunp P. GaInes and Wire vs. Retr. Cuew. Hopkins ef als. 


After the word “ appertaining,” at the end of the sixth line, 
$155 on page 7 in the printed bill in the above-entitled suit, insert 
the following: “That the said Daniel Clark was lawfully 
married with Zuline, née Carriere, at the city of Philadelphia, in the 
State of Pennsylvania, In or about the latter part of May, 1502 or 
the early par of the year 1803, with the observance of the necessary 
requisites of the laws of Pennsylvania for the solemnization of the 
marriage contract, and that your oratrix is the sole offspring or Issue 
of said lawful marriage.” 


G. Bb. Dunean, [sq. 

Dear Str; Please to insert the above in the printed Copy of the 
amended bill served upon you in the above-entitled suit, and in the 
corresponding place in) each of the other coples which you have Wn 
the other cases; and, as you consented, [ will in ingort the same 
amendment in the bill on file. 

Respectfully yours, &e., 
PC. WRIGKIT. 
Def’t’s Ev. before Lusher,Com’r. 49th Answer of Josiah Cole in Case 
No. 122. Filed 27th June, 184. 

Nore.—Referred to as bemg Ol page 200, vol. 2. 

Def’t’s Ev. before Lusher,Com’r. 50th Answer of Benjamin Rodri- 
vuez in Case No. 122. Filed 27th June, 1849. 
Nore.—Referred to as being on page 191, vol. 2. 


De f’t's Kr. before Lusher. Com’r. Ost Petition of A. I Barnes and 
othe i's, praying lo hie made partre S ae... Ge Filed in ( ase No. 122, On 
Slst Dee miber, 1S49). 


To the hon. the judges of the United States circuit court of the 


fifth circuit, in and for the eastern district of the State of Louisi- 
ana, holden at New Orleans, in chancery sitting: 


Your petitioner, Augustus I. Barnes, of full age, and Algernon 8. 
Barnes, Theodore Hloward Barnes, and Henry C. Barnes, infants, by 
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of the said Degrange, of date July 24th, 1801, which has recently 
been brought to the knowledge of Vour petitioners by il printed rec- 
ord of this court, page 910 of the suit hereinafter referred to, it is 
made muanifest bevond doubt threat said Dovranve bevel loft the COUN - 
try so long before the birth of said Caroline that she could not be 
the child of said Degrange. 

Your petitioners further state that heretofore William W. Whit- 
hey ana Myra, his wife, filedt their bill in this court ouinst Richard 
Relf, Beverly Chew, and others, claiming the estate of Daniel Clark 
under a pretended will of 1815, and claiming said Myra to be the 
only child and foreed heir of said Daniel Clark, deceased; that 
pending said suit W. W. Whitney died; that his widow married 
Gen’l Edmund P. Gaines; that said Gaines has departed this life, 
and that the right claimed surviving, the said suit Is now pending 
in this court in the name of Myra C. Gaines against R. Relf, B. Chew, 
and others. 

Your petitioner further represents that Daniel Clark left a will of 
S11, which is on file in said suit, by which he conveyed his estate 
to his mother, Mary Clark, and that said Mary Clark in her lifetime 
made her will, which was duly proven after her death, and a copy 
of which is on file in said suit, by which the said Mary Clark de- 
vised to the said Caroline one-fourth prune of ber estate, and so it 
appears. And your petitioners claim that they are entitled to a part 
of Daniel Clark’s estate as legitimate heir-, and as devisee of Mary 
Clark to one-fourth of what passed to her under Dan’l Clark's will, 
excluding the degitima portio; and your petitioners are advised that 
they have important rights invelved in said proceedings, and that 
they are necessary and proper parties to the said suit. With the 
view of protecting their interests they have determined to submit 
themselves to the jurisdiction of -his hon. court, and pray threat they 
may be made parties and allowed to appear and make appropriate 
defence, and they have retained counsel, and obtained a copy of the 

bell, amended bill, and bill of revivor, filed im the said suit. 
S158 They find they are not named in any of the pleadings of the 

complainant in said suit, and that they are not in any mode 
praved to be made defendants; but that, on the CONLPAPY, the com- 
plainant has averred that Caroline Barnes has departed this Iife, 
leaving children (see page 194), without setting forth who those 
children are and praying to make them defendants, or with any alle- 
gation that their names were unknown, when in fact they were either 
known, or, on reasonable inquiry, might easily have been known. 

Your pe titioners state that thi vy are advised that thev are not par- 
ties to said suit, and cannot regularly make themselves parties 
thereto without the filing cll amended bill for that PUPpose, sunnel 
they are anxious to avoid the difficulty to which they might cnicl 
probably would be subjected of having any decree they might show 
themselves justly entitled to set aside from irregularity because of 
their not being parties to said suit. 

They therefore pray that said that said complainants May be com- 
pelled to make these petitions rs praurtie s to said suit, and that they 
lay be allowed reasonable time to make their defence by ahswer 
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and eross-bill in sald suit, and to furnish their proof, which they are 
willing to do with al] conventent aT spatch, as It Is their Wish tO pre- 
sent their defence and have the suit disposed of as soon as it can 
be done compatibl, with the lmiportance of their rights and hot 
unreasonably to «cl lay the same. 

And they ask this honorable court to make all such orders In) the 
premises as may be proper. 

R. N. OGDEN anp A. N. OGDEN, 


Solicitors tor thi ii, titione rs. 


This day came before me, J. W. Gurley, U.S. com’r, James Cur- 
rie, and made oath that he ts the attorney-in-fact of Auvustus Ir. 
Barnes and of John Barnes, the guardian of Algernon S. Barnes, ‘The- 
odore Howard Barnes, and Henry C. Barnes, and charged by a reg- 
ular power of attorney to protect their interests and to represent 
them in the suit referred to in the foregoing petition ; that said Au- 
gvustus and the said John Barnes, and the said wards of the said 
John, all reside in the State of Missouri, and are now there, and 
that the statements in the foregoing petition have been made chiefly 
from information derived from others, and that said statements, so 
far as made from his own knowledge are true, and so far as made 
from information he believes to be true. 


JAMES CURRIE. 
Sworn to and subseribed before me, at New Orleans, this 31 
Dec'r 1849. 
S159 J. W. GURLEY. 
U.S. Com’r. 


Def’ t's hey. hy fore Lusher. Clom’y. yd Application of Di fe ndants for 
Tssire out ot (Chane rej, liled ISt/) January, LSov. it ( ase No. 122. 


Cireuit Court U.S. 


ly. P. GAINES and WIFE 
vs. - No. 122. 
ReLr, Cuew et al. } 


On this 28th day of January, LSO0, and after the evidence 1) the 
cause had been fully read on behalf of the complainant and the de- 
fendants, and le fore any other proceedings had been bad in the 
CAUSC, the sald «ce fendants, respectively, by their solicitors, how 
move the court for an appropriate order 1n this cause to be made, 
directing an Issue to be made up to try the two following points in 
this cause, at law and by a jury, on the law side of this hon. court, 
to wit: Ist. Was or was not Daniel Clark, in this case mentioned, 
ever marricd to Zulime, nee Carriere, and is the complainant the 
child of said parties, born in lawful wedlock? 2d. Was there or 
was there not fraud between the complainants In this case and 
Charles Patterson, in the trial and proceedings of the case of said 
Patterson vs. said Gaines, in the pleading mentioned ? 


ISAAC T. PRESTON. 
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Def'ts’ Lv. before Lusher, Com’r. Deerce of the Cireuit Court in ease of 
Gaines vs. Relf, Chew, Hopl ins, et al., No. 122. 


Circuit Court of the United States. Fifth Cireuit. and astern Dis- 
trict of Louisiana. 


Myra CLARK GAINES 
vs. -No. 122. 
Retr, Cuew, Horktins ef als. | 


NEW OrLEANS, Tiurspay, 21 February, A.D. 1850. 

Court met pursuant to adjournment. Present: Ilon. Theo. IT. 
MeCaleb, district judge. Absent: Ilon. J. Mehkinley, presiding 
judge. 

This CUUSC having been argued ana submitted at a former day of 
this term, and the court having mutually considered the Sire, 
this day delivered Its Opinion, ne 1 conformity thereto ordered, 
adjudged, and decreed that the complainant's bill be dismissed with 
Costs, 

Judgment rendered 21st February, 1850. 

Judgment signed 4th March, 1850. 

[SEAL | TILEO. TH. MeCALEB, 
[7 N. Judge. 


lh fis’ | i hy hove Lusher. Com’r. Bill of Complainant nT thie 
S160 ( Vise of (saines and Wife Ms Carnel. Martin et al : No. | LOS of 
thie Docket [7 SN. Circuit Court. Louisiana. kiled 1st of August, 

A. D. 1845. 


To the judge of the circuit court of the United States, sitting in 
chancery, for the district of Louisiana: 

Your orator, Edmund Peendleton Gaines, and oratrix, Myra Clark 
(raines, eitizens of the State of ‘Tennessee, bring this their hill of 
complaint against Reuben Carnel, Wilham ©. C. C. Martin, heirs of 
George Mathews, heirs of William M. Clark, John Compton and 
lmily, his wife: Monttord Wells and Jeannette, lis wile: Thomas 
J. Wells and Martha, bis wife: William R. Brown, James Pearce, 
Silas Tolbert, Henry Jackson, Robert Lynn Tanner, James T. Flint, 
Mrs. Providence Tanner, William [letherwick, Elizabeth J. Stafford, 
Josinh S. Stafford, Jeannetta, his wife: William Hl. Cureton and 
Mary C., his wife; Winder Crouch, Joseph |. Scott, Blanch ‘Tanner 
and Deziree, his wife: Joshua Pearce and Esther, his wife: William 
Carnel, John W. Pearce, Nathaniel Holley, Charles Mulhollen, heirs 
of Stephen Pearee, \rs. Ann . Pearee, residing in) the parish of 
Rapides, State of Louisiana; Eugene Richard, Madison Lyons, 
Abraham Herman, senior; Abraham Ilerman, Junior; Adoiphe 
Richard, Gerasime Richard, Joseph Herman, residing in the parish 
of St. Landry, State of Louisiana; John F. Miller, residing in the 
parish of St. Martin, State of Loutsiana ; all of whom are charged 
to be citizens of the State thereof, except Wiiliam A. ( ‘hase, il citizen 
of the State of Florida, and the unknown heirs of William Miller 
and Alexander Fulton: all of whom are hereby made defendants. 
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Your orator and oratrix further show and charge that Daniel 
Clark, who was the father of vour oratrix, Myra Clark Gaines, de- 
parted this life in the Vear ¢ polit en hundred and thirteen, in the 
State of Loulsiana anal | ty of New Orleans, and that at the time of 
his death he was seized and possessed of the following tracts and 
parcels of lands, tenements, and hereditaments, with their appurte- 
elonglneg, In fee. and threat sad land- lie and are situ- 


i isa.  « 


nuances thereto | 
; “sae ;' . : oe ere 

ated in the State of Louisiana, and within the jurisdiction of this 

court. to WIt: 

Ist. One undivided interest, being two-thirds of one tract pur- 

chased b\ William Mill r ana Alexander leulton ot the (Choctaw. 

| A fndians, (1) thie fourteenth aay oft May, One 


tht ated Donne 
PIIONT, cLilil 4 Pe Ore BLS ET 
(| two. and suite rwaras sold by seria NIilleér 


; 
Lhnousana Cle betnaye 


and Fulton to Daniel Clark. on the sixth of March. one thou- 


—- eas 


7 ‘ } . ‘ Din © ae } . ? y= " " . 4 . 
S16] Sinbad Cle@tiit PUbnared alla four. and Upon thie tenth (| June. 
, : ' : . : : , 
me thousahe elolit hundred and six : Which (Leeds ana lli- 


struments of sale are marked A and B. which will, in due time, be 


filed, said lands beine known ils thre fn«dian purchase OO) Davou 
Bocull, in the parish of Rapides. 

2d. One other tract or parce] of land purchased by Daniel Clark 
of kdward Macarty, Darthole my Macarty, ana Paul Lanusse, heirs 
of Jolin B. Macarty, upon the thirtieth of June, one thousand eight 
hundred and ten, which deed and instrument of sale is marked ©, 
and a copy of which will be filed in due time. Said tract of land 
contains twenty arpents front on the west side of Bayou Teche, and 
forty in depth, and six arpents front on the east side of Bayou 
Teche. 

od. ‘Two other tracts of land in the parish of St. Landry, on Bayou 
Plaquemine Brusle, each tract containing eight hundred superticial 
arpents, granted to Narcisse Broutin and Francois Broutin, and after- 
wards confirmed to Daniel Clark on the fourtcenth of leb'y, one 
thousand eight hundred and twelve 

Your orator nid Oratrix show ana charge that each and “all the 
defendants before named are in the occupancy, possession, and en- 
joyment of the lands, tenements, rents, and profits accruing trom the 
same, and which have been heretofore designated and deseribed by 
mietes ana bounds, ane have for a long time been in) such OCCUPAhey, 
possession, and enjoyment, and of the rents and profits arising there- 
from, claiming title and deriving their interest under pretended pur- 
chases and sales from Richard Relf and Beverly Chew, well knowing 
that they were not the true and lawful executors of Daniel Clark, 
deceased, or the properly and rightfully appointed agents of Mary 


Clark, the mother of the said Daniel Clark. 
They further show and charge that the said Richard Relf and 


Beverly Chew had no power or authority in law or equity to vest 
any interest or tithe in said lands or their appurtenances in said de- 


,* ? ’ ) 
chndahts or any othr rpersoh Whiaitsoeyv road that all snles, transters, 


and convevances of said premises, made and executed by the said 
Relf and Chew, as the pretended executors of Daniel Clark, or the 
agents of Alary Clark. or any otherwise. are mere nullities and ab- 


solutely void: and of this the defendants had actual and construct- 
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Ive notice, and also of the title and right of stl \I\ ra Clark Gaines 
iis the forced and only heir Ol Daniel Clark, i COCUSE d., cunicl lis sole 
devisee under his last olograplic will and testament. 

Your orator ania oratrix express] \ char sunid show that Richard 
Relf and Beverly Chew well knew that the will of IST1, under which 

they assume to act as the executors of Daniel Clark, or as the 
S162) agents or attornevs-in-fact of Mary Clark, was revoked, can- 

celled, and Sc aside by il subsequent anil valid olographie 
will and testament, made and executed by the said) Daniel Clark 
during lis lifetime, in the year ISIS, and that this will and testa- 
ment remained in full foree and effect at the time of the death of the 
suid Daniel, and that’all lis estate, both real, personal, and mixed, 
except a few special bequests therein named, were devised and be- 
queathed to Mvra Clark Gaines, liis lawful heir and only surviving 
child, and that, in said will and testament, the said Myra was ae- 
knowledged to be his legitimate ¢ 
ZAulime, nee Carriere, the wife of the said Daniel and mother of the 
suid Myra, and that other and different persons thaf Richard Relf 
and Beverly Chew were appomted executors to the estate of the said 
Dantel, to wit. James Pitot, Joseph Deville Ly fOoOuLIn Dellechasse. 
and Chevaher Dusean De la Croix. 

Your orator and oratrix further charge and show that at the time 
of the death of said Dantel his last will and testament of ISIS was 
in the custody ana POSSESSION of the said Richard Relf, and that he 
fraudulently and surreptitiously destroyed or concealed the same, 
well knowing its contents and purposes, or that it las been lost by 
time or miistarl by chanee, nicl tinea the suid Richard elf ink COtil- 
mitted this act or availed himself of it in fraud of the rights of the 
sald Myra, and to set up the pretended will of ISI1, which is legal 
and void, and that the notoriety and publicity of the act was known 
iQ) the purchasers ane these det ndants, 

Therefore, vour orator and oratrix pray that vour honor will can- 
will of ISI1, and that vour will con- 


— 


c"{ ane Sel aside the pretonter 
firm ane establish the will of ISIS, and deeree that the lanes nie 
tchements and hereditaments and all the rents and. profits Issuing 
out of or appertaining to the same Pxiss LO and vest in fee mn them 
and their heirs forever, and that the illegal, pretended, and fraudu- 
lent sales made by the said Relf and Chew to these defendants, or 
to any person or persons Whatever claiming under them, be set aside 
and annulled, and your orator and oratrix to be restored and con- 
tinued in the peaceful possession nid uninterrupted enjoyvni nt of 
sid lanes, tchements, hereditaments, and the rents and protit ISSU- 
Ing therefrom, and that a just and lawful division be made and set 
apart in said lands between vour orator and oratrix, and the 
S163 heirs of the said William Miller and Alexander Fulton. agree- 
ably to the contract of thie ir uhcestors. 

Your orator and oratrix further pray that, should the proof 
be tsufficient to establish the said fraudulently destroyed will of 
S15, or that a court of chane ry hes no Jurisdiction in the pore HiISes, 
then and in that case they would further pray that all the estate and 
interest of the said Daniel Clark he decreed to puts LO anal Vest In 


riled and heir. born in wedlock of 


pr i A I 
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the said Myra Clark Gaines, as forced heir and only legitimate child 
of the said Daniel, and that a United States writ out of chancery, 
wilh subpoenas, issue Lo all of the defendants before named : Reuben 
Carnel, William C. C. C. Martin, heirs of George Mathews, heirs of 
William M. Clark, John Compton and Emily, his wife; Montford Wells 
and Jeanetta, his wife: Thoimas J. Wells and Martha, Lis wife; Wil- 
liam R. Brown, James Pearce, Silas Tolbert, Henry Jackson, Robert 
Lynn Tanner, James F. Flint, Mrs. Providence Tanner, William 
Healtherwick, Elizabeth J. Stafford. Josiah S. Stafford and Jeanetta, 
his wife; William I. Cureton and Mary C., his wife; Winder Crouch, 
Joseph J. Scott, Branch Tanner and Dezcree, his wife: Joshua Pearce 
and Esther, his wife; William Carnel, John W. Pearce, Nathaniel 
Holley, Charles Mulhollin, heirs of Stephen Pearee, Mrs. Jane (yr. 
Pearce, Hugene Richard, Madison Lvons, Abraham llerman, Senor, 
Abrabam llerman, Junior, Adolph Richard, (rerusime Richard, 
Joseph Herman, John F. Miller, Wm. TH. Chase, the unknown heir 
of William, Miller, and Alexander Fulton, and that they be respect- 
ively compelled to make full and trae answers to each and every 
allegation herein contained; and they pray for all further and other 
relief which to justice nid equity Mat belong. 
LACY & HUNTON, 


Nolicitors for. f omplainauts, 


Di tts’ ky.. hefor Laushe r. ( Oner. 4 | MWStUET of Luge dif Richard. bile (f (st); 
(jet... Is LD. in the Case af (faines and Wife US, Carnal, Murtin, ef al., 
No. 1408. 


The separate ahiswer of Kugene Richard, One of the defendants in) 
the above-entitled suit, residing in the parish of St. Landry, in 
this State, Lo the bill of complain Ol ledmund ¢ (iaines and 
Myra Gaines, his wife, or to so much thereof as he is advised 
and believes it is necessary for him to make answer unto. 

This defendant denies that he — now, or was at the time of the 


filing of the complainants’ bill of complaint, in possession of 


S164 any part or portion of the lands or other property mentioned 


in their said bill: and he avers that long before the filing of 


said bill of complaint he havc sold cunicl delivered the portion of sacl 
land of which he was formerly possessed to Adolphe Richard and 
Abraham Tlorman, Sr., two of the defendants in this suit. who have 
ever since continued In possession thereof. 
Wherefore he prays to be hence dismissed, with his costs in this 
behalf most wrongfully sustained. And, as in duty bound, &e. 
ISAAC T. PRESTON anpb 
PHOS. H. LEWIS, 
Nols tor Muge ne Richard. 


Eugene Richard, the deft, being duly sworn, deposeth and saith : 
That the facts stated in the foregoing uiswer are true. 


MUGENE RICHARD. 


Sworn to and subsevibed. at the parish of St. Landry, this 26th . 


day of September, A. D. 1835, before hie, 
A. GARRIGUES, 
Parish Judge Ln and for thre Parish of Nf. Landry. 
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LD fits Kv. ly fore Lushe Te ( one’. DD yiurrer of (y. Richard. til d Oth 
(et.. LS4o. ihe thie ( Vise of Cscraine ‘\ a ‘f Waite is, Crnel. Martin el al. 
No. 1408. 


The demurrer of Gerasime Richard, Madison Lyons, Abraham Ilar- 
man, Jun r, Abraham TLarnian, Sen’r, and Adolph Richard, De- 
fendants in this Suit, all residing in the Parish of St. Landry, m 
the iil of Complaint of lectin uid P. (raines ana Myra Gaines, lis 
W ite. 

These defendants, by protestation, het confessing or acknowledg- 
Ine all or any of the matters and things in said ¢ miplainants bill 
contained aus true, 1) such manner and form as the same are therein 
and thereby set forth and alleged, do demuyr to said bill, and for 
cause of demurrer show that the said complainants have hot, by 
their said bill, made such a case as entitles them in a court of equity 
Lo any discovery from these cle rel) leuits, or from either oft them, or 
to any relief against them, or cither of them, as to the matters, con- 
tained in their said bill, or any such matters, and that any discovery 
which these defendants, or either of them, (not admitting that they, 

or either of them, can make any discovery,) could make touch- 

S165 ne the matters complained of 1 the sald bill, the whol 

cannot be of any “uvall to said complainants for any of the 
purposes for which a discovery is sought against these defendants, 
or either of them, by said bill, nor entitle said complainants to any 
relief in this court touching any of the matters therein complained 
of: wherefore anil for divers oth I’ wood CiLtises of aT Pmiurrer clLpprecar- 

Ingon the said bill these defendants do demur and pray the judg- 

ment of this hon. eourt, whether they or either of them shall he 

compelled to make any further answer to said bill, and they humbly 
pray to be hence dismissed, &c., Ke. 

And these defendants, by protestation, not confessing or acknow!l- 
edeing “all or any of the bitters or thines sc forth in) the bill of the 
complaimants, In manner and form as,they are therein set forth, for 
other and further cause of demurrer do show that the scope and end 
of the bill of complainants is to recover certain real estate, together 
with rents, issues, and profits thereof, for which said bill seeks to 
Make them hable. and fo account to sud complain tits would, by 
their said bill, seek to have decreed to them by virtue of and in 
pursuance of an alleged last will and testament of Daniel Clark, 
deceased: and vet they, the said complainants, have not alleged in 
or by their said bill that they have proved the said alleged will of 
Daniel Clark made in 1815, or that it has been In any manner pro- 
bated by uy competent authority whatever, or threat they, the said 
complainants, have taken upon themselves the execution thereof ; 
wherefore these defendants demand the judgment of the COUTT 
Whether they or either of them shall make further or other answer 
to bill bil, Ke. 

Ane for further demurrer in this behalf these defendants to the 
siticl complainants: bill show for cause of demurrer threat the sitll 
complainants lor any and feo’ all of the matters and things 1) ther 
said bill inade cause of complaint have by the laws of Loutsiana a 
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GERASIME RICIARD. 
LBRATTAM TARMAN, Sr. 
ABRATTAM TARMAN, Jn. 
LOOLPITE RICHARD. 
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day of Sept., A. D. 1845, before n 
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Gaines, his wife, or toso much thereof as they are advised 
S167 and believe it is necessary for them to make answer to 
These defendants admit that Dantel Clark departed this 
life in or near the city of New Orleans in the year 1813, previously 
to which time, to wit, in the month of August, ISI1, the said Clark 
miaude his last will and testament in due form of law, and that after 
the death of said (‘lark, to wit. in the month of August, ISI, the 
said will of Daniel Clark, made in the words and! figures following: 
ln the name of God, amen. IT, Daniel Daniel Clatk. of New Orleans, 
do make this my last will and testament: Imprimis. I order that 
all my just debts be paid. Second. | leave and bequeath unto my 
mother, Mary Clark, now | then | of Germantown, in the State of 
Pennsvivania, all estate, whether real or personal, which I may dic 
possessed of. Thirdly. [ do hereby nominate and appoint my 
friends Richard Relf and Beverly Chew my executors, with power to 
settle evervthing relating to my estate, New Orleans, May 20th, IS11, 
signed, Daniel Clark—was duly probated according to law; that in 
sald month of August letters of executorship were granted to Richard 
Relf, and in the month of January, LS14, letters of executorship were 
granted to said Chew, appointing them executors of the said will of 
Daniel Clark. They further admit that they are In possession sey- 
erally of portions of the tract of land in the complainants: bill of 
complaint deseribed, and insist that they are in possession under a 
just and valid title as hereinafter more fully stated. 

And these defendants, further answering to the said bill, not waiv- 
Ing them several demurrers, but insisting thereon, answer and say, 
that true it Is they claim to be and are the respective, legal, rightful, 
and equitable owners of the respective portions of land alleged by 
complainants, in their said bill, to be now in their POSSCSSION, sini 
that these defendants own and possess the same, in and by virtue 
and mn PuPSUAanCe of the purchase = thereot by them: made of the same, 
copies of said purchases are hereunto annexed as exhibits, and 
marked —. And they answer that thev made said purchases In wood 
faith, for a valuable consideration, without any knowledge, Infortia- 
tion, or belief of, or touching any claim of said colnplatnants, or 
either of them, Upon suid land, and that said purchases were niade 
previous to the institution of this suit in this honorable court; they 
allege that thev are purchasers in good faith, without notice of any 
outstanding title or claim whatsoever. And they do further answer 

and show that their vendors, under whom they claim, pur- 
SIGS chased said property in good faith, for a valuable considera- 

tion, as will be seen by the acts of sales and titles which are 
herewith filed, and in their opinion had no knowledge of the pre- 
tended claims of the complainants. 

And these suid defendants, het Walving thei several demurrers 
hereinbefore filed, but insisting thereon, for further answer say, that 
according to the showing of said complamants, 1) thei rid bill, this 
honorable court cannot have and maintain jurisdiction of this case 
to inquire into the matters and things set forth by said complain- 
ants, for this, to wit, that they do show and admit that Daniel Clark 
made a will in ISI1; that the same was probated after the death of 
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Daniel Clark; that said probate is yet subsisting, unrev--sed) and 
unrevoked; and these defendants, therefore, Insist, by way of answer 
and defence, that this court cannot have and matntain jurisdiction 
to order a revecation of said will, or in any manner to annul the 
same. They allege that the probate court of the parish and City of 
New Orleans hath exclusive jurisdiction in such matters, and, so far 
as the rame mav be necessary, these defendants do Insist for answer 
and defence that that this court hath no jurisdiction in the premises, 
And, for further answer to the bill of complainants, these defend- 
ants, not waiving their several demurrers, but insisting thereon, 
answering all and singular those several parts of said .bill which 
charges nid alleges that the sald Daniel Clark made il will 11} IS15, 
intending thereby to revoke his former will of IS11,and that the 
Sauhie Was destroyed or otherwise suppressed by Richard Reif, nial 
that the making, execution, and existence of the said “alleged” will 
of Daniel Clark, made in 1813, and its fraudulent concealment, sup- 
pression, and destruction at his death by the said Richard Relf, were 
notorions!y known and reported at the time in Louisiana, and that 
the said purchasers (inenning the defendants) 1) the OCcCusloOn of the 
making the sales aforesaid (meaning the purchases made by these de- 
fendants), and afterwards, and their heirsand assigns, had some know!l- 
edge, notice, Information, belief, actual or constructive, or reason for 
belief, thisat the sad Richard Relf and Beverly (Chew head acted fraud- 
ulently, improperly, and against equity and good conscience, In pro- 
curing to be admitted to probate the said will allewed to have been 
made by Daniel Clark in ISI1,and aad saith that they deny explic- 
ithy the sald charges, 11) whole or 11) part, si) fur cis they atlect these 
defendants. 
And turthermore answerlhng to that preurt of the bill of complainants, 
and “all oth ' parts thereof of like tenor anil eflect, they Say 
SIG that they never knew that the said Daniel Clark madeany other 
will than the one of IS11, which they allege has been on the 
records of the probate court for upwards of thirty vears: that they 
neither knew of hus (the said Clark) having made any other will in 
IS15, nor did they ever have any knowledge, notice, information, or 
belief, that the said Clark ever had made any will in S15, such as 
the complainants 11) them said bill charge ice have been made, nor «did 
they at the time of purchase of said Property, before or since, in 
their conscience believe that the said Relf and Chew had acted 
fraudulently in procuring to be admitted to probate the said will 
rade Ly Damtel Clark in the year ISI 1. And to that par of said 
complainants’ — which charg sthat Richard Relf and Beve rly Chew 
have acted fraudulently, and without the knowledge, consent, or 
approbation of any person or persons having a right, or being duly 
Or legally authorized to sanction, consent to, or approved of the 
sume, caused to be sold the lands claimed by these defendants, they 
wnswer and say that the said Daniel Clark, in his lifetime, to wit, 
(1) the ith day of May, ISI], made lis olograplhie last will ana 
testament in the words and figures theretofore set forth. 
That the said Clark, being then and for many years previous 
domiciliated in the city and parish of New Orleans, departed this 
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life in the month of August, 1S15, leaving the aforesaid will among 
liis pr ate pAupers as lis last will and testament, and after the death 
of the said Danmiel Clark. to wit, on the 3th day of August, ISL, 
the said will was taken Into the POSSeSS1ON of the law office rs, who 
were appotnted for that purpose; and the same was, on the 17th day 
of August, 1S15, presented to the court of probates in and for the 
parish and City of New Orleans, which tribunal alone had turtsdic- 
tion thereof: and there pon afterwards, to wit, on the 17th day of 
August, 1815, the said court of probates did enter and order judg- 
ment, and decreed that the said will of the said Daniel Clark, who 
lised departed this life on the L5th dav of August, ISI5, in the said 
parish and city, Was duly proved, according to the laws of the State 
of Louisiana, as being the Inst will and testament of the late Daniel 
Clark; and the said court did then and there, to wit, on the 17th 
day of August, 1815, order said will to be deposited and recorded in 
the registers office of said court, which was accordingly done, to 
wit, on the 17th day of August, 1815; and thereupon, on or about 
the 27th day of August, 1815, the said court of probates ordered, 
directed, and did grant unto the said Richard Relf letters testa- 

mentary with the said will annexed; and also, afterwards, 
S170 on his return to this State (from which he was then tempo- 

rarily absent), to wit,on the 21st dav of January, the said 
court of probates did order, direet, and vrahnt unto the said Beverly 
Chew letters testamentary with the will annexed of the said Daniel 
Clark. 

And, further answering, said defendant- say that after the death 
of salad (‘lark, the said CXCCULOrS did take Into their POSSCSSTON the 
property, woods, ands and effect, so far as they knew thereof, having 
first caused il full, true, and perfect Inventory thereof to be mace 
under and by authority and direction of the aforesaid court of 
probates, to which reference has been made by seid complainants 
in their said bill, and to which these defendants also respectfully 
refer; and these possession- which said executors took of any part 
or parcel of said effects, rights, or credits, or property, belonging lo 
the estate of the said Daniel Clark, was just, meht, and le@al, and 
Wholly under the authority of the court of probates aforesaid, in 
compliance with the laws of the State of Louisiana, and them duty 
and oaths as executors of the said last will and aud testament of 
Daniel Clark, and not otherwise; and they, and each of them, re- 
spectfully refer to the proce edings in) the siicl eourt of probates, ana 
are ready at any time, when this honorable court may direct, to 
produce and file copies of saic proceedings, and all other proce edings 
therein, as exhibits, and make the same part of this answer. 

And for further answer to said bill and annexed bill, and the alle- 
vation therein, as aforesaid contained, and to such other and further 
parts thereof as set forth and charge that Richard Relf and Beverly 
(‘lew made sales of the property of the estate of said Dantel Clark, 
and received large Subs of money from said estate, real and personal, 
and have retained in their hands and appropriated the same to their 
own private uses and purposes; and that said sale- were fraudulently 
made without the knowledge, cobsent, or approbation of auny other 
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person or persons having a right, or being duly or legally author- 
Zed LO sunction, Consent to, or UpPprove of the same. these defend- 
ants, and each for himself, saith that said statements in said 
bill of complainants, anid 1) thie @i annexed bill, ure “ll ania each 
them wholly unfounded and untrue. They say that true it 
is the said Chew and Relf did soll and have sold and disposed 
of a large portion of the property mentioned in the aforesaid 
inventory referred to by the said) complainants in their bill, 
as they had aright and were bound to do, in order to perform 
the duties incumbent on them, and_ to faithfully fulfil their 
trusts enor Lhe will of sid Dante! yo a sO) probated us afore 
suid by virtue of the authority im 1 

S171 ssid Daniel ( lark and of thr then © Xisting laws of Louisiana : 
and threat by the aforesaid will of the sitld Daniel Clark, Cer" 
ularly probated as aforesaid, the seid Daniel Clark dic Hee ce, consti- 
tute, and appoint his mother, Mary Clark (then living near Philadel- 
phia, in Pennsvivania), his untveral heiress, giving beer bequeath- 
Ing unto her (the said Mary Clark, then living, and a widow lady) 
“dl of lis the siild Daniel (C‘lark’s property, real ana personal, 
whereby, after the death of the said Daniel Clark, by virtue of said 
last will and testament, and the judgement of the court of probates 
iforesaid, ordering said \\ lf to be probated, which judgment stands 
unreversed and unrevoked, the said Mary Clark became vested and 
the sole and absolute owner ol the whole estate D sata Dearrie | ( lark, 
her SOn), both real ana pr rsonal property and ellects whereof sitll 
Daniel Clark died possessed, and she, the said Mary Clark, being 
thus legally vested with the legal interest In said property, was the 
only and proper person who could give “consent and approbation,” 
who hada right and was | vally authorized to sanetron, Consent to, 


or approve of the acts and doings of Chew and Relf, or either of 
them, im reference to the Management, control, and disposition of 


the said property belonging to the estate of said Daniel —, real and 
personal, other than the authority vested by law in the said exec- 
utors by virtue of the proceedings in-the court of probates aforesaid, 
and in the last will of the said Daniel Clark, duly probated aus afore- 
said, 

And these said defendants, and each for himself, further answering 
unto the aforesaid parts of complainant's bill, say and declare that 
shortly after the will of said Daniel Clark had been probated In the 
manner and form aforesaid, by which the mother of the said deceased 
Daniel Clark was duly recognized and appointed as the soleand only 
heiress and universal legatee of said Daniel Clark, after the pay me Nit 
of the just debts’ of said ‘Daniel Clark, and as therefore the only per- 
son in Interest (as in fact she was the only het ‘ir-at- law of said Daniel 
Clark), she, the suid Mary Clark, mother, universal legatee, and heir- 

t-law of the deceased Daniel Clark, did make, constitute, and ilp- 
point by power of attorney, duly and properly executed, and dated 
on the 15th dav of October, 1815, the said Richard Relf and Beverly 
Chew her true and lawful attorneys in fact, with full and speecitie 
powers, jointly and severally, for the said Mary Clark, sole heir, de- 
visee, and legatee of said Daniel Clark, under the will duly probated 


hem vested by the will of 
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as aforesaid, and in her name to take possession of and_ to 
S1e2 hold all and every prea na parece! of the real ana poe rsonal 

estate of the said deceased Daniel Clark, to manave, direct. ber- 
cau, aderee for and make sale of the same or any preret thereof, to let, 
lease, rent, or OCCUPY the real Cstuate, and Lo ask. demand, “uc lor, 
and by all lawful ways and means to recover and receive of and 
irom all and CVCFY person OF = PecPrsolls, bodies politic Or COrpPoratle 
Whatsvever, Whom it shall, doth, or may concern, all such sums of 
money, debts, and eflect w hatsc ver, and of what kind “OCVERP, aS OF 
mia be owing, pavable, or belongine ce it i. the ssid Mary ( lark. as 
the sole devisee, legatee, anid helr-at-law of the ssid Dante! Clark, 
deceased, or under or by lis last Wil! aned te stument, whether by 
mortgage, bond, bill, book debt, account, contract, covenant, bargain, 
agreement, or otherwise, by wlhiat other reasol OF WCcabls SOCVCY, 
hone excepted or reserved : Lo rece ive nia receipt for, to rant ac- 
quittances and discharges In due form of law. lo make. execute, nicl 
deliver such acts, deed or deeds as might be necessary for the con- 
veyance or assurance of any real estate, or for the letting or leasing 
of the same for years or otherwise, and for the assignment of any es- 
tate or effects, real or personal, and generally in thy premise s to do 
and execute and perform all and whatsoever shall he requisite suid 
necessary, In as full and ample a manner to all interests and per- 
SOLS is she, the said Mary Clark, could have done if she had been 
personally present, and with power of substitution for alland any of 
the Purposes In the said instrument of attorney mentioned, promising 
and engaging to ratify whatsoever Richard Relf or Beverly Chew, 
or elther of them. might do or cause to be clone, by Virtue of said 
power of attorney, which power of attorney was duly signed and 
sealed by the suid Mary Clark Ct) the day and year sforesaid, and 
Wassubsequently received and aece pt d by the two saidexecutors, who 
did afterwards, to wit, on the 22d day of April, 1517, caused the 
same to be madea public act, according tothe laws of Lousiana, by 
depositing the original with John Lind, then a notary public of the 
foresaid City of New Orleans bv whom it was Inserted in his cur- 
rent register, where it has since and now remains a publie act and 
il notice lo all the world ; and threat these defendants, nid each tor 
himself, saith that the said act or power of attorney was never re- 
voked, but forever thereafter remained in full foree and effect until/ 
the day of the death of said Mary Clark, which happened in 
the month of June. 1S25. =«) thre ol defendants, and enaeh for himse 
sruith, iis they have before said, that all the pRUrts of the said bill and 

annexed bill of the said complainants which charges the said 
8173 Beverly Chew and Richard Relf with having, without author- 

itv, wrongfully and fraudulently taken possession of the prop- 
erty of the said Daniel Clark, deceased, with “having sold or disposed 
of the same ina fraudulent manner, without the knowledge, consent, 
or approbation of any Prcrson ar yy rsOlis having il right, or being le . 
gally authorized to sanction, consent, or upprove of the same, each Is 
and all are wholly untrue and without foundation ; on the contrary, 
they allege that the said Chew and Relf did act in all things, in thy 
first place, under and by virtue of the authority of the: court of pro- 


i 
lf 


O702 riik CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 


bates aforesaid, in manner and form as aforesaid, and subsequently 
they were jointly and severally invested with full powers, in man- 
ner and form as aforesaid, by the said Mary Clark, who was the 
only } re rsotl who could act, or head any Interest 1) the premises, CX- 
cept the creditors of the said Daniel Clark ; and all they, the said 
Chew and Relf, did in the premises, whether they acted in their 
sald Capacity of executors of the estate of thi sid Daniel Clark, or 
as her said attorneys-in-fact, was reported to her, who gave her con- 
sent thereto and sanctioned and approved of the same, and she 
alone, during her lifetime, and the creditors of said estate were the 
only pPcrsolls who head an interest in sittd estate, anid her representa- 
tives, legatees, and heirs are now the only Persons who have any 
legal right Whatever, Whilst the probate of sid will of said Daniel 
Clark, made in ISL, remains unecancelled and unrevoked, to call 
upon the said [ verly Chew and Richard Relf, or either of them, for 
any account ol their administration or lhanagement of the estate of 
suid Daniel Clark, deceased; and with the ereditors, or the major 
of them, the seid Chew nicl Relf, executors of Dantel Clark, have 
accounted to the acquittance of their respective claims, and with the 
said Mary Clark they did continue to account from the time they 
entered Upon their administration and adVvency aforesaid up) to the 
period of the death of the said Mary Clark, which happened 1 the 
month of June. 1S23. , 
lor further answer to the aforesaid parts of said complainant’s 
bill, lastly referred to and recited in) substance, these. defendants, 
and each for himself, saith that the said Mary Clark, being seized in 
full and sole ownership of the whole ctlects, real estate, and personal 
property of the said Daniel Clark, her son, by virtue of the aforesaid 
will and testament, and the probate thereof after his death, after the 
payment of the debts of said Daniel Clark according to the diree- 
tions In his said will, she did continue the oOWwlher of the Sillhe, 
S174 or so much as she had not dispased of, and, being the owner 
of the Salhie, she made he last will and testament, dated Ol 
the 2] of November, ISli.a COPY of which Is hereto annexed iis all 
exhibit, marked A, and which these defendants pray leave to file as 
part of this their answer to the original and amended bill, and say 
that the said Mary Clark departed this life at Philadelphia, Penn- 
svilvania, on or about the day of June, 1825, and that the afore- 
suid will Was subs quently, to wit, on or about the 2c day of June, 
[823, duly proved and probated in the register’s court In the city of 
Philadelphia, where she <ied, which was the proper court having 
cognizance and jurisdiction in such matters. and that the probate 
of said will remains vet unrevoked; that by the said will of the said 
Mary Clark, aforesaid, Joseph lteed and William Ie. Hlulings, M. I)., 
of the CILV of Plitlact lpolitaa, Were appointed the executors Ol} seid will 
of said Mary Clark, which, having been probated, they accepted 
under and by authority of the court aforesaid, to wit, the register’s 
court or register of wills court, in and for the county and city of 
Philadelphia, and the laws of the State of Pennsylvania. 
That afterwards, to wit, on or about the —— day of IS1-, the 
aforesaid executor, Joseph Reed, made and executed lis power of 
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attorney in favor of Beverly Chew and Richard Relf, granting and 
extending to them the same and more ample powers and authority 
than had been granted to them by the before-recited power of attor- 
ney eranted by the said Mary Clark in her lifetime, Which said 
power of attorney granted by the said execution of the said Mary 
Clark Was received nic accepted x the seid beverly ( ‘hew and 
Richard Relf, and was made a public record by their having de- 
posited it 1) the office of John Lina, then il notary public In the 
parish ana city of New ( rlea lis, by \\ hom it Wis du l\ anid legally 
registered in his then official current register, and thereby became a 
public record according to the laws and customs of the State of Lou 
islana, Where it has ever since and now remains a publie act, subject 
icf public Inspection nied a notice to all the wor--l. 

That the said Joseph teed, executor of the sic Mary (Clark, lia 
also, at or about the same time, forward to Beverly Chew and Rich- 
ard Relfa duly authenticated COPY of the will and testament of the 
said Mary ( ‘lark, with the proots that the same have been duly i 
dered and admitted to probate in the register’s court in the CIty of 
Philadelphia, Pa., which was received by Beverly Chew and Rich- 
ard Relf, who did afterwards, to wit, on the day of , ISI-, 

CHuUSC the same to be duly deposited and revistered 1}) the 


S175 othee of the aforesaid notary publie, John Lind, who did ae- 

cordingly, on the day and year last aforesaid, deposit and 
register the sald authenticated copy of the said will of the aforesaid 
Mary Clark in his then current register, and thereby the same be- 
came a publhe act, known to all the world, where it has ever since 
and now remains on public record, so that all and every person or 
persons head notice of the authority of the sala Beverly Chew anid 
Richard Relf for any and all acts and doings on their part on be- 
half of, concerning, and touching the POSSESSION, Mathiagemecnt, Con- 
trolsale. rent,and disposition of the real and personal property of the 
said succession or estate of the said Daniel Clark, so far as the same 
Wiis touched, possessed, managed, controlled, rented, sold, or other- 
Wise disposed of by them, or either of them, and Lo the sila Joseph 
Reed (executor of the said Mrs. Mary Clark, for Tlulings did) not 
afterwards accept), Beverly Chew, and Richard Relf, and each of 
them hath hitherto fully accounted, so fur as thev and each of them 
hath hitherto administered on the said estate of the said Mary 
(‘lark. Lo wit, the property w lie reot she became possessed iis herr, 
legatee, and devisee of her said son, Daniel Clark, deceased, and 
have and are now willing to account with them. 

These defendants, and each for himself, further answering, saith 
that during the lifetime of the said Daniel Clark, Lo wit, pres lous to 
the vear 1SOL, he, the said Dantel Clark, had been engaged in bus- 
ness and connected therein with Daniel = ‘oxe, of Phiilacelplita, 
and they had been carrying on business together uncer the name 
ot - Daniel Clark.” and the said parties head accumulated il large 
property in the name of “ Daniel Clark :” that in the year ISO] 
the house or copartnership then existing between Beverly Chew and 
Richard and Richard Relf succeeded lo the business theretofore 
carried on and transacted between said Daniel W. Coxe and Daniel 
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Clark aforesaid : that Ol) thre 19th day Ol June, IS15, the sald Dan- 
ie] Clark, Beverly Chh WwW, and Richara hell entered ito il COpart- 
nership, evidenced by articles in writing, which were signed by 
each ot the partie - thereto, by which it Wiis provid d, Sel forth, and 
agreed, auiter reciting the fact that the sid Daniel (‘lark haacl been 
engaged in business in partnership with Daniel W. Coxe, of Phila- 
delplia, previous to the year 1SOL; that the said house of Beverly 
Chew and Richard Relf succeeded to that previously existing be- 


tween said Daniel W. Coxe and Daniel Clark in the said name of 


“Daniel Clark,” and that on the 11th dav of July, ISII, a supple- 
mental nvreeinent head been made for the liquidation of sid COll- 
cern, fixing the profits — Beverly Chew and Richard Relf was to 

recelve, and that at the same time a distinct agreement was 
S176 made between Daniel W. Coxe and Daniel Clark for their 

respective interests In the general concern, and then reciting 
that the said several agreements it had been found (owing to e¢lir- 
cumstances therein recited) Impossible to carry in effect, and at that 
time, to wit, on the 19th day of June, 1815, the parties to said 
agrecnient, to wit, Daniel (lark, Beverly Chew, and Richara Relf, 
could not contemplate an early settlement of the affairs of said 
Daniel W. Coxe and Daniel Clark and those of Beverly Chew and 
Richard Relf, but that they (the said Daniel Clark, Beverly Chew, 
and Richard Relf), being mutually desirous of. establishing the 
principles of a general settlement when it might be found practi- 
cable, did then and there agree, among other things, that the said 
Chew and Relf were from that day forth concerned jointly and co- 
equally with Daniel Clark in all the property, debts, and held either 
In their names (Chew and Relf) or in that of Daniel Clark or Daniel 
W. Coxe, in this country, arising from the concern of Daniel Clark 
or Chew and Relf, a schedule of which Daniel Clark bound himself 
to furnish, which was to include everything and all species of prop- 
erty and real estate held and standing in the name of Daniel Clark, 
with the exception of the house occupied by him on the Bayou 
road, and all the estate inherited by Daniel Clark from Thomas 
Wilkins, which was by said agreement of IS15 acknowledged to be 
the private property of said Daniel Clark. And it was furthermore 
by said avrecment provide dl. thrsat after the parvinnert oft the debts of 
the COHCECTH, Including those ot Daniel (‘lark (of which if Is said il 
schedule was annexed, but which, in fact, was not, as said Daniel 
Clark was to furnish the same, but could not then do so, and died 
before he could), and there was to be a final settlement and judg- 
ment of the balance due Dy said Clark to the said Daniel W. (Coxe, 
Which payment it was agreed should be made out of the general 
fundsarising from the property which really and in truth belonged 
to Daniel Clark, Richard Relf, and Beverly-Chew, although the 
titles thereto were in the name of Daniel Clark, and then that the 
remaining property, cither in lands, debts, or other effect be equally 
divided between the said parties, each one-third, “so that the 
said Beverly Chew and Richard Relf were in trath and faet 
joint owners with said) Daniel Clark cach one-third part of all 
ana singular the nds ana other property which stood in) the in«li- 
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vidual name of the said Daniel Clark, and at the time of the death 
of said Daniel Clark, with the exception of the dwelling-house then 
occupied by him (the said Clark)on the Bavou road nicl such property 

asthe said Daniel Clark inherited from Mr. Thomas Wilkins, 
S1ii nid the whole of the prop rty in) the bill described (with the 

aforesaid exception), so far as the Sabie Was, 1) pron of fact, 
in the name of said Clark at the time of his death, in August, ISI>, 
was in truth and fact the property of the said Daniel Clark, Richard 
Relf, ana Beverly Chew, each 1) the proportion of Ole thrived part, 
including all species and effect and property of what kind soever 
the same might be, either real estate, slaves, or personal property, 
debts, dues, and demands, 

And thus the defendants, answ rine, Say thieat the Poss SsIOn. COn- 
trol, Mahagement, and sale by (Chew and Relf of any, “ull parts, ane 
proportions of the lands, lots, slaves, and all personal property of 
which they ever did take POSSESSION, is charged In said complain. 
ants’ bill and amended bill, Wiis taken either secretly, wrongtully, 
illegally, or fraudulently, as the said complainants in their bill and 
fiinie naded bill do charge ; but that, (>1) the contrary, ever thing Which 
the said Chew and Relf did in or about the premises was done openly, 
notoriously, rightfully, justly, and legally under the authority of 
competent judicial tribunals by virtue of legal authority given and 
cranted by the heir, legatece, and devisee of Daniel Clark, Ly the 
representative of her estate after her le CCUSC, for all such portions iis 
really “and 1) truth belonged LO Daniel Clark al lis death: and, 
lastly,-bv virtue of their being in truth and fact the real owners of 
each one-third part of the same, being two-thirds of the whole prop- 
erty standing in the name of said Daniel Clark, with the exception 
aforesaid. 

And for further answer to the bill of said complainants these le- 
fendants, and each for himself, say threat previous LO nicl at the time 
of the death of Daniel Clark, Beverly Chew and Richard Relf 
were each associated in business with the said Daniel Clark as co- 
partners; that they were extensively engaged In business; that thy 
Host of the property belonging LO thre COnCCTH stood, for convenience 
sake, in the individual name of Daniel Clark; that the individual 
debts ngainst the said Daniel Clark at the time of his death, and for 
il long time before. were ChHOTrTmnous, that the snd Chew anid Relf 
were bound and lable for the payvrnent of the debts of the said ¢ ‘lark 
under their agreement; that the affairs of said Clark, Chew, and 
Relf for SOTMNC time before sald ( ‘lark’s death were much embarrass a. 
owing to the difficulties of the times and the very large quantity of 
land owned by them in the name of Daniel ( ‘lark, which Wiis mostly 
unproductive; that Chew and Relf found that they could not pro- 
ceed ana meet promptly ther Chea ments and those of sic Devrric 

Clark in ready money as the same became due; that they 
Sas struggled faithfully anid honestly to do so until findine threat 
the best interests of said Clark’s estate and that of their own 
required that they should make an exposition of their affairs and 
those ot the estate of Daniel Clark LO their respective cre ditors: and 
that thereupon on the third day of March, 1514, they presented their 
4POG 
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petition of the first judicial district court of the State of Louisiana 
stating the facts, with a schedule annexed showing the state of their 
affairs and those of the said Daniel Clark, and thereupon the judge 
of said court, in pursuance of law, ordered a mecting of the creditors 
of said Daniel Clark’s estate and those of Beverly Chew and Richard 
Relf, who therein acted for themselves and as executors of the last 
will and testament of the said Daniel Clark, and therein In their 
petition prayed for a respite, as well on their own debts as those in 
ent name of said Daniel Clark, for the terms of one, LWO, and three 
ears; that a meeting of the number of said creditors required by 
ae did take place on the 6th day of April, IS] 7 before John Lind, 
notary public, in the City of New Orleans; that the safd creditors, 
after an examination into the alfiurs aforesaid, and the management 
thereof by Chew and Relf, did grant a respite of one, two, and three 
years for the pavinrent of the debts of the estate of suid Daniel Clark 
and those of the said Chew and Relf, whieh deliberations were 
homologated by the judo of the said district court on the 25th day 
of April, 1814; that the debts against the said Daniel Clark, Chew, 
and Relf (the most of which were in the name of said Daniel Clark 
and had been contracted by him, as shown by the schedule and pPro- 
ecedi ngs aforesaid) amounted to two hundred and twelve thousand 
dollars ($212,000) or thereabouts; that Beverly Chew and Richard 
Relf did thereupon proceed to the liquidation and payment of the 
sald debts, and many others which were afterward > presented against 
the said estate of Daniel Clark, and for that PUPPOSse it became and 
Wats Necessary anid proper thi V; Chew and Relf, should sell and cdis- 
POse of a large prop erty, ali | that of the estate of Daniel (‘lark then 
vested in and b longing to the aforesaid Mary Clark in manner and 
form as betore stated; and said Chew and Relf did make many sales 
of property standing in the name of Daniel Clark and as Chew and 
Relf, and each of them (as these defendants are advised and believe 
that as the property stood in the name of said Daniel Clark) had 
been pout Into pros <eSS1ON Uli reot by the court of probates aforesaid, 
and were the executors of the will of said Daniel Clark, which gave 
them power to settle everything in relation to lis estate , and to pay 
all his debts: that inasmuch as the said Dantel Clark had 

SI7D by lis seid will, which had been duly probated by the court 
of probates of the parish and city of New Orleans, having 
exclusive jurisdiction thereof, up pointed, constituted, and named his 
mother, Mary (lark, his sole he lr’ cit} legatee, who hard, subsequent 
to the death of said Daniel Clark, accepted the estate of said Daniel 
Clark without benefit of inventory,and had given and granted unto 
Beverly Chew and Richard Relf full and specific authority (as before 
In this answer set forth), and that, as after the death of said Mary 
Clark, the probate and subsequent registration of her will and the 
appomntment of Beverly Chew and Richard Relf as the agents of the 
said estate of said Mary Clark, with full and specific powe +s to sell, 
transfer, convey, &c., &c., it Was not necessary that the sale should 
be made at pul) ic auetion, or in any other way and manner than 
such as in the ‘ir opinion would best promote and secure the interest 
of said estate, first, of Daniel Clark, secondly, that of Mrs. Mary 
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Clark, and subsequently that of the estate of Mrs. Marvy Clark, to- 
gether with that of the interest of Beverly Chew and Richard Relf, 
as in fact real owners of two-thirds thereof: that it was not neces- 
sary in the ucts of conveyance Ol any of sila propre rty sO) sold by 
them LO mention the personal lite rest which they bieaed lh} the prope 
erty, as by law their making a conveyance of the fee-simple with- 
Out reserve ot said property such iis they lid sell, the yo rsonil 
interest which they and each of them had, by act under private 
signature between themselves and Daniel Clark, inured to the use, 
benefit, and advantage, and vested in the purchaser as fully and 
effectually ils if the actual Interest ot the said Chew and Relf lieved 
been set forth in apt and proper terms formally conveyed. 

And for further answer to the balk ot seid complainants these de- 
fendants answer to that and all parts of the said bill which charges 
that a will of Daniel Clark’s. made in 1815 (as alleg@ed inn the sated 
biliof said complainants), in favor [of] the complainant Myra, came 
into the possession of Richard Relf, and Wiis fraudulently conceal dl, 
suppressed, or destroyed, or was caused to be suppressed, concealed, 
or destroved by him, and that Relf did substitute in its stead the 
sald will of 1Sll—all such parts and all such charges are, each 
and all of them, unfounded and untrue, in the opinion of the de- 
fendants. 

And these defendants, for further answer unto the bill of said 
complainants, and each for himself, sav that the charges in the said 
bill and amended bill of seid complainants which scl forth that the 
sald Richard Relf and Beverly Chew did fraudulently cause the 

will of Damiel Clark, made in IS11, to be admitted to pro- 
SISO bate 1 the probate court in ana for the parish ania city of 

New Orleans, and that they, the said Beverly Chew and 
Richard Relf, fraudulently procured themselves Lo be sworn ana 
authorized by the said court of probate to act as testa ntary CX CC- 
utors of the will made in ISIL by said Daniel Clark ; that the same 
and all parts thereof are wholly denied, except in this that they 
admit that the will and testament made by Daniel Clark in ISI] 
Was, after the death ot ssid Dart | Clark, duly admitted to probate, 
ancl its execution ordered by the said court of probates i nie for 
the parish and city of New Orleans, and the said court of probates 
did also grant unto Beverly Chew and Richard Relf, and to each of 
them, letters testamentary of the willof said Daniel Clark made in 
ISl],and that thev, and each of them, were duly sworn as such. 
Defendants deny that in such proceedings there was any wrong or 
fraud whatever: but, on the contrary, they answer that the same 
was all true and just. 

And for further answer to the said bill of said complainants these 
defendants, and each for himself, by protestation and unto so much 
of said bill of said complainants as charges and set- forth that the 
said Daniel Clark was lawfully married to Zulinea Carriere, the 
mother of the complainant, Myra (iaines, each anid all of said al- 
legations are wholly denied by these defendants, and by each of 
them. 

And further answering unto said bill they say that said Daniel 
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Clark never did intermarry with said Zulinea Carriere, nor indeed, 
if he had been so disposed, could he have done so, because these de- 
| 
complainant My ra, to wit, in the month of December, seventeen 
hundred and ninety-four, the same said Zulinea Carriere intermar- 
ried with one Gerome De Grange, who was still living and residing 
in this city of New Orleans, where also resided the said Zulinea, 
wite ot sed Jerome De (qranee ai the time of the birth of said COll- 
plainant Myra; that afterwards, to wit, on or about the 50th No- 
vember, 1805, the said Zulinea Carriere, wife of said Gerome De 
Grange, presented her petition to a court of competent jurisdiction 
in the citv of New Orleans setting forth and represent ng herself as 


fendants. ana each for limse if. Say that Hrevious Lo this birth ot the 


the wife of said Jerome De Grange, and praying for an allowance of 


alimony against said Gerome De Grange; that afterwards, to wit, on 
or about the 24th of June, 1806, the aforesaid Zulinea Carriere, wile 
of said Jerome De Grange, did present another petition to a compe- 
tent judicial tribunal in the city of New Orleans, therein represent- 
ne herself as the wife of and having intermarried with the 
SIS] said Gerome De Grange, praying for on- hundred dollars 

damages against the said Gerome De Grange, which was sub- 
sequently at creed, Lo wit, subseq ui nt to the birth of the seid COll- 
plaimants Myra. 

And for further answer these defendants, and each for himself, do 
Say that in the city ot Philadelphia, Pennsvivania, Oh or about the 
second day of August, A. D. 1808, the said Mrs. De Grange, having, 
as she allewed, obtained a divorcee from her said husband, Gerome 
De Grange, and having resumed her maiden name, did enter into a 
eontract of matrimony and intermarried with Mr. James Gardette, 
Which last marriage of the said lady, whom the complainant Myra 
styles, 11) her sec bill, as her mother, Wiis celebrated Ol} the day 
and year last aforesaid by the Right Reverand Michael Eagan, 
pastor, in St. Joseph’s church, in Philadelphia; and that she con- 
tinued to live with the said James Gardette as his lawful and 
wedded wife from thence until the death of said Gardette: and that 
the said Daniel Clark did not die for five Vears after her marriage 
last aforesaid with James Gardette: that said Daniel Clark never 
claimed or in any manner acknowledge- the said lady as lis wife; 
and that she never took, assumed, or was ever known by the name 
of said Clark. 

And for further answer, by protestation and these defendants, and 
each for himself, not waiving the benefit of their several demurrers 
and pleas, WC., Say In answer to so much of said bill of said COll- 
plainants as sets forth that the said comphanants have a right to ask 
and demand relief in the premises from this honorable court, and to 
a discovery and account from Beverly Chew and Richard Relf forand 
hecause of the several allegations in the said bill of complainants in 


ee 


the several parts wherein itisalleged that the said complainant Myra 
is the forced heir and universal devisee of the said Daniel Clark; 
and in answer toall and singular the allegations in said bill of com- 
plainants which set forth a right in the complainant to recover, as 
the surviving child, the foreed heiress, the instituted heiress by the 


gn 
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pretended will of said Daniel Clark, made in 1815, by which it is 


alleged in said bill, and annexed bill of complainants, that the said 


Daniel Clark devised and bequeathed tothe complainant, Myra, the 
property of him, the said Daniel Clark, and by the said) pretended 
will of ISLS, constituted the sad complainant, Myra, lis universal 
herr ana legatee, and containing il di claration of acknowledgment 

of the legitimacy of the complainant, Mvra, the said defend- 
S1s2. ants, and each for himself, and for his separate answer, say, 

that not admitting the said allegations, or CUTE poe thereof, but 
wholly denying the same; yet, if said allegations were true, still 
the complainants would not be entitled to the relief asked for in 
thei sald bill, because as these defendants, ana each oO! them, for 
defence to the said bill, by way of answer, state that according to 
the aforesaid statements in their answer it doth appear (and the 
defendants are prepared so to prove their showing) that thre lady 
whom the complainants, in ther bill and amended bill, set forth as 
the mother of complainant, Myra, was for many years previous to 
the birth of the said complainants, Myra. at the time thereof, and 
lor some years thereafter, the wife of Gerome De (irange: and that 
she was known and publicly acknowledged as such: and that if the 
sald Daniel Clark had connexion with the lady whereby the said 
\Mivra was begotten, and if said Daniel Clark Was, In fact, the father 
of sid complainant, Myra, (which these cle fendants neither charge 
nor admit or deny,) then the complainant, Myra, has imposed upon 
these defendants the disagreeable necessity, as a part of their answer 
and defence to claim of said complainants, to answer and aver, as 
thev now do, that, according to the facts before stated, she, the said 
complainant, Myra, is what the law denominates an adulterous 
bastard: and that by the law of the State of Louisiana in force at 
the time of the birth of the said complainant, Myra, at the time 
when the said complainants, by thei said bill, allege that Daniel 
Clark made the said supposed will in ISL5, at the time of the death 
of said Clark, and are vet in full force. 

That by the laws of Louisiane, then and CVCr since in force, thy 
sala Daniel Clark could have made no such will as the SUP pose d 
one set forth in said complainants’ bill as having been made by 
him, the serial Clark, in) ISL, as the same would have been null anid 
void, anil absolutely repudiated by the laws of the land, passed for 
the preservation of the cood morals, safety, an security of soct ty ; 
and that under such cireumstances, which these defendants are 
ready LO prove when and where this honorable COUTT Thay direct, the 
said complainant, Myra, could not have received any species of 
property, gift, or bequest from the said Daniel Clark, either by in- 
heritance, devise, legacy, or otherwise; and all such matters and 
things these said defendants, and each for himself, answers in defence 
tO the sald claims of sad complainants, as set forth nN ther said 
bill. 

And, for further answer to said bill of said complamants, 

SISS these sud defendants, nicl eneh for himself, by prot station, 
and not confessing Or acknowledging the charges contained 

in) the said bill, hor walving the benelit anid advantage of their SCV- 
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eral demurrers and pleas, but insisting on the same, say that as to 
such parts of the said bill of said complainants as alleges that the 
complainant Myra is the legitimate child of the said Daniel Clark, 
the same are wholly untrue; they allege that said Daniel Clark was 
never married; that the mother of said complainant, whoever she 
may be, never took the name of said Clark, was never recognized 
by such name, or in any way acknowledged by said Daniel Clark ; 
that she never was introduced into the same circle of society by or 
with the said Daniel Clark ; that the said Clark was paying lis ad- 
dresses to others, long after the birth of the complainant Myra, with 
the hope and intention of joining and consummating a matrimonial 
alliance, which would have affixed infamy to his character and 
name if the illegations of the said complainants in their said ‘pill 
were true, but which these defendants again, as they have before 
answered, aver are untrue. 

They further answer and sav that the said complainant Myra 
never was spoken of in the lifetime of said Daniel Clark, nor there- 
after, until within a few years last past, as the legitimate child of 
the said Daniel Clark - so far from such being the truth, these de- 
fendants, and each of them, answering, sav that she, the said Myra, 
In infancy, was taken into the family of Col. Samuel B. Davis, by 
whom she was raised, and who, of course, knew very well that she 
Was not the legitimate child of said Daniel Clark’? and he, the said 
Samuel B. Davis, did institute a suit in the first judicial district 
court of the State of Louisiana on the 24th of June, 1817, against 
Beverly Chew and Richard Relf, in their representative capacity of 
executors of said Daniel Clark, deceased, in which he, the said Sam- 
uel B. Davis, appeared, by authority of said court, curator ad litem 
for the said complainant Myra; and that in the petition of said suit 
It is set forth that she, the said Myra, therein called Myra Clark, was 
a natural, to wit, an illegitimate child of Daniel Clark ; the purpose 
of which suit was to obtain a decree from sald court recognizing the 
said complainant Myra, then an infant under the age of majority, 
as a natural child, to wit, an illegitimate child of the said Daniel 
Clark, and to have alimony allowed for her Support and education 
aus such ordered to be paid out of said Danicl Clark’s estate; that 

Beverly Chew and Richard Relf,in their said capacity of ex- 
SIS4. ecutors of said Daniel Clark, caused an answer to be filed, 

and on the 19th of lebruary, ISIS, the said suit was volun- 
tarily abandoned. That afterwards, to wit, in the wili of Mrs. Mary 
Clark, before recited and referred to, the said complainant Myra is 
spoken of as a “natural child,” meaning an illegitimate child, of 
sald Daniel Clark. So that these defendants, and each for himself, 
for further answer, say that those who were most intimately ac- 
quainted with the circumstances of the birth of said complainant 
Myra never fora moment pretended that she was the legitimate 
child of sald Daniel Clark, but the most probable position in which 
they desired to place her was as the natual child, to wit, an illegit- 
imate child of the said Daniel Clark. But these said defendants do 
not admit that the said complainant Myra is a natural child of said 
Daniel Clark, deceased, but that, on the. contrary, they expressly 
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answer that she is not, nor was she ever ack nowledge- by ead 
Clark as such in any of the modes recognized by law provided for 
In such cases. 

And for further answer these defendants, and each for himself, by 
protestation, and say that the complainant Myra, then Mrs. Whit- 
hey, Instituted proceedings in the court of probates in and for the 
parish and City of New Orleans, on or about the 16th of June, 1S354, 
the object and scope of which was the same in substance as the said 
complainants now seek by their said bill, and to which these de- 
fendant- beg leave to refer as part of this their answer; that after a 
delay of two years to give the said complainant Myra a full and 
ndequate time to procure the testimony for the Purpose of substan- 
tinting the allegation in the petition set forth, the said Myra and her 
then husband, William W. Whitney, would not proceed with their 
sald suit, but voluntarily suffered a non-suit to be entered therein ; 
that on or about the 27th of February, 1S54, the complainant Myra 
and her then husband, William W. Whitney, instituted suit against 
Richard Relf and Beverly Chew in the district court of the United 
States in end for the eastern district of Louisiana, in which it ts, 
among other things, set forth that Beverly Chew and Richard Rel! 
were the executors of Daniel Clark, and in that capacity took pos- 
session of the papers and effects of said Clark ; and in said last- 
mentioned suit it is further stated, as the basis of the claim of 
sill complainant Myra, then Muvra Whitney, that a fund had 
been placed in the hands of said Samuel B. Davis by Daniel 
Clark, in trust and confidence, for the use and benefit of said 
complainant Myra; that the said Chew and Relf had falsely and 

fraudulently collected said amount so alleged to have been 
S185 deposited by said Clark in trust for the use and benefit of said 

complainant Myra, and that they, Chew and Relt, had ap- 
plied the same to their own use and benefit; threat they, Chew and 
Relf, answered to the said demand nad allegations In the sated peti- 
tion of said complainant Myra and her then husband, William W. 
Whitney, and atter due proceedings there hac there Wis ai verdict 
ofa jury and a judgment therein rendered in favor of the defend- 
ants, Beverly Chew and Riehard Relf: that another suit was tried 
in the district court of the United States in and for the eastern dis- 
trict of Louisiana, in which Richard Relf was therein plaintiff, and 
William W. Whitney, then husband of the complainant Myra, was 
defendant, which suit was instituted for a libel published by said 
Whitney for saying that the said Richard Relf had ce stroved OF SU})- 
pressed the said pretended will of Daniel Clark made in 1815; that 
the truth of said allegations was put in issue by said Whitney and 
Richard Relf, and there was a verdict and judgm nt for the said 
Richard Relf. by which it was determined that the allegations in re- 
vards Lo the destruction ot the VW it] of Daniel Clark, alleged to have 
been made in 1813, were wholly untrue 

And these defendants, further answerlng to said complamants by 
protestation, &e., sav that each and every piece anc pareel of prop- 
erty, whether of real estate or personal property of Daniel Clark’s 
estate, which was sold by Chew and Relf, was so sold for the full 
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value thereof, respectivel v,at the time of any such sale, and the pro- 
cecds thereof, so far as the same came into the hands of Chew and 
Relf, or either of them, and so far as in truth the same belonged LO 
the estate of Daniel Clark, the said proceeds of any and all such sales 
were faithfully and honestly appropriated to the liquidation anil 
pavinent of the debts of said Daniel Clark, and those of his estate, 
and in executing the purposes of the will and testament of the said 
Daniel Clark. That at the time of the death of said Daniel Clark 


his affairs were much embarrassed, and he owned large sums of 


money; among other things he was very largely indebted to Daniel 
W. Coxe, of Philadelphia, under a contract and settlement made on 
the 12th of July, 1S11, and which, after the death of said Clark, was 
adjusted and settled by Beverly Chew and Richard Relf, to wit, on 


or about the 27th day of February, 1519, at which time the estate of 


said Daniel Clark was indebtcd unto said Daniel W. Coxe in the 
sum of one hundred and seventy-two thousand nine hundred and 
fifty dollars (127,50); to all which debts the proceeds of his estate 
were faithfully applied. 
And for further answer to the said bill of said coniplain- 
SIS6 Ants these said defendants, ancl each for himself, by pretesta- 
tion, and say that on the application of the said complainant 
Myra, and her then husband, William W. Whitney, in a suit insti- 
tuted by them against Beverly Chew and Richard Relf, in the court 
of probates in) nic for the parish and City of New Orleans, before 
herein referred to, in the month of May, 1836, the said court, on the 
oath of said Whitney, therein filed, and on a rule thereupon in said 
suit taken by the said complainant Myra and her then husband, 
William W. Whitney, on the said Chew and Relf, the said court did 
direct ane order that the papers belonging to or referring to the 
estate of said Daniel Clark, then tn possession of said Chew and Relf, 
be brought 1) and deposited in the sid Court, which Was necord- 
ingly done, anid his estate so far settled by delivering uy) all his letters 
and papers. 

And these defendants, ana each lor himself, by protestation, and 
flor further answer to the said bill of said complainants, say that in 
the court of probate sin and for the par h and City of New Orleans, 
on the day ot 
of persons therein styling themselves the heirs of the aforesaid Mary 
Clark, and as her heirs, legatees, and devisees. claimed to be entitled 
to an account from Beverly Chew and Richard Relf of their admin- 
istration of the estate of said Daniel Clark. and to possession of the 
remainder thereof; and after hearing the said appheation, and after 
the appointment of an attorney to represent the absent heirs, the 
sii COUTT of probates did order, direct, and decree that ah account 
should be rendered into the said court by Beverly Chew and Rich- 
ard Relf, showing their administration of the estate of said Daniel 
Clark as his exccutors; and thereupon afterwards, to wit, on the 23d 


day of August, ISOS, the siicl Chew ana Relf lid, it) obedience of 


siti decree of the sila court of probates, file their account in suid 
court, together with all necessary and proper vouchers to sustain 
and explain the same, showing fully and particularly everything 


an application was made for and on behalf 
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which had ever come into their possession as executors of the said 
Daniel Clark, and all property of every kind, real and personal, 
which belonged to said Clark, or in which he, the said Clark, hac 
un interest at the time of his death, and which in any manner came 
into the POssess1on of the seid Beverly (Chew and Richard Relf, or 
either of them; and upon the filing of said account the said Chew 
and Relf did present their petition to said court of probates, praying 
that due and legal pnublications of the presentation of siitd ic- 

counts might be made, which was ordered and done by said 
SIS7 court, calling and admonishing all persons to show cause whiv, 

within a given time, in said notice mentioned, the said ae- 
count should not be approved ne homologated, all of which was 
done in strict conformity to the laws of Louisiana: and ufterwards, 
to wit, on the 17th day of April, IS+41, the said court of probates in 
and for the parish and City of New Orleans, did further order and 
decree that the seicl account should be homolowated, s() far us not 
then opposed, and all which proceedings, and the several other pro- 
ceedings therein in said court had, these defendants refer to its peur 
of this their jomnt and several answer to the bill of said complain- 
ants, and set the same up in bar to any relief sought for by the said 
complainants in their said bill. 

And for further answer to the said, bill of said complainants these 
defendants, and each for himself, saving and reserving, now ane 
forever, to themselves, and each to himself, all manner of exception 
which may be taken to the many errors, uncertainties, and imper- 
fections in said bill of said complainants, and not waiving their sev- 
eral demurrers and pleas heretofore and now filed, but wholly re- 
lving thereon by protestation, and for further answer say that the 
probate oft the will of the deceased Daniel Clark, Which will Wiis 
made on the 20th day of May, IS11, (as hereinbefore set forth,) and 
probated by the court of probates In and for the parish ana City of 
New Orleans, in the month of August, 1813, after the death of said 
CJark, (as also hereinbefore set forth,) and the several proceedings, 
petitions, and oppositions and orders therein rendered and filed, and 
the filing and homologation of the account of Beverly Chew and 
Richard Relf, executors of Daniel Clark, and to which the defend- 
ants beg leave to refer, and hereafter to show to this honorable court, 
has the foree, under the laws then and now in force in Louisiana, of 
the thing adjudged, and these defendants set the same up by way of 
answer and defence as res judicata, and especially as against the com- 
plainants, because, as they and each of them further answer, by way 
of defence, that the said probate and the judgment of the court of 
probates in and for the parish and City of New Orleans, ordering 
the will of Daniel Clark, dated May 20th, IS11, and rendered in the 
month of August, IS15, to be probated, was not rendered ex parte, 
but in fact on a real contestation, to which one of the supposed Oxr- 
ecutors to the pretended will of said Damiel Clark, made in 1815, 
(as set forth in the said bill of complainants,) was a party, to wit, 
Dusnan De la Croix,and that therefore the said complainant, Myra, 

who claims under the said will pretended to have been 
SISS) made by said Daniel Clark in 1513, was in fact then and there 
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and therein duly represented by the said Dusnan De la Croix, 


who opposed the registration and probate of the said will of the said 
Daniel Clark made in 1811; but his aL. ‘ifter hearing, was 
overruled, and the probate thereof was decreed by the Hon. James 
Pitot, judge of the said court of probates in and for the parish and 
City of New Orleans, being also the same gentleman whom it is al- 
leged in the said bill of said complainants was also named by said 
Daniel Clark in his pretended will made im 1815 as one of the ex- 
ecutors thereof: and because, further, the complainant, Myra Gaines, 
the wife of William W. Whitney, voluntarily made themselves parties 
to the mortuary proceedings in the succession of Daniel Clark, which 
were Cone ‘luded aus to the COMP ainant. Myr & by the homologation 
of the account of the executors of his will, and because the judg- 
ment of homologation was duly notified to her and her said husband, 
from which thev hever appealed, 

And for further answer these defendants say that, being possessors 


in good faith, under a just title, they are not bound by the laws of 


Louisiana to account for the rents and profits of the land thus held 
In their possession, but, on the contrary, the complainants, if they 
could evict these defendants, are bound by law and in equity to pay 
over to them all the Improve ments upon the lands before obtaining 
possession ; and they allege said improvements to be of the value 
stated in the amended schedule, which they claim: to be decreed to 
he paid to them respectively in) Case of eviction, lye fore the V ure dis- 
possessed of the said property ; and these defendants pray that the 
bill of con iplainants may be dismissed and that they may have a 
decree for their costs in this behalf most wrongfully susteined. 

THOS. H. LEWIS anp 

ISAAC T: PRESTON, 

Nol’s for De f’ts. 

STATE OF LouIstana, Parish of St. Landry: 


Gerisime Richard, Madison Lyons, Abraham Herman, Jun’r, Abra- 
ham Herman, Sen’r, and Adolph Richard, the defendants, being 
duly sworn, doth depose and say: That the facts stated in the fore- 
going answer as of their personal knowledge are true, and they be- 
lieve those to be true which they have discovered from the informa- 
tion of others. 

Sworn to and subscribed, at the parish of St. Landry, this — day 


of . 1845, before me. 


SISo Srare or Loutstana, Parish of St. Landry: 


Geriscme Richard, Madison Lyons, Abraham Herman, Jun’r, 
Abraham Herman, Sen’r, and Adolph Richard, the defendants, be- 
Ing severally duly sworn, do depose and Say: That the facts stated 
in the foregoing answer, as of their personal knowledge, are true, and 
they believe those te be true which they have discovered from the 
Information of others. 

GERASEME RICHARD. 
ABRAHAM TARMAN, Jr. 
ABRATIAM HARMAN, Sr. 
ADOLPH RICHARD. 


°c. =o 


Ee 
—— a 
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Sworn to and subscribed at the parish of St. Landry, this 26th 
Sept. LS-b. 
A. GARRIGUES, 
Parish Judy fil and for Parish ol Sf. Landry. 


Schedule of improvements put upon the land in possession of Abra- 
ham Herman, Junr, claimed by Edmund P. Gaines and wife in 
their bill of complaint filed in the United States court in and for 
the Sth eirenit, sitting in chancery. 

A dwelling house worth five hundred dollars, outhouses worth 
five hundred dollars, say one thousand dollars the value of saic 
lmMprovements. 


ABRAITAM TLARMAN, Jn. 


De tts’ kv... before Lusher. Com’ r. Replication led LO fk hy. S16. cn the 
Cause of Gaines and Wife vs. Carnel, Martin. et al.. No. 1408. 


LC. S. Circuit Court. 
EKomunpb P. GAINnes and Wire vs. Gerasimo Rictiarp ef al. 


Replication to the answers of Gerasimo Richard, Madison Lyons, 
Abraham Herman, Jr, and Abraham Herman, Sr. 


These rephiants, saving and reserving all just exceptions to the 
said answers, for replication say that they will aver and prove thetr 
sald bill to be true and sufficient, and that the said answer is uncer- 
tain, untrue, and insufficient, without this, that any other matter or 
things whatsoever in the said answer contained is true; all which 
matters and things these affiants will be ready to, prove as the court 
shall direct; and they humbly, as in their said bill. 

LACKEY & HUNTON, 


NY icitors. 


STOO) Th fis’ kv. Le fore Lusher. Com. Plea of Carnel. Martin, el al. 
hiled May, ISG. a the Case of Gaines and Wife vs. Carnet, 
Murtin, et al., No. 1408. 


The plea of Wm. C. C. C. Martin, Reuben Carnel, Silas Talbert, 
Wm. R. Brown, Anne G. Pearce, James Pearce, William IL. Carnal, 
Winder Crouch, Nathaniel Holley, John W. Pearce, in his own right 
as one of the heirs of Stephen Pearce, deceased, and as the tutor of 
Silas and Charles Pearee, minor heirs of the suid Stephen Pearce, 
deceased, Branch Tanner and Desire, his wife, Wm. Hl. Cusiton 
and Mary B., his wife, Elizabeth S. Stafford, William fletherwick, 
Providence ‘Tanner, Joseph I. Scott, Joshua Pearce ana esther, his 
wife, Robbert Lynn Tanner, Henry Jackson, Montfort Wells and 
Martha L., his wife, defendants to the bill of complaint filed against 
them by FE. P. Gaines and Mvra Clark, his wife, complainants. 

These defendants, by protestation, not confessing or acknowledg- 
Ing to be true any of the matters or things In said complainants’ 
bill mentioned in such manner or form as they are therein set forth 
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or alleged, do plead thereunto, and for this their plea say: That, 
previous to the death of Daniel Clark, in 1818, he, the said Daniel 
Clark, made and executed his last will and testament in due form of 
law, dated in May, IS11. And for further plea they say that, after 
the death of said Daniel Clark in 1815, said will was duly probated 
in the court of probates in the parish of Orleans, which said pro- 
bate stands unreversed and uncalled in and stands by judgment of 
said court of probates, which is the only court in Louisiana which 
could have COPNIZANCE thereof in the first Instance: that by said 
will Beverly Chew and Richard Relf now named and appointed the 
executors of said Daniel Clark; that letters of executorship of said 
will were issued by said court to the said Beverly Chew and Richard 
Relf; that the probate of said will has now been set aside, nor said 
letters of executorship reversed ; that by said will he, the said Daniel 
Clark, named ana uppolnted his mother, Mary Clark, his sole heiress 
and universal legatee, and gave to her his entire estate, real and 
personal; that the said will has been duly ordered to be executed 
by a judement of the said court of probates in the parish of Orleans; 
and while the said judgement stands unreversed, this hon. court has 
no jurisdiction or authority to entertain that part of complainants’ 
bill which seeks to cause the said probate of the said will to be an- 
nulled and set aside; but the said court of the probates in the peur’ 

ish of Orleans is the only court of Loutsiana which has or 
S191) can entertain jurisdiction of that part of complainants’ bill. 

All which matters and things these said defendants aver to be 
true, and they plead the same in bar to so much of complainants’ 
said bill as seeks to cause the probate of said will of Daniel Clark 
made in ISL], to be annulled and set aside, and humbly demand 
the judgment of this hon. court whether they ought to be compelled 
to make any further or other answer thereto, and huinbly prays to 
be hence dismissed, with their reasonable costs and charges in this 
behalf most wrongfully sustained. 

DUNBAR HYAMS, & ELGEE anp 
THOs..H. LEWIS, Counsel. 


We do certify that in our opinion the foregoing plea is well 
founded in point of law. 
WM. DUNBAR and 
THOS. TH. LEWIS, 


( OUpxe A 


The cle fendants, Whim. U. C. [. Martin, Reuben Carnel, Silas Tal- 
bert, Wm. R. Brown, Anne G. Pearce, James Pearce, Wm. H. Car- 
nel, Winder Crouch, Nathaniel Holly, John W. Pearce, Branch Tan- 
ner and Desiree, his wife; Wm. H. Curetowy and Mary B., his wife; 
Klizabeth S. Stafford, William Hetherwiek, Providence Tanner, 
Joseph J. Scott, Joshua Pearce and Esther, his wife; Robert Lynn 
Tanner, Henry Jackson, Montfort Wells and Jeannetta, his wife ; 
Thomas J. Wells and Martha L., his wife, do severally make oath 
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that the foregoing plea Is hot interposed for delay, and that in point 
of fact it is true as well as in law, as they are advised and believe. 
WM. TH. CURETON., 
MARY B. CURETON., 
BRANCH TANNER. 
DEZERER TANNER. 
WINDER CROUCIL. 
JOSHUA PEARCE. 
KSTHER PEARCE. 
NATH’L HOLLEY. 
PROVIDENCE TANNER, 
MONTFORT WELLS. 
JEANNEDPTA WELLS. 
JOIN N. PEARCE. 
REUBEN CARNEL. 
WM. C.C.C. MARTIN. 
HENRY JACKSON, 
ROBT L. TANNER. 
TH. J. WELLS. 
MARTIN L. WELLS. 
TILOMAS PEARCE. 
S. TALBERT. 
ANN G. B. PEARCE. 
W. R. BROWN. 
W. H. CARNEL. 
kK. S. STAFFORD. 
WM. HETHERWICk. 


Sworn to and subscribed before me on this 9th day of March, 
1S46. 
THOS. F. SCOTT. Com’r. 
Sworn to and subseribed to before me at New Orleans, La.. by 


John W. Pearee, this 19th Mareh, 1546. 
S192 JACKSON, Judge. 


Def'ts’ kv., before Lusher, Com’r. Demurrers of Ilarriet Matthews et 
als. hiled 4 May. IS IG, in case of Gaines and Wife vs. Carnel, Mar- 
tin et als... No. 1408. 


The Demurrers of Harriet Matthews, Widow of George Matthews, 
Son and forced Heir of said George, deceased, two of the Defend- 
ants to the Bill of Complaint of Edmund P. Gaines and Myra, 
his Wife, Complainants. 

These defendants, by protestation, not confessing or acknowledg- 
ing all or any of the matters and things in said bill of complainants 
to be true, in such manner and form as the same are therem and 
thereby set forth and alleged, do demur to the said bill, and for 
cause of demurrer show that the said complainants have not hy 
their said bill made such a case as entitles them in a court of equity 
to any discovery from these defendants, respectively, or cither of 
them, or to any relief against them, as to the matters contained in 


aes 


ett pC LL LE IDLY LE EAA 


G71S8S THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 


the said bill, or any of such matters; and that any discovery which 
can be made by these defendants touching the matters complained 
of in said bill, or any of them, cannot be of any avail to the said 
complainants for any of the purposes for which a discovery is sought 
against these defendants by the said bill, nor entitle the said com- 
plainants to any relief in this court touching any of the matters 
therein complained of. Whereforeand for divers other good causes 
of demurrer appearing in the said bill, these defendants do demur 
thereto; and they pray the Judgment of this hon. court whether 
they or either of them shall be compelled to make any further or 
other answer to the said bill, 

And these defendants, by protestation, not confessing or acknowl- 
edging all or uy of the matters and things in the said bill of: com- 
plainants to be truein such manner and form as the same are therein 
and thereby set forth and alleged do demur to the said bill, and for 
further cause of demurrer do show that although by said bill said 
complainant Myra allewes that she Is the lawful heir of One Daniel 
Clark, under a pretended will of 1515, vet it nowhere appears by the 
said bill that she, the said complainant Myra was legally acknowl- 
eda doin the manner pointed Out by law as the legitimate child of 
sald Daniel Clark, nor does it appear that she, the said compl't 
Myra, was born in lawful wedlock of Aulime, nee Carriere; nor does 

it cp pear by the said bill that the said Arrlime, Hee Carriere, 
S195 was the lawful wife of thesaid Daniel Clark, but on the con- 

trary said bill imphedly admits that the said compl’t Myra 
was born illegitimetely. Wherefore because of the vagueness and 
Insufficiency of such allegations, and for divers other ood causes of 
demurrer appearing mn the said bill, these defendants do demur and 
pray the Judgment of this court if, &e. 

And these defendants, by protestation, not confessing or admitting 
all or any of the matters and things in the said bill of complainants 
to be true in such manner and form as the same are therein and 
thereby set forth and alleged, do demur, and for further cause of 
demurrer do show that it appears by the complainants’ own show- 
Ing that these defendants claim the property or estate mentioned in 
their bill under sales made by one Richard Relf and one Beverly 
Chew, acting as executors under the will of Daniel Clark, made in 
IS11, and as attorneys in fact of Mary Clark, mother of said Danie! 
Clark ; and it does not in any manner appear by complainants’ bill 
that James Pitot and others therein named as the pretended will of 
S15 ever qualified its such, or that the said will of ISIS ever has 
been admitted to probate by the proper court, which, these defend- 
ants are advised, Is the court of probates for the parish of Orleans. 
Wherefore, and for divers other good causes of demurrer appearing 
In the said bill, these defendants do demur thereto, and they pray 


judgment, Ke. 


These defendants, by protestation, not confessing or acknowledg- 
ing all or any of the matters and things in the said complainants’ 
bill contained to be true in such manner and form as the same are 
therein and thereby set forth — alleged, do demur to the said bill, 
and for further cause of demurrer do show that the said bill is ex- 
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hibited against these defendants and forty-two other Dersors is le- 
fendants thereto, for several distinct and independent matters and 
causes Which have no relation to each other, and wherein, or in the 
greater part whereof, these defendants are in no Way Interested or 
concerned and ought not to be implicated. Wherefore there defend- 
ants pray for judgment if, &e. 

These defendants, by protestation, hot confessing or admitting 
any of the matters stated in compl'ts’ bill to be true in manner and 
form as stated, do demur to the said bill,and show for further cause 
of demurrer that the said bill does not contain sufficient matter of 
equity whereupon this court can ground any decree in favor of the 

sald complainants, or give the said complainants any relief 
S194 against these defendants, inasmuch as said complainants 

have full ana adequate remedy ‘ul law. Wherefore these de- 
fendants pray Judgment if, &e. 

These defendants, by protestation, not confessing or admitting 
any of the matters stated in compl'ts’ bill to be true In manner and 
form as stated, do demur to the sald bill,and show for further cause 
of demurrer that said complainants, by thetr own showing, have 
from Japse of time precluded themselves from equitable relief with- 
out showing any excuse thereof; that by the laws of the land these 
defendants have aequired rights by their laches, even supposing 
complainants ever had any against these defendants, which will be 
upheld, while the pretended claims of complainants are preseribed 
by the laws of this State. Wherefore, by reason of the many causes 
herein set forth and now insisted upon, these defendants do pray 
judgment whether they should be compelled to answer the bill of 
complainants, and that they may be hence dismissed, with their 
costs, &e., most wrongfully sustained. And as in duty bound will 
ever pray, Xe, 

C. E. MOUNT anpb 
EDWARDS & IAYS, 
Sols for Lh fe nedants. 


I certify, from careful examination of the foregoing demurrer, 
that | am of opinion that the Sillie Is well taken and well founded 
in law. 


C. Ek. MOUNT, Counsellor. 


Personally appeared before the undersigned, Justice of the peace 
In and for the parish of West Feliciana, Louisiana, the within | 
named demurrants, Harriet and Charles L. Matthews, who, being 
duly sworn, sav the foregoing demurrer is not interposed or filed by 
them for delay, but upon advice of counsel that the Sillhne Is for pro- 
tection and maintenance of their interests and proper defence. 

HARRIET MATTHEWS. 
CHARLES L. MATTHEWS. 
Sworn to and subseribed before me, this 27th day of April, 1846. 


H. HINCH, 
dustios of thie Peace. 


ne 
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Dr f'ts’ hv.. hy fore Lush gf Com'’r. Plea of RP. Carnal. Filed Od June, 
LS+46. in ( (iKe ot (JUiNOS and Wife UN, Martin. Carnal, et al. No. 
14108. 


la the Matters of the Tleirs of William M. Clark, who are made De- 
fendants LO the Dil] (>| Complaint liled by I. . (iaies and 
Myra Clark, his Wife, Complainants. 


Reuben Carnal, of the parish of Rapides, Upon whom service of 


the subpoena addr ssed to the heirs of Win. M. Clark hevcl been 
S195 served, not confessing Or acknowledging to be [ruc any of the 

matters or things in the said complainants’ bill mentioned in 
such manner or form as the same are therem set fortlf and alleged, 
doth plead thi reunto, and for plea saith that this hon. court herth ho 
jurisdiction over the heirs of William M. Clark, who are not, nor 
were they before, at, or since the filing of complainants’ bill, citi- 
ZCUS of the State of Loulsiana, but cre citizens, one of the State of 
Virginia, and the others of the State of North Carolina: that the 
names of the said heirs are as follows, to wit, Martha, the wife of 
Urquehart, living in the State of Virginia; Margaret, the wife of 
Lewis Thompson ; William, Mary, Kenneth,Samuel, Harriet, David, 
ana Gavin Clark, call of whom reside in the State of North Carolina: 
that they are all the children of the said William M. Clark, and the 
five last mentioned are minors, and have no tator or guardian to 
represent them, as the said Carnal Is informed and verily believes: 
that the wife of the said Wim. M. Clark, the mother of the said 
minor children, Is also dead ; that no process has been served Ol} the 
said heirs or any of them other than the service above mentioned, 
as the sald Carnal verily believes: that the suid Reuben Carnal Is 
the executor of the estate of William M. Clark aforesaid, and man- 
ages the property thereof situated within the limits of this State, 
but he hath no power or authority from the heirs of the said Will- 
jam M. Clark to appear in court and defend suits which may be 
Instituted against them ; all which matters and things the said Reu- 
ben Carnal avers to be true, and pleads the same for and on behalf 
of the said heirs of the said William MM. Clark: wherefore he prays 
In their behalf that this his plea be sustained, and in accordance 
therewith he humbly craves of -his hon. court that this suit be dis- 
missed, so fur as the heirs of Wim. M. Clark are coneerned, aunicl for 
judgment for his costs in this behalf most wrongfully sustained. 

REUBEN CARNAL. 

STATE OF LourstANna, Parish of Rapides: 

Before me, J. N. PT. Richardson, parish judge of the parish afore- 
sald, personaliy appeared Rueben Carnal, defendant on behalf of the 
heirs of Wm. M. Clark in the for volng plea, who, being by hie 
duly sworn, did declare and say: That his said plea is not interposed 
for delay, and Is true in point of fact, to the best of his knowledge, 
remembrance. and belief, 


REUBEN CARNAL. 


ee ee 
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Sworn to and subscribed before me, this Sth day of November, 
IS45, at Alexandria, In the par hand State aforesaid. 
Jo N. TT. RICHARDSON, 
Parish Judge. 


We, the undersign d counsel of Reuben Carnal, defendant afore- 
said, certify that in our opinion the pleas of the defendant is well 
founded in point of law. 


DUNBAR, HYAMS & ELGEE. 


SLO Def ts’ ker.. bi fore Lushe - f one i. Plea of f onepton and iw ? 
hiled 1) iD Cy. IS bt}. aT thie f “Ise ot (; ries ned iw? rs. (vipa / 
Martin. ef al.. No. 10S. 


The plea of John Compton and nily Compton, defendants, to the 
bill of complaint filed against them by FE. P. Gaines and Myra 
Clark, his wife, complainants. 


These defendants, by protestation, hot confessing or acknowledg- 
Ing to be true any of the matters or things in said complainants’ 
bill mentioned in such manner or form as they are therein set forth 
or allsged, cdo plead thereunto, and, for this their plea, Suy tliat 
previous to the death of Daniel Clark in LS15, he, the said Dantel 
Clark, made and executed his last will and testament in due form 
of law, dated in May, ISl1: and for further ples they Say that after 
the death of said Daniel Clark in IS15 said will was duly probated 
in the court of probates in the parish of Orleans, which said pro- 
bate stands unreversed and uncancelled, and stands by judgment 
of said court of probates, which is the only court mm Louisiana 
which could have cognizance thereof in the first Instance; that by 
said will Beverly Chew and Richard Relf were named and cL prorat 
the executors of said Daniel Clark: that letters of exccutorship of 
sald will were duly issued by said court to the said Beverly Chew 
and Richard Relf; that the probate of said will has never been set 
aside, nor sald letters of executorshiip reversed; that by sald will 
he, the said Daniel Clark, named and appointed his mother, Mary 
Clark, his sole heiress and universat legvatee, nd rave to her his 
entire estate, real and personal; that the said will has been duly 
ordered to be exeented by a judgment of the said court of probates 
in the parish of Orleans, and while the said judgment stands 
unreversed this hon. court has no yuri diction or authority Lo 
entertain that part of complainants’ bill which seeks to cause the 
said probate of the said will to be annulled and set aside, but that 
one of the district courts established for the parish of Orleans alone 
has or can entertain jurisdiction of that part of complainants’ bill; 
all which matters and things these said defendants aver to be true, 

and they plead the same in bar to so much of said com- 
SLOT plaints’ bill as seeks to cause the probate of the said will 
of Daniel Clark, made in IS11, to be annulled and set aside, 
and humbly demand the judgment of this hon. court whether they 
ought to be compelled to make any other or further answer thereto; 


4216; 
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and humbly pray to be hence dismissed. with their reasonable costs 


and charges in this behalf most wrongfully sustained. 
KR. N. & A. N. OGDEN, 
Nol rs for Defe ndants. 


We hereby certify that, in our opinion, the foregoing plea is well 
founded in point of law. 


R. N. & A. N. OGDEN. 


Paritsy OF RAPIDEs, to wit: 

The defendants, John Compton and Emily Compton, his wife, 
being duly sworn, declare : That the foregoing plea Is hotinterposed 
for delay, and that in potnt of fact it is true. 

J. COMPTON, 
AMELIA COMPTON. 


Sworn to and subscribed before me this 15th day of December, 
15-416. 
W. M. STAFFORD, 
Parish of Rapides, Justice of the Peace. 


Def'ts kv.., before Lush x Com r. Plea of J. # hint. kiled ? Jan'y, 
IS 17. MT ( Vise of (saines and Wate is, f ‘arnel. Martin. et al., No. 
1405. : 


The plea of James T. Flint. one of the defendant to the bill of com- 
plaint of Edmund Pendleton Gaines and Myra Clark Gaines. 


To the honorable the fifth Grreuit court of the United States for the 
district of Loulsiana: 


This defendant, by protestation, not confessing or acknowledging 
all or Ln \ of the matters and things In the bill of said complainants 
mentioned and contained to be true,in such manner and: form as 
the same are therein set forth and alleged, lor plea tosaid bill, so far 
as It relates to this defendant and claims the recovery of any of the 
lands deseribed in said bill which now belong to and are in posses- 

sion of this defendant, saith that he neither does nor ever did 
S19S own, claim, or possess any other portion of the lands Clii- 

biaced within the boundaries of the large tract purchased by 
William Miller and Alexander Fulton from. the Choctaw, Biloxi, 
and Pascagoula tribes of indians on the 14th of May, 1S02, under 
which purchase the complainants claim title, except a tract of 
Stet un superficial arpents ; that the tract owned by this defendant 
as aforesaid lies and fronts on the right bank of Bayou Beeuf, in the 
parish of Rapides, on which bayou it has a front of about 16 ar- 
pents, running back between parallel lines to the rear line of said 
Indian claim, so as to include a superficial of DS 6 arpents, and 
is bounded above by the lands of Silas Talbert and below vy the 
lands of James Pierce; that said tract of land was sold by Elizabeth 
Wood, the widow of Henry Clement: Mary Clement, the widow of 
John A. Fort; and Eliza Ann Clement and Benjamin Story, her 
husband, to Micah Peabody Flint and Jesse P. Brown, by an act 
passed on the 5th of February, 1829, before Hugh K. Gordon, then 
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a notary public in and for the parish of Orleans, for the sum of six 
thousand four hundred dollars, payable at 1, 2,5, and 4 vears from 
the date of said sule: that by ah act passed before Thos. HM scott, 
parish judge in and for the parish of Rapides, on the Sth of Novem- 
ber, 1831, the said Jesse P. Brown sold his interest in said land and 
In other property connected with the same to the said Micah P. 
Klint for thesum of 84,775.81, and for the further consideration that 
the said Micah P. Flint should pay all the debts of the firm of Flint 
& Brown; that the said Micah P. Flint died in the year 1857, leav- 
ng il will, by which he appointed Isaac, Thomas, and Kebenezer 
Hubbard Flint his executors: that subsequently to the last-men- 
tioned sale the above-mentioned tract of land purchased by Felton 
& Miller in 1802 from the Choctaw, Biloxi, and Pascagoula Indians 
was surveyed by the surveyors of the United States; that said sur- 

vey was approved by the surveyor general of the United 
S199 States for the State of Louisiana on the 9th of March, 1839: 

that on the 9th of April, 1859, said Indian claim = was 
patented Ly the President of the United States, with the boundaries 
which were given to it in the aforesaid survey; that from said sur- 
vey and patent it appears that the aforesaid tract of land now owned 
by the petitioner, which in the two atoresaid sales from Mrs. (‘lem- 
ent, Mrs. Fort, and Mrs. Story to Flint & Brown, and from Brown 
to Flint, was supposed to have a aepth of 40 arpents from Bayou 
Boeuf and a superficial extent of 640 arpents, has a mue ‘h smaller 
depth, so as to include only a superficial extent of 585,5°) arpents, 
and that on the 17th of December, 1542, the said executors of Micah 
P. Flint procured the plantation belonging to his estate, which is 
known by the name of the Lanesburg plantation, and of which the 
aforesaid tract of 33: D166 arpents Is ud part, to be sold at probs ite sale 
after the usual advertisements and delays, on re that the 
purchaser should assume the mortgage debt due by said plantation 
to the Union Bank of Louisiana and pay the remainder in twelve 
months from the day of sale; on which condition said plantation 
was adjudicated to this defendant for the sum of $55,000. 

And this defendant doth aver that at and before the time of said 
respective sales of Mrs. Clements, Mrs. Fort,and Mrs. Story to Flint 
& Brown, by J. P. Brown to Micah P. Flint, and by said executors 
of Micah r. lint to this defendant, the said vendors were seized or 
pretended to be seized in fee simple, and were In possession of said 
tract of land: that all said sales were made with full warranty of 
title: that long before the said probate sule to this defendant of De- 
cember 17, 1842, the full price agreed upon in the two sales from 
Mrs. Clement, Mrs. Ford,and Mrs. Story to Flint & Brown and from 
Brown to Ie }int has been paid, and thocat this defendant has also paid 
on his aforesaid purchase, previous to the filing of the bill of the 
complainants, the sum of six thousand five hundred and sixty-two 

dollars and fifty cents. 
SPOU And this defendant doth also aver that he verily believes 
that the said Micah P. Flint and Jesse P. Brown and Isaac, 
Thomas, and I. I. lint had, at the time of the execution of the 
aforesaid conveyances and up to the filing of the bill of the com- 
*K 
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plainants, and Ks is defendant further avers that he had himself up 
to the time of the filing of the bill of the compl: Uunants, no notice 
whatever of Sees claim set forth In said bill, or of the circumstances 
stated in said bill from which sald claim) 1s = to arise: and this 
defendant insists that said Mie ah P. Flint and Jesse P. Brown were, 
and mal he himself is, a bone fic fe purchaser of said land for a eood 
and Val llé ab le ponies» lee te and without any notice of said claim: 
all which matters and things rs this defendant doth aver and plead Wn 
bar to so much of the bill of the complainants as relates to this de- 
fendant and tends to claim the recove ry of the above-described tract 
of 385,°"°) arpents belonging to this defendant, and prays the Judg- 
ment of this hon. court whet it I he should make any further uwiuswer 
to said bill, 

And this defendant, not waiving his said plea, but relying thereon, 
and for better supporting the same, for answer saith that he verily 
believes that the sid Micah ¥ Ie hint and Jesse * Drown, Isaac, 
Thomas, dnd E. H. Flint never had before the filing of said 
bill, and he avers that he himself never had up to the time of 
the filing of said bill, any notice whatever, either express or im- 
plied, of the claim now set up by the complainants, or of the facts 
and circumstances mentioned in said bill, from which said claim ts 
said to arise; and this defendant specially avers thet up to the date 
ot his ator sic purchase he hac ho notice Whatev r ot the real or 
ue tended existence of the will of Daniel Clark of ISLS, mentioned 
in the bill of the complainants, or of its contents, or of its loss or 
destruction; and he further avers that although subsequently to lis 
aforesaid purchase he understood that the complainants h; ud insti- 
tuted a suit in this hon. court for the recovery of certain property 

situated 1) the City of New Orleans, which they claimed 
S20] under a will of the late Daniel Clark, yet he had no notice 

whatever, either express or implied, up to the servicé of the 
subpoena in this present suit that the claims of the complainants 
extended tO the aforesaid l; cll 1d ot this de fe na: int, Oo r th: af said land 
had ever been held or sold by Daniel Clark, Beverly Chew, and 
Richard Relf, or either of them. 

Wherefore this defendant pleads the aforesaid purchase for a val- 
nable consideration, without notice to the bill of the said complain- 
ants, so far as the same refers to him and to the aforesaid land owned 
by him, and prays the judgement of this honorable court whetuer he 
should be compelled to make any further answer to said bill: and 
prays to be hence dismissed, with his reasonable costs and charges. 

JAMES T. re INT. 
La JANIN. f Counsel. 


Janes T. Flint, the above defendant, being duly sworn, saith: That 
ihe facts stated in the foregoing plea and answer are true, and that 
sald plea is not interposed for delay. 


JAMES T. FLINT. 


Sworn to and subscribed before me— 


THOS. F. SCOTT, Com’r. 
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The undersigned counse! hereby certifies that in his Opinion the 
above plea is well founded in point of law. 


L.. JANIN. 


1), f ts’ ker. hye hore Lushe vr. ( om vr. , pide viele f and Supple bide vtal Bill. 
beiled wan January, S49. i thie f (1Se cif (saines aud Wyte MN. (Clarnel 
Martin. af al. No. | LOS of Docket ( s Circual Court, La. 


To the judges of the United States circuit court, in chancery 


‘To the judges of the United States circuit court of the fifth cireuit, 
within and for the distriet of Louisiana: 


Mdmund Pendleton Gaines and Myra (‘lark CGiaines, lis 
$202 wife, who are citizens of the State of Tennessee, by leave of 
the court for this PUPPOSse first had and obtamed, bring this 
therramended bill anid supplemi Htaevalhist Richard Relf and Be verly 
Chew, of the City of New ( Yrleans, ana Charles Matt! ews, of the parish 
ol Rapides, SO} and herr of (reoree \latthews, late (>| thre State of 
Louisiana, deceased, all ot whom cre citizens of the State of Lou- 
nine 
And therefore your orator and oratrix complain and Suy that your 
oratrix Is the legitimate and only child and heir-at-law of Daniel 
Clark, late of the City of New Orleans and State of Lousiana, and 
ucitizen of said State, who departed this life in said City of New 
Orleans on or about the sixteenth day of August, In the Vear of our 
Lord one thousand eight hundred and thirteen; that vour oratrix 
was born in lawful wedlock of the said Daniel Clark with one 
Auline. nee Carriere, who, at the time of said marrhige, Was and Is 
how a resident of the said City of New Orleans; that the said mar- 
riage of said Damiel Clark with said Zuline, nee Carmere, was solem- 
nized and celebrated at the city of Philadelphia, in the State of 
Pennsvivania, by cl priest of the ltoman Cathole echureh, In pore “- 
ence of a withess or witnesses, with the strict observance of all the 
Necessary forms and ceremonies prescribed Dy the laws of the said 
State of Pennsylvania forthe solemuization of barra “in orabout 
the year of our Lord One thousand elolt hundred cuba three: threat 
vour oratrix is the only issue of said marriage, and that she was 
born Ol, or about the day of July, In the vear of our Lord Ole 
thousand eight lundred and six, and was, at ali times, recognized 
and treated by the said Daniel Clark, until lis death, as lis only 
child and lawful heir to his estate: that the said Daniel Clark, at 
his death, was possessed ofa lara and valuable estate, worth, at that 


time, as vour orator and oratrix are informed and verily believe, 
nearly, if not more than, the sum of one million of dollars, lawful 

Money of the United States, over and above his just debts of 
S205 Whatsoever hature or description, which sald estate consisted 
property, 


of lunds, tenements, messuages, and chattels, real 
Immovable and movable, slaves, bonds, mortgages, NOLes, book ac- 
counts, stocks, securities of various descriptions, contracts, and other 
choses In action, and Pioney , tliat wMongs: the lands, tenements 
cuni premises belonging to the said Damel Clark, and which he left 
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at his death as a part of his estate or succession, is the following de- 
scribed piece or parcel of land, to wit: 

A certain tract or parcel of land situated in the parish of Rapides, 
in) the State of Louisiana, being sixteen and three-tenths arpents 
front on each side of the Bayou Boouff, with all the depth belonging 
Lo sald part, being il pearl oft the land purchased from the Choctaw, 
Biloxi, and Pascagoula Indians by Miller and Fulton, and by them 
conveyed tO seid Danicl Clark, by act before Peter Pedeselaux, Ol} 


the 10th day of June, 1806, adjoining a tract of twelve and one-half 


arpents front on both sides of said Bayou Boouff, which was sold by 
sald Daniel Clark, during his lifetime, to Dill & M. W. Kimball; 
also six and one-fourth arpents of land adjomning the above tract, 
fronting on the left bank of the said Davou Boeulf, with all the depth 
belonging to said tract, all of which said tract is bounded on the 
lower side by lands of Robert Barrow and Robert Bernis, all of which 
said tracts or parcels of lands and premises were conveyed by said 
defendants, Relf and Chew, pretending io act as the testamentary 


executors of said Daniel Clark, and as attorneys-in-fact of Mrs. Mary 


Clark, who pretended to be the heir and devisee of said Daniel Clark, » 


to George Mathews, deceased, the father of the said defendant, 
Charles Mathews, and from whom he, the said Charles, claims to 
Inherit, and of right to hold and claim, all and singular, the said 
premises, 

Your orator and oratrix farther show unto vour honors that the 
sald Damiel Clark was born of honorable Trish parents, who immi- 


erated to this country a shert time after the achievement of 


S204. American Independence, and settled at or near Germantown, 

In the State of Pennsylvania: that at an early age he came 
to the City of New Orleans to reside, at the period when the then 
Territory of Louisiana was under the dominion of Spain; that from 
i few vears prior to or about the vear one thousand eight hundred, 
the said Daniel Clark was actively engaged in extensive commercial 
enterprise In connexion with one Daniel W. Coxe, of the city of 
Phialercle Ipliia, with Ohne OY TOPE persons 1) the city of New York, 
and with one or more persons in the cities of Montreal and Quebec, 
until some time in or about the vear one thousand eight hundred 
and eight or one thousand eight hundred and nine, at which period 
he withdrew entirely from such pursuits and devoted himself to the 
eare of lis estate and to the cultivation of social relations with his 
friends; that in the early part of the month of May,in the year one 
thousand eight hundred and eleven, the said Daniel Clark, having 
heard that the said Daniel W. Coxe, of Philadelphia, in consequence 
of the unfortunate result of his enterprise and speculations, had 
failed or become insolvent. and the rumor being that he, the said 
Daniel Clark, had become involved with the said Coxe by reason of 
SOIC informality in) the act of dissolution with sald Coxe, he, the 


said) Daniel Clark, immediately chartered a vessel and departed 


irom New Orleans for Philadelphia by sea. 

That previous to lis said departure the said Daniel Clark con- 
veyed In the conticds tial trust, for the sole Use and benefit ot your 
oratrix, then about the age of five years, unto his then most trusted 


se 
‘ 


— 


— 
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and dlevoted friends, Colone! Joseph |). |). Bellechasse. how deceased, 
Colonel Samuel B. Davis, now residing at Wilmington, in the State 
of Delaware, and Chevalier Francois Dusnan De la Croix, now re- 
siding In the City of New Orleans, all of whom at that time resided 
nor near the City of New Orleans, lands and slaves, property of 
great value, and left in the hands of said Davis, in like trust, near 
thirty thousand dollars in money and securities; and also, as 
$205 your orator and oratrix are informed and believe, two or three 
notes made by Wade Hampton in favor of said Daniel Clark, 
amounting in all to the sum of two hundred thousand dollars, or 
thereabouts; all which he, the said Daniel Clark, intended and de- 
clared should be appropriated to and for the sole use and benefit of 
your oratrix in case of aecident to him, the said) Damiel Clark, on 
his then contemplated voyage; that having, by these confidential 
trusts in the hands of lis said friends, secured to vour oratrix the 
largest portion of his estate, and having left ample property for the 
discharge of his just debts, the support and maintenance of his aged 
mother, and to defray all eCXpehses of administration, he, the said 
Daniel Clark, just before setting sail on his said yvovage, to wit, on 
or about the twentieth day of May, one thousand eight hundred and 
eleven, by an olographie will wholly written, dated, and signed by 
himself, disposed of the said remainder of his estate, real and per- 
sonal, which said will is substantially in the words and figures fol- 
lowing, to wit: “In the name of God, amen. I, Daniel Clark, of 
New Orleans, do make this my last will and testament. Jmprimis. 
| order that all my just debts be paid. Second. I leave and be- 
queath unto my mother, Marv Clark, now of Germantown, in the 
State of Pennsylvania, all my estate, real or personal, which T may 
dic possessed of. Third. | hereby nominate and appoint my friends, 
Richard Relf and Beverly Chew, my executors, with power to settle 
everything relating to my estate. New Orleans, 20th May, IS11. 


“DANIEL CLARK.” 


That said will, immediately after the making thereof, was placed 
In the hands of the said Richard Relf and Beverly Chew, or one of 
them, to be used only in case of accident to him on his then con- 
templated vovage; that a few days after the making of said will, 
and in the same month of May, the said Daniel Clark departed On 
his voyage, arrived at Philadelphia in safety, and there found that 
although to some extent involved by said Coxe, that lis apprehen- 
sions were not well grounded, and after taking measures to prevent 

future liability with and for said Coxe, he, the said Daniel Clark, 
$206 returned to New Orleans, in the month of July, one thousand 

eight hundred and eleven; that after that period the said 
Daniel Clark, having relinquished active commercial pursuits, and 
public affairs generally, gave his entire care and attention to the 
husbanding and improving his large estate, and devoted his leisure 
time to the cultivation of kindly social relations with his friends, 
who were devotedly attached to him, and who at all times enjoved 
his entire confidence, und amongst whom were the most distin- 
guished and best men of that day. In his intercourse with those 
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friends your oratrix, his daughter and only child, was often and 
almost constantly il promi nt theme of his conversation; lis recog- 
nition of her as his only ehild, lis plans for her proper cdueation ils 
his ehild and herr Lo his estate and ood habe, were subjects well 
known and appreciated by all who were honored with his intimacy 
and confidence. He had ceased to have confidence in the fidelity 


and Integrity of his Dost obliged benehe ances, the defendants, Relf 


and Chew, and consequently enjoined Secrecy with respect to them 
upon all those to whom he had communicated his intentions with 


regard LO lis CSstihate nicl lis herr. lle dwelt with deep feeling of 


regret upon the train of circumstances which might cast the’slightest 
doubt of the validity of lis marriage and the legitimacy of his child 
when he should be no longer (')} carth LO shield her from the foul 
breath of calumny. He often declared that the said will hereinbe- 
fore mentioned and set forth was made to mect an « Mcrechey, anid 


that previous to making it he had secured to his child the greater 
hat he should revoke said will and make an- 


portion of his estate: t 
other, which should be his last will and testament, in which his 
child, your oratrix, would be fully and completely recognized as his 
only legitimate child, born in lawful wedlock of him with said 
Zuline, vee Carriere, and that he should leave her the nndispnted 
heiress of his entire estate. 
That 11) PuUPSstAance of this his declared PUPpose anid Intention, he, 
the said Daniel Clark, did, as vour orator and oratrix are In- 
8207 formed and verily believe, and so charge the fact 1s, some 
time in or about the month of July, in the year one thou- 
sand eight hundred and thirteen, make and exeeute im due form, 
according Lo the then law cr] Lousiana. lis last wil] ana testament, 
Wholly written, dated, and sigtied by himself, which said will was 
and is denominated in and by the laws of Loutsiana, in such case 
made and provided,an olographie will; that said will was in all re- 
spects legal and sufficient for that purpose, and was a full and com- 
plete recognition of the legitimacy of vour oratrix and his only ehild, 
and did bequeath and devise to your oratrix, as lis universal heir, 
all and sIngular the estate of sald Daniel Clark, both real anid 
personal, charged, however, with certain legacies, which are herein- 
t particularly <¢t forth: that said will after its execution and 
was shown to and perused by, or its contents made known to, sev- 
eral persons, friends of the said Daniel Clark, to wit, the aforesaid 
Col, ellechasse. ( hevaher Dusan Ly lat (rox Jumes Pitot. ana 
Mrs. Harrict Harper, now living, the widow of George Morris Smith, 


| 1] 


} } Ee _ ae. . , 
qmdeceased : That Salad Wil, Desldes thie recognillol and declaration Ol 


, . 


the legitimacy of your oratrix, and devised and bequest to her as 
aforesaid, directed that an annuity of two thousand dollars per an- 
num should be paid to Mis. Mary Clark, then of Germantown, the 
mother of the said Daniel Clark, during her life; annuity of five 
hundred dollars per year to be paid to Caroline De Grange until 
her majority, When said annuity was to cease, and the said Caroline 
Was to rece ive the stn oof live thousand dollars cls at legacy ; that 
one vear after the settlement of lis said estate the sum of five thou- 


sand dollars should be paid as a legacy to a son of Judge Pitot, then 


Sete aetna 


ee 
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of New Orleans, and at the same time the sum of five thousand dol- 
lars to a son of Mr. Du Buys, then of New Orleans, as a legacy, and 
that his faithful slave, Lubin, should be emancipated and a main- 
tenance provided for him; that said will, when completed by him, 
after having been shown to lis friends as aforesaid, and had been 
perused and its contents known by some or all of them, it was 
placed by said Daniel Clark in a small black case, in which he was 
known by his most intimate friends to have kept his most valuable 
private papers. 
S208 That said Clark stated to sundry persons, and especially to 
those hereinbefore named, where said bill would be found in 
the event of lis death. That after his death, as your orator and 
oratrix are Informed and believe, when the said bill could not be 
found, and the said will of eighteen hundred and eleven was pro- 
duced by the said Richard Relf, and probate thereof demanded by 
him as the last will and testament of said Daniel Clark, the greatest 
indignation was expressed and felt by the said friends of said Daniel 
Clark and others in community who knew, and who had good rea- 
son to believe, and did believe, that the said will of eighteen hun- 
dred and cleven had been revoked by the said will of eighteen 
hundred and thirteen, which had been by some person or persons 
suppressed or destroyed. That diligent scarch made — by the said 
friends of the said Daniel Clark to tind his said will of cighteen 
hundred and thirteen, without avail. 

Your orator and oratrix further show unto your honors that the 
sald Daniel Clark departed this life on or about the sixteenth day 
of August, one thousand eight hundred and thirteen, and that 
prior to his making his last will and testament, in the year one 
thousand eight hundred and thirteen, he received back from his 
suid friends all or nearly all of the property, real and personal, 
which he had as aforesaid placed in their hands in trust for your 
oratrix as aforesaid. 

That, as your orator and oratrix are informed and believe, a short 
time before the death of the said Daniel Clark the said Richard 
Relf, having met with affliction in the toss of his wife, he was in- 
vited by the said Daniel Clark to reside with him at his house where 
he then resided, situated in the Faubourg St. Jolin, in the City of 
New Orleans, and that being thus situated he, the said Relf, during 
the last illness of the said Daniel Clark, assumed and took upon 
himself the sole management of the affairs of the household of said 
Daniel Clark, and during that time had access to the private office 
of said Clark in his then said dwelling, and to the papers and docu- 

ments of every description therein contained. 
S209 That, as your orator and oratrix are informed and believe, 

the conduct of said Richard Relf excited general remark 
and condemnation in the then community of New Orleans, and the 
deepest indignation and the most — apprehensions amongst the 
devoted friends of said Daniel Clark; that those friends were solici- 
tous for the state of his health, and often called at his dwelling 
during his last illness to visit the said Daniel Clark, but were, in 
ulmost every instance, denied admittance by said Relf, who sought 
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to allay their apprehensions respecting the condition of the said Clark 
by falsely representing to them that he, the said Daniel Clark, was 
In no Imminent danger, but that his plivsiclans ordered that no one 
should see him. That when often requested by said Daniel Clark 
to send for one or more of his most faithful friends he, the said 
Relf, always, under various pretences, neglected or refused to com- 
ply with such requests, endeavoring by such means to accomplish 
and to conceal his iniquitous designs, to destroy the last will of him, 
the said Daniel Clark, and to substitute in its place the said will of 
eighteen hundred and eleven, in which the said Riehard Relf knew 
himself, with the said Beverly Chew, to have been named and ap- 
pointed executors. ‘That your orator and oratrix have good reason 
to believe, and do believe, that immediately after the death of the said 
Daniel Clark he, the said Richard Relf, having access to the books 
and private papers of him, the said Daniel Clark as aforesaid, did 
abstract from the said case or trunk, or from some other place where 
the same was deposited, the said last will and testament of said 
Daniel Clark, made in the vear eighteen hundred and thirteen as 
aforesaid, and did surreptitiously conceal, SUppress, OF destroy the 
sume: and did substitute in the plaee and stead thereof the said 
will of ergbteen hundred and eleven. 

And vour orator and oratrix further show unto your honors chat 
on or about the seventeenth day of August, one thousand eight 
hundred and thirteen, the said will of Daniel Clark, made in the 
vear eighteen hundred and cleven as aforesaid, was presented to the 

then court of probates of the City of New Orleans, in and 
$210 forthe parish of Orleans and was In form probated : and on or 

about the twenty-seventh day of the same month letters testa- 
mentary were granted unto the said Richard Relf, and that on or 
about the twenty-first day of January, in the year of our Lord one 
thousand eight hundred and fourteen, letters testamentary were In 
like manner granted in the same court unto said Beverly Chew. 

And your orator and oratrix further show unto your honorable 
court that they are advised ana have coo reason to believe, and do 
believe, that all the proceedings i) said eourt of probates of the City 
of New Orleans for the parish Orleans, touching the probate of said 
will and the granting of said letters testamentary to the said Richard 
Relf and Beverly Chew, the defendants hereto, are wholly null and 
void, by reason of many irregularities and defects in said pro- 
ecedings dpparent upon the reeord of said proceedings, and for 
other causes which ean be shown to this honorable court, espec- 
ally as to the rights aural equities of your oratrix herein. set 
forth; and that vour orator and oratrix, should they be advised by 
their counsel that it Is necessary, and in the opinion of this hon- 
orable court it Is competent for them so to do, will insist Upon the 
fact of the entire and absolute nullity ot al] said proceedings in sala 
probate court In the matter of the probate of said will and granting 
said letters testamentary as far as the rights and equities of your 
oratrix may be affected thereby; and in that case they pray leave to 
refer to the records of said proceedings now in the custody of the 
clerk of the second district court of the City of New Orleans for 
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greater certainty, and to make such other proof aliunde as hay be 
competent and lawful for them to do at all times when the aid of 
this honorable court, for the Purposes of discovery or reliet against 
the said Relf and Chew, defendants, or others, may be evoked by 
your orator and oratrix or either of them. 
And your orator and oratrix further show unto your honors that 
the said Mary Clark, the mother of said Daniel Clark, named as 
devisee in his said will of the year eizhteen hundred and 
S211 eleven, was then aged, and resided in the town of German- 
town, In the State of Pennsylvania, and that the said Richard 
Relf and Beverly Chew, in order the more effectually to conceal and 
accomplish their designs of appropriating the large estate of said 
Daniel Clark to their own purposes, procured, or caused to be pro- 
cured, a power of attorney from the said Mary Clark, bearing date 
on or about the first day of October, in the year one thousand elglit 
hundred and thirteen, by which they, the said Richard Relf and 
Beverly Chew, pretend to have been duly authorized and empow- 
ered by the said Mary Clark, to accept and take possession of for her, 
and for her sole use and benefit, all and singular the estate of said 
Daniel Clark, both real and personal, and to do and perform all acts 
relating thereto, as if she were herself then and there present and 
acting; that under and by virtue of the power and authority pre- 
tended to have been conferred by sald’ act of Marvy Clark, they, the 
suid Relf and Chew, assumed to take possession of and accept all 
and singular the estate or succession of said Daniel Clark, and to 
act therein In all matters as the said Mary Clark might have done 
had she been actually present and in person, according to law In 
such case made and provided, accepted of said estate and succession 
aus the instituted and universal heir of said Daniel Clark; but vour 
orator and oratrix are advised and verily believe, that the said act 
of procuration and power of attorney of the said Mrs. Mary Clark 
to the said Relf and Chew, and which they and each of them ac- 
cepted and assumed to act and did act, by the authority thereby pre- 
tended to have been conferred, is utterly and absolutely null and 
void for the uses and purposes therein expressed. That the said 
Mary Clark could not by law accept of said succession and estate by 
means of third persous thus constituted and appointed, and especi- 
ally as the said Relf and Chew, prior to their accepting said act of 
procuration or power of attorney from said Mary Clark, had assumed 
and entered upon the duties of testamentary executors thereof, claim- 
ing to be legally named, appointed, and authorized to act in such 
capacity. | 
S212 That if it had been legally competent for the said Mary 
Clark to accept of said succession, by attorney or persons thus 
constituted and interposed, they, the said Richard Relf and Beverly 
Chew, were wholly incompetent in law, and in view of the antago- 
histie positions, duties, ane relations of the CXeCcuUuLOrs of sid SLICCCS- 
sion and the universe devisee thereof, Lo accept of seria procuration, 
and lawfully to do any act by virtue of its pretended authority ; 
wherefore your orator and oratrix, should they be advised It Is proper 
and necessary, and in the opinion of this honorable court it 1s com- 
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petent for them so to do, will insist that all and singular the acts 
and doings of the said Relf and Chew, and each of them, touching 
said succession or estate of said Daniel Clark, pretended to have been 
done under and by virtue of any pretended authority vested in or 


conferred Upon them. Ol’ either oft them. by src act of procuratt Nl of 


said Mary Clark iis tO the aceeptance of sitid SUCCESSION by her, nia 
as to all acts done under her authority, or pretended authority, thus 
conferred or expressed, are absolutely null and void, as far as the 
same may prejudice or in any manner affect the rights of your ora- 
trix as the sole child and hetr-at-law of said Daniel Clark. 

And your orafor and oratrix further show unto your honors that 
they will at all times insist upon the will of said Daniel Clark, mad 
Inthe vear eighteen hundred and thirteen, and the suppression 
thereof, as herein stated, whensoever and wheresoever it may be 
legally competent for them so to do, except in such cases as such 
right =O LO insist Is dlistinetly ana CNP ssly waived Ly then. 

And your orator and oratrix further show unto your honors that 
the said Relf and Chew have in ahny Instances acted with regara 
to said succession of said Daniel Clark, and especially in the disposi- 
tion of the property herein deseribed, in their assum | two-fold ea- 
pacity us eCxXecutors ot said SuCcCeSSION ana cls attornevs-iIn-fact of the 
said Mary Clark, without the least regard to the duties, forms, cere- 

monies, or solemnities which the law of Louisiana in such 
$215 cases Imposed upon and preseribed for them as such execu- 

tors, or the obligations which they owed to the said Mary 
Clark; that the property herein deseribed was disposed of and con- 
veyed by said hye If and Chir Ww. as executors of sald Daniel (‘lark and 
as agents of said Marv Clark, to the said George Matthews, now de- 
ceased, thie father of the siild defendant, { ‘harles Veatthew so cul private 
sale, on or about the sixteenth day of January, 1819, without pre- 
vious advertisement Or appraisal, wholly contrary to the law | 
Louisiana at that time in full force and effect, which positively pro- 
hibited all sales of property belonging to successions of Persons de- 
ceased In any other manner than at public auction, after observing 
all the forms and solemmnities prescribed by law, and that there was 
ho Cause OFr 1ece <sity for Making sale of the prop rly aforesaid for 
any of the purposes of paying the debts of said succession, of all 
which he, the said George Matthews, had constructive notice, and 
might, by making inquiry and investigation which the law required 
of him, have fully informed himself. 

And your orator and oratrix further show unto this honorable 
court, ana chia re the fact to he “(), that your oratrix Wils born Ol) Or 
about the — day of July, lie thousand elolt hundred “nid SIX, 1) 
the City of New Orleans aforesaid; that Immediately after her birth 
she, your oratrix, Was placed in the family of Samuel B. Davis, then 
residing in thesaid Citv of New Orleans, and was under the care and 


supervision of the said Samuel B. Davis and Mrs. Mary Ann Rose , 


Davis, his wife, and so remained during the lifetime of the said 
Daniel Clark, and that during that period she was always known 
and called in the family of said Davis as Myra Clark. 

That a few months prior to the death of said. Daniel Clark, to wit, 


‘’ 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. Oso 


In the vear one thousand eight hundred and twelve, the said Sam- 
uel B. Davis removed from the City of New Orleans to the city of 
Philadelphia to reside permanently, and at the particular instance 

end request of the said Dantel Clark he, the said Samuel B 
S214 Davis, took with him your oratrix. That your oratrix, from 

and after the death of her father, the said Daniel Clark, was 
called and known by the name of Myra Davis, and was kept in en- 
tire lwnorance of her true name and parentage until some time in or 
ubout the vear one thousand eight hundred and thirty-two, and a 
short time prior to her marriage with William Wallace Whitney, 
then of the State of New York, deceased. 

That at or about the time of her said intermarriage with the said 
William Wallace Whitney, at the time aforesaid, he, the said Sam- 
uel B. Davis, and others, made a full disclosure to your oratrix and 
her then husband, the said Whitney, of her real name, parentage, 
and history, and, as far as was known to them, the extent, nature, 
and condition of her just rights, of which she had been so unjustly de- 
prived, and of which, until that time from the profound seereey in 
which they had been involved in regard to her, she was without the 
mecahs or oppertunity of possessing herself : that as far as was in 
their power so to do, as your oratrix was assured by them, thos 
who had assumed the care and cducation of your oratrix, and whom 
she had ignorantly supposed te be her parents, and others who, up 
to the period aforesaid, had been in possession of the secret with re- 
evard to the history of your oratrix and her rights, did furnish your 
oratrix and her then husband with information respecting the same, 
and proffered such aid as was in their power and consistent with 
truth and justice to enable your oratrix and her said husband to 
acquire her said rights and to redress the wrongs and Injuries which 
had been so cruelly inflicted upon your oratrix. 

That having obtained such information as they were enabled to 
do in the city of Philadelphia aforesaid, your oratrix and her then 
husband, the said William Wallace Whitney, went to the City of 
New Orleans some time in or about the vear of our Lord one thou- 

sand eight hundred and thirty-four, and then and there adopted 
S215) and vigorously Prose cuted such means and measures as they 

were advised by their then counsel were competent and nee- 
essary In order to be put into the possession of the estate or succes- 
sion of her father, the said Daniel Clark, Which legally and equita- 
lly belonged to her as well iis hye y right iis his sole herr-at-law iis in) 
her right and capacity of instituted heir of the said Daniel Clark by 
hissaid will ofthe year one thousand eight hundred and thirteen, which 
your oratrix had been informed, and as your orator and oratrix now 
believe, has been destroved or concealed and suppressed ; that the im- 
mense estate left by her father, the said Daniel Clark, and then in 
the possession of said Relf and Chew and a large number of indi- 
viduals of great wealth and high standing, who had unlawfully (vet 
it may be in some instances with no wrong intentions on the part 
of those who held said estate from said Relf and Chew with regard 
to your oratrix), opposed to your oratrix and her then husband so 
powerful a combination that but for the sincere confidence which 
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they conscientiously felt in the truthfulness and justice of her cause 
they would not have done to promise themselves success. They be- 
heved that neither the means were Wahting for the PuUposes of cor- 
ruption, nor the will and disposition on the part of the said Relfand 
Chew and their confederates to use those means for such Purposes, 
That your oratrix and her then husband, the said Whitney, insti- 
tuted various proceedings in the tribunals in the State of Louisiana, 
under the advice of their then counsel, tor the purpose of obtaining 
her rights; amongst others for the purpose of annulling the probate 
of the said revoked will of one thousand eight hundred and eleven, 
and of establishing or giving effect of the said last will and testa- 
ment of the said Daniel Clark of the Year one thousand elolht hun- 
dred and thirteen ; but so great and overpowering was the combi- 
nation of wealth and the influence whieh it could command which 
was brought against them, and so numerous were the confederates 
of said Relf and Chew, and many of them, too, in high places, 
$216 that vour oratrix and her then husband were advised so to 
do, and did altogether abandon several of the suits and pro- 
ceedings which they had so instituted, and others, especially those 
Institute: for the purpose of giving effect to said wil! of said Damiel 
Clark of 1813, were suspended in order to invoke such aid as this 
honorable court Is competent to afford in the premises 
That on or about the twenty-cighth day of July, in the year of 
our Lord one thousand eight hundred and thirty-six, vour oratrix, 
with her then husband, the said William Wallace Whitney, as com- 
plainants, filed their bill of complaint in this honorable court against 
the seid Relf ana ( ‘hew, ana others holding portions of the estate of 
said Daniel Clark, for the purpose of obtaining such discovery and 
relief as to this honorable court should seem meet and proper.to af- 
ford—amonest other matters to declare your oratrix to be the legiti- 
mate and only child of the said Daniel Clark, deceased, born in 
lawful wedlock of the said Daniel Clark with the said Zulime nee 
Carriere: that the said will and testament made by said Daniel 
Clark in the year eighteen hundred and eleven had been revoked 
by the sald Daniel Clark by his said last willand testament of the year 
elghteen hundred and thirteen, which had been surreptitiously de- 
stroved or concealed anid suppressed iis charged 1 sald ball, cnel lo 
give due foree and effect to said suppressed will as though the same 
had been duly exhibited in and probated by the proper forum in 
the State of Louisiana, constituted by law for that and such like 
purposes,and for an accountingon the part of said Relf and Chew and 
their confederates of such property and effects, rights, credits, reve- 
nues, issues, rents, and protits belonging to or derived from the said 
estate or succession of said Daniel Clark, claimed by your Oratrix, 
as had at any time come into the POSSCSSION of said Relf and Chew 
and their confederates, or either of them. 
And your orator and oratrix further show unto your honsrs that 
the said William Wallace Whitney, the former husband of 
S217 your oratrix aforesaid, departed this life on the — day of 
,In the year one thousand eight hundred and thirty- 
sevell ; that on the — day of A LSoo, your orator “ana oratrix 
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were united in marriage; that on the twenty-fourth day of May, 
IS39, by a supplemental bill filed in this honorable court for that 
purpose, the said suit was thereupon ordered to be prosecuted in the 
hames of your orator and oratrix as complanants, and the said suit 
Is this pending ; that by reasol) ot the entire lwnorance ot VOour OPra- 
trix and her said husband respecting the extent of the estate of the 
said Daniel (lark, to which she is entitled aus aforesaid, the property 
herein described was not embraced in said bill, and such is the case 
with regard toa very large amount of property belonging to her 
sald father, which your orator and oratrix, since the filing ol sad 
bill, have discovered. 

And vour orator and oratrix further show that the property herein 
described, ever since the same came into the hands of the said 
George Matthews, unlawfully as aforesaid, has yield doa large an- 
nual revenue, which was enjoyed by the said Matthews during his 
life, and since his death said revenues have been received by lis 
heirs, and for several Veurs past have been and are now received by 
the said defendant, Charles Matthews. 

And your orator and oratrix submit to this honorable court, and 
charge, that the said Relf and Chew, having unlawfully assumed 
POSSESSION and control of said property, are liable to your oratrix as 
Implied trustees thereof to her sole use and benefit, and that the said 
George Matthews took such property burthened with said) trast in 
lavor of your oratrix, and that his succession in the hands of lis 
heirs is chargeable with all the revenues, issues, and profits derived 
therefrom; and that the said Charles Matthews is lable to your 
oratrix as aforesaid forthe entire amount of the revenues and profits 
derived from said property during the time he has received the 
sume, together with the lawful interest thereon from the times re- 
spectively when he so received them, according as it shall be de- 
clared by this honorable court that vour oratrix is entitled thereto 

either in her capacity of foreed heir of the said Daniel Clark 
SZIS to her legitime, or four-fifths of lis said succession, or the en- 

tire thereof as his instituted universal heir and devisee by his 
sald last will and testament of the year 1S15 as aforesaid. 

And your orator and oratrix further show unto your honors, and 
expressly declare, that for the purposes sought to be accomplished 
by this suit vour oratrix will limit her claim against the said de- 
fendant. Matthews, to the extent of four-fifths of the property de- 
scribed therein, and four-fifths of the revenues, issues, and profits 
thereof, with the lawful interest thereon, since it came as aforesaid 
unlawfully into the hands of the father of said defendant, the said 
George Matthews, to which extent of the rights of your oratrix, as 
the forced heir of said Daniel Clark, the said property is charged 
In the hands of the said Charles Matthews as with a trust for the 
use of your oratrix as aforesaid, as your orator and oratrix are ad- 
vised and respectfully submit to this honorable court. 

But vour orator and oratrix further expressly state. that in case 
the proceeding in this honorable court now instituted and pending, 
or which may be hereafter instituted, shall result in affording to 
your oratrix the means of establishing the will of the said Damiel 
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Clark made in the year one thousand eight hundred and thirteen, 
in which your oratrix was named and instituted universal heir of 
said Daniel Clark, and of setting aside and annulling the said will 
of 1811 in the forum constituted in the State of Louisiana for such 
purpose, or in case such showing shall be made in this honorable 
COUTL as shall demand the aid and interposition of this honorable 
court, and in its oplaton it shall be competent so to do, to vive full 
force and effect to said will of the vear ISIS, notwithstanding Its 
suppression as herein charged, then, in that event, your orator and 
oratrix will claim the entire of said property herein described, with 
the revenues, issues, and profits thereof, and the lawful interest 
thereon, since the same came unlawfully into the hands of the satd 

defendants, or either of them. . 
S21!) And your orator and oratrix expressly state and charge 

that said will and testament of the said Daniel Clark, 1 
which your oratrix was declared to be the legitimate enna only child 
of the said) Daniel Clark and the sole instituted and universal heir 
to his @state, Was actually and lawfully made, and that the same 
Was surreptitiously suppressed as herein set forth, and that the same 
was a full and complete recognition and acknowledgment of your 
oratrix as the legitimate child and heir of said Daniel Clark, born 
In lawful wedlock of the said Daniel Clark with the said Auline, mee 
Carricre, as hereinbefore stated; and that for the purposos of this 
suit your orator and oratrix will at all times insist upon said will 
anid claim all the benefit nicl advantage which thir “ume Can afford lo 
her in this honorable court, as far as it may be competent, as a per- 
fect and full declaration by her father, the said Daniel Clark, of the 
validity of his said marriage with said Zualine, wee Carriere, and the 
legitimacy ol your oratrix as his forced heir as aforesaid. 

And your orator and oratrix further show unto your honors that 
they do not know at what time the said (reorge Matthews departed 
this life, ner who are lis heirs, nor where they or cither of them 
reside, CXCCPI the ssid (Charles Matthews, defendant herein, who 
resides in and is a citizen of the State of Louisiana; but they are 
Informed anal believe, and so Charge the fnet Is, threat the said Charles 
Matthi Ws Came Into and Is now in the sole POSSCSSION and OCCUPAaney 
of the said land and premises herein deseribed either by right of 
Inheritance or by purchase, but by what right particularly your 
orator and oratrix are not Informed and know not. 

And your orator and oratrix further show unto this honorable 
court that they, or some one In their behalf, have often nicl In a 
friendly bibetbidier requ sted the said Charles Matthews Lo surrender 
LO your oratrix the entire of suid property ana premises herem de- 

scribed, or her legitime or four-lifths thereof, as forced heir 
S220) aus aforesaid of seid Daniel Clark, anil to come toa just ilC- 

counting with your oratrix for the revenues, issues, and 
profits of said property, and the interest thereon since he received 
the same, and since the same came into the hands of his father, the 
said Creorge Matthews, or into the hands of his heirs or legal rep- 
resentatives, and to pay over to your oratrix such sums as might be 
found due to her upon such accounting ; but he, the said Charles 
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Matthews, has at all times refused, and does now absolutely refuse 
to comply with such reasonable requests 
And your orator and oratrix further show unto your honors that 
the said Mary Clark departed this life at Germantown, in the State 
of Pennsylvania, on or about the ninth dav of June, one thousand 
eight hundred and twenty-three, leaving as her heirs and devisees 
by her last will and testament Mrs. Eleanor O'Bearne, late of Sligo, 
Ireland, now deceased: Jane Green, wife of George Crreen, late of 
Liverpool, England, now deceased ; Sarah Jane Campbell, now. of 
Germantown aforesaid : Caroline Barnes, late of St. Louis, Missourt, 
wife of Dr. John Barnes, now deceased: all of the heirs of said de- 
ceased persons residing out of the jurisdiction of the court cannot be 
made parties hereto. but so itis, the said defendants, Richard 
Relf, Beverly Chew, and Charles Matthews, combining and confed- 
erating, contrive howto injure vour orator and oratrix in the prem- 
ses, and pretend that your oratrix is not the daughter of the said 
Daniel Clark, and that if she is the dauehter that the said Daniel 
Clark and the said Zuline, wee Carriere, were never lawfully united 
In the bonds of matrimony, and that the said Zaline, nee Carriere, 
at the time of her said marriage with the said Daniel Clark as herein 
charged, was the lawful wife of one Jerome De Grange: whereas 
Vour orator nicl oratrix aver the COMLPATY of all such pre fences to 
be true, and that vour oratrix is the only child of the said Daniel 
Clark and the legitimate offspring of the lawful marriage of said 
Daniel Clark with said) Zuline, nee Carriere, as hereinbefore 
stated, 
$221 And the said defendants further give out and pretend that 
the said Daniel Clark never did make a will ane testament 
in) the ve ar one thousand elolit hundred eunicl thirteen, as stated 
herein, nid thiset if such will Wil side, Lhe =e will Ol} thy Voar 
one thousand e@ht hundred and eleven was lawfully probated, and 
that all and singular the acts and doings of said defendants under 
the authority conferred by ssid will ll) | ore ce the dispo | of <stel 
succession of sald Damtel Clark were legal and done in all respects 
aecording to law, the COnTPAPY of which preven CS VOUT orator ane 
oratrix aver and charge to be the truth: and the said defendants 
further pretend that the said) Daniel Clark was at his death indebted 
Lo sundry Pcrsols nia corporations in a large fbnount, anid threat the 
avails or proceeds of the property herein deseribed was justly ap- 
plied to the discharge of the just debt: and | 
SION . W hereas Your orator cunicl oratrix aver the contrary of such pre- 
teneces to he True, ana threat thie site Daniel Clark tut lis death Wills, 
if at all, only indebted in a very small amount, and that lis per- 
sonal property, rights, and credits, if rightfully and lawfully dis- 
posed of, would have vielded or produced a large sum over and 


lnbilities of said succes- 


above the amount of all the just debts, liabilities, and claims agamst 
the stud SUCCESSION of Dean | Clark. as your orator and oratrix verily 
believe. 

And the seid defendants furtly I pret nil threat Richard i lf and 
Beverly Chew, and each of them, Were Coparthers 1 trach cunnel Coltl- 
mercial enterprises with said Daniel Clark, and in this relation were 


422; 


wes 
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entitl cd each tn ONE Cau | obit thar prey of all ana singular the 
roperty found in the succession of said Daniel Clark, with some 
w exceptions, and that in proof of said copartnership the said Relf 
Cine WC i to hold a written contract oravrecinent purporting 


} ’ } } ; . } ‘} a 
to have been entered mto bv and between the sald Dearniel ¢ huirk 
i 


and them, the said Relf and Chew, within two months prior to the 
death of said Daniel Clark : whereas vour orator and oratrix 

$222. aver the contrary of all such pretences to be true, and that if 
. Db contract or agreement shall be presented 


by the said defendants in this honorable court. the same Gf it shall 
| 3 ‘io a 
appear to have been truly executed by ssid Dantel Clark. which 


" . a ; 1 . . . asia ' 
vour orator and oratrix exXpressiV deny) is OF 10 leval (1 equitable 


force or effect for the uses alia purposes thereby pretended nay the 
a " ws 7. | j ] : } } ee. . 
sald Relf and Chew to have been desi@ned, Al which uclines sina 
; } <a > } 1} ' \ . 
doings of the said Relf and Chew and Charles Slatthews are con- 


trary to right, e uty, and wood conscience, and tend to the manifest 
Wrong, Injury, and oppression of your orator and oravrix. 

To the end, therefore, that the said Richard Relf and Beverly 
Chew ana Charl ~ Maatth Wes, ania each of them ia, if they Ciill, 
show why vour orator and oratrix should not have the rehef hereby 
prayed, and may, without oath, (which is hereby expressly waived), 
according to the best and utmost of their several and respective 
knowledge, remembrance, information, and betief, full, true. direct, 
and perfect answer make to such of the several interrogatories here- 
Inafter numbered and set forth, as by the note hereunder written, 
they are respectively required to answer; that is to say: 

lnterrogatory Ist. Whether the said Crooree Matthews hererp 
hamed was the feat las roof sand defendant, (‘harles Meaattive Ws. 

Interrogatory 2d. Whether the said George Matthews purchased, 
OP | retended to purchase the pePaopn rty herein desertbed from said 
Relf and Chew, or ahive abe Whit portion thereof, and whether sac 
purchase was made at sale of said premises at public auction, after 


Draisecment. or al private sale. and Whit wis thr 
ition pald ? State particularly, and annex the or- 
mrnal j ' } ,) | it } | ('} \ T ward (; “vo \I; " ee ‘ }* 
- i lei act Pon} i ' i] cLiici it \\ 1? sfila ret ro ‘ “itl i‘ Ws, (>| il (*¢ _ 
tified copy thereof, to the answer of said Charles Matthews hereto. 


due notice and ap 


price or Conside) 


Interrogatory Sd. Whether the said premises, or any or what part 
or portion hereol, vielded a revenue at the time the sam 


S225 Came Wo) thir DOSSCSSTODD Of- sid Creorge Matthews, or at Whiat 


time it Was made productive; what was the annual revenue 
of said Property during the life of said Creorge Matthews: when did 
said George’ Matthy Wea «ie pear this life: who Were lis heirs and who 
of them are now living. and where do thev reside ? 

Interrogator Ith). Whether the said Charles Matthews derived 
and claims said property by right of inheritance or by purchase, 
(yt ay wy. if otherwise : how lone leas he occupied Or hela siti pereti- 
Is s, and what has the said prTCrp ne rty produced annually since he heis 
held the same fo State particularly, and that he Mav ANMeN ahh ae- 
COUT tO his aduswer at reto. ana state mM Whit ihe Vv such revenues 
have been and are now derived, and what is the present cash value 
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of sad property as it now stunds, and what are thie improvements 
thereon. 

And that vour orator and oratrix further prav that by the order 
and decree of this honorable court it may be adjudged and declared, 
as it has heretofore been declared and di creed, that the said Daniel 
Clark and the said Zuline ace Carriere were lawfully married, as 
charged 11) this bill of complaint, ana threat Vour oratrix Is the sole 


} 


offspring of such marriage, and as such that she is legally and 
equitably entitled to the four-fifths of the succession of the iit 
Daniel Clark, of whieh the premises herein deseribed form a part 
and parcel, its her levitime iis the lores 7 her of sila Daniel (Clark, 
according to the true mtent nnch nin ining of the law of Lo Lishane 
in force at the time of lis death. notwithstanding the said will of the 
sald Daniel Clark made in the vear ISL, herein set forth and Pro- 
bated as aforesaid, and that she is entitled to four-fifths of the reve- 
hues and profits derived from said propn rtv, tovether with the lnicerest 
thereon since the time said property produced a revenue, either im 
the hands of said George Matthews, his legal representatives, or the 
suid Charles Matthews ; that to the extent of the rights ot your ora- 

trix to her Jegitime, as aforesaid, of said property and. its 
$224 revenues, the entire of said property is charged in the hands 

of said Charles Matthews with an implied trust in her favor, 
sid thiat if suid property shall Ly found Inadequate ic discharge 
such trust, the said Charles Matthews may be adjudged to pay to her 
the proportion to which she Is entitled. is fore stil, of the revehtles 
ot suid property which have Come al tli time nto lis hands, aor 
been received for his use, and that your oratrix may have execution 
thereof, 

And your orator and oratrix further pray that if the said heirs of 
Kleanor O'Bearnes, the heirs of said Jane Green, the said heirs of 
{ aroline Barnes, or Mrs. Sarah Jen Coa npb LT, shall | cLth\ time be 
found within the jurisdiction of this honorable court process may 
be served upon them, and they ber puired to answer hereto: ane 
that in case they are not so found your orator and oratrix may have 
such order and decree oust them as shall seem meet to this lon- 
orable court nicl hnecessary. 

And threat your orator and oratrix lite have such other and threat 
they may have such further relief in the premises as to this honor- 
able court shall Sect rect nicl iis shall Ly agreenble ic equity cuniel 
good Conscience. 

And your orator and oratrix further show unto your honors, by 
way of supplement, that in the progress of said suit In the foregoing 
bill of complaint mentioned one Charles Patterson, one of the de- 
fendants therein, withdrew all and singular lis dilatory pleas and 
demurr Is which he head file | tha reihi, nial dlisWe red to the merits, 
und came toa hearing upon the pleadings an! evidence in said 
cause: that on said hearing 2 deeree was rendered in this honorable 
court in all things establishing the rights and pretensions of your 
oratrix in siti suit, and cis 1 the forevomng bill Cl forth: threat site 
(Charles Patterson appealed from sald decree LO the Supreme Court 
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of the United States. wherein the said decree of this honor- 
S22.) able court Was sub tranatradls aflirmied, with e rtain modilica- 

tions and restrictions, and a decree was rendered in and by 
siuicl COUTT Wha 2 in, holes othr r Patlers, it Wills deere | ana dle- 
elared that upon the evidence in that cause a lawful marriage was 
contracted and solemnized at Philadelphia, in the State of Penn-- 
sylyania, betwe lh Lad std Daniel Clark. in) the said bill nid pros 
ceedings mentioned, and the same Zuline Carriere, in the said bill 
and proceedings mentioned, and that Myra ¢ lark, now Myra Clark 
Cusnin Jdhd one of thie complamants 1) sald CHUUSC, Is the law ful nad 
only Issue of the ssl raarriaee, nic Wiis if the death oft her sid 
timate child sunicl it ir-ut-law, anid 


ae . ss ¥ ] or, ie , 
father. Dantrel Clark. his only le: 


‘us Sl ly invested with the character of his foreed 
heir, and entitled to all the rights of such foreed heir. 

And the said court did further adjudge, order, and deeree that 
the complainant, Myra Clark Gaines, is justly and lawtully entitled 
as the oniv forced heir of said Daniel Clark to her legitimate por- 
tion of four-fifths of the said succession, as by reference to said de- 
cree, Which your orator and oratrix pray may be made a part of the 
supplement, will more fully and at large appear. Wherefore your 
Orator eLnicl Oratrix pra \ threat sald decree Phat by taken suid declared 
to be and to have the full force and effect of a full, complete, and 
final mdicl i confirmation anid establishme hit of thie statlls of Your 


} } 


oratrix as the sole legitimate and forced heir of the said Daniel 
Clark, deceased, for all the Purposes of this suit, 

Mais it please this honorable court to grant unto vour orator nid 
oratrix a writ of subpoena, to be directed to the said Richard Relf, 
Beverly Chew, and Charles Matthews, commanding them and each 
of them, Ly a certain Lay and under a certam penalty therein to be 
inserted, personally to appear in this honorable court, and then and 
there full, true, and perfect answer make to all and singular the 
premises, and, further, to stand to, abide by, and perform such fur- 


—" 


ther order, dir ction, and decree therein as to this honorable court 
shalt SCCTH Dmect, 
S226 And your orator and oratrix will ever pray, &e. 
r. U. Weeeures sd, 


Solicitor tor Compnse / 


NoT! — | he det nelants. LR lf ania Chic W, are required io answer 
the Mterrogatories mM thie hkOregoimnge bill propounded, numbered A 
The said defendant, Charles Miatthews, is required to ablswer the 
sald lite rrogvatories, hunaibe red ay Se ae 


P. ©. WRIGITT, Solicitor. 


1) Pde’ ie . hy if "4 [us hy oe f Oner. Pill. y, hid nid df and Suppl hhi¢ ylal. 
beiled | 2t/, i] Pi I. IS), i (ase ot (saiNeS and iwi is, ( arnel, 
Ma fy ) 4 al. No. | LOS ot Docket. { / S. (penal (Court. 


lo the judges of the United States circuit court for the 5th circuit. 
Within and for the district of Louisiana: 


Edmund Pendleton Gaines and Myra Clark, his wife, who are 
citizens of the State of LPennessce, by leave of the court for this pur- 
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plement against Richard Relfand Beverly Chew, of the City of New 
Orleans: Grerasime Richard, Madison Lyons, Abraham Phonan, 
Senior, Abraham Hennan, Junior, and Adolphe Richard, allof whom 
are resice hts of the parish ol St I. ndrv, and chr’ Citize hs of the State 
of Louisiana. And thereupon vour orator and oratrix complain and 
Say thisat Vour oratrix Is thie r orptinpsate aniel only child shticl herr-at- 
law of Daniel Clark, late of the ( itv ol New Orleans and State of 
Louisiana, and il citiz I ot stil State, vhio depart | this lite in seicl 
City of New Orleans, on or about the sixteenth day of August, in 
the vear of our Lord one thousand eight hundred and thirteen: that 


pose, first had and obtained, bring this their amended bill and sup- 


vour oratrix was born in lawful wedlock of the said Daniel Clark 
with Ole Auline, hee Carri re, who. at the tina of said biarriaee, Wills, 
and is now, a resident of the said (‘ity of New Orleans: that the said 
Marriage of said Daniel Clark with said Zuline, ace Carriere, was 
<olemnized and celebrated at thy City of Philad Ipodidan, In the State 
of Pennsvivania, by a priest of the Roman Catholic Church, 
S227 In presence of a witness or withesses, with the strict obsery- 
ance of all the hecessary Toris ined Ceremonies preseribe 7 by 
the laws of the said State of Pennsylvania for the solemnization of 
marriage, in or about the vear of our Lord one thousand cight bun- 
dred and three; that vour oratrix Ix thy only Issue of saad miarriag 
ane that she was born on or about the year of our Lord one thou- 
sand eight hundred and six, and was at all times recognized and 
treated by the said) Daniel Clark, until his death, as lis only child 
and lawful heir to his estate: that the said Daniel Clark, at his death, 
Wis possessed of a large and valuable estate, worth at that time as 


vour orator and oratrix are informed and verily believe, nearly, if 


‘ + 


hot more than the sum of on million of dollars, lawful Ones of 
the United States, over and above all } is yust debts of whatsoever 
pature or description; which said estate consisted of lands, tene- 
ments, messuages, and chattels, real, property unmovable and mov- 
able, slaves, bonds, morteauges, Lotes, book accounts, stocks, securities 
of various descriptions, contracts, and other choses in action, and 


mirohney, 


That amongst the lanes, PCHRCMIOHUS, abd pra mises bye longing to t] 


iit’ 


siti Daniel Clark, nicl which he left at tis cle ithh asa preen'l of tis 
Cstiite or succession, Is the following-described piece ot 1) ree of tay l 
‘Oo WIE: A certain piece or parcel of land situated 1) thie sale parish 
of St. Landry, in the State of Loulsiana, situate, lving, and being 
upon the Bayou Plaquemine Brulees, having a front on said bayou 


ntninine about twe lye 


of forty arpents by forty arpents in depth, conta 
hundred and ninety-nine and sixty one-hundredths superticial acres, 
according tO a prlean drawn yy Darly, deputy survevor, on the Ist 
October, ISG, bene the same lands purchased Dy the said Daniel 
Clark, in his lifetime, of one Narcisse Brontin by act before P. Pedes- 
Claux, 2Ist January, 1806, bounded on one side by lands of Tlenry 
Doxste 1" anid 1) the othr l’ ly leanieds >] \aloo. whit I sid lana Wiis 
alterwards confirmed to said Daniel Clark. 

That said premises were afterwards, to wit, on the twe Ht -<1Xth 
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dav of February, ISS), COnVeYVE d by sad Relf and Chew, who 

S228 pretend d to act as executors of said Daniel Clark. and as the 

attorneyv-ln-fact for Mrs. Mary Clark, thedevisee ot said Daniel 
Clark, as hereinafter mentioned, to one Celestine Laverge. 

That the sila i fendants, Crerusime Richard, Madison Lyons, 

Abraham Llennan, Senior, Abraham llennan. Junior, ciniel Adolphe 


Richard are mn the POsscsslon nid OCCUPAaTLey Of some part or all of 


said land and premises, either as owners or otherwise. 

Your orator and oratrix further show unto your honors that the 
said Daniel Clark, born of honorable Irish parents, who immigrated 
LO this COUDTLPY il short time after the achievem nt of Amie rican [n- 


dependence, and settled at or near Germantown, mn the State of 


ix bitin Ivana: threat at ali early aoe he Coie to thre City of New (Jr- 
loans to reside, at the period when the then territory of Loutsiana 


Wiis under the dominion of Spain: thisat fron il few Veoars prior tooor 


about the vear one thousand eleht bundred, the said Daniel Clark . 


nexion with one Daniel W. Coxe, of the city of Philadelphia, with 
one or more persons in the city of New York, ahd with one or more 
persons In the cities of Montreal and Quebec, until some time in or 
about the Vear one thousand 


Was actively engaged in extensive commercial enterprises, in con- 


eight hundred and etvht or one thou- 
sand eight hundred and uine, at which period he withdrew entirely 
from such pursults and devoted himself to the care of his estate ania 
the cultivation of social relations with his friends; that in the carly 
part of the month of May, in the vear one thousand cight hundred 
ana eleyve i}, the ssid Devan ( lark, having heard thasat the sata Daniel 
W. (loxe, of Phiilac Ipolitaa, 1)) CONSeCG UCC? of thie Unfortunate result 
of his enterprises and speculations, had failed or become insolvent, 
anid the rulbbior ly Ine thrat he, the se1cl Daniel Cl uk, leva become ne 
volved with the sid Cox: by reason of SOC informality 1) the el 
of dissolution with said Coxe, he, the said Daniel Clark, immediately 
chartered a vessel and departed from New Orleans for Philadelphia 
by SCH . threat previous ta lis siiid departure the siiid Daniel (‘lark 
conveyed, 11) confidential trust, for the sole Lise eLbicl henetit of 
S229) vour oratrix—then about the age of five vears—unto lis then 
host trusted and devote d friends, Colonel Joseph 1). 1). Belle- 
chasse, now deceased; Colonel Samuel EK. Davis, now. residing at 
Wilmington, in the State of Delaware, and Chevalier Francois Dus- 
nan de la Croix, now residing in the City of New Orleans, all of 
Whom ‘ul thiset time resided nor near the City of New Orleans, lands 
and slaves, property of great value, and left in the hands of said 
Davis, in like trust, near thirty thousand dollars in money and 
securities ; and abso, as your oratrix and orator are informed and 
beleve. Iwoor three notes mide by Wade Llamipton 11) favor of sid 
(‘lark. amounting 11) all LO the Siith of LWo hundred ana fifty thou 
sini cli lars, or thre renbouts. all which he, the etal Daniel Clark. Ill- 
tended and leelared should be appropriated to and for the sole use 
ot VOUur Oratrix 1) CiSse of acer ht to lian. the suid Daniel (lark, on 
his then contemplated vovage. That havine, by these confidential 
trusts in the hands of his satel fri hile, secured. to vour oratrix the 
largest portion of his estate, and having left ample property ior the 


ee a q 
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discharge of lis just debts, the support and matntenance of his 
chore | mother, nial Lo defray all CN PClises of saldnibiistration., he, thre 
sid Daniel ¢ lark, just before si [LTTE Sail 
ohn or about the twentieth day of Mav, one thousand eight hundred 
and cleven, by an olographic will, wholly written, dated, and signed 
by himself, disposed of the said remainder of his estate, real and 
personal, Which said will is substantially in the words and figures 
following, to wit: 

“In the name of God, amen.  [, Daniel Clark, of New Orleans, do 
ws. | order that all 


os } 
(ot) his sath VOVae oo We. 


make this iy last will and Lestamrent, limprii 
nov just debts be parte, Second. | leave and 
mother, Mary Clark, now of Germantown, in the State of Pennsy!- 
Vilbila, cul miy eCstiite, rei Or } rsopal, whieh Phbet\ Lie } >= : 
Third. Thereby nominate and appoint my friends, Richard Relf 
anid Beverly Chew, miy CXECLULOLrS, with power to setth evervthi lo 
re latine to mi estate, 
* New Orleans, Mav 20th, S11] 
“DANIEL CLARK.” 


S250) That said will Immediately after the Making thereof Wis 

placed In the hands of said Richard Relf and DB verly Chi W, 
or one of them, to be used in case of accident to lim on lis then 
Corl niplated Vovage. That a few days tfter the making of the said 
will, and in the same month of May, the said Daniel Clark departed 
on hits VOVALC, arrived at Philad Lyoditaa iN) safety, ahd there found 
that although to some extent Involved by said Coxe, that his appre- 
hensions were not well grounded, and after taking measures to pre- 
vent future liability with and for said Coxe, he, the said Daniel 
Clark, returned to New Orleans in the month of July, one thousand 
( To Leurnned yr d and eleven. That after threat jn riod the sitll Dani | 
Clark, having relinquished active commercial pursuits and public 
flairs generally, Lave lis enti Cele ana attention ta) thy lusbeane- 
Ingand improving his large estate, and devoted lis let: 
the cultivation of kindly social relation- with fis friends 
devotedly attached to him, and who at all times enjoyed his entire 
contidenee, and amongst whom were the most distinguished and 


best men of that dav. In his intercourse with these friends your 
} 
I 


Lar inne to 


who were 


brio (*()]})- 


oratrix, lis daughter ania only child, Was often nial i 
stantly il prominent theme of his conversation, [ {i recognition of 
her cs his only child, lis plans lor’ ir r Proper f ducation iis his child 
and heir to his wealth and good name, were subjects well known 
and appreciated by all who were honored with his intimacy and 
contidence. He had ceased to have confidence in the fidelity nied 
integrity of his most obliged beneficiaries, the defendants, Relf and 
Chew, and consequentiy enjoined secrecy W ith respect to them upon 
all those LO whom he had colmmuntiented his intentions with reeard 
to his estate and his heir. He dweit with deep feeling of regret 
Lipo the train-of cireumstances Which night cast the slightest 
doubt of the validity of lis Hiurrlage snd the levitimacy of his child 
when he should be neo longer on earth to shield her from thi foul 
breath of calumny. Tle often declared the said will hereinbefore 
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Phit ntione d nic Sc forth Wiis bicnele tO mect all cme reehey, anid that 

previous to making it he had secured to lis child the greater 
31 portion of lis estate; that he should revoke said will and 

make another. which should be his last will and. testament, 
in Which his child, vour oratrix, nil be fully and completely ree- 
ov nized iis lis only legitimate chal born dn lawtul wedlock of linn 
with the said Zuline, nee Carriere, and that he should leave her the 
undisputed heiress of his entire estate. 

That 11) purstlahnee of thiis lis ar clared PUPPose and intention he, 
the said Daniel Clark, did, as your orator and oratrix are Informed 
anid verily Ly heve, anid ol charge the frict Is, SOIC tine bhheor about 
thie month of July, 1}) the vear of our Lord One thousand elolit 
hundred and thirteen, make and execute in due form, according to 
the law of Loutsiana, his) last will and testament, wholly written, 
dated, ana slened by himself, which sad will Wiis “nid Is denonil- 
nated in and by the law of Louisiana, in such cases made and = pro- 
_— an glographie will, “That said will was in all respects legal 
and sufficient for that purpose, and was a full and complete recog- 
nition of the logitimac yv of vour oratrix as his only child, and did 
bequeath and devise to your oratrix, as his, universal heir, all and 
singular the estate of said Daniel Clark, both real and personal, 
charged, however, with certain legacies, which are herematter }aur- 
ticulas ly set forth. 

Thi it said will, after its execution, was shown to and perused by, 
or its co ntents made known to several persons, fricnds of the said 
Danie ie lark, to wit, the aforesald Col. Dellechasse, Chevalier Dusan 
Dela Croix, James Pitot, and Murs. Tarriet: Harper, now deceased, 
the widow of George Morris Smythe, now deceased. That said wall, 
besides the recognition and declaration of the legitimacy ol your 
OVralrix, nid thie cle VISE sunia bequ st to her as atone sald, directed threat 
an amount of two thousand dollars per annum should be paid to 
Mrs. Mary Clark, then of Germantown, the mother of the said 
Daniel Clark, during her life; an annuity of five hundred 
dollars per year to be paid to Caroline De Grange until her ma- 


Ss: 


) 


Jority, when “td anNnuItV Was to Cease, sania thie =u C‘nroline Wiis 


to receive the sum oof five thousand dollars as i legacy : 
5 4 Ohe Vear alter the settlement of his said estate, the sum of five 

thousand dollars to a son of Mr. Du Bus, then of New Or- 
acy, and that dius faithful slave, Lubin, should be 
emancipated and a maintenance | rovided for him: that said will; 
when completed by him, after having been shown to his friends as 
aforesaid, anid mu ne 1) perused nid its COnLCHIS known by “One or 
all QO] them, It Was placed ly sid Daniel (‘lark In) a small black 
Ciuse in which it Wills by lis Hiost Hitiniate fri Hits I known | to have 
kept his most valuable private Papers ; that said Clark stated to 
sundry persons, and especially to those hereinbefore named, where 
Suid will would be found an thie event of lids death : threat after lis 
death, d= Vour orator and oratrix are Informed anid beheve, when 
the said will could not be found, and a suid will of eighteen lun- 
dread and cleve hh Wiis proa “ucEd ly | Rich: ara ve lf aid prol title 
thereof demanded by him as the last will and testament of said Dan- 


= 
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To Clark, the ereatest indignation Wiis ex pressed ana ti li by the <td 
friends of said Damel Clark and others in community who knew and 
who had good reason to belteve, and did believe, that the said will 
of eighteen hundred and eleven had been revoked by the said will 
of eighteen hundred and thirteen, which had been by some person 
or persons suppressed or destroved ; that diligent search was made 
by the said triends of said Daniel Clark to tind the said will of 
eighteen hundred and thirteen without avail. 

Your orator and oratrix further show unto your honors that the 
sald Daniel Clark departed this life on or about the sixteenth day of 
August, one thousand eleht hundred and thirteen, and that prior 
to this making lis said last will and testament in the vear one thou- 
sia clot hundred “nid thirteen he received back from tits <ertel 
friends all, or nearly all, of the property, real and personal, which 
he head, cLs aforesaid, placed 11) them hands in) trust tor vour oratrix, 
as aforesaid; that, as vour orator and oratrix are informed and be- 
lieve, ct short time before the death of the said Daniel ( lark the said 

Richard Relf, having Mietl with aflliction 11) the loss of lis 
$255 wife, he was invited by the said Daniel Clark to reside with 

him at his house where he then resided, situated in the Fau- 
bourg St. John, in the City of New Orleans, and. that beinpe thas 
situated he, the said Relf, during the last illness of the said Daniel 
Clark, assumed and took upon himself the sole management of the 
aflairs of the household of sald Daniel Clark, ened during that time 
had access tO the private otlice of sitid Clark it} lis then sid dwell- 
Ing and to the papers and documents of every description therein 
contained; that, as your orator and oratrix are informed and = be- 
lieve, the conduet of salad Richard Relf excited veneral remark and 
condemnation in) the community ol \ \\ Orleans and the deepest 
indignation and the worst apprehensions Wnonest the most devoted 
friends of said Daniel Clark : threat those friends Were solicitous for 
the state of his health, nad often called iil his dwelling during his 
last illness Lo Visit the =a Denied Clark, but Were 1) almost every 
Instance denied admission by sald Relf, who <oucht Lo allay their 
apprehensions respecting the condition of said Clark by falsely rep- 
reschting to them that he. the said Daniel Clark, was In no Imimi- 
nent danger, but that his physicians ordered that no one should see 
him; that when often requested by said Daniel Clark to send for 
ohne or more of his most faithful fri mils, lhe . the sar Ii If, alway s. 
under various pretences, neglected or refused to comply with such 


requests, endeavoring by such means to accomplish and to conceal 
lis iniquitous designs to destroy thie last will of lim, the sil Duan- 
to Clark, anil tt) substitute in its place the id will ot rohit ll hun- 
dred and eleven.in which the said Richard Relf knew himself, with 
the seta Beverly Chew, to have been named ane appointed CXCCU- 
tors: tliat VOur orator ania oratrix have Krood renson to hye leve, and 
do beheve, that Inimediately after the death of the said Daniel 
Clark, he, the sitll Richard elf, having wuccess lO thi books nid 
private pRIpPers of hyite, the ssid Daniel Clark, is alore std, lid sib 
‘tract from the said case or trunk, or from some other place where 
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the same was deposited, the said last will and = testament of 
S234 the said Daniel Clark, made in the vear eighteen hundred 

end thrirtes lh, ets aforesaid, fund lid surreptitiously concent, 
SUL pe ss. Of destro the SEbLbie. nna did -ubstitute in) thie place anal 
stead thereof the said will of eighteen hundred and eleven. 

And your orator and oratrix further show unto your honors that 
Ol, or about the seventeenth Tray of August, One thousnna eloht 
hundred and thirteen, the said will of Daniel Clark, made in the 
vear elolite (*1) bundy 7 nel ( leven, iis aforesaid, Wiis por sented ic the 
then court of probates of the City of New Orleans in and for the 
parish of Orleans, and was in form probated, and on or about the 
twentyv-seventh day of the same month letters testamentary were 
eranted unto the said Richard Relf, and that on orabout the twenty- 
first day of lh ebruary,m the ve aroftour Lore one thousana elelhit hwn- 
dred and fourteen, letters testamentary were Issued and in like 
Piadhbe ry ranted In the same court unto thre suid Deve rly (‘how, 

And your orator and oratrix further show unto this honorable 
court that they ure wdvised, and have wood reasoh to belleve, anal 
do believe, that all the proceedings in said court of probates of the 
City of New Orleans for the parish of Orlennus touching the probate 
of said will and the eranting of said letters testamentary to the siticl 
Richard elt ana Beverly (‘hew. defendants hereto, are wholly null 
and void, by reason of many irregularities and defects in said) pro- 
ccedings appareny Upon the record of sii proceeding, nicl for 
other causes Which can be shown to this honorable eourt, especially 
as to the rights and cquitics of your oratrix herein set forth; and 
that your orator and oratrix, should they be advised by their 
counsel that it is necessary and in the opinion of this honorable court 
it is Colnpetlent for them so to lo, will insist Upon the facts of the 
entire and absolute nullity of all said proceedings in said probate 
Court 1) the battler of the probate of sid will and eranting sata 
letters testamentary, as farias thr rights and equities of your oratrix 
May be affected thereby, and in that case they pray leave to refer to 

the records of said proceedings now in the custody of the 
S250 clerk of the second district court of the City of New Orleans 

lor vreater certainty, and lo tnake such other proot alinnde 
as may be competent and lawful for them to do at all times when 
the atd of this honorable eourt for the purposes oft discovery or 
relief ounst the ssid LR If anal (‘hew. defendants. Or others. may 
be invoked by Vour orator and oratrix, or either of them. 

And your orator and oratrix further show unto your honors that 
the said Mary Clark, the mother of the said Daniel Clark, named as 
devisce In his said will of the year eighteen hundred and eleven, 
was then aged and resided in the town of Germantown, in the State 
of Pennsylvania: and that the said Richard Relf and Beverly Chew, 
in order the more effectually to conceal and accomplish their de- 


signs of appropriating the large estate of said Daniel Clark to their 
OW) PUrpose, procured, or caused to be procured, a power of attor- 
nev from the said Mary Clark, bearing date on or about the first 
day of October, in the vear one thousand eieht hundred and thirteen, 


by which they, the suld Richard Relf and Beverly Chew, pretend to 
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have been duly authorized and empowered by the said Mary Clark 
to accept and take possession of, for her and for her sole use and 
benefit, all and singular the estate of said Daintel Clark, both rea! 
sana personal, anid to do anal perform all iels relating thereto its if 
she was herself then and there pores nt ancl acting: that under and 
by virtue oft the power nel uthorits pede tended LO have beech Con- 
ferred by said act of Mary Clark they, the said Relf and Chew, 
assumed to take possession of and to accept all and singular the 
estate or SUCCESSION of =r Dante! (‘lark, cunnel Lo net therem in) all 
hitters as the sitll Mary (‘lark might have done lieved she been 
actually present and ino person, according to the law in such case 
made and provided, aeceptled of said estate and succession as the 
intituted and universal heir of said Daniel Clark. 

But vour orator and oratrix are advised and verily believe that 
the itd act of procuration nid power of attorney ot thre srt Mrs. 

Mary Clark to the said Relf and Chew, and which they and 
S256 each of them aecepted and assumed to act, and did act, 

by the authority thereby pretended to have been conferred, is 
utterly and absolutely null and void for the uses and purposes 
therein expressed; that the said Mary Clark could not by law accept 
of said succession and estate by means of third persons thus consti- 
tuted and appotnted, and especially ils the sid Relf and f nit W. prior 
to their accepting said act ot procuration nel power ol attorney from 
said Mary Clark, had assumed and entered upon the duties of testa- 
mentary executors of the said succession or estate, and were, at the 
time Of sid acceptance ot ssic power of attorney, actine 1) cull rc- 
spects, with regard to said suecession or estate, as the testamentary 
executors thereof, claiming to be legally named, appointed, and 
authorized to act i}) such epacity ; that if if hisacl been leoally Cclli- 
petent for the said Mary Clark to accept of said succession by attor- 
Hhevs OF persons thus constituted and interposed, they, the sated 
Richard Relf and Beverly Chew, were wholly incompetent in-law, 
and in view of the HtAawonIstic position, duties, and relations of the 
executors of said SUCCt =s100) nid the universal li VISCE thereof, lo 
accept of said procuration, and lawfully to do any act by virtue of 
its pretend- authority. 

Wherefore your orator and oratrix, should they be advised it is 
proper and necessary, and in the opinion of this honorable [court] it 
Is competent for them so to do, will insist that all and singular the 
ucts ana doings of the said Relf anid (Chew, and each of the Th), touch- 
Ine sid SUCCOSSION or estate of sid Daniel (lark, pore tended to have 
been conferred Upon t Cli, OF either of them, by sia act of procura- 
tion of sii Mary Clark, iis to the aCce prance of std SUCCESSION by 
her, ana ius to all acts done under it rauthority or pretended author- 
ity, thus conferred anal expressed, or 1) auny other WaV OF Thanier 
conferred or expressed, are absolutely null and void, as far as the 
Satne Thay prejudice or mn diV Thbadhihe er affect the rights of VOUP Ora- 
trix as the sole child and heir-at-law of said Daniel Clark. 

And vour orator and oratrix further show unto vour honors that 
they will at all times insist upon the will of said Daniel Clark made 
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in the vear eighteen hundred and thirteen, and the suppres- 
S24 S1On thy reot its beeen 11) stated, wie hsocver it ety he legally 
Competent for them so to do, exc pr in such cases as such 

right so to insist is distinetly and expressly waived by them. 
And your orator and oratrix further show unto your honors that 
the sida hii lf and Che Ww, liaving 11) Pedetda instances acted with regard 


to the said succession of the said Daniel Clark, and especially in the 


disposition of the property herein described, in their assumed two- 
folic Cay acity us executors of said SLICE CSS1ION nicl tis allorie Vs-Ihi-fact 
of the stl Mary Clark, without the I iisl revard Lo thre duti S. fornis, 
ceremonies, or solemnities Which the law of Louisiana in such cases 
Imposed upon and prescribed for them as such executors, or the 
obligations Which they owed to the said Mary Clark. That the 
said property herein described was disposed of by the said Relf and 
Chew, acting in the*assumed capacities of executors of the said 
Daniel Clark and as the allorney s-In-faet of said Marvy Clark; that 


std “ale. if it should be made to appear tliat if Wiis att neled by all 


the formertities required >) thi law then im force, Which your oOritor 
and oratrix expr «sly deny, was and is absolutely null and void as 
to Vour oratrix, for the reasone. amMonest others, that the term pre- 
scribed by law for the entire fulfilment and conipletion of their ex- 
ecutory duties and acts had, long before said sale, elapsed, and had 
not been extended by any competent or legal authority; and that if 
=ld sule Wils 11) law nid 11) form erooKU ania sufficient tO piss the 
right and title of said Mary Clark, which vour orator and oratrix 
expressly deny, the same was and is absolutely and utterly null and 
vold, as far as it is sought to affect the rivhts of vour oratrix to her 
rf oitime or four-fifths of std prPary ne Pty, as the sole child) and forced 
her of sata Levande { lark: anid threat there Was ho Catlse or HeCessIty 
for making sale of the property aforesaid for any of the purposes of 
paving thie at lots of Stic succession, of all Which they, the sit Crera- 
<]Mne Richards, Madison Lyons, Abraham Hlennan, Senor, Abra- 
ham Elennan, Junior, and Adolphe Richard, had constructive 


hotice 
S258 And your orator and oratrix further show unto this hon- 
orable COUTT, ana charge the fact to be SO), that your oratrix 
was born on orabout the —davyof Julv,one thousand eight hundred 


and six,in the City of New Orleans aforesaid: that Immediately after 
her birth, she » VOUr oratrix, was phere din the family of Samuel J. 
Davis and Mrs. Mary Ann Rose Davis, his wife, and so remained 
during the lifetime of the said Daniel Clark, and that during threat 
period she was always known and called in the family of sud Davis 
is Myre Clark; that a few months prior to the death of said Daniel 
Clark, to wit, in the vear one thousand cight hundred and twelve, 
the said Samuel B. Davis removed from the City of New Orleans to 
tha cits Of Philadelphia to reside prornirane ntly, and at the particu- 


; 
? 


aur instance and request of the said Daniel Clark he, the said Sam- 
uel DB. Davis, took with him vour oratrix; that vour oratrix from 
and after the death of her father, the said Daniel Clark, was ealled 
and known by the name of Myra Davis, and was kept in entire 


lONorahcs of her {rue hame anid prircntage until Sole tlme Ih or 
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about the vear one thousand cight hundred and thirty-two, and a 
short time prior to her marrige with William Wallac Whitney, 
then of the State of New York, deceased: that at or about the time 
of her said marriage with seid William Walla "cS Whitney, at the 
time tore seid, he, the Siicl Sime | 1}. Davis eunicl others, riaele il full 
disclosure to your oratrix and her then lusband, the sard Whitney, 
oft her real bherdnie, parentage, ania histor, : nel, as far as Was known 
to them, the extent, nature, and condition of her just rights, of which 
she has been so unjustly deprived, and of which until that time, 
from the profound SECTECY in Which they had been Involved with 
regard to her, she was without the means or opportunity of possess- 
ing herself; that as far as was in their power so to do, as your ora- 
trix was assured by them, those who lad assumed the care and eda- 
cation of your oratrix, and whom she had- ignorantly supposed to 
he bi r parents, nial others wWhio LO the ‘ao riod uforesaid I 1 been in) 
POSSCSSION oft the SeCcTel with reeurd ic the history of Your 
S239  oratrix and her rights, did furnish vour oratrix and her then 
husband with information respecting the same, and proffered 
such aid as was In their power and consistent with truth and justice 
to enable vour oratrix and her said husband to acquire her said 
rights and to address the Wroles and Injuries which bievel ben i) SO 
cruelly inflicted upon vour oratrix; that, having obtained such in- 
formation cis they were chabled to do 1 the CIty of Philadelphia 
eLtoor'e sald, your oratrix and her then hushanel, the satd William 
Wallace Whitney, Went To the ( ‘itv of New Or dhs SOC time 1) or 
about the vear of our Lord one thousand eight hundred and thirty- 
four, and then and there adopted and vigorously prosecuted such 
means and measures as they were advised by their then counsel 
were competent and necessary in order to be put into the possession 
of the estate or succession of her father, the said Daniel Clark, which 
legally ana equitably belonged Lo her, iis well in) her right iis lis 
sole herr-at law its 11) her right and Capacity ot institut 7 heir of the 
said Daniel Clark by his said will of the Year one thousand eleht 
hundred and thirteen, which your oratrix had been informed, and 
“us your orator and oratrix now believe, has been destroyed or con- 
eealed and SUL pore ssed : that the WMNense estate I tt by her father, 
the said Daniel Clark, Wis then 11) the POSSCSSION of acd elt nic 
Chew anda large number of individuals of vreal weelth and heh 
standing, who had unlawfully (vet it may be, in some mmstances, 
with no wrong intentions on the part of those who held said estate 
from the said Relf and Chew with regard to vour oratrix) opposed 
to your oratrix and her then husband so powerful a combination 
that but for the sincere confidence which they conscientiously felt 
In the truthfulness and justice of her cause they would not have 
dared to promise themselves SUCCESS, They beleve thicat ave ither the 
Ineans were wanting for the purpose of corruption nor the will and 
disposition on the part of the said Relt and Chew and their confed- 
Crates to use those means for such Purposes, 
That Your oratrix and her then husband, the said Whitney, lnsti- 
tuted various proceedings 1 the tribunals ot the State of 
S240) Louisiana. under the advice of their then counsel, for the 
purpose of obtaining her rights, amongst others for the pur- 
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ose of annulling the probate of the said revoked will of one thou- 
sand ( le lit hundred anid f I VO), nic of establishing or eiving eflect 
LO the» ard | ist will anid testament ot seid aniel (lark, of the vear 
one thousand eight hundred and thirteen, but so great and over- 
powerlng Was the combination of wealth, and the influence which 
could command, which was brought against them, and so numerous 
Wi re the conted rites ol s21d Rtelf and (Chew nid laany of them Loo 
in high places, that vour oratrix and her then husband were advised 
so to do, and did altogether ibandon several of the suits and pro- 
cecdings which they havc instituted, ania others, « specially those In- 
stituted for the purpose of giving effect to said will of said) Daniel 
Clark of 1513, were suspended in order to invoke such aid as this 
honorable court Is COTM pel nt to afford In t hac premises ; threat Ol.OF 
about the twenty-cighth day of July, in the vear of our Lord one 
thousand eight hundred and thirty-six, vour oratrix, with her then 
husband, the sald William Wallace Whitney, as complainants, filed 
their bill of complaint in this honorable court against the said Relf 
and Chew and others, holding portions of the estate of said Daniel 
Clark, for the purpose of obtaining such discovery and. relief as 
to this honorable court should seem meet cuniel day 0 LO aflord : 
amonest other matters to declare your oratrix to be the legitimate 
child of the snd Daniel Clark, deceased, horn iN) lawtul wedlock of 
lim, the Sel | Daniel (lark. with the seid Aulime, ree ( ‘arriere: threat 
the said will and testament, made by said Daniel Clark m the vear 
2 rte hundred and eleven, had been revoked by the said Daniel 
Clark by his said last will and testament,of the year cightcen hundred 
and thirteen, which had been surteptitionsh destroved, or concealed 
anid meseeneeed, as charged in said bill, and to give due foree and 
etleet to _ ee ssed will, as though the same had been duly CxX- 
hibited in and probated by the proper forum in the State of 
S24] ¥ OuUlsIaba, constituted by law for that and sueh like Purposes, 
and foranaccounting, on the par of said Relf and Chew and 
ther confederates, of such }) rOperts and elfee ts, rights, cre “lits. ¥reve- 
Hues, Issties, rents, and profits belonging to or derived from the said 
Cstate or succe =sion of sid Daniel Clark, claimed by your Oratrix, 
a had tut any time COLIC into the POSSCSSION of sid Relf ana Chew 
and their contederates, or either of them. 
And your orator and oratrix further show unto Your honors threat 
the sard William Wa Hace Whitney, the former husband of your 
oratrix aforesaid, departed this life on the —— day of ——, in’ the 
year one ines tg Hweht hundred and thirty-seven; that on the —— 
day of ——, 1859, vour orator and oratrix were vnited In marriage: 
that on the twe shy clanaeth day of May, ISoo), by a supplemental bill, 
filed in this honorable court for that purpose, the said suit) was 
thereupon ordered to be prosecuted in the names of your orator and 
oratrix as complainants, and the said suit is thus pre nding: thisat by 
reason of the entire ignorance of your oratrix and her said husband 
respecting r the extent of the estate of.the said Daniel Clark, to which 
she is entitled as aforesaid, the property herem deseribed was not 
embraced in said bill, and such is the case with regard to a very 
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large amount of property belonging to her said father, which your 
orator ania oratrix, <1nce the filine (>| ssid bill. have discover dd. 
And your orator and oratrix further show that the prope rty herein 
described. ever S1nce the Sillne | Cullhie lnle the heeds =) | thie ssid 
Gerasime Richards, Madison Lyons, Abraham Ilemnan. senior, 
Abraham Hlennan, Jumor, and Adolphe Richards, unlawfully as 
aforesaid, has yielded a large annual revenue: and vour orator and 
oratrix submit to this honorable court and chara that the said Reif 
and Chew, having unlawfully assumed possession and control of 
stid property, are lable to your oratrix, as Implied trustees thereof, 


to her sole use and benefit: and that the said Gerasime Richard, 
Madison Lyons, Abraham TLennan, senior, Abraham TLennan, tanior, 
and Adolph Richard took such property burthened with said trust 

in) favor of VOUur oratrix, mia threat they are chargeable with 
S242 all the revenues, Issues, and profits derived therefrom during 

the Lime they have recerved tha “ithe together with the law- 
ful interest thereon, from the times respectively when they so re- 
ceived, according ils if shal! be declared by this honorable Court 
threat Vour Oratrix Is entitled thereto, eithie I in) her Capacity ot forced 
heir of the said Daniel Clark to her legitime of four-fifths of his said 
succession, or the entire thereof, as his instituted universal heir and 
devisee by lis siiicl last \\ it] anc testament of the Vear ISLS, ius aiore- 
sill, 

And your orator and oratrix further show unto your honors, and 
CNP ssly declare, that for the Purposes sought to be accomplished 
by this suit your oratrix will limit her claim) against the said de- 
fendants, Gierasime Richard, Madison Lyons, Abraham llennan. 
Senior, Abraham Hennan, Jumor, and Adolphe Richard, to the ex- 
tent of four-fifths of the property described herem, and four-fifths of 
the revenues, issues, and profits thercof, with the lawful interest 
the Peon Since it Cale, as afore sila, unlawfully inte the lisutieds Ol] the 
sald defendants, to which extent of the rights of your oratrix as the 
forced heir of said Daniel Clark the said property is charged in the 
hanes of the said ( rCTUs Te Richard, Madison Lyons, Abraham ian ll- 
nan, Senior, Abraham Ilennan, Junior, and Adolphe Richard, as 
with a trust, forthe use of vour oratrix, as a‘oresaid, as your orator 
and oratrix are advised and respectfully submit to this honorable 
court; but vour orator and oratrix further expressly state that, in 
Case the procecdings in this honorable court now Instituted and pend- 
ing, or Which may be hereafter mstituted, shall result in affording 
to Your oratrix the hicalis of establishing the will of thie sill Daniel 
(‘lark made in the Year one thousand elolit hundred uni thirteen, 
In Which your oratrix was named and instituted universal heir of 
said Daniel Clark. and of setting aside and annulling the said will 
of IS11, in the forum constituted in the State of Loutsiana for such 
PUPpose ; ay’, 11) Cust such showlhe strat be ride 11) this honorable 
court as shall demand the atd and interposition of this honorable 
court, and in its opinion it shall be competent so to do, to give full 

force and effeet to said will of the Vvear IS]55. notwithstanding 
S248 its suppression as herein charged, then, mn that eve nt, your 
orator and oratrix will claim the entire of sata property here 
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described, with the revenues, issues, and profits thereof, and the law- 
ful interest thereon, since the same came unlawfully into the hands 
of the said defendants, or either of them. 

And VOUur OrPaAtLOr uid oratrix expressly StAte nid charge that sald 
will and testament of the satel Devan | Clark, in Which your Oratrix 
was declared to be the legitimate and only child of the satrd Daniel 
Clark. and the sole instituted and universal heir to his estate, was 
aclu lly anid law fully barrale, anid threat the sabhic Was surreptitiously 
suppressed as herein sct forth, and that the same was a fall and com, 
plete r coonization and acknowledgment of vour oratrix as the legiti- 
mate Child and heir at law of satd Daniel Clark, and born in lawful 
wedlock of the said Danicl Clark with the said Zulime ace Carriere, as 
hereinbefore stated, and thac, for the purposes of this suit, vour ora- 
tor and oratrix will at all times insist upon said will, and claim all 
the hy nefit nicl advantage Which the “abe Can afford ly) it 4 11) this 
honorable court, as faras it may be competent, as a perfect and full 
declaration by her father, the said) Danicl Clark, of the validity of 
his said MiMrriage with = Lic Aubin ice Carriere, nicl the legitimacy 
of Vour oratrix cLs lis foreed her iis aforesaid, 

And vour orator and oratrix further show unto this honorable 
Court thist they, or some one In them behalf, have often eunid in | 
friendly manner requested the said Gerasime Richard, Madison 
Lyons, Abraham Ilennan, Senior, Abraham Hennan, Jumior, and 
Adolphe Richards, to surrender to vour oratrix the entire of said 
property and premises herein described, or her legitime or four-fifths 
thereof as lores 7 her “us afore sad of Sila Daniel Clark, and to Come 
toa just accounting with your oratrix for the revenues, issues, and 
prolits Ot suid property, and the nite best thereon S1nce they received 
the same, and pay over to your oratrix such sumsas might be found 
due to her upon such accounting; but they, the said Gerasime 
Richards, Madison Lyons, Abraham Hennan, Senior, Abraham Ilen- 
nan, Junior, and Adolphe Richards have at all times refused, and 
do now absolutely refuse, to comply with such reasonable re- 

(Quests, 
SZ || And vour orator ana oratrix further show unto your honors 

that the sad Mary Clark departed this life at Grermantown, 
In the State of Pennsvivania, on or about the ninth day of June, 
one thousand « loli hundred and IWehty three, leaving as her heirs 
and devisees, by her last will and testament, Mrs. Eleanor O. Bearne, 
late of Sligo, Ireland, now deceased; Jane Green, wife of Ceorge 
Green, late of Liverpool, England, now deceased; Sareh Jane 
Campbell, now of Germantown aforesaid; Caroline Barnes, late of 
St. Louis, Missouri, wife of Dr. John Barnes, now deceased—all of 
the heirs of said deccased Per-mons, residing out of the jurisdiction 
of this court, cannot be made parties hereto, but-so it is the said de- 
fendants, Richard Relf, Beverly Chew, Gerasime Richard, Madison 
Lyons, Abraham HLlennan, Senior, Abraham Hennan, Junior, and 
Adolphe Richards, combining and contederating, contrive how to 
injure your orator and oratrix in the premises, and pretend that your 
oratrix Is not the daughter of the said Daniel Clark, and that if she 
is his daughter that the said Daniel Clark and the said Zulime nee 
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Carriere were never lawfully united in the bonds of matrimony, and 
threat thre seid Zulime nee Carriere at thy time of her said marriage \ ith 
the said Daniel Clark, as herein charged was the lawful wife of one 
Jerome Desgrange ; whereas your orator and oratrix aver the eon- 
trary of all such pretences to be true, and that vour oratrix is the 
only child of said Daniel Clark and the legitimate offspring of the 
lawful marriage of said Daniel Clark and with one Zulime nee Car- 
riere, as heremmbefore stated; and the said defendants further give 
out and pretend that the said Daniel Clark never did make a will 
and testament in the year one thousand eight hundred and thir- 
tech, as stated herein, anid that if such will Wits made the seul will 
of the year one thousand eight hundred and eleven was lawfully 
probated, and that all and singular the acts and doings of said de- 
fendants under the authority conferred by said will, in’ regard to 
the disposal of said succession of said) Daniel Clark were legal, and 
done 11) all respects necording LO law: the CONLPArs of which pre- 
tences your orator and oratrix aver and charge to be the truth. 

And the said defendants further pretend that the sail Daniel 

Clark was at lis death indebted to sundry persons and cor- 
S245 porations Ina large amount, and that the avails or proceeds 

of the property herein described was justly applied to the 
discharge of the debts and liabilities of said succession. Whereas, 
Vour orator nia oratrix aver the CONULPALS of such pretences to be 
true, and that the said Daniel Clark, at his death, was, if at all, only 
indebted in a very small amount, and that his personal property, 
rights and credits, if rightfully and lawfully disposed of, would 
have vielded or produced a large sum over and above the amount 
of all just debts, habilities, and claims against the said suecession 
of Damel Clark, as your orator and oratrix verily beheve. 

And the said defendants further pretend that Richard Relf and 
Beverly Chew, and each of them, were copartners in trade and 
commercial enterprises with said Daniel Clark, and in this relation 
were entitled each to one equal lic. hind preret of all und singular 
the property found in the succession of said Daniel Clark, with 
some few exceptions, nied threat 1 proof of said COpAUrue rship the 
sald Relf and Chew claim to hold a written contract or agreement, 
purporting to have been entered into by and between the said Dan- 
lel Clark and them, the said Relf and Chew, within two months 
prior to the death ot sell Daniel Clark: whereas, your orator anil 
oratrix aver the contrary of all such pretences to be true, and that 
if any such pretended contract or agreement shall be presented by 
said defendants in this honorable court, the same (if it shall appear 
to have been truly executed by said Daniel Clark, which your ora- 
tor and oratrix expressly deny) is of no legal or equitable foree or 
etleet for the secs ania Purposes thie a by pretended by the said Relf 
anal (‘hew LQ have be 1) designed ; all ot which acting ane doings 
of the said Relf and Chew, and Gerasime Richard, Madison Lyons, 
Abraham Hennan, Senior, Abraham Ilennan, Junior, and Adolphe 
Richards, are contrary to right, equity, and good conscience, and 
tend to the manifest wrong, Injury, and oppression of your orator 
and oratrix. To the end, therefore, that the said Richard Relf and 
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Beverly Chew, Gerasime Richard, Madison Lyons, Abraham I[len- 
nan, Scnior, Abraham Hennan, Junior, and Adolphe Richard, and 
each of them, ray, if they Cad, show whiy your orator and oratrix 
should not have the relief hereby prayed, and may without oath 

iv hich Is hie 1’ by CX PEE <sly walved), according lo the best and 
$246 utmost of their several and respective knowledge, remem- 

brance, Information, and belief, full, true, direct. and perfect 
answer make to such of the several interrogatories hereinafter num- 
bered and Sel forth is by the hnote hereunder written they are re- 
spectively required LO abswer, that Is LO Say. 

Interrogatory Ist. Whether the said property mentioned and de- 
scribed in the foregoing bill of complaint was nota part and portion 
of the estate of the said Daniel Clark which he left at lis death ? 

Interrogatory 2d. Whether the said defendants claim to be owners 
of or otherwise interested in any portion of said property t If yea, 
to what portion, and by what right do they claim the ownership of 
or any interest In said property respectively ? 

Mach Is required Lo sel forth ‘ul ieneth his right, title, and Interest 
to the particular portion of said property to which he lays claim. 


[nterrogatory 5d. Whether said property, or any part thereof, was 
originally disposed of by the defendants, Relf and Chew, or either of 
them’? If yea, what portion? By which one, or both of them? To 
whom, when, under what pretence of right or authority in them, or 
either of them, so to dispose thereof? In what manner, whether by 
sale at public auction or at private sale, and for what consideration 
or price? 

Rach defendant is required to state fully and particularly his title, 


with the lawful evidence thereof annexed to his answer hereto. 
Interrogatory 4th. Whether said property, or any part thereof, 

vields a revenue, and what portion, and what is the amount of such 

revenue annually, whether derived from rents, or how otherwise ? 


llow long have the said defendants, It spectively, held POSSCSSTOT of 


or derived a revenue from that portion of seid property hela by each 
one of them, respectively, and what has the annual value of said 
possession or its annual revenues amounting tO, Oh’ vear with illi- 
other, since their saa POssesslon of, or revenue derived f ON, sald 
property possessed by them respectively t 


And your orator and oratrix further pray that by the order and 
decree of this honorable court it may be adjudged and declared, as 
it has heretofore been declared and- decreed, that the said 

S247 Daniel Clark and the said Zulime nee Carriere were lawfully 
married, as charged in this bill of complaint, and that vour 
oratrix Is the sole offspring of such marriage, ana iis such threat she 
Is legally and equitably entitled to the four-fifths of the succession 
of said Daniel Clark, of which the premises herein deseribed forms cl 
part and parcel, as her legitime —— as the forced heir of said Daniel 
Clark, according to the true intent and meaning of the law of Louisi- 
ana in force at the time of his death, notwithstanding the said will 
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of the said Daniel Clark made in the vear 1811, herein set forth, 
and probated as aforesaid, and that she is entitled to four-fifths of 
the revenues and profits derived from said property, together with 
the interest thereon since the time satd Property produced 8 Feve- 
nue in the hands of the said Gerasime Richard, Madison Lyons, 
Abraham Hennan, senior, Abraham ILennan, junior, and Adolphe 
Richard : that Lo the extent of the rights of your oratrix to her 
legitime, as aforesaid, of said property and its revenues, the entire 
of sald property Is charged in the hatids of sia (serasime Richard, 
Madison Lyons, Abraham Hennan, senior, Abraham Iennan, junior, 
and Adolphe Richard, with an implied trust in her faver, and that 
if said property shall be found inadequate to discharge such trust, 
the said Gerasime Richard, Madison Lyons, Abraham Ilennan, 
senior, Abraham Hennan, jumior, and Adolphe Richard may be ad- 
judged LO pay Lo her the proportion to which she 1s entitled as afore- 
said of the revenues of said property which have come at any time 
into their hands or been received for their use, and that your oratrix 
hay bave execution thereof. 

And your orator and oratrix further pray that if the said heir of 
lelenor ()’Bearne, the heirs of Jane Green, the heirs of said Caroline 
Barnes, or Mrs. Sarah Jane Campbell, shall at any time be found 
within the jurisdiction of this honorable court, process Thay be 
served upon them, and they be required to answer hereto; that in 
CSC they are not so found, your orator and oratrix miay have such 
order and deere agallst them as shall seem meet to this honorabl 
court and necessary, and that your orator and oratrix may have 
such other, and that they may have such further, relhef in the 
premises as to this honorable court shall seem meet, and as shall be 

agreeable Lo equity and eood conscience. 
S248 And vour orator and oratrix further show unto your hon- 

ors, by way of supplement, that in the progress of the said 
sult in) the foregoing bill of complaint mentioned Ole Charles Pat- 
terson, one of the defendants therein, withdrew cll and <Ineular lis 
dilatory pleas and demurrers which he had filed therein, and an- 
swered to the merits, and came to a hearing upon the pleadings and 
evidence in sacl Cause - threat ()}) seid hearing il deeree Wiis rendered 
In this honorable court in all things establishing the rights and pre- 
tensions of your oratrix in said suit, and as the foregoing bill set 
forth ; that said Charles Patterson appeated from said decree to the 
Supreme Court of the United States, wherein the sald decree of this 
honorable court was substantially affirmed, with certain modifica- 
tions and restrictions, and a decree was rendered in and by sila 
Court wherein, amongst other matters, it was decreed and declared 
that Upon the evidence in threat CHouse that t} lawtul marriage Wiis 
contracted and solemnized at Philade Ipolataa, in the State of Pennsyl- 
vania, between the same Daniel Clark in the said bill ane proceed- 
Ings mentioned and the same Zulime Carriere in’ the said bill and 
proceedings mentioned, and threat MM ra Clark, now Myra Clark 
(raines, and one of the complainants im said cause, is the lawful 
and only issue of the said marriage, and was at the death of her 
said father, Daniel Clark, his only legitim-e child and heir-at-law, 

* 
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and assuch was exclusively invested with the character of his forced 
heir. and entitled to all the rights of sueh foreed heir: and the said 
court did further adjudge, order, and decree that, the complainant, 
Myra Clark Gaines, is justly and lawfully entitled, as the only 


bal 


forced herr of said Daniel ¢ lark. to her le oltimate portion of four- 
fifths of the sed SUCCE SS1ON, ils DV reference to seule decree, which 
your orator and oratrix pray Thay be made a part of this supple- 
ment, will more fully and at large appear. 

Wherefore your orator and oratrix pray that said deeree may be 


taken ana ite ‘lared to be and to hav ethe full force and ( tlect ot il full. 


complete, anid final yudiel al con firm: ition and establishment of the 
status of vour OPatriX as the sole legitimate and forced heir of the 

Salle ll Ds Ine Clark. deceased, for cull the PUPPOses of this sult. 
S24!) May it p as this honorable court to grant unto your ora- 

tor and Orel rx aowrit of subpocna tO be directed to the said 
Richard Relf, Bev rly Chew, Gerasime Richard, Madison Lyons, 
Abraham Ilennan, Senior, Abraham ILennan, Junior, and Adolphe 
Richard, commanding them, and each of them, by a certain day, 
and under il eortain penalty theremn to be Inserted, personally LO 
appear 1 this honorable COUTT, and then anid there full, true, anal 
perfect answer make to all and singular the premises, and further 
to stand to and abide by and perform such further order, direction, 
and decree therein as to this honorable court shald scem correct. 
And your orator and oratrix will ever pray, &e. 


No’ t.—The aT te nal: Lhit s Re If (Chew are required to answer the 
Interrogatories in the foregoing will propounded, numbered 2. The 
sald defendants Gerasime Richard, Madison Lyons, Abraham Ien- 
nan, Senior, Abraham Hennan, Juntor, and Adolphe Richard 
required to answer the said interrogatories numbered 1,2, 5, 4. 


Lh / ts iv. hy fore Lavish I, Com’r. Decree of thre Cireuil Court in the 
VERS ol (sa N08 Ss. (ri Pasi Richard et al. No. | LOS, 


(j}reuit Court of the United States. l°ifth Cireuit and Eastern Dis- 
trict of relent 


NEW ORLEANS, Trurspay, Ith April, 1850. 


Court met PUPSMAdl ice adjournment, 
Present: TLlon. Theo. H. MeCaleb, district judge. 
Absent : Ilon. John Mehkink V, presiding judge, 


Myra ChARK GAINES 
vs, L408. 
GenAsiMeE Riciarps ef als. J 
This CAUSE, Hea Ing been submitted LO the court on a former day 
ot this LeTin Upon the Fy mpi atid prools, which proofs were the 
sume as were Introduced in « No. 122, in this court recently de- 
cided as to the status of coumiiadeaiaa upon the exhibits filed by 
the defendants, and the court having considered the same, doth now 
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order, adjudge, and deeree that this cause be, and the same ts 
hereby, dismissed with costs. 
Judgement rendered 11th April, LS50., 
Judement signed 22] April, PS50. 
S250 [SEAL | THEO. TH. MeCALEB, U.S. Juda 


De f “ts” kv.. hye feorye Lushe . Com. Bill iy, ( Vise of (saines and wy i'Ne 
Wilkins, Steen, ct als., No. VAO9. Filed 1st August, S45. 


The hon’ ble the judge of the cireuit court of the United States in 
and for the district of Louisiana, in chancery sitting: 


Your orator and oratrix, Edmund Pendleton Gaines and his wife, 
Myra Clark Gaines, citizens of the State of Tennessee, bring this 
their bill of complaint AGALIst Douglas Wilkins, elisha Steen, Seth 
Lewis, and John Bronson, through lis agent, Joshua Baker, citizens 
of the State of Louisiana, as defendants herein. 

Your orator and oratrix would respectfully represent and charge 
that Daniel Clark, the father of vour oratrix, Myra Clark Gaines, 
cle parted this life in the vear ISLS. in the City of New Orleans, State 
of Louisiana: that at the time of his death he was seized in fee and 
possessed of a certain tract or parcel of land, with the tenements and 
hereditaments thereunto belonging, situated and lying in the parish 
of St. Martin, in this State, at the junction of the Bavou lhichu 
with Bavou Fusilier, containing about four thousand two hundred 
and seventy superficial arpents, which said land will be found 
more fully ana particularly deserib | mn an act of sale marked A, 
Which in due time will be filed. 

Your orator and oratrix show and charge that enaeh and call Lhe 
defendants before named are, and have for a long time been, in the 
OCCUPAaHney, POSSESSION, and enjovin an of the said land. and from the 
rents and profits accruing therefrom, claiming title and deriving 
ther interest under pretend 7 purchase sand sales from Richard Relf 
and Beverly Chew, the pretended executors of Daniel Clark, de- 
eeased, they, the sed defendants, well knowing threat they, Relf and 
(‘hew, were not the true and lawful executors of said Clark or the 
proper and rightful agents of Mary Clark, the mother of said Daniel 
Clark. They further show and chara tliat the sid Rell anid Chew 

had no power or authority in law or equity to vest any inter- 
S251 est or title in said lands in said defendants or any other per- 

SOS whatsoever, anil threat all sali ~, tradsters, or conve yahces 
of said land made and executed by said Relf and Chew as the pre- 
tended executors of Daniel Clark, or the agents of Mary Clark, or in 
any otherwise, are mere nullities and absolutely void; and of this 
the defendants had actual and constructive notice, and also of the 
title and rights of vour oratrix as the foreed and only heirof Daniel 
Clark. deceased, and his sole devisee under lis last olographic will 
and testament. 

Your orator and oratrix would expressly show and charge that 
sud Relf and Chew well knew that the will of 1811, under which 
they assumed to act as the executors of said Daniel Clark, was re- 
voked, cancelled, and set aside by a subsequent and valid olographie 
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will and testament, made and executed by the said Daniel Clark dur- 
ing his lifetime, in the year 1815; that this will and testament re- 
mained in full force and effect at the time of the death of said 
Daniel: that all his estate, both real and personal and mixed, except 
a few special bequests therein named and devised and bequeathed 
to your oratrix, Mvra Clark Gaines, his lawful heir and only surviv- 
ing child, and that in said will and testament the said Myra was ac- 
knowledged to be his legitimate child and heir, born in lawful wed- 
lock — Zulime, nee Carriere, the wife of said Daniel; that other and 
different persons than said Richard Relf and Beverly Chew were ap- 
pointed executors to the said estate of said Daniel Clark, to wit, James 
Pitot, Joseph Deville Degoutin Bellechasse, and Cavalier Dusnan De 
la Croix. 

Your orator and oratrix further show and charge that at the time 
of the death of the said Daniel his last will and testament of ISI5 
was in the custody and possession of said Relf; that he fraudulently 
nil surreptitiously destroved and concealed the same, well knowing 
its contents and purposes, or that it has been lost or mislaid, and 
that the said Relf has committed this act, or availed himself of it in 
fraud of the rights of the said Myra, and set up the pretended will of 
1813, which is illegal and void, and that the notoriety and 

publicity of the said act was kuown to ,the purchasers 
8252 and their defendants. Therefore your orator and oratrix 

pray that your honor will cancei and set aside the will of 
IS11, and that you will confirm and establish the will of 1813, and 
decree that the lands and tenements and hereditaments herein 
claimed by your orator and oratrix, and all the rents and profits 
Issuing out of or appertaining to the same, pass to and vest in fee in 
them and their heirs forever, and that the illegal, pretended, and 
fraudulent sales made by the said Relf and Chew to these defend- 
ants,or to anv other person OFr persons whatever claiming under 
them, be Sel aside ana annulled, and your orator ana oratrix to be 
vested and continued in the peaceful POSSCSSION ana uninterrupted 
enjoyment of said lands, tenements, liereditaments, and the rents 
and profits issuing therefrom. That your orator and oratrix fur- 
ther pray that should the proof be insufficient to establish the said 
fraudulently destroyed will of 1815, or that a court of chancery has 
no jurisdiction in the premises, then, in that case, they would fur- 
ther pray that all the estate and interest of the said Daniel Clark be 
decreed to pass to and vest in the said Myra Clark Gaines as forced 
heir and only legitimate child of said Daniel; that subpcenas issue 
herein to the defendants before named, to wit, Douglas Wilkins, 
Klisha Steen, Seth Lewis, and John Brownson, through his agent, 
Joshua Baker, and that they be respectfully compelled to make full 
and true answers to each and every allegation herein contained ; and 
they pray for all further and other relief which to justice and equity 
Way belong. 
LACY & HUNTON, 


Solicitors for the Compl ts. 


- 
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Lh fts’ Ev., hefore Lusher, Com’r. Answer of Steen in Case of Gaines 
and Wife US, Wilkins. Sleen. et al.. No. 1400. hiled | Sept, LS-45. 
Circuit Court of the United States for the District of Loutsiana, Sit- 
ting in Chancery. 


EpMUND PENDLETON GAINES and Myra CLARK GAINES, his Wrfe, 
Complainants, 


rs. 
DouGLAS WILKINS, ELISHA Steen. Setu Lewis. and JoHn 
$255 brownson, through his Agent, Joshua Baker, Defendants. 


The separate answer of elias Steen, one of the defendants, to the 
bill of complaint of Edmund Pendleton Gaines and Myra Clark 
Gaines, his wife, complainants, but who is misnamed Elisha Steen 
in said bill. 

The said defendant, saving and reserving to himself, now and at 
all times hereafter, all and all manner of benefit and advantage vl 
exceptions to the manifold uncertainties and imperfections in the 
complainants’ said bill of complaint contained, for answer thereunto, 
or unto so much thereof as materially concerns this defendant to 
inake answer unto, he answereth and saith: 

That he does not know when Daniel Clark died, but believes he 
died in 1813 or 1814. 

That he denies that the said Daniel Clark was seized in fee or 
possessed of the land claimed by the said claimants, and deseribed 
in their said bill of complaint, or of any part thereof, at the time of 
his death. 

That he denies that he claims, derives, or holds any title or inter- 
est in said land under or from Richard Relf, Beverly Chew, or either 
of them, as executors of Daniel Clark, or otherwise. 

That he knows nothing about Daniel Clark’s wills of IS11 or 
IS15, or whether any such instruments ever existed. 

That he does not know whether or not the complainant, Myra 
Clark Gaines, be a child of said Daniel Clark or his heir. 

That he does not know whether Or hot Mary ( ‘lark Wits the mother 
of said Daniel Clark. 

And for further answer to the said bill of complaint this defend- 
wnt savs that if the said Myra Clark Gaines be in fact the child 
and heir of said Daniel Clark. still she is not entitled, either 
in law or equity, to recover the lanl deseribed in the said bill 
of complaint, beeause the said Damiel Clark, in his lifetime, 
to wit, on or about the 4th dav of January, in the vear 1810, sold, 
conveyed, and delivered all of his, the said Daniel Clark’s, 
right, title, Interest, and claim In and to the land described and 
claimed in the said bill of complaint of the said complainants to 

Seth Lewis and William ‘Turner by deed of sale executed 
$254 signed, and delivered in due form of law before Pierre Pedes- 
claux, then a notary public in the City of New Orleans. 

That this defendant afterwards purchased from the said Seth Lewis 

and William Turner a portion of the said land, and now possesses 

and owns the same. And this defendant denies that he ever had 
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any notice or knowledge of any of the frauds or ill practices charged 
to have been committed or done by the said Richard Relf and Bev- 
erly Chew, or either of them, or that he ever had any notice that the 
complainants, or either of them, had or pretended to have any ¢laim 
to any of the land deseribed in their said bill of complaint until the 
service of the subpoena upon him in this case. | 

And this defendant, for further answer, Says that if the said com- 
plainants ever had any title to the land claimed in their said bill of 
complaint, such title is barred and prescribed by the prescription of 
ten years and of twenty years. And this defendant denies all and 
all manner of fraud, combination, and confederacy wherewith he 
stands charged in and by the said bill of complaint, without that, that 
there is any other matter or thing material or necessary for this de- 
fendant to make answer unto, and not herein and hereby well and 
sufficiently answered bo, contessed or avoided, traversed or denied, 
is true; all which matters and things this defendant is ready to aver 
and prove, as this hon. court shall direct and award, and humbly 
prays to be hence dismissed, with his costs and charges in this behalf 
most wrongfully sustained. 


ELIAS STEEN. 


elias steen, the defendant in the foregoing answer, being duly 
sworn according to law, makes oath and swears: ‘That what is con- 
tained in his foregoing answer, as far as concerns his own act and 
deed, is true of lis own knowledge, and that what relates to the aet 
and deed of other person or persons he believes to be true. 


ELIAS STEEN. 


8259 Sworn to and subseribed at Opelousas, parish of St. Landry, 
Siate of Louisiana, this 25th day of August, A. D. 1845, be- 
fore me— 
A. GARRIGEUS, 
Parish Judy of Nad Parish. 


Di f’ts’ Kv.. hy fore Lush. r. ( mmr. Lys ;" at SN th a DIS mn ("180 of 
(jaines and Wife vs. Wilkins, Steen, et al., No. 1409. Filed 1 Sept., 
IS 45. : 


Cireuit Court of the United States for the District of Louisiana. Sit- 
ting in Chancery. 


ky. P. Gaines and Wife 
Us. 
DoveLAs Witkins, EcisHa Steen, Sera Lewis, and Jounx Browy- 
SON, by lis Agent, Joshua Baker. 


The separate answer of Seth Lewis, one of the defendants, to the bill 
of complaint of Edmund Pendleton Gaines and Myra Clark 
Gaines, his wife, defendants. 


The sid defendant, saving and reserving to himself how and at 


all times hereafter all and all manner of benefit and advantage of 
excepuions to tue manifold uncertainties and Imperfections In the 
complainants’ said bill of complaint contained, for answer there- 
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unto, or unto so much thereof as materially concerns this defendant 
to make answer unto, he answereth and saith that he believes that 
Daniel Clark died in 1815; that he denies that the said Daniel Clark 
was at the time of lis death seized in fee or possessed of the land 
claimed by the said complainants and deseribed in their said bill of 
complaint or any part thereof. 

That he denies that he now does or ever did hold or claim any 
part of said land from or under Richard Relf and Beverly Chew, 
or either of them, as executors of Daniel Clark, or otherwise. That 
he hes been informed and believes that the sald Daniel Clark left cl 
will by which Richard: Relf and Beverly Chew were appointed ex- 
ecutors, and he knows that they acted as such executors. That he 
never heard of any dispute as to the validity of the will under 

which said Relf and Chew acted as executors until he heard 
8256 of the marriage of complainants, and he ts totally ignorant 
of any of the frauds or ill practices alleged in said bill of 
complaint.to have been committed or done by said Relf and Chew. 

That he has often heard that Mary Clark was the mother and sole 
heir of said Daniel Clark. 

And, for further answer, this defendant says that if the said com- 
plainant, Myra Clark Gaines, be in fact the child and heir of the 
said Daniel Clark, still the said complainants are not entitled in 
law or equity to recover the said land described in the said bill of 
complaint, because the said Daniel Clark, in his lifetime, to wit, on 
or about the fourth day of January, in the year one thousand eight 
hundred and ten, sold, conveved, and delivered unto this defendant 
and one William Turner the same land deseribed in the said bill of 
complainant, by deed of sale passed in due and authentie form before 
Pierre Pedesclaux, then a notary public in New Orleans, a copy of 
which deed is hereto annexed and made a part of this answer; that 
this defendant has sold and delivered the whole of his portion of 
said land to different persons many years before the filing the said 
bill of complaint; that aif the said complainants ever had any title 
tO any part of said land (which is not admitted), the same is barred 
by the preseription of ten years and of twenty vears. 

And this defendant denies all and all manner of fraud, combina- 
tion, and confederacy wherewith he stands charged in and by the 
said bill of complaint, without that. that there is any other matter 
or thing material or necessary for this defendant to make answer 
to, and not herein and hereby well and sufficiently answered unto, 
confessed or avoided, traversed or denied, is true; all which matters 
and things this defendant is ready to aver and prove as this honora- 
ble court shall direct and award and humbly prays to be hence 
dismissed, with his costs and charges in this behalf most wrongfully 
sustained, 


SETH LEWIS. 


Seth Lewis, the defendant in the foregoing answer, being duly 
sworn according to law, makes oath and swears: That what ts 

$257 contained in his said answer, as far as concerns his own act 
and deed, is true of his own knowledge, and that what relates 
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to the act and deed of other person or persons he believes to be 
true. 


SETH LEWIS. 


Sworn to and subscribed at Opelousas, parish of St. Landry, State 
of Louisiana, this 26th day of August, A. D. 1845, before me— 
A. GARRIGUES, 
Parish Judge of said Parish. 


Def’ts’ Ky., before Lusher, Cow’r. Answer of Wilkins in Case of (iaines 
and Wife vs. Wilkins, Steen, et al., No. 1409.. Filed 1 Sept., 1845. 


Circuit Court of the United States for the District of Loulsiana. In 
Chancery. 


EpMUND PENDLETON GAINES and Myra CLARK GAINEs, his Wife, 
Complainants, 
: is, 
DouGLas Witkins, Evisua Steen, Sete Lewis, and Joux Brown- 
SON, through his Agent, Joshua Baker, Defendants. 


The separate answer of Douglas Wilkins, one of the defendants, to 
the bill of complaint of Edmund Pendleton Gaines and Myra 
Clark Gaines, his wife, complainants. 


The said defendant, saving and reserving to himself now and at 
all times hereafter all and all manner of benefit and advantage of 
exceptions to the manifold uncertainties and imperfections in the 
complainants’ said bill of complaint contained, for answer thereunto, 
or unto so much thereof as materially concerns this defendant to 
make answer unto, he answereth and saith that he does not know 
when Danie! Clark died. but believes that he died in 1815; that he 
positively denies that the said Daniel Clark was seized In fee or pos- 
sessed of the land claimed by the said complainants and described 
1n) ther bil] of complaint, or of any part thereof. “aut the time of his 
death; that he denies that he slaims, derives, or holds any title or 
interest in said land under or from Richard Relf and Beverly Chew, 

or either of them, as executors of Dan‘el Clark or otherwise ; 
8258 that he knows nothing about Daniel Clark’s will of 1811 or 

1813, or whether any such instrument ever existed; that he 
does not know whether or not the complainant, Myra Clark Gaines, 
be a child or heir of said Daniel Clark; that he does not know 
whether or not Mary Clark was the mother of said Daniel Clark. 

And for further answer to the said bill of complaint this defend- 
ant says that if the said Myra Clark Gaines be in fact the child and 
heir of said Daniel Clark, still she is not entitled, either in law or 
equity, to recover the land described in her bill of complaint afore- 
said because the said Daniel Clark, n his lifetime, to wit, Oh or 
about the fourth day of the month of January, in the year one 
thousand eleht hundred and ten, sold, conveved, and delivered all 
of his, the said Daniel Clark’s, right, title, interest, and claim = in 
and to the land deseribed and claimed in the said bili of complaint 
of the said complainants to Seth Lewis and William Turner by 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. C765 


deed of sale executed, signed, and delivered, in due form of law, 
before Pierre Pedesclaux, then a notary public in the City of 
New Orleans; that the land so sold by said Daniel Clark to said 
Seth Lewis and William Turner was an undivided half of a larger 
tract of land then owned by said Daniel Clark and one Patrick 
Morgan; that the said large tract of land was afterwards equally 
and legally divided between the said Seth Lewis and William ‘Tur- 
ner of the one part and the said Patrick Morgan, or the legal rep- 
resentatives of the said Patrick Morgan, of the other part ; that 
this defendant holds and possesses that part of the said large tract 
of land that fell to the shares of said Patrick Morgan or his legal 
representatives by virtue of a deed of sale in his favor, executed, 
signed, and delivered, in due form of law, by Francois Navier 
Martin, a citizen of the State of Louisiana, who held a good title 
thereto under the said Patrick Morgan, or his legal representatives, 
and by mesne conveyances to him, the said francois Navier Martin. 

And this defendant denies that he ever had notice or knowledge 
$259 of any of the frauds or ill practices charged to have been com- 

mitted or done by the said Richard Relf and Beverly Chew, 
or either of them, or that he ever had any notice that the complain- 
ants, or either of them, had or pretended to have any claim to any 
of the land deseribed in their said bill of claimant until the service 
of the subpcena upon him in this case. And this defendant denies 
all and all manner of fraud, combination, and confederacy, where- 
with he stands charged in and by the said bill of complaint, without 
that, that there is any other matter or thing material or necessary 
for this defendant to make answer unto, and not herein and hereby 
well and sufficiently answered unto, confessed or avoided, traversed 
or denied, is true. All which matters and things this defendant 1s 
ready to aver and prove, as this honorable court shall direct and 
award, and humbly prays to be hence dismissed, with his reasona- 
ble costs and charges in this behalf most wrongfully sustained. 


D. WILKINS. 


Douglas Wilkins, the defendant in the foregoing answer, being 
sworn in due form of law, makes oath that all the matters and 
things stated in the said answer as of his own knowledge are true, 
and that such of said matters and things as are therein stated as 
being derived from others he believes to be true. 


D. WILKINS. 


Sworn to and subseribed at Opelousas, parish of St. Landry, State 
of Louisiana, this 25th day of August,A. D. 1845, before me— 
A. GARIGUES, 
Parish Jud ye of S. Parish. 
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Defvts’ Ev., before Lusher, Conv’r. Answer of John Brownson, in Case 
af Gain ‘ and Wop Us, Wiedkins, Slee il, et als.. No. | LO), bile d iwi 
March, 1846. 


(Sreuit Court of the United States for the District of Loutsiana, 
Sitting in Chancery. 


KpMUND PENDLETON GAINES and Myra CLark GAINEs, his wife, 
Compl nts, 
Us, 
DovuGLias WILKINS, ELisHA Sreen, Setu Lewis, and Joun Brown- 
sON, Def’d'ts. 


S260 The separate answer of John Brownson, one of the defendants 
to the bill of complaint of Edmund Pendleton Gaines and 
Myra Clark Gaines, his wife, complainants. 


The said defendant, saving and reserving to himself, now and at 
all times hereafter, all and all manner of benetit and advantage of 
exceptions to the manifold) uncertainties and imperfections in the 
compl'ts’ sald bill of complaint contained, for answer thereto, or unto 
so much thereof as materially concerns this defendant to make an- 
swer unto, he answereth and saith that be believes that Daniel Clark 
died in the year IS15. 

That he denies that the said Daniel Clark was, af the time of lis 
death, se1zecd In) fee, or possessed of, the lands chain 7 by thre ssid 
complainants, “nid deseribed 1 their sald bill of complaime, or of 
any part of the said land. 

That he denies that he how does, Or ever did, hold or claim any 
part of the said land from or under Richard Relf and Beverly Chew, 
or either of them, fs CXeCCULOTS of Daniel Clark, or otherwise, 

That he has been informed and believes that Daniel Clark left a 
will by which Richard Relf and Beverly Chew were appointed 
CXCCULOrS, anil he believes they acted iLs such executors. 

That he never heard of any dispute us Lo the validity of the will 
under which said Relf and Chew acted as executors until he heard 
of the marriage of the complainants, and he is totally ignorant of 
any of the frauds Or |] practices allewed in said bill of complaint to 
have been committed or done by the said Relfand Chew. That he 
has heard that Mary Clark was the mother and sole heir of said 
Daniel Clark. 

And this defendant, for further answer, says that if the said com- 
plainant, Myra Clark Gaines, be in fact the child and heir of the 
sald Daniel Clark, still the said complainants are not entitled in law 
or equity to recover the said lands described in the said bill of com- 
plaint, because the said Daniel Clark, in his lifetime, to wit, on or 
about the 4th day of January, in the year 1510, sold, conveyed, and 
delivered to Seth Lewis and William Turner the same land de- 

scribed in the said bill of complaint by deed of sale passed 

S261 and executed in due and authentic form of law, before Pierre 
Pedesclaux, then a notary public in Vew Orleans. 

That this defendant holds and possesses a portion of the said land 
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by mesne conveyances from the said Seth Lewis and William Tanner 
in due form of law, and he, and those under whom he holds, have 
had peac-able, quiet, and uninterrupted possession of the said land 
for more than thirty years before the filing of the sete bill of ecom- 
piaint; and if ever the said complainants had any title to the said 
land (which is not admitted), it is barred by the preseriptions of ten, 
twenty, and thirty years. 

And this defendant denies all and all manner of frauds, combina- 
tion, and confederacy wherewith he stends charged in the said bill 
of complaint, without that, that there Is anv other matter or thing 
material or necessary for this defendant to make answer unto, and 
not herein and hereby well and sufficiently answered unto, con- 
fessed or avoided, traversed or denied, is true. 

Ali which matters and things this defendant is ready to aver and 
prove as this hon. court shall direct and award, and humbly prays 
to — hence dismissed, with his costs and charges in this behalf most 
wrongfully sustained. | 

THO'S TH. LEWIS, 
Solicitor for Li f'dt, John Brownson. 


John Brownson, the defendant in the foregoing answer, being duly 
sworn according to law, makes oath and swears that what is con- 
tuined in his said answer as far as concerns his own act and deed is 
true of his own knowledge, and that what relates to the act and deed 
of other pPersoll OF persons he believes to be true. 


JOHN BROWNSON, 


Sworn toand subscribed before me at the City of New Orleans this 
17th day of March, 1846. 
le’. N. HARALSON, 
Ly Ch rk. 


Th f'ts’ kev.. hig fore Lushe Com r. Replication lo lLnswe i of Brownson 
in No. 1409. Filed 29 April, 1846. 
l | 


S262 This day come the complainants, and for replication to the 
answer of Jno. Brownson, say that the allegations in their 
bill are true, and the answer thereto by defendant is wholly insuf- 
ficient to bar their claim and right, and all its suggestions are un- 
true; and this they are ready, &c.; wherefore, Xe. 
LACY & HUNTON, 
kor Gaines and Wife. 


Def'ts’ evidence. Replication tn Ans. of Le wis MT ( “se No. 1400. 
kiled Oth Oct... (S45. 


And the said comp’ainant, by replication to the answer of the de- 
fendant, Seth Lewis, herein, comes and says that the allegations in 
their said bill contained are true, and that the allegations and 
suggestions in defendants’ answer are untrue, for this, &e., &e.; 
wherefore, &e., Ke. 

LACY & HUNTON, 
Sol’s for Complts, 


By E. P. GAINES. 
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Def’ts kev. Peplication lo Answe ;" of Steen My. No. | LOO). Kiled () Oect.. 


LS-+b. 


And the said compl 'ts, by replication, to the answer of the de- 
fendant, Elias Steen, herein, comes and says that the allegations in 
their said bill contained are true, and that the allegations and 
suggestions in def’ts’ answer are untrue, for this, &e.; where- 
fore, Xe. 

LACY & HUNTON, 
Sol-. for Compllt, 
By FE. P. GAINES, 


ay fis’ I vile hice, Replication lo Anse r of Wilkins iy) (Use | 14%), 
Filed © Oct. 1845. : 


And the sad complainants, by replication, to the answers of the 
defendant, D. Wilkins, herein, comes and says that the allegations 
1) them sid bil] contained are true, and threat the allegations and 
suggestions in def’ts’ answer are untrue, for this, &e., &e.; where- 
fore, ac.,. ae. 

LACY & HUNTON, 
Nol-. for Compl t, 
by k. P. GAINES. 


S26.) Del ts’ Iv. hy fore Lusher, ( ‘omy. Bill of Complaint in Cause 
or (siti Wes and Wt Ss, ( ‘hy i. i, if. ane othe rs, No. 1728, 
(iS. Civenit Court. Filed 14 July, S48. 


To the judges of the United States circuit court of the fifth circuit, 
within and for the district of Louisiana, in chancery : 


Edmund Pendleton Gaines and Myra Clark, his wife, who are 
citizens of the State of Tennessee, bring this their bill of complaint 
woainst Richard Relf, Beverly ( ‘hew, Jean Baptiste, Zenon Cavalier, 
Antoine Joseph Cavelier, Josephine Boisfontaine, wife of . 
Adelaine Doisfontaine, wife of —— — —: (rustave Boisfontaine, 
Marie Boistontaine, Oscar Boisfontaine, ehildren and heirs of the 
late Piere Baron Boisfontaine; Charles Davenport, Erasmus A, Ellis; 
Margaret Devenport, wife of Peter Melkittrick, and her husband ; 
John Philip; Elizabeth Devenport, widow of Celestin Maxent, de- 
ceased; Louis Janin, Zenon Maxent, Louis Barthelemy Rey, Victoire 
Lescen > Chazal ‘Thomas, Pierre Passebon. Joseph Vinliemet. (yUIS- 
tave Tio, Charles Hlavispe, John McDonough, all of whom are citi- 
zens of the State of the State of Louisiana. 

And thereupon your orator and oratrix complain and savy that 
your oratrix is-the only child of Daniel Clark, late of the City of 
New Orleans, State of Louisiana, deceased, barn in lawful wedlock 
of Zuline, nee Carriere, now Widow Gardette, with the said Daniel 
Ciark, at the said City of New Orleans, on or about the thirty-first 
day of December, in the vear of our Lord one thousand eight hun- 
dred and SIX: that the said Daniel Clark, ly rata ritanee, and by CX- 
tensive and successful commercial enterprises and speculations for 
il number of Vours, Was “al the time of his death possessed of i Vist 


CS ae en emma 
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estate, consisting In lands and tenements, plantations, slaves, and 
stock, and utensils, and money, stocks, bonds, mortgages, notes, 
book accounts, and other evidences of debts and securities; that 
the said Daniel Clark, the father of vour oratrix, had been in 
the early part of his commercial enterprises connected with 

one Daniel W. Coxe, then and now of the city of Phila- 
8264 delphia, as copartners, but whether as equal partners or 

otherwise your orator and oratrix are at present unin- 
formed. ‘That long before his death and prior to the year one thou- 
sand eight hundred and eleven the said copartnership between the 
suid Clark and the said Daniel W. Coxe was dissolved. That after- 
wards, Lo wit, in the month of May, In the year one thousand eleht 
hundred and eleven, there having been some apprehension on the 
prare of the said Clark that the act of dissolution of the said partner- 
ship was deficient In some legal formality to charge the persons hav- 
ing dealings with the said partnership prior to its dissolution with 
knowledge thereof, or from some other OMISSION or informality, the 
said Clark, having received information from the city of Philadel- 
phia of the actual or presumed and reported failure of said Coxe, 
and apprehending serious consequences to himself, arising from the 
facts above stated, in great haste set out upon a journey to Phila- 
delphia by sea. That your orator and oratrix are informed and 
believe that prior to lis leaving New Orleans on that oceasion the 
said Daniel Clark, in view of the vreal hazards of the vovage al that 
day, disposed, by confidential trusts to his friends, of large sums of 
money, lands, and securities, amounting to more than one hundred 
thousand dollars, for the sole use, benefit, and behalf of vour ora- 
trix, and that the balance of his estate, being more than sufficient 
to pay all his just debts, he left. by a will bearing date the 20th 
Mavy,one thousand eight hundred and eleven, unto his mother, Mrs. 
Mary Clark, then of Germantown, in the State of Pennsylvania, 
now deceased, ordering that all his just debts should first be paid, 
and nominating and appointing the said Richard Relf and Beverly 
Chew, defendants herein, his executors, with power to settle every- 
thing relating to his estate. That said will was wholly written, 
dated, and signed by the said Daniel Clark, deceased, and is recog- 
nized as and denominated by the law of Louisiana an olographic 
will. That afterwards, and some time in or about the month of 
July next ensuing the date of said will, he, the said Daniel Clark, 
having brought his concerns and transactions with the said Daniel 

W. Coxe to a final termination, returned from Philadelphia 
S265 to New Orleans, and having escaped the catastrophe against 

which he had so wisely and carefully provided for the ad- 
vantage of vour oratrix, he received from the said friends the money, 
property, and securities which, as aforesaid, he had intrusted to 
them, with the exception, as far as your orator and oratrix are 
now informed, of a small amount of money, from two to three 
thousand dollars, left in the hands of Samuel Bb. Davis, esquire, 
then of New Orleans, now of the city of Wilmington, In the State 
of Delaware, and some lands in the name of Joseph Deville Degoutin 
Bellechasse, now deceased, and Chevalier Francois Dusnan De la 
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Croix, then of the State of Louisiana, no portion of which has ever 
come to the pOSsSesslon Or eCNJO\ ment of Vour oratrix, except a small 
portion of that which was conveyed to said De la Croix : that after 
his return to New Orleans, as aforesaid, the said Daniel Clark ceased 
and relinquished all active concern with commercial pursuits, and 
Lave his attention solely to the care of his large POSSCSSIONS and the 
cultivation of social relations in kindly intercourse with his num- 
erous friends, to whom he was devotedly attached, and who held 
him in profound respect and admiration; that during such = inter- 
course, Which lasted until his death without interruption or defec- 
tion, he spoke unreservedly to lis friends of his daughter Myra, 
vour oratrix, of his affection for her, and his wishes and intentions 
with regard to her future welfare, education, prospects, and pdsi- 
tion, as his only child and legitimate heir to his large estate; that 
having it in his power at that time, and until the day of his death, 
Lo leave the largest portion ot lis fortune to Your oratrix, ania iN- 
tending so to do, at the same time to provide for the payment of his 
just debts and leave an ample provision for his mother aforesaid, 
and the rest of his family relations, who were not numerous, the 
said Daniel Clark permitted the aforesaid will to remain in the pos- 
session of said Relfand Chew; that during the early part of the 
vear one thousand eight hundred and thirteen, he, the said Daniel 
Clark, having always manifested the strongest affection for your 
oratrix, constantly visiting her, and making to her the most extrav- 
agant presents, your oratrix then living in the family of the aforesaid 
Samuel B. Davis, and his affection for her increasing with her growth 

and his vears,and desirous,as he always expressed himself to 
8266 his most devoted friends, tosecure to your orairix his fortune 

bevond the I’ ach of accident or fraud, which might happen or 
1 ye perp treat | through lis Loo implieit contidence in men, and lo Cs- 
tablish beyond this possibility of cavil or question the legitimacy of 
your oratrix as his only child and heir, declared to several of his 
sald friends his intention of making his last will and testament for 
this purpose, and he did make such will and testament, and in 
form and full effect according to the law of Loutsiana in such ease . 
made and provid i—an olograplhic will: that said will was finished 
and dated some timetn the month of July,one thousand eight hundred 
and thirteen; that in it the said Bellechasse, and De la Croix, and 
Judge Jam - Pitot, late of New Orleans, deceased, were made CXCCU- 
tors; that also in said will your oratrix was declared to be the ligiti- 
mate and only child of said Daniel Clark, born in lawful wedlock ; 
that there were several legacies In said will, amongst which were an 
annuity of two thousand dollars per annum to said Mary Clark, his 
mother, during her life; an annuity of five hundred dollars per 
augul vo (‘aroline De Grange, late ( ‘aroline Barnes storesaid, until 
her majority, when five thousand dollars was to be paid to her as a 
legacy; five thousand dollars to a son of Judge Pitot, then of New 


=, 


Orleans, and hive thousand dollars to a son ot Mr. Du Buys, then 
of New Orleans. 7 

That said De la Croix was named in said will tutor to your ora- 
trix, and that his faithful negro servant and slave, named Lubin, 
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was to have his freedom and maintenance for life; that at the time 
of making said last — and testament your orator and oratrix ex- 
pressly charge he, the said Daniel Clark, was in the full possession 
of his faculties, and of a sound and disposing mind, and fully 
capable of making his said last will and testament according to law; 
that said will, after its completion as aforesaid, was deposited In a 
case or trunk in which said Clark was accustomed to keep his most 
Important and private papers; that he stated this fact to several of 
his friends, and also to his said faithful slave, Lubin, and desired 
during his last illness that in ease of his death that said case should 
be taken to said Bellechasse. 
S267 That for SOC time previous LO the last il}ness of satel 
Daniel Clark the said Richard Relf having met with afflic- 
tion in the death of his wife, he was invited by the said Clark to 
reside in his, said Clark’s, own house, and being thus situated, said 
Relf was the constant and almost sole attendant of said Clark dur- 
ing his said illness, and that during that period he, said Relf, as 
your orator and oratrix are informed and believe, prevented, as far 
as in lis power, all intercourse with said Clark of his most attached 
friends, especially with said Bellechasse, Pitot, and De la Croix, 
whose devotion at that period was well known in —community; that 
immediately after the death of said Clark, he, the said Relf, ina 
clandestine and unlawful manner, entered the office of said Clark, 
in his dwelling, searched his private papers, and abstracted there- 
from the said will of 1815, as aforesaid, purloined, suppressed, and 
destroyed it, as your orator and oratrix, from the circumstances 
above detailed and others which have come to their knowledge, 
have good reason to believe, and do believe. 

Your orator and oratrix further show unto your honors that the 
said Daniel Clark departed this life on or about the sixteenth day 
of August, one thousand eight hundred and thirteen, without hav- 
ing revoked or altered iis said last will of the same year aforesaid, 
and leaving your oratrix, his only clild and instituted heiress of 
all his estate, real and personal, or forced heiress, and entitled to 
her legitime or four-fifths of said estate, as hereinafter more par- 
ticularly set forth. 

And your orator and oratrix further show unto your honors that 
the said Richard Relf, after having, as aforesaid, suppressed or des- 
troyed the said last will of the said Daniel Clark, did, on or about 
the seventeenth day of August, one thousand eight hundred and 
thirteen, institute proceedings in the then court of probates in sauna 
for the parish of Orieans, a court of competent jurisdiction for that 
purpose, to probate said provisional and revoked will of ISL1, atore- 
said, and, after certain proceedings therein had, said will was in 
form probated, and the said Richard Relf was appointed a testa- 
mentary executor of the said Daniel Clark, deceased, and that on 
or about the twenty-first day of January, elghteen hundred and 

fourteen, the said Beverly Chew caused himself to be ap- 
8268 pointed by said court a testamentary executor of said Daniel 
Clark, deceased, all of which, as also the actings and doings 
of the said Richard Relf and Beverly Chew, pretending to act as 
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lawful executors under said will of 1811, will at large appear by the 
record Ol their sald acts, and the proceedings 1) sid Court, filed 
and recorded In the office of the clerk of said court, and now 1 the 
custody of the clerk of the se cond district court of the City of New 
Orleans, to which, or to a eertilied CODY thereof, which your oratoy 
and oratrix will produce should it become necessary In the Progress 
of this suit, your orator and oratrix at all times pray leave to re- 
fer, suid whieh will in due time be filed with their bill of complaint, 
and marked in schedule It. 

Your orator and oratrix further show unto this honorable court 
that vour oratrix, soon after her birth, at the re quest of her father, 
the said Daniel Clark, decease |. was placed 1) the family of Samue! 
1}. Davis, esquire, aforeme ntioned, ana under the immediate care of 
Mrs. Davis, who was highly esteemed by said Clark, and enjoved 
his entire confidence, and where vour oratrix was suckled by Mrs. 
Harpe r, then the wife of the late William Harper, deceased, how the 
widow of the late George Morris Smyth, and who was a relative or 
connexton by marriage of the said Samuel B. Davis and his wife; and 
that your oratrix remained inthe family of said Davis and was called 
Myra Davis, bemeg lwnorant of her parentage until about the year. 
one thousand eight hundred and thirty-two, when your oratrix in- 
termarried with the late Wilham Wallace Whitney, deceased, who 
was the son of General Joshua Whitney, late of Binghamton, in the 
State of New York, deceased : threat a short tine prior to her said 
marriage your oratrix was informed by said Samuel Bb. Davis re- 
specting her parentage, history, and rights, and that soon after said 
marriage she received lke information from others than said Davis; 
that said Davis removed from New Orleans to Philadelphia to reside 
about the vear 1812, taking with him your oratrix, and that your 
oratrix never returned to New Orleans until after her marriage with 
said Wlutney, when she came for the purpose of recovering her estate 
anid rights, of Which she had been until then kept In profound lwno- 

rahce, and of which she had heen, in such ad anher as herein 
S269 set forth fraudul nily el prived, 

And your orator and oratrix further show unto vour honors 
that on or about the cighteenth day of June, one thousand elght hun- 
dred and thirty-four, your oratrix, aided and assisted by her then 
husband, William Wallace Whitney, filed il petition in the then 
court of probates of the parish of Orleans, praving that said will of 
sald Damiel Clark bearing date in IS11, which had been fraudu- 
lently set up and probated by said Relf and Chew, be annulled and 
set aside and held for naught, and that the said last will of said 
Clark bearing date 1815, as aforesaid, should be established, and 
your oratrix have the full benefit and advantage of the same, not- 
withstanding its destruction, as aforesaid, by said Relf. That owing 
to the fact that said Relf and Chew had the POSSCSSION, custody, ana 
control of all and singular the books and papers of the said Danie! 
Clark, deceased, and their refusal to allow vour oratrix, her counsel. 
OF ahy One In her behalf to have access to the sabe, or any part or 
portion of them, and that said Relf and Chew had in their hands, or 
under their control, the vast estate of the said Daniel Clark, Which 
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legitimately belonged to your oratrix, as aforesaid, affording to 
them ample means to Oppose your oratrix, which, as your orator 
and oratrix believe, they used in such manner as to cause your ora- 
trix to desparr of success In the prosecution of her just rights, is 
aforesaid, without the aid and interposition of this honorable court, 
which vour oratrix, with her then husband, the said William Wal- 
lace Whitney, Invoked by wt bill of complaint filed on the twenty- 
sixth day of July, one thousand cight hundred and thirty-six ; that 
In and by said bill of complaint the said Richard Relf and Beverly 
Chew, with others holding under them or through their instru- 
mentality some portions of the estate of said Daniel Clark, justly 
claimed by your oratrix, were made defendants. 

That after filing sald bill of complaint the said Wilham Wallace 
Whitney died, and subsequently, your oratrix having intermarried 
with your orator, said suit has been since carried on, and is now 
pending, in the names of Vvour orator and oratrix, ils complainants. 
That from unavoidable delays and difficulties which your orator 
and oratrix have been compelled to encounter, their said) bill las 

never been brought lo a hearing as to all the defendants ; 
8270 but that one of said defendants, to wit, Charles Patterson, an- 

swered to said bill, and a hearing was had, and a decree pro- 
nounced in this honorable court in favor of your orator and oratrix, 
and by which said decree Your oratrix was declared and decreed to 
be the only and legitimate child of the said Daniel Clark, born of a 
lawful marriage of said Clark with the mother of your oratrix, the 
said Zuline, nee Carriere, and as such legitimate child and heir of 
sald Daniel Clark, deceased, your oratrix to be entitled to the four- 
fifths part of the said estate or succession of said) Daniel Clark, de- 
ceased, both real and personal, situated in the State of Louisiana, as 
his forced heir, according to the laws of said State in force at the 
time of the death of said Daniel Clark in such case made and pro- 
vided. That subsequently suid suit was earried before the Supreme 
Court of the United States at Washington, anil by sit court the 
aforesaid deeree of this honorable court was in all things affirmed ; 
all which will more fully and at large appear by reference to the rec- 
ord of said decree and proceedings prior thereto, entitled an appeal, 
Charles Patterson vs. Edmund P. Gaines and Wife, now of record in 
the office of the clerk of this honorable court, in the City of New 
Orleans, and which entire record and the deeree of said Supreme 
Court your orator and oratrix pray may be referred — by them, and, 
if hecessary, be annexed to or filed with this their bill of complaint, 
and be made a part hereof, and when annexed or filed be designed 
In Schedule 8. 

And your orator and oratrix further show unto your honors that 
the said Richard Relf and Beverly Chew, with other of the defend- 
ants in the aforesaid suit, were parties to the testimony, and all and: 
singular thereof, taken in said cause, and upon which said decree 
was rendered, having, by their solicitors, duly authorized, appeared 
In said cause, and propounded cross-interrogatories to sald withesses, 
by reason whereof the said Reif and Chew, and all and singular the 
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persons holding under them, are forever bound and concluded by 
said decree, as your orator and oratrix verily believe and charge. 

And your orator and oratrix further show unto this honorable 
court, and CNP! essly chi; ree, thicat Your or trix nowe ‘laims to be, anid 

is, the forced heir as aforesaid of the said Daniel ¢ Lark, de- 

$271 nichowner§ and in that Capacity she Is legally anid equitably Cli- 

titled to four-fifths parts of all and singular that portion of 

the lands, property, estate, rights, and equities belonging and ap- 

pertaimineg to * f state Or SUCCESSION of sid Daniel Clark, deceased, 

hereinafter particularly mentioned and deseribed in this bill of com- 
plaint. 

And your orator and oratrix further show unto your honors that 
Vour oratrix has received no portion of the money OY property of any 
kind SO, as before stated, conv: yed by seid Daniel ( ‘lark to his friends 
for the use and benefit of your oratrix, except as is before stated. 

And your oratorand oratrix further show unto your honors that the 
aforesaid Mrs. Mary Clark, of Germantown, in the State of Pennsy]- 
Vana, the mother of the suid Daniel Clark, deceased, being the sole 
devisee named in his said will of eighteen hundred and eleven, as 
your orator and oratrix are informed, did, on or about the first day 
of ¢ kctober, Oe thousand elght hundred and thirteen, execute a cer- 
tain instrumentof writing, authorizing the said Relfand Chew, jointly 
and severally, to be her true and lawful attorney and attorneys, in her 
name to take possession of all and singular the said succession or 
estate of seid ( lark, anal LO do all things Wn respect Lo sd succession 
In the same manner and with the same effect as she, the said Marvy 
Clark, could do. That on or about the twenty-second day of No- 
vember, eighteen hundred and seventeen, she, the said Mary Clark, 
executed Ler last will and testament, in and by which said will she. 
instituted as her heirs her daughter, Eleanor O’Bearne, of Sligo, in 
the Kingdom of Ireland; her daughter, Jane Green, of Liverpool, 
Kngland, wife of George; her granddaughter, Sarah Campbell, 
Pennsylvania, and to Caroline Degrange, late Caroline Barnes, wife 
of John Barnes, of St. Louis, State of Missouri, now deceased, Lo 
share said estate in equal proportions. That said Mary Clark de- 
parted this life on or about the — day of June, eighteen hundred 
and twenty-three, and that her said will was duly probated. That 
In and by said will of Mary Clark, Joseph Reed and William E. 
Huling, of the city of Philadelphia, were nominated and appointed 

executors coe That on or about the second day of De- 
$272 cember, in the year one thousand eight hundred and twenty- 

three, the said Joseph Reed, by a certain instrument in 
writing, did constitute said Relf and Chew attorneys-in-faet, for him 
and in his name to doall things whatsoever which he himself might 
do in respect to said will of Mary Clark. 

And your orator and oratrix further show unto vour honors that 
thas said Mleanor ( YY’ Bearne died leaving Mleanor MeNiff,. now wife of 
Peter MeNiff, of the City of St. Louis, her heir-at-law, and the sald 
Caroline Barnes, wife ot John Barnes, is also dead: the names of her 
heirs are at present unknown to your orator and oravrix, but they 
are informed that they reside in St. Louis aforesaid; that the said 
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Jane Green also died leaving heirs whose names are at present un- 
known to your orator and oratrix, but they are Informed and believe 
that their residence is at Liverpool, in the Kingdom of Great Britain ; 
that Sarah Campbell now resides somewhere in the State of Penn- 
svivania. 

And your orator and oratrix further show unto this Jhonorable 
court that one James Fletcher, now deceased, on or about the first 
day of December, one thousand eight hundred and one, at that time 
a resident of the State of Lowtiisiana, being lawfully seized and pos- 
sessed of, In his own right, as owner thereof, by publie act before P. 
Pedesclaux, then notary public, constituted according to law, sold 
and conveved to one Francisco Ramon Canes, also a resident of the 
State aforesaid, three certain plantations, pieces, or parcels of land, 
whereof two were situated in the then district, now parish, of [ber- 
ville, and the third situated in the parish of East Baton Rouge, and 
was bounded and deseribed as follows: Eight arpents in front on the 
Mississippi river and eighty or more in depth, bounded on one side 
by lands of Mrs. Hlurson and on the other by the ancient Village of 
Manchae; and that by more recent surveys said land is found to 
contain between said boundaries upwards Ol twenty arpents front 
by the same depth aforesaid. That by said act and deed said Canes 
bound himself to pay to said Fletcher the sum of nine thousand 
dollars without two vears from the date hereof, as by said publie aet 

and deed filed herewith, marked in Schedule A, and to which 
$275 vour orator and oratrix pray leave to refer, will more fully 
and at large appear. 

Your orator and oratrix further show that on the thirteenth day 
of March, one thousand eight hundred and two, the said James 
lletcher made his last will and testament in due form, wherein he 
named Catherine Repp, who was at that time his concubine, and 
whom he afterwards married, and her two children, then born, and 
one with which she was then pregnant by him, his instituted heirs 
to share his suecession or estate tn equal proportions ; also, that the 
said letcher, In his said will, bequeath d the sum of two thousand 
dollars to his colored son, Peter Fletcher, begotten of one Jeanette 
Narcisse, a mulattress; that in said will it was declared, amongst 
other things, that he, the said James Fletcher, had made a sale of 
lis land to I raneisco Ramon (‘anes for nine thousand dollars, which 
sale ought to have no effect, but that if said Canes should insist 
thereupon the amount was to be put to Interest, on wood security, 
for the said Catherine and her said children, until said children 
should arrive at the age of sixteen years; all which will more fully 
and at large appear by reference to a duly authenticated COPY of 
sald will tiled herewith, marked in Schedule B, and to which your 
orator and oratrix pray leave to refer. 

And your orator and oratrix further show unto vour honors that 
the said James Fletcher departed this life in the CILY of Madrid, in 
the Kingdom of Spain,in the year one thousand eight hundred and 
four, leaving the aforesaid will unrevoked, and the same was ad- 
mitted to probate in) the State of Louisiana according to law. and 
that she, the said Catherine, proceeded to exercise in all things the 
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duties, rights, and privileges of eXCCUTILIN of the SUCCESSION of 
suld Fletcher, his instituted heir, and the natural tutrix of his 
said children: that the said Ramon Canes, having paid some 
portion of the sum of nine thousand’ dollars, so as aforesaid 
lor ed by him to be pric to said Ie] teher for the purchase of said 
lands before described, or made improvements thereon, or from some 
othercircumstance unknown to your orator and oratrix, claimed to be, 

and was, as vour orator and oratrix charge, entitled lawfully 
S274 and equitably to receive the sum of three thousand eight hun- 

dred dollars prior to and as a consideration for a release of 
said land to the estate or suecession of said Fletcher, and the said 
C‘atherime, being wholly unable tO pay the sme to stad (Canes, or 
any part thereof, applied to the said Daniel Clark, deceased, who did 
then advance to her the said sum of honey Lo pray to said (Canes, 
and the same was paid to sald Canes by the satd Catharine, to wit, 
the sum of three thousand elght hundred dollars, lawful money, On 
or about the fourteenth day of May, one thousand cight hundred 
and six,-wherefore he, said Canes, acknowledged by pubhe act, be- 
fore said Peter Pedesclaux, notary as aforesaid, to have received 
said sum of Hioney in full pavinent and satisfaction of all sums due 
him by the succession of said Fletcher, as by a duly authenticated 
copy of said act, filed herewith and marked in Schedule C, and to 
which your orator and oratrix pray leave to refer, will more fully 
and at large appear. 

Your orator and oratrix further show that on the same day last 
mentioned he, the said Canes, executed a public acl conveying to said 
Catherine and her children all and singular the lands which, as be- 
fore stated, had been CONVENVS d to him b\ suid James I‘letcher, as by 
a copy of said act filed herewith, marked in Schedule C 2, will more 
fully appear, and to which your orator and oratrix pray leave to 
reier. 

And your orator and oratrix further show unto this honorable 
court that the said Daniel Clark, having advanced to said Canes 
the sum of money so claimed by him as aforesaid, and also having 
advanced LO pry the sili legacy Lo siitad Pet I’ Ileteher, ana the sid 
Catherine being unable to pay the same, by petition in due form of 
law, applied to the then superior court of the then Territory of 
Louisiana, a court of competent jurisdiction for that purpose, for an 
order to sell said lands, Which was vranted on the elohteenth day 
of June, one thousand eight hundred and six; that in and by said 
order she was first required to pay the said Dantel Clark from the 
proceeds of sed sale the sum of money SQ advanced by him Hs 
aforesaid to said. Canes, as will more fully appear by reference to the 

record of said proceedings in said court and said order, an 
S270 authentic COPY whereof Is filed herewith, marked In} Sched- 

ule D, and to which your orator and oratrix pray leave to 
refer. 

And your orator and oratrix, further complaining, show unto 
vour honors that on or about the twenty-third of June, in the vear 
one thousand eleht hundred and “1x, the said Catherme [Tipy, after 
having been duly authorized and empowered by the then superlor 
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court of the Territory of Louisiana, ils aforesaid, ict by public act 
before Pierre Pedeselaux, then a notary public duly appointed, com- 
mnissioned, and sworn, in and for the then ‘Territory of Louisiana, 
CONVEYS unto the said Daniel Clark the Satie premises mentioned 
nicl described in the aforesaid che oc or act from seid Jame _ Fletcher 
to sald Francisco Ramon Canes, for the consideration, as expressed 
in satd deed, of the sum of nine thousand dollars, which she. the 
sald Catherine, acknowledges in said act to have received in cash, 
to which said act or deed, hereunto annexe d, marked in Sehedule 
I), for greater certainty, your orator and oratrix pray leave to refer. 
And your orator and oratrix further show unto vour honors that 
on or about the sixth day of March, in the year one thousand eight 
hundred and eleven, the said) Daniel Clark, by public act before 
John Lynd, then a notary public, duly appointed, commissioned, 
and sworn, in and for the then Territory of Louisiana, sold and 
conveved unto Pierre Baron Boisfontaine all the equal undivided 
half prune of the premises conveyed by the said Catherine [Lipp lo 
the said Clark, by act of the twenty-third day of June, one thou- 
sand eight hundred and six, as aforesaid, and designated in said act 
as the lands situated at the ancient town of Manchae, having eight 
arpents front and eighty, more or less, in depth, adjoining on one 
side to said town and on the other by lands of Mis. [linson, for and 
In consideration of the sum of seven thousand dollars, as expressed 
In seid act, lo which, or a duly certified and authenticated COPY 
thereof, filed herewith, and tnarked in Schedule I. for ewrenter cer- 
tainty, vour orator and oratrix pray | 
That on the same day last aforesucdd the said Dantel Clark, by 
public act before the same Howry last aforesaid, sold) and 

S276 conveyed unto Celestin Saint Maxent, commonly written and 
called “ Maxent,” the other equal, undivided half part of th 


i 
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Sale premises last above mentioned for and tn consideration of the 
sum of seven thousand dollars, payable the one-third at the expira- 
tion of one vear from the first day of the said month of March, one 
thousand eight hundred and eleven, and the other third at the 
expiration of three vears from the said first day of March, one thou- 
sand eight hundred and eleven, with the further consideration that 


each of said several payments might be postponed for one vear after 


the Silbhe became due Upou paving Interest thereon at the rate of ~1X 
per centum per eLELELUEN | and for the better securin 4 tlic porevri nt of 
the said consideration, with the interest thereon, it was agreed that 
the sald undivided halt of siticl tract of lands so conveyed should 
remain mortgaged and hypothecated to said Clark; and it was 
further agreed that in the event ot said tract of land being divided 
between the said Pierre Aaron Boisfontaine and sitld (clestin st. 
Maxent, the said division should be made in such a manner that 
the portion to be insueh ease allotted to the said Celestin St. Maxent 
should in) all respects he equal nn Intrinsic value to the other pPor- 
tion of the said traet, and that when such division should be made 
the portion belonging to the ssid MIaxent should alone be subject ic. 
the Inortgages and conditions in said act contained, as by the said 
act, Or a duly authenticated COPY thereof, hereunto annexed, and 
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marked in Schedule G, to which your orator and oratrix pray leave 
to refer, will more fully appear. 

That your orator and oratrix having hitherto been unable to ob- 
tain possession of the Papers of the said Daniel Clark, the father of 
vour oratrix, they are uninformed, except through the source here- 
Inafter stated, whether any part of the suid sur of money so as 
aforesinid uorres | to be paid by said Maxent to suit (‘lark wis ever 
paid during the life of said Clark, but they charge that after the 
death of said Clark, that is tosay, on or about the —day of January, 
one thousand cight hundred and fourteen, the said Richard Relf 
made and entered into a certain agreement in writing substantially 

In the words and figures following, to wit: “ Memorandum 
S277 of an agreement made and entered into between Richard 

Relf, executor of the deceased Daniel Clark, OlL OG preurt, 
and Anthony Cavellier, Senior, on the other part, witnesseth that 
whereas Mr. Celestin Maxent, of the parish of Iberville, stands indebted 
to theestate of the aforesaid D. Clark in the sum of four thousand five 
hundred dollars, being the balance due on the purchase of a tract 
of land in the parish of Iberville aforesaid, and the said Maxent 
being unable tomake the payment the said A. Cavilier being willing 
to make it up himselfupon condition of having the time extended, 
It Is mutually agreed between the parties that instead of the time 
stipulated on the act of sale for the sum remaining due the time 
shall be prolonged until the first days of March, one thousand eight 
hundred and fifteen and sixteen, for which A. Cavilier, Esq., engaged 
to vive the notes of his commercial house : in consideration of which 
Richard Relfconsents that an immediate sale of the estate shall take 
place on the conditions, viz., one-third cash, one-third on the first of 
March next, and the other third on Ist Mareh, 1815, and that he 
will authorize his agent til Baton louge LO that ellect. 

“Tt is further understood that the price at which the aforemen- 
tioned land may sell shall not in any manner influence the condi- 
tions of this agreement, which are to be carried into full effeet. 

“In witness whereof we have hereunto signed our names and 


affixed our seals this — day of January, one thousand eight hun- 
dred and fourteen. 
(Signed) “ANT. CAULIFR, Pere, 


“RICHARD RELE, 
, key. of thi, lestate oft ay) Clark.” 


That afterwards, to wit, on or about the twelfth day of February, 
one thousand eight hundred and fourteen, in pursuance of the 
foregoing agreement, a note was given by said Caulier to said Relf, as 
dp pcars by the following, which Is substantially il COPY of the orlgl- 
nal, as your orator and oratrix believe and charge to be true: 


“NEW ORLEANS, 12th February, 1814. 
“Keeeived of Mr. Ant. Caulier, Pere,a note of this datedrawn 
S278 by Mr. Caulier, Fils, for the sum of two thousand two hundred 
two hundred and fifty dollars, payable on the first day of 
Mareh, 1815, being for the first payment stipulated in the foregoing 
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agreement; and I do hereby bind and oblige myself to make a con- 
vevahce, and in due form, of the property re le rred to whenever the 
necessary formalities of the sale agreed upon has taken place, or im 
the event of the property being restored in consequence of the applica- 
tion to rescind the sale to Maxent. 


(Signed) “RICHARD REL, Eveccutor. 


That on or about the thirteenth day of May, one thousand eight 
hundred and fourteen, the said Beverly Chew and Richard Relf tiled 
il petition in the district court of the third district of Louisiana, 
held in and for the parish of East Baton Rouge, coram the Ion- 
orable Thomas Butler, judge of said court, praying, as executors of 
the last will and testament of the said Daniel Clark, deceased, that 
the said sale by sald Clark to said Maxent be rescinded, and the said 
property be returned to the estate of said Clark; and stating in said 
petition, amongst other matters, that since said sale said Maxent had 
tiled lis petition in the district court for said third district, and had 
obtained the benefit of a cession of his goods, and had made an as- 
signment thereof to De Tournillon and Henrietta Caulier de St. 
Maxent; whereupon said De Tournillon and Mrs. Henrietta Caulier 
de St. Maxent were made parties to said petition of Relf and Chew, 
and they appeared and answered by H. KR. Davis, their attorney, and 
such proceedings were thereupon had whereby it was ordered by said 
court that the sale mentioned in said petition be rescinded, and that 
the defendant pay the costs of suit, as will more fully appear by the 
records of the clerk of the said third district court in and for the 
parish of East Baton Rouge, to which, or to a duly authenticated 
transcript or copy thereof, hereto annexed and marked in Schedule 
I], your orator and oratrix pray leave to refer. 

That on or about the first day of August, one thousand eight hun- 

dred and fifteen, the said Richard Relf executed a public act 
$279 before John Lynd, then a notary public in and for the City 

of New Orleans, duly commissioned and sworn, which said 
acis purports to have been made by said Relfas testamentary execu- 
tor of said Daniel Clark and attorney-in-fact of said Mary Clark, and 
to convey unto said Antoine Caulier, the elder, the same premises In 
all respects as were conveyed by said Clark to said Maxent on the 
sixth day of March, one thousand eight hundred and eleven, as afore- 
mentioned; and by the terms of said act the said Relf did express 
that, as executor and attorney-in-fact, he did bind the estate and sue- 
cession so represented by him and the said heiress that they should 
and would warrant and defend the said property and its appurte- 
nances to the said Caulier, his heirs and assigns, against all persons 
Whomsvever; and that said sale was made for and in consideration 
of the sum of two thousand tive hundred dollars paid to the said 
Daniel Clark in his lifetime, and the sum of two thousand two hun- 
dred and fifty dollars now in hand paid; and of the promissory 
note of the said Antoine Caulier, the elder, payable on the first day 
of March next ensuing, for the like sum of two thousand two hundred 
and fifty dollars, receipt of which money and note is hereby acknowl- 
edged, making the whole price or consideration equal to seven thou- 
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sand dollars, as will more fully appear by a duly authenticated copy 
of sail act hereunto wnnexca and marked in Schedule 4 LO which 
your orator and oratrix pray leave to refer. 

And your orater and oratrix further show unto your honors that 
on or about the ninth day of February, one thousand eight hundred 
and eighteen, the said Piere Baron Boisfontaine, by public act before 
John Lynd, thena notary public in and for the City of New Orleans, 
duly commissioned and sworn, did convey unto Antoine Caulier, 
Junior, four arpents in front with a depth of eighty arpents, bemig a 
portion of the same land hereinbefore described as purchased from 
the said Daniel Clark by the said Baron Boisfontaine on the sixth 
day of March, one thousand eight hundred and eleven; that in and 

by the said act said Caulier agreed to pay said Boisfontaine the 
S280 sum of two thousand eight hundred dollars as a consideration 

for said purchase, one thousand four hundred dollars of which 
Wiis pata 1) Cash, elbicl the remaining Ole thousand hour hundred 
dollars to be baila 11) [Wo equal portions, the first bemyg SeVel hun- 
dred dollars on the first dav of Mareh, 1819, and the second and last 
being also seven hundred dollars on on the first day of March, one 
thousand elght hundred and twenty, as by the said act or toa ‘duly 
authenticated copy thereof, hereunto annexed and marked in Sched- 
ule Ky, and to which vour orator and oratrix pray leave to refer, will 
more fully appear. ; 

That Ct) the Silbiie day ol the said CONVEVAalee to sid Antome Cau- 
her, Junior, the said Piere Baron Doisfontame, ly acl before the 
Sable hotary aforesaid, conveyed uUhto sad John Dave port, Junior, 
the remaining portion of the land before described, purchased of 
the said Daniel Clark on the sixth day of Mareh, one thousand eleht 
hundred and eleven, being six arpents in front with a depth of 
eighty arpents, in consideration of the sum of four thousand dol- 
lars, of which one thousand was pad In cash, and the remaining 
three thousand dollars Lo be pet in LWoO several portions, Ol} the first 
dav of March, One thousand eight hundred ana nineteen, and on 
the first day of March, one thousand eleht hundred and twenty, as 
by the said act or a duly authenticated copy thereof, hereunto 
annexed and marked in Schedule L, and to which vour orator and 
oratrix pray leave to refer, will more fully and at large appear. 

And your orator and oratrix further show unto your honors that 
they are informed ana belleve and =) charee, threat the seta Antoine 
Caulier, Pere, departed this life Oll OF about the — day of om, (530 
thousand eight hundred and thirty-six, leaving a last will and testa- 
ment, leaving the said Antoine Joseph Caulier and said Jean Bap 
tiste Zenon Caulier, and Francoise Aimee, married with Jean Bap- 
tiste Sarpy, nicl Maric Therese [lenriette, married with the sad 
(clestin Maxent, his lawful heirs: that in and by suid will Iran- 

cose Carriere, widow of said Antoine Caulier, Pere, and Antoine 
S281) Caulhier, Fils, and Jean Baptiste Zenon Caulier were named 

executrix and executors of said last will and testament, as hy 
a duly authenticated copy thereof, hereunto annexed, marked in 
Schedule MM. and to which your orator ana oratrix ps ly louve Lo 
refer, will more fully and at large appear. 
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And your orator and oratrix further show unto your honors that 
on or about the twenty-sixth day of July, one thousand eight hun- 
dred and tLWenty-scevell, Adelayda Fietcher, wife of Juan Cuesta 
Felicitas Fletcher, and Maria Antonio Fletcher, children and heirs 
of the said James Fletcher, deceased, filed their petition in the then 
third district court of the State of Loutsiana, held in and for the 
parish of Kast Baton Rouge, aucailist the said Antoine Caulier, in 
his personal capacity, and as acting testamentary executor of the 
suid Antome Cauher, Pere, deceased, and agvalnst the said Jobn 
Davenport, now deceased, claiming to be justly entitled to four-fifths 
of the said property hereinbefore deseribed, conveyed yy the said 
James Fletcher in his lifetime to Francisco Ramon Canes, and after- 
wards conveyed to the father of your oratrix, the said Daniel Clark, 
but limiting the extent of their claim to three-fourths; that the said 
claim of Fletcher's heirs was based upon the pretension that they 
were forced heirs of seid James Fletcher, deceased, ana cevisees in 
his last will and testament named of the portion of said property 
SO claimed by them respectively ; thraat such proceedings were there- 
upon had in said distriet court of the then third district aforesaid, 
held in and for the parish of East Baton Rouge aforesaid, whereby 
the said heirs of said Fletcher, at the August term of the supreme 
court of the State of Louisiana, One thousand eleht hundred anid 
thirty-two, by the consideration and judgment of said court, recoy- 
ered against the said succession of Antoine Caulier, Senior, An- 
toine Cauher, Junior, and John Davenport, three-fourths of the 
sald) property, conveyed vy the said Daniel Clark, in’ his life- 
time, to the said Piere Baron Boisfontaine and Celestin  Max- 

ent, and the same court, at the term aforesaid, remanded 
S282 the said cause to the said third district court in and for the 

parish of. Kast Baton Rouge, with directions to ascertain 
whether any part of the consideration received by the mother of 
suid Fletcher heirs went to the payment of any debt of their father 
which they were bound to pay, and whether any payment was 
made by Clark to Canes which the said heirs of Fletcher were 
legally bound in reimburse, nn) whole or in pare; that sid Callse 
was accordingly remanded to the said third district court; but 
your orator and oratrix expressly charge that no Inquiry Wis made 
In said court respecting the money advanced by said Daniel Clark 
to said Canez; that on the seventh day of July a judgment was 
rendered in said third district court aforesaid in favor of said heirs 
of said Fleteher, and against the said heirs of Antoine Cauher, Pere, 
Antoine Caulier, and John Davenport, for the sum of three tnou- 
sand six hundred dollars, being the fruits and revenues of the 
property recovered of the defendants from the 27th day of July, 
A. D. 1827, to the date of said judgment, inclusive; that judgment 
was also rendered in favor of the said defendants therein, the execu- 
tors of the said Antoine Caulier, Senior, and of Antoine Caulher, 
Junior, and John Davenport, for the sum of twenty-two thousand 
five hundred dollars, the value of the improvements made on the 
Property by the said defendants and the said plaintitis therein: 
the heirs of said Fletcher were ordered to pay that sam, deducting 
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the aforesaid sum of three thousand six hundred dollars—say, 
elghteen thousand nine hundred dollars—to the said defendants 
therein within sixty davs from the date thereof, and in default 
thereof that the said defendants should be permitted to Issue execu- 
tion against the said plaintiffs therein, and seize and sell the said 
lands recovered by the said plaintiffs LO satisfy the same, and that 
no writ of possession should issue until the said sum of eighteen 
thousand nine hundred dollars was paid. 

And if Was further ordered, adjudged, anid decreed threat judgement 

he rendered in favor of the defendants, the executors of 
8283 A. Caulier, Senior, for the sum of one thousand eight hun- 

dread dollars, being the one-half of the aforesaid sum. of 
three thousand six hundred dollars decreed to the said plaintiffs’ 
for rents and profits against the heirs of Mary Clark, warrantors of 
sald Caulier, Senior. 

And it was further ordered, adjudged, and decreed that judgment 
be rendered in favor of said executors of Caulier, Senior, and 
against the heirs of Mary Clark, for the sum of eighteen thousand 
seven hundred and fifty dollars, being three-fourths of the price 
paid by said A. Cauher, Senior, to said Daniel Clark and Is repre- 
sentatives, together with the increased value of the said lands 
recovered of the said defendants by the said plaintiffs. 

And it was further ordered, adjudged, and decreed that judgment 
be rendered in favor of the defendants, A. Caulier, Jumor, and John 
Davenport, and against their warrantors, Piere Baron Boisfontaime, 
for the sum of one thousand eight hundred dollars, being one-half 
of the aforesaid sum of three thousand six hundred dollars, decreed 
to plaintiffs for rents and profits, and also for the further sum of 
eighteen thousand seven hundred and fifty dollars, being the three- 
fourths of the price of the land paid by said A. Caulier, Junior, and 
John Davenport, to the said Piere Baron Doistontaine, together 
with the increased value of the lands recovered of the defendants 
by the said plaintiffs, 

And it was further ordered, adjudged, and decreed that judgment 
he rendered 11} favor of the sald Piere Baron Boisfontaime, anal 
against the heirs of Mary Clark, for the sum of twenty thousand 
five hundred and fifty dollars, the amount of this judgment in 
favor of A. Caulier, Junior, and John Davenport, against the said 
Piere Baron Boisfontaine. 

And it was further ordered, adjudged, and decreed that the said 
defendants therein should be permitted to gather the crops then 
growing on the land so recovered, or that the plaintiffs should pay 

the defendants the further sum of four thousand dollars at 
S284 or before the time they should take possession of the prehi- 
Iscs. 

And it was further ordered, adjudged, and decreed that the defend- 
ants pay all the costs of said sult to the plaintiffs, ana that the afore- 
sid heirs and Warraltors rein burse the same to the ssid defend- 
alits. 

That afterwards the supreme court-of the State of Louisiana, upon 
appeal from the aforesaid jadgment of the district court of the third 
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district aforesaid, affirmed said judgment, but declared that no exe- 
cution ought to Issue against the said warrantors therein named un- 
til the eviction pronouneed by the said judgment should have its 
effect ; all of which matters and things respecting the said suit and 
proceedings on the pau of said heirs of James Fletcher agaist the 
executors of A. Caulier, Senior, Antoine Caulier, Junior, John Daven- 
port, and others, the warrantors in said suit named, in the said dis- 
trict court of Louisiana for the third district, and in the supreme 
court of Louisiana, will more fully appear by reference io the record 
of said proceedings, il duly authenticated COPY of which Is bye reunto 
annexed and marked in Schedule N, and to which your orator and 
oratrix pray leave to refer; and also, should it be necessary so to do, 
your orator and oratrix pray leave to refer to the records of said pro- 
ceedings on file in the office of the clerk of the supreme court of the 
State of Louisiana, a duly authenticated copy whereof your orator 
and oratrix are ready to produce if required. 

And your orator and oratrix further show unto your honors that 
on or about the eleventh day of February, one thousand eight hun- 
dred and thirty-six, a writ of fieri facias was issued from the said 
third district court to the sherift of the parish of East Baton Rouge, 
commanding him to demand from Adelayda Fletcher, the wife of 
Jean Cuesta Felecitus Fletcher, and Maria Antonio Fletcher, chil- 

dren of Catharine Hipp and James Fletcher, the sum of 
$285 eighteen thousand nine hundred dollars, and also to the sum 

of fourteen dollars and twelve and one-half cents costs, which 
Antoine Caulier, Junior, testamentary executor of the late Antoine 
Caulier, Senior, and John Davenport, and the said Antoine Caulier, 
Junior, lately recovered by judgment of the third district court 
holden for said parish, and that the said sheriff have said moneys 
before the said court to render to the said Antoine Caulier, Junior, 
and John Davenport for the aforesaid judgment on or before the 
second Monday of April then next; that on or about the twenty- 
sixth day of March, one thousand eight hundred and thirty-six, the 
sald sheriff returned the aforesaid writ of fiert facias, with his return 
thereto annexed; that he had seized the undivided three-fourths 
part of a certain tract of land containing twenty arpents, more or 
less, front on the river Mississippi, with the depth of eighty arpents, 
more or less, and the undivided three-fourths part of all the build- 
Ings and improvements thereon, the same premises originally con- 
veyed by said Daniel Clark to the said Boisfontaine and Maxent, 
and the same as recovered from the plaintiff in said judgment and 
writ named from the defendants therein named, subject to a special 
lien in favor of the defendants for their improvements on the same, 
and at that time seized and sold to satisfy the said demand; and the 
Same Was exposed to public sale to be sold for cash, and the said 
land and improvements was adjudicated to John Davenport for the 
sum of sixteen thousand dollars cash, being upwards of the two- 
thirds of appraisement to be credited on the said writ, as by the 
sald writ of flert facias and the return of said sheriff thereon, on file 
in the office of the clerk of the district court for the parish of East 
Baton Rouge, or by reference to a copy thereof contained in the 
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aforesaid record marked in Schedule N, will more fully and at large 
appear. 

And your orator and oratrix further show unto your honors that 
on or about the twenty-second day of March,one thousand eight hun- 

dred and thirty-six, the said sheriffof the parish of Hast Baton 
$286 Rouge, in pursuance of said sale, conveyed unto the said 

John Davenport, Junior, all and singular the said premises 
SO purchased by him as aforesaid, beng the same property COl- 
veved by said Daniel Clark to said Cauher, Senior, and Maxent, as 
by the act of said sheriff, John Buhler, bearing date as aforesaid, a 
duly authenticated copy whereof is hereunto annexed, marked In 
Schedule O, will more fully appear, and to which your orator and 
oratrix pray leave to refer. 

And your orator and oratrix further show unto your honors that 
on or about the 28th day of Mareh, 1556, a writ of flert facias was 
issued from the said third district court to the sheriff of the parish 
of Orleans, whereby the said sheriff was commanded that he demand 
of the said Piere Baron Boisfountain the sum of one thousand eight 
hundred dollars, being the one-half of the sum of three thousand 
six hundred dollars decreed to the said plaintiffs for rents and 
profits, and also the sum of elghtcen thousand seven hundred and 
fifty dollars, being three-fourths of the price of the land paid by suid 
Caulier, Junior, and John Davenport to said Piere Baron Boisfoun. 
taine, and also costs of clerk, one dollar sixty-two and one-half 
cents: that on the same day last aforesaid a certain other writ of 
fier’ facias Was issued to the same sheriff last aforesaid, whereby he 
was commanded to demand from the heirs of Mary Clark, to wit, 
Mleanor O’Bearne or her heirs, Jane Green and George Green, her 
husband: Sarah Campbell, and Caroline Barnes and John Barnes, 
her husband, the sum of twenty thousand five hundred and fifty 
dollars, and also the sum of one dollar sixty-twoand one-half cents, 
which Piere Baron Boisfountaine lately recovered by judgment ol 
the third district court, holden in and for the said parish of East 
Baton Rouge; that on the same day last aforesaid a certain other 
writ) of fleri fucias Was issued to the same sheriff last aforesaid, 

whereby he was commanded that he demana of the heirs of 
S257 Mary Clark aforementioned the sum of one thousand eet 

hundred dollars, being one-half of the sum of three thousand 
six hundred dollars decreed to the plaimnatifls for rents and profits, 
and also the sum of eighteen thousand seven hundred and fifty dol- 
lars, being the three-fourths of the price pat by A. Caulier, Senior, 
to Daniel Clark and his representatives, and also the sum of one 
dollar sixty-two and a half cents costs, which the executors of A, 
Caulier, Senior, lately recovered by judgment of the third district 
court, holden in and for the parish of East Baton: Rouge ; that said 
sheriff returned said execution by order of said plaintiffs’ attorney on 
the sixth day of lebruary, one thousand elght hundred and thirty- 
seven; that on the 15th day of February, 1857, an alias writ of 
fieri fucias was issued against the same defendants last mentioned 
above in favorof the executors of said A. Cauher, Senior, with man- 
date to said sheriff as in the first writ above mentioned ; that the 
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said sheriff of Orleans returned to said alias fiert facias that he had 
seized in the hands of Richard Relf, Esq., the moneys, rights, credits, 
property, &ec., now In his possession or under his control, belonging 
to the estate of the late Daniel Clarke, deceased, of which seizure 
nothing came to his hands; that said writ was returned by said 
sheriff on the 17th day of April, IS5o7;.that on the twenty-second 
day of March, one thousand eight hundred and thirty-eight an alias 
writ of flert facias was issued to said sheriff of Orleans, whereby said 
sheriff was commanded that he demand from Beverly Chew, evrator 
ad hoc, to represent the heirs of Daniel Clark in that case, to wit, 
eleanor O. Bearne or her heirs, Jane Green and George Green, her 
husband ; Sarah Campbell, and Caroline Barnes and John Barnes, 
her husband, the sum of twenty thousand five hundred and fifty 
dollars and also the sum of four dollars eighty-seven and a half cents 
costs, Which Piere Baron Boisfountaine lately recovered by judg- 

ment of the third district court, holden in and for said 
S288 parish of East Baton Rouge; that said alias fiert facias was 

returned by said sheriff, “ staved by L. Janin, attorney for 
plaintiff” therein, on the 50th day of July, 1840. That on the first 
day of August, one thousand eight hundred and forty, a pluries fieri 
fucias Was issued to the same sheriff, and in favor of and against the 
sume parties, and for the same amount as the alias writ of fleri facias 
last above mentioned, excepting One dollar and sixty-two and Ole- 
half cents additional costs to clerk, which said writ of pluries fleri 
facias previous to delivery thereof to said sheriff was indorsed as 
follows: “This writ to be credited the sum of elght thousand dol- 
lars, made 22d March, 1836." That on the second day of January, 
one thousand eight hundred and forty-one, the said sheriff returned 
to said writ: that he had executed the same “by seizing the balance 
of sale, if any, after satisfying the writ issued in the case in favor of 
the heirs of Caulher, nel Lave notice of said seizure to the parties 
therein named,” as by the said writ, with the return thereon in- 
dorsed, duly filed with the clerk of the said third district court, a 
COPY whereof is in the record filed herewith, mnurked in schedule N, 
will more fully appear. 

Your orator and oratrix further show unto your honors that on 
or about the Ist day of August, one thousand eight hundred and 
lorty, il pluries fu rl acids Was issued from the same court last ufore- 
said, by which the said sheriff was commanded that he demand 
from Beverly Chew, curator ad hoe, to represent the heirs of Daniel 
Clark in this cause, to wit, Eleanor O’Bearne or her heirs, Jane 
Green and George Green, her husband, Sarah Campbell, and Caro- 
line Barnes and John Barnes, her husband, warrantors of A. Caulier, 
Sen’r, the sum of one thousand eight hundred dollars, being one- 
half of the sum of three thousand six hundred dollars decreed to 
the plaintiffs for rents and profits, and also the sum of eighteen 

thousand seven hundred and fifty dollars, being the three- 
8289 fourths of the price paid by A. Caulier, Senior, to Daniel 
Clark and his representatives, and also the sum of four dol- 
lars and eighty-seven and one-half cents costs, &e. That said writ 
before delivery thereof to the said sheriff was indorsed as follows, to 


G7S4 THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 


wit: “This writ to be credited with the sum of eight thousand dol- 
lars, made on the 22d Mareh, 1836;” to which said writ said sheriff, 
on the twenty-ninth day of September, one thousand eight hundred 
and forty, returned that, after due legal formalities, he had adver- 
tised and sold on the twelfth day of November, one thousand eight 
hundred and forty, certain real estate in lots and blocks, situated in 
the Suburb St. John of the City of New Orleans, which are particu- 
larly numbered and described in said: return, having reference for 
their designation toa map or plan of said property made by B. 
Lafon, United States deputy SUPVEYVOP, dated June Ist, one thousand 
eight hundred and nine, and annexed to an act of deporit before 
Pierre Pedesclaux, notary publie, of same date, and now to he found 
in the office of Louis T. Caire, notary public of the City of New 
Orleans, as by said writ and return, to be found in said record 
marked in Schedule N, on pages 62. 63, 64. and 65 of said record, 
and by a copy of said map or plan of said property made by Lafon 
aforesaid, filed herewith and marked in Schedule P, and to which 
your orator‘and oratrix pray leave to refer, wi:l more fully appear, 
And it will further appear by said return that said sheriff realized 
from the said sales the sum of two thousand three hundred and 
forty-two dollars, which sum, after deducting the costs he paid to L. 
Janin, Esqr., and that said writ was returned and filed on the tweuty- 
ninth day of January, 1541. 
Your orator and oratrix further show unto your honors that on 
the tenth day of February, one thousand eight hundred and forty- 
one, a writ of pluries flert facias was issued in favor of said 
8290) Antoine Caulier, Senior, which was returned on the 6th day 
of Mav thereafter without execution by the sherilf; and that 
on the same day a like writ was issued in favor of Piere Baron Bois- 
fountaine, and was also returned on the sixth day of May, one thou- 
sand eight hundred and forty-one, without execution by the sheriff. 
That (1) the seventh day of May, IS41, il writ of pluries fre ri fucias 
Was issued in favor of Piere Baron Boisfountaine, and also a like 
writ in fayor of Antoine Caulier, Senior, both of which said writs 
were, on or about the thirty-first day of Mareh, one thousand eight 
hundred and forty-three, returned without execution by the sheriff. 
And your orator and oratrix further show unto your honor- that 
on the first day of April, one thousand eight hundred and _ forty- 
three, a plure $ fl ri facias was Issued as aforesaid to the sheriff of the 
parish of Orleans in favor of A. Caulier, Senior, and against the 
heirs of Daniel Clark, as aforesaid, and said Beverly Chew, then 
curator ad hoc, to demand the sum of one thousand eight hundred 
dollars, being one-half of the sum of three thousand six lundred 
dollars decreed to the plaintiffs for rents and profits, and also the 
Sulii of elehteen thousand sevVvell hundred nic fifty dollars, being the 
three-fourths of the price paid by A.Cauher, Senior, to Daniel Clark 
and his representatives ; and also the sum of nine dollars and eighty- 
seven and one-half cents costs; that said writ, previous to its being 
delivered to the said sheriff, was indorsed, “ This writ to be credited 


with the sum of eight thousand dollars, made on thi 22d day of 


Mareh, 1S56,and two thousand three hundred and forty-two dollars, 


? 
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made on the 12th day of November, 1840;” that the said sheriff 
returned said writ, with his return that “after having fulfilled all 
the requisite formalities, and all the legal notices having been issued 
on Beverly Chew, curator ad hoe of Mrs. Jane Green, widow of George 
Green; of Caroline Barnes and her husband, Dr. John Barnes ; of 

Sarah Campbell, and on C. Roselius and Seth Barton, Esquires, 
$291 the attorneys of said persons, and on K. Relf, Esq..” he seized, 

advertised, and sold certain real estates situated in Faubourg 
St. John,of the City of New Orleans, which said property, subdivided 
in lots and blocks, is particularly designated by numbers in said 
return, having reference for their designation to a map of said fau- 
bourg, made by Lafon, hereinbefore mentioned, and a copy of which 
is hereunto annexed and marked in Schedule P, and which said 
lots thus sold by said sheriff are designated by the letter P on) said 
map, and correspond with the numbers mentioned by said) sheriff 
In lis return, as by reference to said return in the said record, 
marked N, in the schedule filed herewith, Ol pages 4a 4 6% 7), ruiy 
77, and 75, and tosaid map, will more fully appear; that it further 
appears by said return that said sheriff made from the last-men- 
tioned sale the sum of three thousand six hundred and seventy-four 
dollarsin cash; the sum of four thousand five hundred and thirty- 
five dollars, payable at twelve months’ credit, with good and sufti- 
cient security, bearing interest at the rate of five per cent. per annum, 
and special mortgage until final payment; that said writ was re- 
turned and filed in the clerk’s office of the 3d district court at Baton 
Rouge on the twenty-ninth day of August, one thousand eight hun- 
dred and forty-five. 

Your orator and oratrix further show unto your honors that at 
the said sale of said property in| Faubourg St. John, made by said 
sheriff on the twelfth day of November, 1540, that portion of said 
property designated on said map as square No.5 was struck off 
and conveyed to Louis Janin for the sum of one thousand six hun- 
dred and sixty-seven dollars; one other parcel, designated, as afore- 
said, as square No. 11, with the exception of lot No. 11, con- 
taining ten lots, numbered from | to 10, and bounded by Sixth, 
Seventh, Live Ouk, and Bellechasse streets, was struck off, sold to 
Louis Barthelemy Rey and Victoire Leseene, f. p. ¢, for the sum 
of six hundred and seventy-five dollars, amounting, as aforemen- 

tioned, to the sum of two thousand three hundred and 
8292 forty-two dollars; that at said sale, made by said sheriff on 

the sixth day of June, one thousand eight hundred and forty- 
three, by virtue of said execution issued on the first day of April 
preceding, the following designated property was struck off and 
sold to Zenon Maxent, to wit, the undivided cleven-twelfth- of lots 
Nos. 3 to 11, inclusive, in square No. 14:-also, eleven-twellths of 
square No. iv: also, eeven-twelfths of lots Nos. 1, 2,5, 4,50, 7,5 ey, 
and LQ, an Square No. 21: also, the like portion or interest mn square 
No. 27; also, the like interest in square No. 28; also, the like inter- 
est in square No. 29: for all which said Maxent was to pray the sum 
of three thousand six hundred and seventy-four dollars cash: that 
the following-described property, not having brought two-thirds of 

4256 
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the amount of appraisement, was advertised to be sold on the thir- 
tieth dav ol August, Ole thousana elelt hundred and forty-three, 
at twelve months’ credit, at which “all the right and title and in- 
terest of the beirs of the late Daniel Clark in and to the undivided 
eleven-twelfths” of said property, in the words of said return, was 
sold as follows, to wit: 

To Piere Passebon, lots Nos. 1, 2, and 4, and the half of lot No. 5, 
and lot No.9, in square No. 7, and the square No. 24; to Zenon 
Maxent, viz., lot No. 1, in square No. 8; square No. 15; lots Nos, 2 
and 12, in square No, 14; lot No. 5, in square No. 16; lots Nos. 1, 
2 >, 4. and 0, In =quare No. 17: lots Nos. 6,8, 9, and 10, in square 
No. 17; lots Nos. 1,8, 9, and 10, in square No. 18; lots Nos. 5, 4, 
and ©, 1n square No. 23: squar' No. 2a: lots Nos. 2, 3, 4, 3d, 6, &., 40. 
and 12. in square No. 26: lots Nos. 7, and 11, in square No. 26: 
} — ) 


lots Nos. 3. 4. d. (i. 8. ¥. lO. and Tl. im sqpuare No. 30: lots Nos.  @ 


ed. 
> | -_ 
. 


a oe g 6. and a 1) “(guare No. > | : sqyuare No. 32, called the ropy - 
walk: lots Nos. 5 and S, in square NO. 35: lots No. l and half of 
No. 2; lots Nos. 10, 11, 12, 13, and 14; all which will more fully ap- 
pear by reference to said return and said map, before referred to. 

Your orator and oratrix further show unto your honors that on 
or about the twenty-first day of June, one thousand eight hundred 

and thirty eleht, and pending the proceedings of the then 
$295 sherifl of the parish of Orleans, under one of the writs of 

fier’ facias mentioned in this bill of complaint, your oratrix, 
then the widow of the late William Wallace Whitney, deceased, 
procured to be issued from the judge of the district court of the tirst 
judicial district of Louisiana a writ of injunction, staving and re- 
straming the said sheritf® from selling the said property situated in 
faubourg St. Jolin, claimed by vour oratrix as the lawful heir of the 
late Daniel Clark aforesaid : that subsequently to the Issuing of said 
Injunction, to wit, on or about the twenty-first dav of July, one thou- 
sand eight hundred and forty, your oratrix, authorized and assisted 
by your orator, entered into an agreement, in writing, with said 
Louis Janin, representing himself to be the attorney at law and in fact 
of the executors of said Antoine Caulier, Senior, of said John Daven- 
port, and of the heirs of the said Piere Baron Boisfontaine, and of 
the said sheriff, in which said agreement it was agreed by your ora- 
trix that the said injunction should be dissolved and withdrawn, 
and that vour oratrix would never renew the said injunction, nor in 
any other manner impede the execution of the said judgment, pro- 
vided no other property was to be seized and sold under the same 
but such as belonged to the said Daniel Clark at the time of his 
death and head hot since been “old by his executors or pretended 
executors; all which will more fully and at large appear by a coun- 
terpart of said agreement filed herewith, and marked in Schedule 
Q, and to which your orator and oratrix pray leave to refer. 

Your orator and oratrix further show that no property claimed 
by your oratrix, as hereinbefore stated, has been sold under or by 
Virtue of executions issued upon the said judgment before men- 
tioned, ¢ XCC pT thi Property aforesaid, situated in the laubourg St. 
Jolin, and that no other sales have been made of that property, ex- 
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cept such as hereinbefore stated and set forth, as your orator and 
oratrix are Informed and believe. 

And your orator and oratrix further show unto this honorable 

court, and so charge the fact is, that the said Richard Relf ane 
S2./4 Beverly Chew, two of the defendants herein, well knew of the 

existence of a will of the said Daniel Clark, deceased, wholly 
written, dated and signed by him in the year eighteen hundred and 
thirteen, at the time of the death of said Clark, as hereinbefore 
stated, and that in and by said will your oratrix was recognized and 
declared to be the only and legitimate child of said Clark, born in 
lawful marriage, as before stated, and was instituted universal heir 
of the said Clark, and that notwithstanding this knowledge of the 
sald Relf and Chew, caused the said will of eighteen hundred and 
eleven to be produced anid probated, cunicl they themselves to b il}? 
pointed executors thereof. 

And your orator and oratrix further show that, although thev ex- 
presslv charge that said will of eighteen hundred and thirteen was 
actually made according to law, and unrevoked at the time of the 
death of sid Clark, and ought how to be established, Set UL}), pro- 
bated, and have full force and effect according to the tenor thereof, 
vet since it Is that the said will of eighteen hundred and eleven has 
been probated, and 1s now occording to law recognized as the last 
will and testament of said Clark, your orator and oratrix charge the 
fact to be that vour oratrix is the only child of said Daniel Chirk, 
deceased ; that she was born in lawful marriage of the said Daniel 
Clark with said Zulieme, nee Carriere, as before stated in the intro- 
ductory part of this bill, is legally, according to [the] law of Louisi- 
ana in such case made and provided, in force at the date of said will 
and at the time of the death of said testator, and equitably entitled 
to four-fifth parts of her levitime as the forced heir of said Daniel 
Clark of all and singular his said estate or succession, real and per- 
sonal, and that your — and oratrix will herein insist upon the rights 
and equities of your oratrix as such forced heir for all the purposes 
of this suit. 

And your orator and oratrix further show unto your honors, and 
so charge the fact to be, that the said Daniel Clark, at the period of 

his death, could not give and bequeath, and that the said 
$8295 Marvy Clark, the mother and sole devisee named in said will of 

eighteen hundred and eleven, had no right, power, or ca- 
pacity, legal or equitable, to take and receive, by virtue of said will, 
more than one-fifth part, or the disposable portion, of the succession 
of said Daniel Clark, and that all her acts, and the actings and 
doings of her aforesaid attorneys and agents, and all and singular 
the acts of her aforesaid heirs, and their and each of their attorneys 
and agents, are wholly void, and of no force or effect as against the 
rights and equities of your oratrix to the four-fifths part of said sue- 
cession of said Daniel Clark,and that the aforesaid Eleanor O' Bearne, 
Jane Green, Sarah Campbell, and Caroline, the devisees of said Mary 
Clark named in her aforesaid last will and testament, were not by 
said will invested with any portion of said succession of said Daniel 
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Clark beyond or exceeding the one-fifth or the disposable portion 
thereof. 

And your orator and oratrix further show unto your honors, and 
SO charg the fact is, that the said Daniel Clark, in or about the vear 
one thousand eight hundred and six, bemeg willing to aid the said 
Catherine Hipp, then Widow Fleteher, in relieving the succession of 
her said husband, James letcher, from the claims ot said I rancisco 
Ramon Canes and others, nicl save said SULCCOSSIOD from sacrifice and 
entire loss to the said heirs, did advance to said Canes and others the 
full amount of their said claims, and thereby became, as your ora- 
tor and oratrix charge, subrogated to all and singular the rights, 
equities, liens, mortgages, and privileges of the said Canes and 
others, and in their several stead authorized and empowered to ex- 
ercise all and singular the rights and privileges whic In any man- 
ner belonged to or subsisted in them, or either of them: that subse- 
quently the said Catherine, by authority aforesaid, which was lawful 
and competent, sold said) property hereinbefore mentioned to said 
Daniel Clark, and in this manner discharged the claims which he 
then lawfully held upon said property; but your orator and oratrix 

are Low unable to show the precise state of thie facts of trans- 
$2906 action, the said Relf and Chew retaining possession of the 

papers of said Daniel Clark, which, when produced and ex- 
amined, would disclose and establish the facets as above established 
and charged. 

And your orator and oratrix further show unto your honors, and 
charge the lact so to be, that all and singular the Acts and doings of 
Sic Richard elf concerning the recision of a sale ol a portion of 
the property herein mentioned, situated in the parish of Hast Baton 
Rouge, made im elghteen hundred and eleven, cis aforesaid, by said 
Clark to said Celestin St. Maxent, and the sale of the same property 
to said Antoine Caulier, Senior, were unauthorized, unlawfual/y, and 
cLre wholly void: that himohest the various causes of nullity of said 
act are that recision of said sale was not made in.a legal manner, 
the properly was not offered at a fair public sale to the highest idl 
der, and In) cause the executors should bherve been the purchasers ub a 
fur sale sid property, if sold ti all by them, eould only he sola by 
public sale, whereas they, said Relf uni Chew, sole the Sathie pri- 
vately, anid I>) cll legal agreement to and with said Antomne Cau- 
lier, Senior: that any sale of real estate belonging to the succession 
of said Daniel Clark was at that time unauthorized and wholly un- 
necessary, the choses in action and personal property having been 
ample for the pavinent Ot all the debts of said succession. and also 
your oratrix, being’ the forced heir, as aforesaid, was not represented 
In said act. 

And your orator and oratrix further show unto your honors, and 
so charge the fact is, that the clause of warranty in the deed by said 
Relf to said Caulier, Senior, is of no force or effeet, and is wholly 
vold as to your oratrix and against said succession of said Dan- 
lel Clark, and would be void had said sale been attended with all 
the requisite solemnities and formalities prescribed by law in like 
cases. Wherefore your orator and oratrix submit to your honors 
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that the judgment aforesaid rendered in the third district court of 
Louisiana, in and for the parish of East Baton Rouge, in favor of 
the heirs of said Antoine Caulier, senior, and against the succession 

of said Clark, Is, for the reasons aforesaid, and for suflicient 
S297 reasons appearing on the said record thereof, wholly null and 

vold, and the execution issued, as before mentioned, on said 
judgment, and the proceedings of the sheriff by virtue thereof, are 
wholly null and void and of no effect to give rights to any person 
pretending to have acquired rights and property under said execu- 
LIONS. 

And your orator and oratrix further show unto your honors and 
charge that the said judgment in favor of the said heirs of Fletcher 
against the said heirs of Caulier and said John Davenport, Junior, 
Is null and void; that amongst other causes of nullity apparent in 
the record of said judgment it does not appear that on the second 
trial of seid: suit any inquiry was had as to what portion of the pur- 
chase money of said property pita by sald Clark to said Catherine, 
Widow Fletcher was applied 1 pavinent of debts of said James 
lletcher which were chargeable upon said property, as the said su- 
preme court of the State of Louisiana directed and commanded 
should be done by the said third district court, held in and for the 
parish of Kast Baton Rouge. 

And, further, your orator nel oratrix charge that in) the event 
that said judgment should stand in force the said heirs of said James 
Hletcher should be required to pay to vour oratrix as the forced 
heir of said Daniel Clark, deceased, whatsoever sum of Money may 
be found to have been advanced by said Daniel Clark to discharge 
the aforesaid privileged claim port said succession of James Fletcher, 
or four-fifths thereof, together with the legal interest thereon trom 
the date of such advance or payment by said Clark. 

And your orator and oratrix further show unto your honors and 
charge that judgement rendered in favor of the heirs of Pierre Baron 
Boisfontaine and the heirs of Antoine Cauler, Senior, and John 
Davenport, Junior, against the said heirs of Mrs. Mary Clark are 
Wholly null and void; that the said heirs were never legally called 
In warranty or made parties to said suit in any lawful or proper 
manner, and cannot be inanywise bound or concluded by said judg- 
ment: but if the contrary thereof should be held by this honorable 
court, and that the said heirs of Mrs. Marv Clark were legally called 

In Warranty in said suit, that the said Judgment against them 
S2US cannot prejudice the rights and equities of vour oratrix as 

forced heir, as aforesaid, to her legitime or four-fifths part to 
the portion of the suecession of said Daniel Clark, or which is sought 
to be recovered in and by this bill of complaint. 

And your orator and oratrix further show unto your honors, and 
so they charge the fact to be, that at the time of the Issuing of the 
execution in favor of the heirs of Antoine Cauler, Semor, Antoine 
Cauher, Junior, and John Davenport, Junior, against the said heirs of 
Ile tcher, as before mentioned, the said executor of Antone Cnulier, 
Senior, and Antoine Caulier, Juntor, and John Davenport, had not 
been evicted, nor been disturbed in the quiet and peaceable Posses- 
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sion and enjoyment of the said premises sO) claimed and recovered 
by said Fletcher’s heirs, and consequently they had no right or au- 
thority to issue said execution, and that said execution, and all acts 
of the sheriff under and by virtue thereof, are wholly null and void, 
cLs beng, amongst other causes ot nullity, CONULPALTY to the CXPLeSss 
command of the supreme court of the State of Louisiana. 

And your orator and oratrix further charge that said Caulier 


executors. said Caulier. Junior. and John Davenport, nor either of 


them, have at anv time been evicted from = said premises, or any 
prune thereof, but that they, or those holding under them, have pos- 
sessed and enjoyed the same without molestation until within a 
short time past a sult was brought within this honorable court, on 
the common-law side thereof, in favor of the said heirs of satel 
letcher against John Davenport, the pretended purchaser of the said 
premises, and who has sinee the said purchase pretended to be the 
sole owner and occupant of said premises; but in truth and in faet 
the said premises still remained in the possession, in part, of the said 
heirs of satd Antoine Caulier, Senior, as originally devised to them 
by said Antoine Caulier, Senior, by his said will; that Judgment has 
lately, to wit, at the April term of this honorable court last prist, been 
rendered in favor of said Fletcher's heirs, and against said Daven- 
port, for the whole of said premises, Upon the ground that the rents, 

Issues, and profits of said premises had amounted to more 
8299 than the sum originally decreed to be paid to said Caulier’s 

heirs and Davenport for their improvements as aforesaid, as 
will more fully appear by the record of said suit in the office of the 
clerk of this court, to which your orator and oratrix pray leave to 
refer. 

And your orator and oratrix further show unto your honors, and 
so charge, that if at any time it should be made to appear that a 
claim in favor of said Caulier’s heirs, Antoine Caulier, Senior, and 
John Davenport, against their warrantors, and in favor of said war- 
rantors against the succession of said Daniel Clark, subsisted, sueh 
claim or demand could not mature and be complete till after evie- 
tion, and that if the jude@ment originally rendered in favor of said 
Mletcher’s heirs in the said third district court of the parish of East 
Baton ltouge, should be held and decreed to amount to an eviction, 
and, in that event, said Cantier’s heirs, Caulier, Junior, and Davenport 
are fully paid and satisfied by the use and occupancy, rents, Issues, 
and profits of said premises, for all and singular the sum of money 
demanded by and adjudged to them for improvements upon said 


premises, and that the eviction resulting from the said judgment of 


this honorable court, rendered against said Davenport at the April 
term last past, entitles the said Caulier’s heirs, Antoine Caulier, and 
the heirs of John Davenport, who are made defendants herein, to no 
more than the price originally paid for said land, with its increased 
value, after deducting costs of improvements, which have been already 
paid by the issues, rents, and profits, as aforesaid. 

And your orator and oratrix further show unto yvour honors, and 
they charge, that the sales of lots in the Faubourg St. John of the 
City of New ( rleans, ius hereinbefore stated, cre entirely void, as made 
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by Virtue of process void, issued Upot a judgment which, if not abso- 
lutely null, as your orator and oratrix charge the fact to be, eave ho 
right, power, or authority to issue said execution ; and they further 
charge that thev are wholly ignorant of reason why only eleven- 
twelfths of said blocks and lots were sold, they supposing it to be 
true that if any of said property was liable to be or might be sold by 
such executions, the whole might have been so sold. 
S500 And your orator and oratrix further show unto vour honors, 
and so charge the fact is, that the purchasers of said property 
at the sales thereof by said sheriff well knew that the executions 
under which said sales were made were utterly null and void, and 
thiat they could take no title by such purchases : wherefore said 
property brought at such sales less than one-third of its real value. 

And your orator and oratrix further show unto your honors, and 
charge the fact to be, that when the said agreement was made with 
sald Louis Janin your orator and oratrix were wholly ignorant of the 
rights of your oratrix in the premises stated, and were deceived by 
the misrepresentations of said Janin that said judgments on which 
sald executions were issued were valid, and the succession of the 
said Daniel Clark was legally and equitably charged therewith; the 
contrary whereof your orator and oratrix charge to be the trath, and 
that said judgments aforesaid are wholly void; that said agreement 
does not by its terms, nor was it so intended by your orator and 
oratrix, recognize the validity of said judgments and executions, 
but only to discontinue said injunction until vour oratrix could, in 
another form, establish her rights to her legitime of the said succes- 
sion of said Damiel Clark. 

And your orator and oratrix further show unto your honors, and 
so charge the fact to be, that the said Relfand Chew, or one of them, 
have in their possession, or under their control, all the papers and 
hooks belonging to the suceession of said Dantel Clark, deceased, 
and that amongst said papers are the memoranda and evidences of 
all the transactions of the said Daniel Clark with the said Fletcher, 
and of the said Fletcher with said Canes, touching the property 
conveyed by said Catherine, widow Fletcher, to said Daniel (lark, 
as aforesaid. 

And your orator and oratrix further show unto your honors, and 
st) charge the fact to be, that the said Sarah Campbell, the hers of 
Eleanor M. Niff, the heirs of Jane Green, and the heirs of Caraline 
Barnes, who were the devisees named in the will of Mrs. Mary 

Clark, ana the said heirs of sad James letcher, all of them 
S301 reside without the jurisdiction of this court, and cannot be 
made parties to this suit. 

And your orator and oratrix further show unto your honors, and 
charge, that the said Louis Janin, Zenon Maxent, Louis Barthelemy 
Rey, Vietoire Lescenes, Chazal Thomas, Pierre Passebon, Joseph 
Vuilement, Gustave Tio, and Charles Harispe, respectively, claim 
Some right, title. or interest In or to the said property situated in 
the Faubourg St. John, cither as purchasers or otherwise. 

And vour orator and oratrix further show unto your honors, and 
charge the fact to be so, that the said property situated in the Fau- 
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bourg St. John, sold as before mentioned, is worth a large sum. of 
MOneVy——say the sum of fifty thousand dollars—and a portion 
thereof produces a considerable revenue in rents. ‘To the end, 
therefore, threat the sald defendants may, if thev Cal, show why your 
orator and oratrix should not have the relief hereby prayed, ani 
may, Without oath, which is hereby expressly waived, and accord- 
ing to the best and utmost of their several and respective knowl- 
edge, remembrance, information, and belief, full, true, direct, and 
perfect answer make to such of the several interrogatories hereimn- 
after numbered and set forth as by the note hereunder written they 
are respectively 1 ; nook to answer—that is to sa iy: 

¥ Whether the said defendants Relf and Chew, or eitherof them, 
or cither of the other defendants to this bill, have in teal POSSSS1ON 
any paper or papers relating to the transactions of the said Ramon 
Canes with said James Fletcher. If yea, what are such papers? Set 
them forth at large in your answer hereto. 

2d. Whether the said Relf and Chew, or either of them, have in 
their possession or under their control any paper or papers belong- 
ing to the late Daniel Clark, deceased, relating In any manner to his 
transactions with said James Fletcher, or with said Catherine Hipp, 
late Widow Fletcher. lf Vea, what are the contents of such pRLper 
or papers? And that they may annex the same to their answer 

hereto. . 
S502 bd. Whether the said Celestin St. Maxent paid any part of 

the purchase-money for the land purchased hy him of said 
Daniel Clark, as herein stated. If yea, how much, and at what 
time, and what evidence is there in existence of such payment ? 
That the said Relf and Chew, or either of them, may annex to their 
answer such voucher or vouchers of such payments as they, or 
either of them, may have in his possession or under lis control. 

4th. That said defendants, or either and all of them who can, may 

set forth and discover why the said property situated in Faubourg 
St. Jolin was sold, with the exception of one undivided twelfth part 
thereof, 

oth. Whether the said property, situated in Faubourg St. John, 
sold as stated in this bill of comp Naint, produces a revenue? If so, 
What portion thereof, and what is the amount of such revenue per 
annum ? State particularly. 

And your orator and oratrix further pray that by the order and 
decree of this honorable court, your oratrix may be declared, ad- 
judged, and decreed to be the only legitimate child and forced heir 
of Daniel Clark, late of New Orleans, deceased, as she has already 
been adjudged to be by the Supreme Court of the United States, as 
stated in this bill of complaint, and consequently entitled to recelve 
four-fifths part of all the property situated in the Faubourg St. John 
aforesaid, sold unlawfully, as charged herein, and also to four-fifths 
part of all and singular the rights, equities, privileges, and advan- 
taves Which legitimately belong and ouelt Lo appertain LO the suc- 
COSSION of the stl Daniel (lark, by reason of the premises herein- 
hefore stated and set forth, and the matters charged herein: and that, 
by the further order and decree of this honorable court, yout oratrix 
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may be declared,adjudged, and decreed to be entitled to claim of said 
heirs of Fletcher four-fifths of three-fourths the amount which the 

said Daniel Clark advanced to said Francisco Ramon Canes, in 
8508 order to discharge the claim of said Canes upon the estate of 

said James Fletcher, which the said heirs of said Fletcher 
shall first pay before entering into the possession of the said prop- 
erty sold by said Catharine, widow Fletcher, to said Daniel Clark, 
in the event that they shall be decreed to be entitled to such pousses- 
sion: and that, by the further order and decree of this honorable 
court, the said transaction between Richard Relf and Antoine Cau- 
her, respecting the recision of the said sale miade by sete Daniel 
Clark to said Celestin Maxent, and the sale of the same property to 
said Antoine Caulier, Senior, may be adjudged and decreed to be 
wholly void and of no effect, unless it shall be made to appear to 
this honorable court that it is for the interest of your oratrix that 
the recision procured by said Relf of said sale should be held to 
stand, and the property to remain as a portion of the said succession 
of the said Damiel Clark unsold, in which case your orator and ora- 
trix pray that said property SO purchased by said Maxent may be 
decreed to belong to your OVratrix : that is Lo Say, four-fifths thereof, ils 
against any claim which the said heirs of Antoine Caulier, Senior, 
may have the power and right to set up and insist upon ; and that, 
by the further order and decree of this honorable Court, the seid 
judgment herein set forth, rendered against the succession of said 
Clark, in favor of the said heirs of Antoine Caulier, Pere, be ad- 


judged and decreed to be null and void, and wholly set aside ; and 
that, by a like order and decree, the said judement as aforesaid 


rendered against the said succession of said Clark may be decreed 
to be wholly null ana void, anal set aside, so far as either of sid 
judgments are prejudicial to or affect the rights and equities of your 
oratrix unfavorably. 

And that, by the further order ana decree ot this honorable court, 
the several executions Issued on said judgments may be decreed to 
be of no effect, and the person or persons claiming to hold by virtue 

of a sale or sales under them be decreed to have taken noth- 
$504 ing by such purchase or purchases as against the just rights 

ania equities of your oratrix. And especially that. by alike 
order and decree, the sale of said property originally sold) by said 
Clark to said Maxent and Boisfontaine, made by the sheriT of East 
Baton Rouge in March, one thousand eight hundred and thirty-six, 
to said John Davenport, may be decreed to be wholly void and to 
have resulted in no eviction of the said John Davenport, Antoine 
Cauher, Junior, or the heir of Antoine Caulier, Senior: and that 
sald sale is of no effeet agalist Vvour oratrix to the iyury Or preju- 
dice of her rights unl equities 1 the premises, 

And your orator and oratrix further pray that in the event that 
it shall he hela that the said heirs ot Kletcher are entitled to recover 
said property claimed by them, that the said heirs of said Caulier, 
Antoine C'aulier, nicl the heirs of said John Davenport, the parties 
to this bill, may be held answerable for any amount which the 
property has produced by way of revenues, rents, Issues, and profits 
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from the day of the purchase thereof to the day of eviction, to be 
deducted from the amount which shall be decreed to them for the 
price paid for such property, together with its increased value, ac- 
cording to the law of the State of Louisiana, in such case made and 
provided, 

And your orator and oratrix further pray that, by the further 
order and deeree of this honorable court, the said agreement made 
and entered into between your orator and oratrix and the said Louis 
Janin, as set forth in this bill of complaint, may be adjudged and 
decreed to be of no effeet ils against the rights and equities of your 
orator as set forth herein, and may be declared void as being made 
in fraud of the rights of your oratrix, obtained through ihposition 
and misrepresentation, not reciprocal in its force and effect, amd 
without any good, legal, or sufficient consideration. 

And that, by the further order and deeree of this honorable court, 
the said defendants who have purchased said property by virtue of 
said executions within mentioned, situated in Faubourg St. John, 

bay by the order and decree of this honorable court be or- 
8305 dered and decreed to COnVeYy and surrender lp the same to 
your oratrix to the extent of four-fifths parts thereot. 

And your orator and oratrix further pray that the said defendants 
may set forth the value of said property, situated in the Faubourg 
St. John, sold as aforesaid, and the amounts of the-rents, revenues, 
issues, and profits derived therefrom since said sale, and who has 
enjoved the same. 

And vour orator and oratrix pray for such further and for such 
other relief as your honors may deem proper to grant, and as shall 
be agreeable to equity and wood conselence. 

May it please your honors to grant unto your orator and oratrix 
the people’s most gracious writ of subpcena, issuing out of and under 
the seal of this honorable court, directed to the said Richard Relf, 
Beverly Chew, Jean Baptiste, Zenon Cavelier, Antoine Joseph Cave- 
lier; Josephine Doisfontaine, wife of. : Adelaide Bols- 
fontaine, wife of - Gustaye Boisfontaine, Marie Bols- 
fontaine, Oscar Boisfontaine, Charles Davenport, Erasmus A. Ellis, 
Margaret Davenport, wife of Peter Mckittrick and her husband, 
John Phillips; Elizabeth Davenport, widow of Celestin Maxent, de- 
ceased; Louis Janin, Zenon Maxent, Louis Barthelemy Rey, Vie- 
toire Li SCCLTICS, Chazal ‘Thomas, Pierre Passebon, Joseph Vuiliemet, 
Gustave Tio, Charles Harispe, John McDonough, commanding them 
and each of them, by a certain day and under a certain penalty 
therein to be inserted, personally to be and appear in this honorable 
court, and then and there to answer the premises, and to stand to 
and abide by and perform such order and decree as to this honor- 
able court shail seem meet in the premises, and as shall be agree- 
able to « quity and good conscience. 

And your orator and oratrix further pray that in case the said 
heirs of the sald James Fletcher, or the said Sarah Campbell, or the 
heirs of said Eleanor Blaine, or the heirs of said Jane Green, or the 
heirs of said Caroline Barnes, or either of them, should at any time 
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come within the jurisdiction of this court that they may be 
S306 also made parties defendants to this bill. and be required LO 

answer In like manner as above prayed, and your orator and 
oratrix will ever pray, e. 

Note.—The defendants, Kichard Relf and Beverly Chew, and 
each of them, are required to answer the interrogatories numbered 
I, 2, 3, 4, d. 

The other defendants named herein are required to answer the 
interrogatories herein numbered 5, 4, 5. 

JNO. R. GRYMES, 
Of ( Hunse l 
PC. WRIGHT, 


Nolicitor for Compl'ts. 
OX HIBITS. 


A. Deed from Fletcher to Canes. 

B. Kletcher’s will. 

(°. Receipt from Canes to Widow Fletcher, May 14, 1S06. 

U3, Deed from Canes to heirs of letcher. 

D. Reeord of petition and order to sell of the superior court of 
Louisiana to Widow Fletcher. 

i. Deed from Hipp to D. Clark. 

I’. Deed from Clark to Boisfontaine. 

(+. Deed from Clark to Maxent. 

H. Reeord of recision of sale from Clark to Maxent. 

I. Deed from Relf to Caulier, Senior. 

K. Deed from Boisfontaine to Antoine Caulier, Junior. 

L.. Deed from Boisfontaine to John Davenport, Junior. 

M. Will of Antoine Caulier, Pere. 

N. Reeord of 3d dist. court, Baton Rouge, Fletchers’ Ileirs vs. 
Cauher & Davenport. 

. Sale of sheriff of East Baton Rouge to Davenport. 

P. Map of Faubourg St. John, by Lafon. 

Q. Agreement of Mrs. Gaines with Janin, July 21st, 1840. 

R. Record in court of probates ; probate of 1). C‘lark’s will of 
IS] 1. 


S. Record in Patterson vs. Gaines. 


Def'ts’ Kv., before Lusher, Com’r. Answer of Charles Dave nport et al. 
Filed Ath Dee’v, SAS, in Case of Gaines and Wife vs. Relf, Chew, Cave- 
lier, et als., No. 1728. 

Fifth Judieial Cireuit U.S., State of Louisiana. In Chancery. 
Epmonpb P. Gatnes and Wife vs. Rete & CueEw ef al. 
S307 The joint and several answers of Charles Davenport, Erasmus 
A. Ellis, Margaret Ellis, and Peter MeKittrick, her hus- 
band, defendants, to the bill of complaint of Edmund P. Gaines 
and Myra Clark, his wife, who coniplains of these defendants as 
the heirs and legal representatives of John Devenport, deceased. 


These defendants, now and at all times hereafter saving and re- 


? 
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serving to themselves all manner of benefit and advantage of excep- 
tion to the ma.y errors and insufficiencies in the complainants’ said 
bill of complaint contained, for answer thereunto, or unto so much 
Or such: parts thereof as these defendants are advised is material for 
them to make answer unto, they answer and say that by the com- 
plainants’ bill the fact is disclosed, and so the truth is, that Jolin 
Devenport, deceased, was In no manner whatever privy to all or 
any of the many frauds and misdoing of which Relf and Chew stand 
charged by the bill of complainants; neither did John Devenport, 
directly or indirectly, through the instrumentality of or association 
with Richard Relf and Beverly Chew, or with either of them, ob- 
tain possession of any property, rights, or eredits of Daniel Clark 
embraced in said bill, or which were in any manner affected by the 
wills of Daniel Clark, either by the will of 1511 or by the will alleged 
to have been made in 1815. Therefore these defendants have no 
Interest in controverting the averments in the complainants’ bill 
that Myra is the sole, legal, forced heir of Daniel Clark, born in 
lawful wedbock with Zuline, nee Carriere. Neither do these defend- 
ants conceive it to be to their interest or advantage to traverse or 
endeavor by any means whatever to negative the many alleged 
wrongs done to Myra, of which she so eloquently complains. 

It is not so alleged in the complainants’ bill, nor is it the fact, 
that Jolin Devenport Was a party to the bill of 1836 with Charles 
Patterson ; hence none of the rights of these defendants as the legal 
representatives of John Devenport are in any manner afiected or 
concluded by the judgment rendered against said Patterson in the 

issues and evidence therein adduced. 
S308 These defendants, for further answer, say that the com- 

plainants, by their bill and evidence referred Lo, disclose the 
fact, and so the truth is, that Daniel Clark, whose forced heir Myra 
claims to be, never: had a legal title to the plantation or tract of 
land described in said bill as situated in the parish of East Baton 
Rouge, fronting on the river Mississippi, bounded above by lands 
of Widow Hinson, and below by the ancient fort of Manchac, but 
that said land, in right and fact, belonged to the heirs of James 
Ileteher. . 

That notwithstanding Daniel Clark’s knowledge of the legal 
rights of the heirs of Fletcher and lis own want of legal title in 
himself, the said Daniel Clark did, as the bill discloses, and so the 
truth is,on or about the sixth day of March, 1811, sell with full 
warranty to Pierre Baron Boisfontaine an equal undivided half 
thereof for the price of seven thousand dollars, the receipt of which 
sum sald Clark acknowledged in the authentic act of sale was paid 
In cash, as appears by a copy annexed to complainants’ bill, marked 
In Schedule F. | 

These defendants admit as being also true, as alleged in the com- 
plainants’ bill, that on or about the ninth day of February, 1818, 
Pierre Baron Boisfontaine, believing himself to be the proprietor in 
legal ownership of the land purchased as aforesaid from Daniel 
Clark, did, by authentic act, sell with full warranty to john Deven- 
port six arpents in front by eighty in depth, and described in the 


— 
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act of sale annexed to the complainants’ bill, marked in Schedule 
I, as bounded on the upper line by the property of Mad. Hinson, 
amd on the lower side by the remaining portion of this lot pur- 
chased from Daniel Clark. 

These defendants, for answer, further admit, as disclosed by com- 
plainants’ bill, that on or about the sixth day of March, ISI1, Dan- 
lel Clark sold to Celestin St. Maxant the other equal undivided 

half of the tract of land or plantation aforesaid, on the terms 
S509 and conditions in the act of sale expressed, but these defend- 

ants aver that the mortgage retained for the peevirrent of the 
price did not and could not in any manner attach to or affect the 
land purchased by John Devenport from Pierre Baron Boisfon- 
taine—Clark selling property belonging to other persons, the mort- 
vale stipulated In lis favor was, with the title he pretended Lo 
vive, stamped with absolute nullity. Besides, the act containing 
le obligation of mortgage Was never recorded in the parish of Kast 
Baton Rouge in manner as required by law. 

Daniel Clark having, on the 6th day of March, S11, sold the 
aforesaid plantation, without legal title in himself, incurred all the 
responsibilities of warrantor to Pierre Baron Boisfontame and Ce- 
lestine St. Maxent, and his obligation of warranty became effective 
against the actual representatives of Daniel Clark in) 1827, when 
the disturbance took place, and Myra Clark, one of the complain- 
ants, is in equity bound, as the forced heir of Daniel Clark, to dis- 
charge sald obligation, as much so as if she had succeeded in- 
stantly to the succession of Daniel Clark, and nothing in the will 
of IS] l. or the will ot IS1L5, or the alleged frauds charged igwainst 
Richard Relf and Beverly Chew, or either of them, can discharge 
Myra from said obligation. 

These defendants, for further answer, admit and fully concur with 
complainants that Relf and Chew were entirely without legal au- 
thority to effect a recision of the sale made by Daniel Clark to Ce- 
lestine St. Maxent, and thereby vest a legal title either in them- 
selves or in the succession of Daniel Clark, and the pretended sale: 
to Antoine Cavellier, Sentor, was “unlawful and wholly void,” as 
charged by complainants; hence the possession of said land con- 
tinued and remained legally the property of the heirs of James 
letcher. But the nullity of the proceedings of Relf and Chew, the 
nullity of the sales made by Daniel Clark to Pierre Baron Boiston- 
taine and Celestine St. Maxent, nor the mortgage retained against 

the said Maxent in favor of Clark, can be invoked to preju- 
S510 dice the rights of John Devenport against Boisfontaine as his 
warrantor 

lor further answer, these defendants further admit that, in the 
vear 1827, the heirs of James Fletcher and Catherine FHippe insti 
tuted a suit against John Devenport and others, being then in the 
possession of the land sold on the 6th day of Mareh, 1811, by Daniel 
Clark to Pierre Baron Boisfontaine and Celestine St. Maxent, and, 
as the complainants by their bill show, made good their title to 
three-fourths thereof by a judgment which passed said title into. the 
thing “adjudged,” and the right of the courts and representatives of 
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Clark, when the cause was remanded, to ascertain whether any part 
of the consideration received by Catherine [Lippe went to the puy- 
ment of any debt due by James Fletcher which his heirs were 
bound to pay, and whether any payment was made by Clark to 
Canez which should be reimbursed, did not weaken the force of said 
decree nor establish or re-establish any right in the heirs of Clark 
to the land by him sold to Boisfontaine and Maxent, so as to effect 
the rights of John Devenport or impair the obligation of Boisfon- 
tuline warranty. 

lor their further answer, these defendants say that John Deven- 


port never had any claim against Daniel Clark, or the estate of 


Daniel Clark, directly, nor through the instrumentality of Relf and 
Chew, or either of them. That in the suit of Fletcher et al. vs 
Cavellier ef a/., determined before the third district court of East 
Baton Rouge and the supreme court of Louisiana, no Judgment was 
asked or rendered in favor of John Deve liport and against Daniel 
Clark or his representatives, and none of the several writs of flert 
facias, alias. fleri facias, or pluries - fiert facias. set forth in complain- 
ants’ bill, were issued in favor of John Devenport, and his repre- 
sentatives cannot be held responsible for any of the doing thereon, 
nor is it Within the knowledge or belief of these defendants that 
any portion of the money alleged to have been made on said writs 

ever came into the hands of John Devenport. 
lor further answer the defendants say that it is true that on the 
22d day of March, 1856, John Devenport was the highest 


S11 bidder, at a public sule made by the sheriff of the parish ot 


Kast Baton Rouge, of all the right, title, and interest of the — 
Fletcher to the undivided three-fourths of the plantation heretofore 
described, for the sum of sixteen thousand dollars ($16,000). It ap- 
pears by the averments in complainants’ bill and the writs referred 
to that the writs in favor of Boisfontaine against Clark is credited 


with the sum of eight thousand dollars, made on the 22d day of 


March, 1836, by indorsement on said writs. That on the writs in 
favor of Cavellier, Sen’r, a credit of eight thousand dollars is in- 
dorsed thereon as having been made on the 22d day of March, 
1856; why these indorsements and credits were so made, by whose 
authority, and on account what property sold, these defendants are 
entirely ignorant, unless they have reference to the $16,000 paid by 
Jolin Devenport for the interest of the — Fetcher, adjudicated to 
him on the 22d day of March, 1836, that being the only sale made 
on that day, to defendants’ knowledge and belief. 

These defendants, for answer, say that John Devenport, as he was 
advised and believed at the time of his death, possessed the undi- 
vided three-fourths of the aforesaid plantation, under a legal title 
by adjudication at sheriff sale, 22d March, 18363 but as this hon. 
court has legally determined otherwise, by its judgment, 17th June, 


1S48, and condemned John Devenport to restore possession thereof 


to the Fletchers and to account for the rents and revenues from the 
first January, 1836, to the date of the judgment, amountirg to 
$56,081.99, which decree and judgment have been in part carried 
into effect, said proceedings cannot confer any equitable rights on 


s ) 


. ) 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 6799 


the complainant whereby they can be permitted to question the 
right and title of John Devenport to the one-fourth that remains 
of lis purchase from Boistontaine with the obligation of warranty. 

That among the many reliefs for which the complainants pray 
they ask: “That in the event that it shall be held that said Fletchers’ 
heirs are entitled to recover said property claimed by them, that the 

sald heirs of said Cavellier Antoine Cavellier, and the heirs 
S512 of John Devenport, the parties to this bill, may be held an- 

swerable for any amount which the property has produced 
by way of revenues, rents, Issues, and profits, from the day of the 
purchase thereof, to the day of eviction, to be deducted from. the 
amount which shail be decreed to them for the price paid for such 
property, together with its Increased value, according to the laws of 
Louisiana in such case made and provided.” 

The law which condemns the purchaser in good faith, when 
evicted by a third party, to pay over to his vendor who sells with 
full warranty the revenues, rents, Issues, and profits from the day of 
his purchase to the day of eviction, these defendants believe, will, in 
equity, be strictly construed, especially In this case, as the law side 
of this hon. court has condemned Jolin Devenport to pay revenues, 
rents, and profits to the amount 816,81. to the party by whom he 
was evicted. 

These defendants, for further answer, say, that the complainants’ 
bill discloses no demand in equity agalnst them as the legal repre- 
sentatives of Jolin Devenport, and so much thereof not heretofore 
admitted is now especially denied. 

Answering interrogatories No. 5, 4, and 5, as required by com- 
plainants’ note— 

To the 5d: Whether the said Celestine St. Maxent, paid any part 
of the purchase-money for the land purchased by him of Daniel 
Clark, as herein stated? If yea, how much, and at what time, and 
What evidence is there in existence of such payment? 

These defendants, answer-, say. They know nothing relative 
thereto. 

To the 4th: That said defendants, or cither of them, or all of them 
who can, may set forth and discover why the property situated in 
the Faubourg St. John was sold, with the exception of one undivided 
twelfth part thereof. 

These defendants, for answer, sav: ‘hey possess no information 
or knowledge on the subject. 

To the 5th: Whether the said property, situated in Faubourg St. 

John, as stated in this bill of complaint, produces revenues ? 
$515 If so, what portion thereof, and what is the amount of such 
revenues per annum? State particularly. 

These defendants, for answer, say: They possess no means of 
knowledge, and have no information or knowledge, on the subject. 

If an answer to the first Interrogatory be expected from these de- 
fendants, by its tenor, although not required by note— 

Ist. Whether the said defendants, Relf and Chew, or cither of 
them, or either of the other defendants of this bill, have in their pos- 
Session or pmpers relating to the transaction of the said) Ramon Canez 
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with James Fletcher? If yea, what are such papers? Set them 
forth in your answer hereto. 
Charles Devenport annex-, as his aubswer: That he found the doe- 


ument herewith presented, marked B No.3, among the papers of 
John Devenport, which appears was withdrawn from the suit of 


letcher ef al. vs. Cavellier ef al, with sundry title papers; by whom 
it was handed to be filed, June 26, 1854, or why it was with other 
title papers withdrawn by leave of court he does hot know. 

The other defendants know nothing of the subject of this inter- 
rogatory. 


(Signed) CIVS DEVENPORT. 
(Signed) Kh. A. ELLIS. 
(Signed) Pr. McehKTPTRICK, 


hor Llinuise if and Wife : 


In conclusion, these defendants Say. As the complainants’ bill 
discloses no legal Or equitable claim against John Devenport, or 
either of them, as his legal representatives, and seeks no relief 
against them, or which can in any manner affect the succession of 
John Devenport, they pray to be henee dismissed at plaiitiffs’ or 
complainants’ COst, 

(Signed) J. M. ELAM, 
Of Counsel. 


Document Annered lo horegoing. 
3. 
Mrs. Catherine Ilipp, widow of Fletcher, to Daniel Clark, Dr. 


S314 1806. To cash paid Francisco Ramon Canes. -..- $3,811 073 
To cash paid fora conveyance of land from 

her, per agreement ~~~. vay laden’ S 04 

To cash paid for a power of attorney... --- S OO 

ee. Gin. To cant WORE Di iincccdecen nos So ae 

8 | ren ee 200 00 

Sep. 10th. ‘To cash paid her........... ants LOO O00 

ISth. To cash paid Lozano .--- ca Ta Pe Pe: 2 OW) 

Oct 2th. Tomy note it Ber TAVOF ...0..s ccnccnnnnn Ee Oe 
To cash paid for making the levee on the 

lane Gt TROOPUINS cans ccnn senteckacean > ee 

To cash paid her --- ; als 250 OO 


To cash paid Johnstone & Baker ..-- —---. 74 05 


4.148 OP 


Received of Daniel Clark the above sum of six thousand one hun- 
dred and forty-eight dollars on account of lands‘sold by him for my 
account 

New Orleans. Sal Sept., }SO7. 

(Signed) CATHARINE HIPP, ve FLETCHER. 

Paid to Mart. Lafon, since settling the above, for surveys, &e., as 
per his Or... ZD. | 

Paid her by Capt. Davis, per my order, 312. 


“- 


“- 
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Th f’ts’ ev.. hefore Lushe rs Com’r. Answer of J Re. , 4 avalir - tiled St); 
April, 1S50, in case Gaines and Wife vs. Relf, Chew et al. No. 1725. 


Cireuit Court of the United States in and for the Fifth Cireuit ane 
astern District of Louisiana. In Chancery. 


RienaArp Retr and Beverrty Cuew, J. B. Z Cavanier, ef al. 
ads. 


Epmunp P. Gatnes and Myra ChrarkK CAINEs, his wtte. 


The answer of J. B. Z. Cavalier, one of the defendants, to the bill 
of complaint of KE. P. Gaines and Myra Clark Gaines, his wife, re- 
spectiully showeth : 

That this respondent hath no interest, and never had any, in the 
matters at Issue between the parties to this bill, and never had, and 

does not now claim any, interest in the matters and things In 
Sole the said bill set forth: threat he was one ot the executors oft the 

last will and testament of Antoine Cavelier, Sr., but that lis 
trust as such has long sinee, and before the filing of said bill, ceased, 
and that John B. Forrester Maxent has been appointed dative testa- 
mentary executor of the last will and testament of said A. Cavelier, 
Sr.; wherefore he prays to be hence dismissed with his costs; but if 
this hon. court should overrule this his answer, thi 1 it ndopts 1 
full the answer of His codefendant, Antome Cavelier, nel prays threat 
the same be ree’d as his answer to all the averments of said bill, and 
threat he he hence dismissed with lis COSLS., 

THOMAS GIBBES MORGAN, 
Solr for ii spondeut. 


Li f ts’ kv. hy fore Lusher, ( omer. Lisi r of Antoine Joseph f avelier, 
filed Sth) April, LSoo, MT (‘dts of Crain S and Wot Us, Pelf. ( w/T i. f nee - 
lier, etal. No. 1728. 


The answer of Antoine Cavelier, one of the defendants, to the bill 
of complaint of Edmund P. Gaines and Myra Clark Gaines, his 
wife. 

This deft nant, how ana tut all times hereafter saving ane resery- 
Ing Unhto himself all benefit ania advantage of exception which Citi 
or may be had or taken to the many errors, uncertainties, and other 
imperfections in said complainant's bill of complaint contained, for 
answer thereunto, or unto so much and,such parts thereof as this 
defendant Is advised Is or are Inaterial Or necessary for beat to make 
answer unto, this defendant clisWwe rine, saith that he Is informed 
and believes that Dantel Clark, named in) the bill of complainants, 
departed this life in the month of August, ISto. 

And further answering he saith that he is informed, and believes 
the fact so to be, ana sO) GiVeCrs, this the sid Danie! (‘lark lich, 
Oh or about the 20th day of Mav, IST 1, make lis lest will and 
testament in) due form of law, and that by seid last wil! the 
defendants, Richard Relf and Beverly Chew, were named and 


LPOG 
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appointed the executors of said last will, and that after the 
S316 death of said Clark, to wit, in the month of August, IS15, the 

suid will and testament was, by judgment of the court of pro- 
bates in and for the parish and City of New Orleans, ordered) and 
wdjudged LO) bv probat d: anid thisat itt rwards, tO wit. OW or about 
the 27th of August, ISLS, the said court did grant letters testament- 
ary, With the will annexed, to the defendant, Richard Relf; and 
afterwards, to wit, in the month of January, IS14, the said court did 
erant unto the defendant, Beverly Chew, letters testamentary, with 
the will annexed, of said Daniel Clark. 

And further answering and insisting thereon as matters of defence 
to the matters ania thine ih) snd complainants bill of complaint as 
charges that thi complainant, \I\ ral, Is thie only child of the sid 
Daniel Clark, deceased, born in lawful wedlock of Zulima, nee Car- 
riere, how \\ dow Crarel tte, with the sed Daniel Clark, cul thre ( ity 
of New Orleans, on or about the Sist of December, 1S06, this re- 
spond an seth thisi he Hels ho knowledge thaiat the said Dantel Clark 
ever Was lawfully marr L to the sid Autinea, hee Carriere, iis Is by 
the complainants averred ; but this respondent is informed and be- 
lieves, and charges the fact so to be, that the said Daniel never was 
married LO the said Aulinea, ana threat he, the St1d Daniel, died with- 
out leaving uth \ legitimate issue; that the said complainant Ix not 
the legitimate and only child of said Damel Clark,‘or that she 1s 
legally or equitably entitled as forced heir of the said Daniel Clark 
lo any part or portion of lus estate. 

And further answering said bill of complamant-, and all such parts 
anil portions thereof as charges that the seid Daniel (‘lark had any 
connexion in business, in commercial or other enterprises, with 
Danicl W. Coxe, then and now of the city of Philadelphia, this re- 
spondent sath that he las no personal knowledge thereof, and there- 
fore he deni - all SUCH tllegations 11) the sald bill of complaint COll- 

tarmed, and W it It quire proot thr reot on the trial of this Cause, 
SO17 And further answering said bill of complaint, and such 

parts and portions thereof as charges that the said Daniel 
Clark, on or about the ZOth day ot May, ISI, made lis last will ana 
testament, by which he constituted his mother, Mary Clark, his 
universal leontes ‘ ana bequeathed LO her, the sid Mary (‘lark. the 
whole of lis estate, and appointed the said Richard Relf and Beverly 
Chew executors thereof, and that the said will was proved and or- 
li red to be execute d by decrees of the court of probates in) anid for 
the parish of Orleans, the said court having competent jurisdiction 
In the premises, on or about the 17th of August, 1813, and 21st Jan- 
uary, ISI4, and by-said decrees were confirmed as executors of said 
will, and authorized to Carry the same imto effect, this respondent 
answers and saith that he is informed and believes such to be the 
fact, and therefore charges and avers the same to be true, and that 
such jyudgnient of a court of COTPEl hit jurisdiction established the 
validity of the said will and the right in law and equity of the said 
Mary Clark, as heir of said Danic! Clark, to the seizin of his estate, 
ana the legal Capacity of snid Relf ana Chic W to uct as tie executors 
ol sad will: that this respond nt Is hot advised, nor does he believe 


“~- 
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the facts to be, that the decree of the said court of probates has ever 
been rescinded, revoked, cancelled, annulled, or reversed by any court 
of competent authority known fo the laws of Louisiana, cunnel threat 
the sabe TOW CXISts 1) full foree nicl elleet, eunial leis the force anil 
eflect of a final judgment Or deeree of a court of competent jurisdic- 
tion. 

And for further answer to the said bill of complainants, or so 
much thereof as charges that the said Daniel Clark did, during his 
life, acknowledge the sila Myra to be lis legitimate chile. bewotten 
in lawful wedlock with the said Zulinea, wee Carriere, this respond: 
ent saith that he has no knowledge of such recognition or acknowl- 
edgment ever having been made Ly suid Daniel Clark: but this 

respondent is informed and believes the faet so to be, and 
SOILS charges threat the sila Daniel ( lark never lic recognize and iiCc- 

knowledge the said Myra to be his legitimate child, born im 
lawful wedlock with the said Zulinea. wee Carriere. 

And for further answer to said bill of complaint, or so much 
thereof as charges that in the vear 1515 the said Daniel Clark made 
another last will and testament, in and by which he acknowledged 
the complainant Myra to be his legitimate child, and constituted her 
his universal legatee, and appointed De la Croix, Bellechasse, and 
James Pitot executors thereof, he answers that he has no knowledge 
of such will: that he has been informed and believes and so charges 
that such will never was made by the said Daniel Clark, and that 
no such will has ever been exhibited or proved in any court known 
to the laws of the State of Louisiana. 

And for further answer to the sad bill of complaint, or so miuel 
thereof as charges the said Relf with having purloined, suppressed, 
or destroyed the the will averred by complainant to have been made 
and executed by the said Daniel Clark in the year 1515, this re- 
spondent answereth and saith as before, that he has no knowledge 
that such will ever existed, and is informed and believes and so 
charges threat he such will cVer Was made by sit Daniel Clark, nicl 
that iis complainant Myra does not this bil] elaim ils levatee or 
devisee of said Clark, but as the legal and foreed heir, under and by 
force of the laws of Lousiana, of thi silted Daniel Clark cis bemng the 
issue of his body,in lawful marriage begotten, then, so for as regards 
the objects and purposes of this complainant, the fact of there being 
or not being such will is not and should not be inquired into by 
this court. 

And for further answer to the said bill of complaint, and all such 
parts and portions thereof that the said Damiel Clark disposed by 
confidential trusts to his friends of large sums of money, lands, and 
securities, amounting to more than one hundred thousand dollars, 

for the sole use and benefit of the said Myra, your respondent 
S519 saith that he has no knowledge thereof: that he is informed 

and believes threat thie said auverinents are untrue, ane, there- 
fore, he charges and avers that the same are unfounded and untrue; 
und he further saith that if said attempt so to dispose of lis prop- 
erty were ever made by said Daniel Clark, that the same were and 
are fraudulent, illegal, expressly reprobated by the laws of the State 
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of Louisiana, and that neither the complainant Myra or any other 
claiming to be heir of said Daniel should be permitted, in any court 
of law Orequity, to set Upany night or claim to any Property founded 


an ] ee | 7 . ‘ " " . : }] ] , 
on such illeenland fraudulent pretences, ana More especkha IV toat no 
i ‘ 


; , . P oon 4: es r 
one Clalmine to be thre t yitiniate or tiegitimate cl) bial, hen , Ol de- 
= : i } +] | } —_ : 2 

Visee oO] I matee OF the sald Clark should be pecrin itted top> chpoppeae in 


this or any other court, and thus defame, slander, and stigmatize the 
memory, Tarr lame, and character of a parent, 

And for further answer to said bill of complaint, and all such 
parts an | 
bill of complaint by the said « omiplat nets Myra and her former 
husband. William \\ Whitiie V,on the 26th day of July a So6. a@ainst 
the defendants to the present bill, Relf, Chew, and others, and which 
sald bill has since been carried on and is now pending in the names 
oft thre } vat Seclii complaliant ~ and to which it is averred 1 hat one of 
the defendants therein, Charles Patterson, made answer, and on 


which bill and answer it Is averred a decree was rendered by the 


. ! 


hye Norabk Court. Which Was ntterwarads ath rire | vy tie Su Prede 


' ' t : } sit 7 
portions thereof as sets forth and charg s the tiling of a 


Court of 1 he | yn ited States Vv hich the le ot Macy of t he prrapodeul ll- 
ant Myra Wiis ascertained and Leer ed, nia which deere = recognized 
the said Myra “us the le timate ehata and fore d hye ir of the said 
Daniel Clark, and as such entitled to four-fifths of the estate of which 
he, the said Daniel Clark, died possessed: this resporident saith that 
he Was hota party OV ol iv\ tQ) such Di of complaint, and Cahhot 11) 
law any equity, as he is informed and believes, be concluded or in 
any manner affect 7 by | he Sabne, helt it ris the evidence taken iN) 
such Cuse leva Or competent cy Kdence wera hist I) Ink sO as in) any 


—_ 


manner to afleet lis i ort Or equ itable righ tS. 
>< 14 4 | | ' ; ' — : , 
S520 A nt GUPLICr ANSWeTINY sal Parts of srid bill he Silt I) { hat 
said decrees, as between the Cobiplaianl and the said ( harles 


Patterson, Wen brought mHoutl ana procured by Im positl hi, comibi- 
nation, and fraud by and between the said complainant and said 
Charles Patterson, and said decrees, being tainted with fraud, 
should not be regarded in a court of equity for any purpose whiat- 
Cver. 

This respondent avers that said deerees were false and fraudulent 
on behalf of the complarnant and Charles Patterson, and were de- 
signed as no honest ex position of the merits of the case, but were 
brought about by fraud allowed and = consented to for the purpose 
of pleading the same as yes pudicata Upronh at point not honest ly COll- 
tested. 

And the said Joseph Antoine Cavalicr, further answering to so 
much ana to all ania sine@ular that }) rtion of the said Di of sid 
complainant Ss il charges | leat tha - ud complainant, Myra,'claims to 


1 ‘ 


be and ts the forced heir of the said Daniel Clark, deceased, and that 
it is in that capacity she is legal l\ nicl equitably entitled to four- 
fitt ls of all and SI neular threat por lon of | it leanne Is, } PrOpPerty, estile, 
and righ ts and Cuil les |b long ne an apy rtam Ing to the estate or 
succession of said Danie! (lark, decease : particularly mentioned 
and described in the said bill of complainant, saith that he denies that 
the suid complainant, M\ ral, I~ the forced her of said daniel ( ‘lark : 
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that he is informed, and believes the fact so to be, and so charges 
that the said Daniel Clark never was lawfully marricd; that he 

’ 1] — = ) S eit Bal a" = ae 
let hho regvitlinate child or chilfdren, and that tis OLIV 1OPCe LiC tl 
Wiis lis moth r, Marvy ( ‘lark, 

And the said Joseph Anto (‘avalier, further answering to so 

a Loodl saped si] wpnlar that nortior 4] cd doll of site Ne 
Pitiedh cLbaed ahil allhe STPPOPULL Libiui pri re , a Uilt ctl Lt Polit OO cLitt CONTI 
} dei hthts as chara : tlicat Mi = \l PV WV! unk. [hie POT it L ot Ula suid 


‘ HOw (eceased., 


‘ ' . } ee. '] i 
Daniel Clark, being the sole devisee named in the will of said Dan- 


To ( ‘lark. race mhd executed it at Year eClentech = ti bred reed cLbic 
] } : | 4s] - , ’ ° ] . ,»% - : | 
Cie ve ne. lid, on (>) about Lhe first dav of October, lh the Vear clgiiteen 
, —— ere ont daw sees : 
hundred ania thirteen, execute a certain distrument ia wr blige 
‘>. . . a ) r i ; : ye ; | ; a : 
SO2Z1 00 oauthorizing the said Relf & Chew, jomtiv and s rallv, to 
| } 
be her true and lawful ttorneyv and attorneys in ler name 
to tuke Possession Ol all anal sjneular the succession or estate Oo} said 
Daniel Clark, and to do all thines espect to said suceession In 


7 : : ‘| ae 
fia’ Same thiahbher ana With th “itlbie it Is SiC, LIC Sala Mary 
(‘lark. could do. saith that he is informed. and believes such to be 


the truth and he further saith that he is informed and belleves, and 
<o charges the faet to be. that the satd authorization or mandate 


Wils leon! an form. and fiiv authorized’ thr “fllal reli W Chew, ol 


F } ’ . ’ ' ° ‘ ’ | ’ ’ ’ 
either of them. fo LIKE POSSeCSSION © ne property appertarming to 
thi estate of the said Deritel (Clark for and on beh f of the said 


Marvy. 

And the said Joseph Antoine Cavalier, furthering answering | to 
so much and to all and sineutar that portion of the satd bill of said 
complainants ils charges that the seid \I iy (C‘lark, Oil OF cubpovtrt thie 
twenty-second day of November, cighteen hundred and seventeen, 


executed her last will and testament. in and by which said will she 
istituted as her hems her dauelters. Eleanor OBearne and Jane 
(ireen, and her e@rand-daueliters, Sarah Campbell and Caroline 
Clark, to share said estate in jul portions: that said Marv Clark 
departed this life on or about th -day of ———— =, in the vear 
cighteen hundred and twenty-three: that her said will was duly 


probated ; threat by sid will Jos ph i ana Will Ltt 2 Lluling 
Were nominated anid Ap port | executors thereot: that nor abou 


the second day of December, in the vear eighteen hundred and 
twenty-three, the said Joseph Reed constituted said Relf & Chew, 
lis attornevs-In-fact, for lim nil in tiis hime, lO do cul things 


Whatsoever which he himself might do in respect to said will of 
Mary (‘lark . sith threat he is infor Ibi curbed = by lieve - threat the snd 
facts are truly stated, and therefor it ceimits tiie same to be true, 
And the said Joseph con crgt _ ilier, furt 
much and to all and singular that part and portion of said bill of 
siiic Col ti} 1F tlhits as ¢c ‘har Cs th: it one James letcher. now deceased, 
on or about the first day of December, in the year eighteen 
hundred anil Ole, sold nd conveyed tO one l ranciseco 
$522. Ramon Canes three certain plantations, pieces, or parcels of 
land, whereof two were situated in the now parish of Iber- 
ville, and the third in the parish of East Baton Rouge, and was 
bounded and deseribed ils eloht arpents in front on the \ississi pp 
river and cighty or more in depth, bounded on one side by lands of 
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Mrs. Hinson and on the other by the ancient village of Manchae, 
and that by more recent Surveys sid land Is found LO contain be- 
tween said boundaries upwards of twenty arpents front by the depth 
aforesaid; that by said act said Canes bound himself to pay to said 
letcher the sum of nine thousand dollars within two years from 
the date thereof. 

That on the thirteenth dav ot March, eighteen hundred and two, 
the said James Fletcher made his last will and testament in due 
form, wherein he named Catharine Hepp, who was at that time lis 
concubine, and whom he afterwards married, and her two children 
then born and one with which she was then pregnant by him, his 
instituted heirs, to share his succession in equal proportions, and 
also that he bequeathed the sum of two thousand dollars to his cof- 
ored son, Peter Fletcher; that in said will it was declared, amongst 
other things. that he, the said James Fletcher, had made a sale of 
his lands to Francisco Ramon Canes for nine thousand dollars, 
which sale ought to have no effect: saith that he is informed and 
believes that the said facts are truly related in said bill of said com- 
plainants, and therefore he admits the Saline. 

And the said Joseph Antoine Cavalier, further ans vering to so 
much and to all and singular that portion of said bill of said com- 
plainants as charges that the said James Fletcher departed this life 
1 the vear elohteen hundred ana four. leaving the sid will uhre- 
voked: that the same was admitted to probate in the State of Lou- 
Shana according to law, and that she, the said Catharine, proceeded 
to exercise in all things the duties, rights, and privileges of execu- 

trix of the will of said letcher, his Instituted heirand natural 
8325 tutrix of his said children, saith that he is informed and be- 

lieves that the facts so charged and stated are true, ana there- 
fore he admits the same. 

And thesaid Joseph Antoine Cavalier, further answering, to so much 
and all and singular that portion of said bill of said complainants 
as charges that the said Canes, having paid some portion of the sum 
of nine thousand dollars, or made Improvements (ot) seid lancas, or 
from some other circumstances, claimed to be and was entitled, law- 
fully and equitably, to receive the sum of three thousand eight hun- 
dred dollars, prior LO and as a consideration fora release of salad 
lands to the estate or succession of sitll letcher ; nicl the sad 
Catherine being wholly unable to pay said sum to the said Canes, 
Or any preerl thereof, applied to said Daniel Clark, who did then 
ndvance LO her the siulc sum of money Lo pay the sid (canes, and 
the same was paid to said Canes by the said Catharine, to wit, the 
sum of three thousand eight hundred dollars, on or about the four- 
tecnth day of May, eighteen hundred aiid six, saith that he hath no 
personal knowledge of any indebtedness of the said estate of Fletcher 
to the said Canes, or of the payinent of any sum of money by the 
said Catharine to the said Canes for and on account of the estate of 
the seid James Kletcher, oth T than whiat he heas derived from the 
paper marked Schedule C. That he hath no knowledge of the al- 
leved fact of the advance of the said sum of money by the said Daniel 
Clark to said Catharine, for the use and purpose stated, other than 
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what he has derived from a perusal of the papers referred to In satd 
complainants’ bill. That in the suit instituted in the third judicial 
district court in ania for the parish of locust Baton ltouge, State of 
Louisiana, by Adelayde leteher et als. versus The kexecutors of A 
Cavelier, Sen’r, Antoine Cavalier, Junior, (vour respondent,) and 
John Davenport, the object of which suit was to recover from 
the seid defendants the tract of land heremmbetore mentioned 
and described, and situate in the said parish of East Baton Rouge, 
the aforesaid Richard Relf and Beverly (‘hew, “us executors of 

the will of the said Daniel Clark, admitted, proved, 
S524 and ordered to be executed, is hh rein before sel forth, anid ils 

is charged in the bill of said complainants, and also as at- 
tornevs-in-fact of the said executor of the last will and testament of 
Mary Clark aforesaid, and also the instituted heirs of the said Mary 
Clark, were made parties by citation in warrantee, and were, as this 
respondent is advised and believes, legally represented therein ; that 
by their answers the said parties so cited in warrantee set up and 
pleaded the indebtedness of the sald estate ana heirs of letcher Lo 
the estate of Daniel Clark, under allegations similar to those now 
set forth by the said complainants in their said bill, and fall and 
ample opportunity was afforded them to substantiate the same on 
the trial of said cause; that they failed so to do, in the opinion. of 
the judge by whom the said cause was’ tried, in the said third dis- 
trict court and in that of the supreme court of the State of Loui- 
sguna, before which tribunal the said suit was tried on an appeal 
taken by the plaintiffs in said cause; and therefore this respondent 
saith that he denies that the said sum of money was ever advanced 
and paid, as charged, by the said Daniel Clark to the said Catharine 
Hepp. 

\nd the said Joseph Antoine Cavalier, further answering to so 
much and to all and singular that portion of said bill of said com- 
plainants as charges that the said Daniel Clark having advanced 
to said Canes the sum of money so claimed by him, and also having 
advanced to pay the legacy to the said Peter Fletcher, and the said 
Catharine, being unable to pay the same, by petition in due form 
of law applied to the then superior court of the then Territory of 
Orleans for an order to sell said lands, which was granted on the 
eighteenth day of June, eighteen hundred and sixty-six; that in 
and by said order, she was first required to pay the said) Daniel 
Clark from the proceeds of said sale the sum ol Money nudvanced 
bv him as aforesaid to said Canes, saith that he has caused the 
records of the superior court of the Territory of Orleans to be 

searched, and he has also caused search o be made in the 
8525 notarial records kept by Pierre Pedesclaux, late a notary 

public in and for the Territory of Orleans (and not ‘Territory 
of Louisiana, us Is erroneously stated in said bill) and now mn the 
pos ession of Louis (4 Caire, il hotary public in) ane for the ¢ ‘Ti of 
New Orleans and State of Loulsiana, and in Which said records are to 
be found the original of the will of said James Kletcher and = the 
probate thereof, its well ils the act of sale from the said Catharine 
Hepp to the said Daniel Clark, and no such petition is Is charged 
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in said bill, as this respondent is informed and believes, can be 
found, neither can any notice or entry thereof be found in the min- 
utes or oth 7 reeords of sid eourt, excep the recital 1) the said 
order of suid court, marke doin Schedule 1). Lo Which complainants 
in said bill refer, and said order does not state positively or atlirm- 
atively that any such advance hisucl Ly Cl) made ice the said Catharine 
Or tO the estate of sid leteher by the sed Daniel Clark, but only 
refers to the same hypothetically, and «directs that if such mlvahice 
had been made that then the amount so advanced should be re- 
funded to sald Daniel (lark, and therefore this respondent Is not 
prepared to admit that such advanee ever Was made by the still 
Clark. 

And the said Joseph Antoine Cavalier, further answering to so 
much and to all and singular that portion of said bill of said com- 
plainants iis charges that on or about the twenty-third day of June, 
in the year one thousand elolit hundred and six, the said Catharime 
Hepp, after having been duly authorized and empowered by the 
then superior court of the Territory of Orleans, did) by public act, 
before Pierre Pedesclaux, notary public, convey unto the said Dan- 
ie] Clark the Sale premises mentioned anid desertbed 11) the deed 
from James Fletcher to Francisco Ramon Canas for the price and 
consideration of nine thousand dollars, which she, the said Catha- 
rine, acknowledged to have recelved 11) cash, saith that he is I1- 
formed and believes that such act of sale or deed was passed ‘is Is 
averred in said bill of complaint; but respondent is also in- 
formed and believes that such sale was in contravention of 

the laws then in force in the said) Territory, and was 
S526 null and void, and vested no tithe in the said Daniel Clark, 

except for the one undivided fourth part of said land, which, 
with other property, was devised by the will of said James Fletcher 
to the said Catharine ET pop; that by the laws which ther were in 
force In said territory an executor or administrator of an estate and 
the tutors of minors were prohibited from selling any property ad- 
ministered by them or belonging to their wards or pupils except at 
public duction, ana the suld sale from the settal Catharine, as CACC- 
utrix of the last Will and testament of the seid James Kleteher Or as 
tutrix of her minor children, to the said Daniel Clark not having 
been made at publie auction, the same Was null anid void, vested ho 
title 11) the prunes laser lO SO much of sid lands iis belonged to the 
sid minors of James Fletcher, Ihe ither did the receipt of the said 
sum of mone V by the serdal ( ‘atharine create any indebtedness Qn} the 
part of the said heirs tothe said Daniel Clark unless he or his legal 
representatives could <how that the sad sum of money Wiis adppro- 
priated to their benefit or to the payment of the debts of the said 
James I letcher. 

And the said Joseph Antoine Cavalier, further answering to so 
much and to all and singular that portion of said bill of said com- 
platnants iin charges that the said Daniel Clark, on or about the 
sixth day of March, in the vear eighteen hundred and eleven, sold . 
anid cCOnVeYcd unto Pierre Daron Boisfontaine all the equal unili- 
vided halt pra of the premises conveyed by thie sac (Catharine 
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Ilepp to the said Clark for anid in consideration of the sum of SCVCTI 
thousand dollars, saith that he admits the fact to be as stated in sale 
bill. Ile further saith that leds Informed ana believes, ana charges 
the fact so to be, that the whole of the consideration expressed 1 
said act of sale, to wit, the sum of seven thousand dollars, was | cc 
by the said Pierre Baron Boisfontaine to the said (lark, or to the 
executors of his will and testament, dated twentieth of May, cleht- 
een hundred and eleven, and duly admitted of record, as charged 

by sii complainants. And this respondent further saith 
S327) «that he now understands from the averments and charges 1 

the said complainants’ bill contained that the said complain- 
ant Myra admits that the said will of May 20th, IS11, was legally 
admitted of probate and letters testamentary legally granted thereon : 
that the said Myra does not claim as instituted heir under any wiil 
or pretended will of the said Daniel Clark, but as lis legitimate 
child and forced heir. This respondent is informed and believes 
the fact sO LO be, and =) charg =, that such pavinent, \\ hether mide 
to the said Daniel Clark during his life or to the executors of lis 
sacl last will and testament so admitted of probate, was well and 
legally made, and formed a legal basis for the judgment rendered 
by — third judicial district court in and for the parish of East 
Baton ltouge, in the sult of the heirs of Fletcher PEersts The hxec- 
utors of A. Cavalier, Sen’r, ef al, and which was affirmed by the 
supreme eourt of the State of Loutsiana. 

And the said Joseph Antoine Cavalier, further answering to, so 
much and to all and singular that portion of the said bill of said 
complainants as charges that on or about the sixth day of March, 
in the year eighteen hundred and eleven, the said Daniel Clark sold 
and conveyed unto Celestin St. Maxent the other andivided half 
part of the premises last above mentioned for and in consideration 
of the sum of seven thousand dollars, pavable on the terms and 
conditions stipulated in Exhibit or Schedule G, and annexed to the 
complainants’ said bill, saith that he admits that said sale was made 
as charged in the complainants’ bill, and on the terms and condi- 
tions stipulated in Schedule G@ annexed to complainants’ said bill. 

And the said Joseph Antoine Cavalier, further answering to so 
much and to all and singular that portion of the bill of said com- 
plainants as charges that the said complainants having been unable 
to obtain possession of the papers of said Daniel Clark, they are un- 
Informed, except through the sources subsequently stated im said bill, 

whether any part of the price of said lands sold by the said 
8328 Daniel Clark to the said Maxent had been paid by said 

Maxent to said Clark: that after the death of said Clark, 
Richard Relf entered into an agreement in writing with Antoine 
Cavalier, Senior, substantially as follows, to wit: “ That whereas Mr. 
Celestin Maxent, of the parish of Iberville, stands indebted to the 
estate of Daniel Clark in the sum of four thousand tive hundred 
dollars, being the balance due in the purchase of a tract of land in 
the parish of Iberville aforesaid, and the suid Maxent, be Ing unable 
to make the payment, the said A. Cavalier being willing to take it 
upon himself upon condition of having the time extended, it Is 


i 


3 ale . 
6S10 0 THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 

mutually agreed between the parties that instead of the time stipulated | 
in the act of sale for the sum remaining due the time shall be pro- | 

longed until the first day of March, one thousand eight hundred 


and fifteen and sixteen, for which A. Cavalier, Esqr. engages to give 
the notes of his commercial house; in consideration of which Rich- 
ard Relf consents that an immediate sale of the estate shall take 
place on the conditions, viz: one-third cash, one-third on the first 
of March next, and the other third on the first of Mareh, 1815." 
[t is further understood that the price at which the afore-mentioned 
land may sell shall not in any manner influence the conditions of 
this agreement, which are to be carried into full effect; “ that after- 
wards, to wit, on or about the twelfth day of February, eighteen. 
hundred and fourteen, in pursuance of the foregoing agreement, a : 
note was given by the said Cavalier to said Relf for the sum of two 
thousand two hundred and fifty dollars, payable on the first day of 
March, eighteen hundred and fifteen,” saith that he is informed and 
believes, and charges the fact so to be, that the said Maxent pid Lo 
him, the saidl Daniel Clark, during his lifetime, for and on account 
of the price or consideration of the said sale, the suin of two thou- : 
sand five hundred dollars; that he is informed and believes, and 
therefore admits, that such agreement was entered into and 
$329 made between the said Antoine Cavalier, Sen’r, and the said 
Richard Relf, and that such receipt was given by said Rell 
as is charged in the complainants’ bill. - 
And the said Joseph Antoine Cavalier, further answering to so 
much and to all and singular that portion of the bill of said com- 


plainants as charges that, on or about the thirteenth day of May, 
eighteen hundred and fourteen, the said Beverly Chew and Richard : 
Relf filed a petition in the district court of the then judicial district | 


of Louisiana, held in and for the parish of East Baton Rouge, pray- 
Ine, as executors of the last will and testament of Daniel Clark, de- 
ceased, that the said sale by said Clark to said Maxent be rescinded, | 
and the said property be returned to the estate of said Clark ; that 

since said sale by said Clark to said Maxent, he, the said Maxent, 
had obtained the benefit of a cession of his woods, anid had made an 
assignment of his property to De Tourmillon and Mrs. Harriet 
Cavalier de St. Maxent, and that such proceedings were therefore 
had, whereby it was ordered by said court that the sale mentioned 
In sald petition be rescinded, saith that he is informed, and believes 


the truth so to be, and therefore admits, that such suit was brought 
and such a decision and deeree had and rendered thi reoh, as is in : 


ee ~ 


the said bill of complainants set forth and charged; that under- 
standing, as he now does, from the averments in the bill of the 
said complainants, that ait is admitted by them, the said com- 
plainants, that the will of the late Daniel Clark, dated the — day 


of , an the vear of elghteen hundred and eleven, Was right- J 
fully and legally admitted, proved, and ordered to be executed, and , 
that letters testamentary thereon legally and rightfully issued to F: 
the said Richard Relf and Beverly Chew, then this respondent fur- { 
ther saith that he is informed and believes, and charges the faet so | 
LO be, that the said Relf and Chew, in the capacities of executors of 7 
it 
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the last will and testament of the said Daniel Clark, had full right, 
power, and authority, under the laws of the State of Louisiana, to 

sue the said Maxent either for the price of the lands so sold 
$330 to him by the said Daniel Clark, or to sue him for a recision 

of the said sale, in consequence of his noncompliance with 
the terms and conditions of the said sale, by not paying the price 
stipulated, and that the judgment rendered in said suit restored the 
said lands to the estate of Daniel Clark. 

And the said Joseph Antoine Cavalier, further answering to so 
much and to all and singular that part or portion of the bill of 
said complainants as charges that on or about the first day of August, 
eighteen hundred and fifteen, the said Richard Relf, as testamentary 
executor of said Daniel Clark and attorney-iIn-fact of said Mary 
Clark, did sell and convey to Antoine Cavalier, Sen., the same prem- 
ises in all respects as were conveyed by said Clark to said Maxent 
as aforesaid, and by the terms of said act the said Relf did express that, 
as executor and attorney-in-fact, he did bind the estate and succey- 
sion so represented by him and the said heiress that they should 
and would warrant and defend the said property and its appurte- 
nances to the said Cavalier, his heirs and assigns, against all persons 
whomsoever ; that said sale was made for and in consideration of 
the sum of two thousand five hundred dollars paid to said Daniel 
Clark in his lifetime, and the sum of two thousand two hundred and 
fifty dollars now (then) in hand paid, and the promissory note of the 
sald Antoine Cavalier, Sen’r, for the like sum of two thousand two 
hundred and fifty dollars, payable on the first day of March next 
ensuing the date of said sale, saith that he is informed and believes 
that such sale was made on the terms and conditions stated and 
charged in the bill of said complainant, and therefore admits the 
sume to be true; that he is informed and believes and so charges 
that the last-mentioned sum of two thousand two hundred and fifty 
dollars was paid by the said Antoine Cavalier to the said Richard 
Relf, executor and attorney-in-fact as aforesaid, and was used and 
appropriated for the use and benefit of the estate of said Daniel 
Clark. 

And the said Joseph Antoine Cavalier further answering to so 

much and to all and singular that part and portion of the 
S331 said bill of the said complainants as charges that on about 

the ninth day of February, in the vear eighteen hundred and 
elehtecn, the said Pierre Baron Boisfontaine did convey unto Antoine 
Cavelier, Jun’r (this respondent), four arpents in front with the depth 
of eighty arpents, being a portion of the same land purchased by the 
suld Pierre Baron Boistontaine from the said Daniel Clark ; that this 
said respondent agreed LO pay to said Boisfontaine the sum of two 
thousand elelit hundred dollars as a consideration for said purchase, 
one thousand four hundred dollars of which was previa In cash, and 
the remainder in two equal annual intalments of seven hundred 
dollars each, saith that he admits that he did make the purchase as 
charged 1) the sid complainants suid itt, anid he expressly iVers 
cen charges that he did pay to the said Pierre Baron Botstontaine 
the said sum of one thousand four hundred dollars in cash, and that 
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he did pay to the said Boisfontaine the further sum of one thousand 


four hundred dollars when the same became due, according to the 


terms and eonditions of the snd Act of sale. and thereby | complete 


and absolute title was vested in thus respondent to the said tract of 


| ind against the said Pierre Baron Boistontaine nicl the said Daniel 
Clark, their heirs or SSIG)S or other person OF pePrsolls claiming 
under or through them, or either of them, 

And the said Joseph Antoine Cavalher further answering to so 
much ana LO all and singular that portion ot the sata bill of the 
said complainants as charges that onthe same day of the said CONVEY - 
nnce to this respondent the sald Pierre Baron Boisfontaine conveyed 
unto John Davenport, Junior, the remaining portion of the land be- 
fore described purchased by him, the said Boisfontaine, from the 


said Daniel Clark, being six arpents in front with the depth of 


eighty arpents, in consideration of the sam of four thousand dollars, 
saith that he is informed and believes. and therefore admits the 
fact so to be, that such sale was made by thesaid Botsfontaine to the 
said John Davenport, Junior; and this respondent, further 
$332 answering, saith that he is informed and believes and so 
charges that the said Davenport complied with the terms and 
conditions of said sale, and paid the price stipulated. 

And the said Joseph Antoine Cavalier, further answering to so 
much and all that portion of the said bill of the said complainants 
is charges that Antoine Cavalier, Pere, departed this life on or about 
the — day of April, eighteen hundred and twenty-six, leaving your 
respondent and John Baptiste Zenon Cay lier, I rancoise Aimee 
Cavalier, wife of J. B. Sarpy, and Marie Therese Henriette Cavalier, 
widow ot ( ‘clest Ine de St. Maxent, his only heirs, aid threat by his 
last will and testament he appointed his wife, Francoise, executrix, 
and your respondent and J. 3. ZeV0N Cavalier executors of lis said 
last will and testament, saith that he admits that the said Antoine 
Cavalier, Sen’r, died on the — day of April, in the year eighteen 
hundred and twenty six: that your respondent, together with the 
suid J. B. Zenon Cavalier, Francoise Aimee Cavalier, wife of J. 
b. Sarpy , and Marie Therese Henriette Cavalier, widow of De St. 
Maxent, were the only legitimate children and legal heirs of their 
sald father, Antoine Cavalier, Sen’r; and that by his last will and 
testament he appointed lis wife, Francoise C'amuro, executrl _¢ anil 
your respondent and a. 3. Vi non Cavalier executors of hi Is satel will: 
anid your respondent avers and charges threat the said will Wiis made 
and executed In due form of law, ana Wiis proved nid ordered Lo 
be executed by the proper legal tribunal, to wit: The probate court 
Ip and for the parish of Orleans and State of Louisiana 

And the said Joseph Antoine Cavali 4 further answering tO SO 
much and to all that portion of the said bill of the said complain- 
ants as charges that on or about the twenty-sixth day of July, 
elghtcen hundred and twenty-seven, Adelaide Fletcher, wife of Jaan 
Querta Felicitas Fletcher, and Marie Antonia Fletcher, children and 

heirs of the said James Fletcher, tustituted suit in the 3d dis- 
$339 trict court in and for the parish of East Baton Rouge and 
State of Louisiana, against your respondent, in his personal 
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capacity and as acting testamentary executor of the said Antoine 
Cavalier, Sen’r, and against John Davenport, now deceased, claiming 
to be justly entitled to four-fifths of said property hereinbefore de- 
scribed, conveved by the said James Fletcher to Francisco Ramon 
Canes, and afterwards conveyed to the said Daniel Clark, but limit- 
ing their claim to three-fourths of said proporty; that said claim of 
lletcher’s heirs was based upon the pretension that they were the 
forced heirs of said James Fletcher, deceased, and devisees in his 
last will and testament, named of the portion of said property SO 
claimed by them respectively; that such proceedings were there- 
upon had in such district court aforesaid, held in and for the parish 
of East Baton Rouge, whereby the said heirs of Fletcher, at the 
August term of the supreme court of the State of Louisiana, 
eighteen hundred and thirty-two, by the consideration and judg- 
ment of said court, recovered against the succession of the said 
Antoine Cavalier, Sen’r, and your respondent and Jolin Davenport 
three-fourths of the said property conveved by said Daniel Clark in 
his lifetime to said Pierre Baron Boisfontaine and Celestin Maxent: 
that the said court, at the term aforesaid, remanded the said cause 
to the said Sd district court in and for the parish of Kast Baton 
Rouge, with directions to ascertain whether any part of the consid- 
eration received by the mother of said Fleteher’s heirs went to the 
payment of any debt of their father which they were bound to pay, 
and whether any payment was made by Clark to Canes which the 
said heirs of Fletcher were legally bound to reimburse in whole or 
In preart ; that said cause was accordingly remanded to the said 
dt odistrict court; that no inquiry was made In said court 
respecting the money advaneed by said Daniel Clark to. said 
Canes; that on the seventh day of July, 185-, a judgment was 
rendered in said 3d district court aforesaid in favor of the said 
heirs of Fletcher, and against the heirs of A. Cavalier, Sen’r, A. Cav- 

alier (vour respondent,)and John Davenport for the sum three 
Soo4 thousand six bundred dollars, being the fruits and revenues 

of the property recovered of the defendants from the 27th of 
July, A. D. 1827, to the date of said judgement, inclusive; that jude- 
ment was also rendered in favor of said defendants, the executors of 
Antoine Cavalier, Sen’r, and of your respondent and of John Daven- 
port for the sum of twenty-two thousand five hundred dollars, the 
value of the improvements made on the property by said defendants; 
that the said plamtiffs, the heirs of said Fletcher, were ordered to 
pay that sum, deducting the aforesaid sum of three thousand = six 
hundred dollars, sav, eighteen thousand nine hundred dollars, to the 
suid defendants therein within sixty davs of the date thereof, and in 
cle fault thereof, that the sricl defendants should he permitted Lo ISSLTC 
execution against the said plaintiffS therein, and seize and sell the 
sald lands recovered by the sated plaintitls Lo satisty the same, snd 
that neo writ of POSSeSS1ON should Issue until the said sum of elohteen 
thousand nine hundred dollars was pail: that it was further decreed 
thief judgement be rendered in favor of the defendants, the executors 
of A. Cavalier, Sen’r, for the sum of one thousand eight hundred 
dollars, being the one-half of the aforesaid sum of three thousand six 
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hundred dollars decreed to the said plaintiffs for rents and profits 
against the heirs of Mary Clark, warrantors of said Cavalier, Senr : 


that it was further decreed that judgment be rendered in favor of 


said executors of Cavalier, Sen’r, against the said heirs of Mary Clark 
for the sum of cighteen thousand seven hundred and fifty dollars, 
beng thar e-fourths ot the price paid by the said A. Cavalier, Sen, 
to said Daniel Clark and his re pres htatives, togcther with the in- 
creased value of the said land recovered of the said detendants by 
the said plaimtills; that it was further decreed that judgement be ren- 
dered in favor of the defendants, A. Cavalier, Junior (this respond- 
ent), and John Davenport, and against their warrantor, Pierre Baron 


—= 


Boistontaine, for the sum of one thousand eight hundred’ dollars, - 


being one-half of the aforesaid sum of three thousand six hundred 

dollars decreed to piaimtifls for rents and profits, and also the 
$335 further sum of eighteen thousand seven hundred and fifty 

dollars, being three-fourths of the price of the land parted by 
said A. Cavalier, Junior, and John Davenport to the said Botsfon- 
taine, together with the increased value of the lands recovered by 
said plaintiffs of said defendants; that it was further decreed that 
judgment be rendered in favor of said Pierre Baron Boisfontaine and 
against the heirs of Marv Clark for the sum of twenty thousand five 
hundred dollars, the amount of this judgment in favor of A. Cava- 
lier, Jun’r, and John Davenport against the said Pierre Baron Bois- 
fontaine: and it was further decreed that the defendants therein 
should be permitted LO gather the Crops then crowing on the land so 
recovered, or that the plaintiffs should pay to the defendants the fur- 
ther sum of four thousand dollars at or before the time that they 
should take possession of the premises, saith that he is informed, 
and therefore beheves and admits, that the facts in reference to the 
suid pleadings and judgments in the said suit of Fletcher's Heirs vs. 
Cavahers Execuiors and others are correctly set forth, except-that 
portion thereof which charges “that no Inquiry was made in said 
court respecting the money advanced by said Daniel Clark to said 
Canes,” in reference to which your respondent avers, and so the 
truth is,as he is informed and believes, that the counsel representing 
the executors of the last will of Daniel Clark and the heirs of Mary 
Clark did endeavor to establish by Lestlinony the pavinent of money 
by the said Daniel Clark to said Canes, but were unable at the time 
to obtain sufficient evidence to establish the same, and, therefore, for 
the Purpose of protecting the interests of sald estate of 1). Clark and 
that of his heirs the said claim was withdrawn. 

And the said Antoine Cavalier, further answering to so much and 
alithat part of the complainants’ bill as charges that execution issued 
on the judgments aforesaid, and that the undivided three-fourths of 
sald tract of land were seized and sold to satisfy the same, and that 

Join Davenport became the purchaser thereof for the price 
$536 and sum of sixteen thousand dollars, saith that he is informed 
and believes that the execution did issue,’and that the sale 
was made as charged, and therefore admits the same to be true; but 
he avers, and so the truth is, that the said purchase was made by the 
sald John Dayenport, and in his name, under a private agreement 


— 


= 


-_ 


-~ 
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between this respondent and said Davenport, which agreement has 
no bearing upon the rights and interests of the complainants, but 
which he is ready to set forth if required, 

And the said Antoine Cavalier, further answering to so much and 
all that penal ot the complamants: bill as charges that a writ of fi ri 
fucias issued from the 5d district court as aforesaid in favor of the 
respondent and John Davenport against the said Botstontainme on or 
about the 28th of March, 1S36, ancl on the same day a certain other 
writ of fiert facias issued in favor of said Boistontaine and against the 
heirs of Mary Clark; that on the same day a certain other fleri hacias 
Was issued in favor of the executors of A. Cavalier, Sen’r, and against 
the said heirs of Mary Clark aforementioned, and that the said writs 
were returned by order of the plaintiffs’ attorney, saith that he is 
informed and believes that such writs did issue, and therefore admits 
the same to be true. 

And the said Antoine Cavalier, further answering to all that part 
of the said bill as charges that on the 15th day of February, 1857, 
an alias writ of fiert facias was issued in favor of the executors of A. 
Cavalier, Sen’r, which was returned on the 17th of April, 1557; that 
on the 22d of Mareh, 1858, an alias fiert facias was issued in favor of 
P. b. Boistontaine aforesaid and against B. Chew, cvrator ad hoe, 
and that the same was returned (staved by L. Janin, attorney for 
pl ttl, 50th July, 1840); that on the first day of August, 1540, a plu- 
ries filer’: facias was issued, which was returned on the Ist January, 
IS41, saith that he is informed and believes, and therefore adnitts, 
that such writs did issue and were returned as charged. 

And the said Antoine Cavalier, further answerlng to so 
$337 much and to all that part of the complainants’ bill as charges 
that on or about the Ist day of August, in the year 1540, a 
pluries fiert facias was issued from the court aforesaid; that on the 
lOth February, 1841, a certain other pluries fiert facias was issued 
in favor of A. Cavalier, Sen’r, and that on the same day a like writ 
was Issued in favor of P. Baron Boisfontaine; that on the Ist day 
of April, in the year 1845, a certain other pluries filert faucias was 
issued, and which charges in complainants’ bill set forth, all the 
returns made by the sheriff on all the several writs, saith that leds 
Informed and believes that the said writs issued as charged and that 
such proceedings were had thereon as is charged and set forth in 
the several returns made by the sheriff thereon. 

And that this respondent expressly charges and saith that he ts 
Informed and believes the truth to be that the said writs of fieri facias 
legally issued out of and upon Judgments rendered in due course of 
law by a court of competent jurisdiction, to wit, the third judicial dis- 
trict court in and for the parish of East Baton Rouge and State of Lou- 
isiana, and also by the supreme court of the State of Louisiana; that 
all the acts of the sheriff in the execution of said writs and sales by 
him made were so made in due course of law, and vested a good, le- 
val, valid, and equitable title in the purchasers of said property Lo 
the same. 

And this respondent further CX pore ssly charges and avers, and so 
the truth is, that if the complainant, the said Myra, is the legitimate 
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daughter and sole heir, either legal or testamentary, of the said Dan- 
iel Clark, which, as before, is especially denied, she is bound by all 
the warrantees and obligations of said Daniel Clark, and that as 
this respondent acquired title to that portion of the tract of land sit- 
uate in the parish of East Baton Rouge, by him claimed, and from 
him recovered in the suit of Fletcher’s Heirs vs. Cavalier’s Executors 
and others aforesaid from Pierre Baron Boisfontaine aforesaid, who 
acquired the same, with full warrantee, from the said Daniel Clark, 
the said Myra is bound by the warrantees and obligations of the said 

Daniel Clark, and is thereby precluded and estopped from 
Sa05 attacking the title of the purchasers at the sales aforesaid, and 

which title this respondent is advised and believes he has an 
interest 1) protecting, 


to all that part of the complainants’ bill as charges that on or about 
the 21st day of June, in the vear 1858, and pending the proceedings 
of the then sheriff of the parish of Orleans, under one of the writs of 
fu ri facias mentioned i) sid bill, the said complainant, Myra, then 
widow of W. W. Whitney, procured to be issued from the judge of 
first judicial district court of Loutsiana a writ of injunction staying 
and restraining the said sheriff from selling the property situated in 
Faubourg St. John; that subsequently, to wit, on or about the 21st 
day ot July, LS40), the sid complainant entered to an irreement 
In writing with Louis Janin, attorney-at-law and in fact of the par- 
tics In the suit aforesaid, and in whose behalf the aforesaid writs of 
fiert facias issued, by which agreement it was agreed by the said com- 
platen that the said Injunction should be dissolved and withdrawn, 
and that said complaimant would never renew said Injunction hor 
In anv thahner lnpede the execution of said judgment, provided na 
other pr dcop ne rty was to be seized or sold under the same but such as be- 
longed to the said Daniel Clark at the time of his death, and had 
not since been sold by his executors, which agreement Is on fileand 
marked Schedule (); that no property claimed by complainant lias 
been sold by virtue of executions issued upon the said judgments, 
except the property aforesaid situated in the Faubourg St. John, saith 
that he Is Informed anal beheves, and therefore he admits the fact Ss) 
to be, that such injunction was Issued, as is set forth in said bill; 
that such agreement Was made between the complainant and Lous 
Janin, as is therein set forth, and more particularly and fully ex- 
plained in the Schedule Q> referred to in sald bill of complainant; that 
no other sales have been made except such as are siated in said. bill. 
And this respondent avers, and so the truth is, that the said Janin 
was fully authorized by this respondent to make such agreement; 
that said agreement was made in good faith, and has been faithfully 
complied with by this respondent and his codefendants, and that the 
sume is binding upon the said complainant both in law and 
So.8) equity ; that in attempting to amend or evade the same, the 
said complainant is acting contrary to good faith, eqruty, and 
conscience, and should not be heard in a court of equity. 
And the said Antoine Cavalier, further answering to so much and 
all that part of the complainants’ bill as charges that the said Rich- 


And the said Antoine Cavalier, further answering to so much and 
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ard Relf and Beverly Chew well knew of the existence of a will of 
the said Daniel Clark written, dated, and signed by him in the vear 
S13, and threat by said will complainant Wis recognized and declared 
to be the only and legitimate child of said Clark, born in lawful 
marriage, and was instituted universal heir of said Clark, and that, 
notwithstanding the said knowledge, the said Relf and Chew caused 
the said will of IS11 to be produced and probated, and they them- 
selves to be appointed executors thereof, saith that be has no per- 
sonal knowledge of the facts therem stated and charged, but he is 
informed anid beleves, ana therefore charges, that the said charges 
in said bill contained are wholly and utterly false, untrue, and 
calumnious; that no such will was ever made by the satd Daniel 
Clark In the year eighteen hunadred and thirteen, or al any other 
time; that the said complainant is not the legitimate child of said 
Daniel Clark, and that the only will of the said Daniel Clark, to wit, 
that made in the vear eighteen hundred and eleven, was duly and 
legally admitted to probate, and ordered to be executed. 

And the said Antoine Cavalier, for further answer to so much and 
all that part of the complaintants’ bill as charges that at the time of 
the issuing of the execution in favor of the executors of A. Cavalier, 
Sen'r, A. Cavalier, Jun’r (this respondent), and John Davenport, 
against the heirs of leteher, that the said executors of Cavalier, 
Sen'r, Cavaher, Jun’r, and Davenport, had not been evicted nor been 
disturbed in the quiet and peaceable possession and enjoyment of the 
premises Claimed and recovered by said) Fletcher's heirs, and conse- 
quently they had no right or authority to issue said execution, and 
that said execution, and all aets of the sheriff ander and by virtue 
thereof, are wholly null ana void, as bere, ahiohne the causes of 
nullity, contrary LO the CAPPECSS command of the supreme eourt of 

Loulshana, saith threat he denies each ana every of the said 
So40 charges and allegations, anid sith threat the simie are wholly 

and utterly unfounded and untrue, except that such execu- 
tion issued. 

And this respondent further saith that he is informed and be- 
lieves, and therefore charges, that the said execution issued in strict 
conformity with the laws of the State of Louisiana, and with the 
decrees and judgments rendered in the said suit of Fletcher's [Teirs 
US, The executors of Cavalier ef al. and that all the proce edings lise 
under and by virtue thereof, are and were legal and valid. 

And the said Antoine Cavalier, for answer to so much and all 
that part of complainants’ bill as charges that the executors of Cava- 
lier, Sen’r, J. Davenport, and this respondent have never been evicted 
from the premises aforesaid, or any part thereof, but that thev, or 
those holding under them, have possessed and enjoved the same 
until suit was brought against John Davenport in this court by the 
said heirs of Fletcher to recover the “ithe, saith threat he denies each 
and every of the said charges and allegations, and saith that the 
same, and each of them, are wholly false and unfounded. Respond- 
ent avers that he is informed and believes, and therefore charges, 
threat by virtue of the sale made under the execution issued as afore- 
sald he and his joint owners were, in point of law and fact, evicted 
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from and lost possession of the seid tract of land acquired from 
Daniel Clark. 

And the said Antoine Cavalier, for answer to so much and all 
threat parr of complainants’ bill as charges that if at any time it should 
appear that a claim in favor of the executors of A. Cavalier, Sen, 
John Dave Nport, and this respondent agaist their warrantors, ania 
In favor of said warrantors acalst the succession of Daniel Clark, 
subsisted, such claim or demand could not mature and be complete 
until after eviction: thasat if the judement rendered in the CiSe ot 
Iletcher’s [leis vs. The Executors of Cavalier et a/. aforesaid amounts 
to an eviction, In that event the said executors of Cavalier, this re- 
spondent, and the heirs of Davenport are fully paid and satisfied by 
the use, issues, and profits of said premises for the amount adjudged 
to them for Improvements Upor sald premises ; and that eviction, 

resulting from the judgment of this court in the ease of 
S341 Fletcher’s Heirs vs. John Davenport, entitles the respondent to 

no more than the price originally paid by him for said land, 
with its increased value, after deducting costs and improvements,, 
which have already been paid by the issues, rents, and profits, saith 
that the judgement rendered by the district and supreme courts alore- 
said of themselves were an eviction in law, which was consummated 
and carried into effect by the execution and sale aforesaid: that this 
respondent was hot a party to the said suit in this court of Fletcher's 
Heirs vs. John Davenport, and is not in any manner bound or 
affected thereby; and notwithstanding the decree rendered therein, 
be it what it mav, his legal claims against the heirs of Fletcher and 
against lis warrantors and against the succession of D. Clark are not 
affected thereby, 

And the said Antoine Cavalier, for answer to so much and all 
that part of the complainants’ bill as charges that the sales of lots 
In the Faubourg St. Jolin, as previous- stated in said bill, are entirely 
void, as made by virtue of process void, issued upon a judgment 
which, if not absolutely null, gave no right, power, or authority to 
issue such executions; that the purchasers of said property well 
knew that the executions under which said sales were made were 
utterly null and void, and that they could. take no title by such 
purchases, wherefore said) property brought at said sales less than 
one-third of its real value, saith that each and every of sald charges 
and allegations are false, unfounded, and untrue. Respondent saith 
that he is advised and believes, and therefore so charges, that the 
suid proceedings and sales were legal and valid, and vested a good 
and legal tithe in the purchasers; that the property sold for a fair 
price, and that the complamant, by the agreement made with L. 
Janin aforesaid, contracted and agreed that such sales should be 
made, and has thus precluded herself from contesting the same. 

And the said Antoine Cavaher, for answer to so much and all 
that part of the complainants: bill 4 charg ~ that when siid adyree- 
ment was made with the said Louis Janin, said complainant was 
wholly ignorant of her rights in the premises stated, and was de- 

ceived by the misrepresentations of said Janin; that the said 
8542 judgments on which said executions were issued were valid, 
and the succession of said Daniel Clark was legally and 
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equitably charged therewith, the contrary whereof complainant 
charges to be the truth, and charges that such judgments are wholly 
void; that said agreement does not by its terms, nor was it intended 
by complainant to recognize the validity of said judgments and ex- 
ecutions, but only to discontinue suid Injunction until complainant 
could, in another form, establish her rights to her legitime of the 
succession of Daniel Clark, saith that all such part of said charge 
as avers and intimates bad faith on the part of this respondent, or 
of L. Janin, are false, calumnious, and untrue. Your respondent is 
Informed and believes, and so charges, that the said complainant 
was at the time well and truly informed in the premises, that she 
was alded by her husband and advised by able counsel. 

Respondent expressly charges that the attempt now made to give 
a false construction to the plain language of said agreement Is In- 
equitable, unjust, and ought not to — countenanced by a court ol 
equity. 

And as to all other allegations in said complainants’ bill, this re- 
spondent doth deny the same, and prays to be hence dismissed, with 
their reasonable costs most vexatiously expended, 

And now the said respondent, refusing the tender made by com- 
plainant to waive oath of this defendant to this his answer, doth 
make the same, together with his answers to the interrogatories as 
hereinafter set forth, under his corporeal oath, and claims all and 
singular the advantages resulting therefrom, according to the rules 
of equity in such cases made and provided. 

In answer to interrogatory No. 3 respondent saith that he has no 
personal knowledge of the matter. 

In answer to 4th Interrogatory. That he knoweth not. 

In answer to the 5th Interrogatory. That he knoweth not from 
personal information. 

And now this respondent, and at all times, refuses the tender 
made by said complainant to waive and disperse with the oath 
of respondent to this his answer, but makes the same under his 
oath, and claims all the results iegally and equitably flowing there- 

from. 
8545 THOMAS GIBBES MORGAN, 
Nol. for Def’ d't. 


Joseph Antoine Cavalier, on his corporeal oath, doth declare that 
the facts stated in the foregoing answer, so far as the same are 
therein stated and set forth as from his personal knowledge, are 
each and all severally true, and that so far as the same are stated 
from knowledge derived from others, he believes the same to be true. 


A. CAVALIER. 


Sworn to and subscribed before me this eighth day of April, 1850. 
A. DERBES, itl, dustics of thie Peace. 


etn titteeneendine amen 
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Def 'ts’ Ke.. hefore Lush i. Com r. Bill. Ain de and Supple phe ntal. HW 
the Case of bk. PP. Gaines and Wife vs. D. FL Kenner, Jno. S. Miner, 
Richard iM if, and Othe rs. an li SN Cipeuit Court. hiled vi) July, 
IS48. In Chane i. 


To the judges of the U.S. circuit court of the fifth cireuit) within 
and for the district of Louisiana: 


Edmund P. Gaines and Myra Clark, his wife, who are citizens of 


the State of Tennessee, by leave of the court first had and obtained, 
bring this, their amended and supplemental bill) of complaint, 
against Richard Relf, Beverly Chew, Dunean F. Kenner, Minor 
Kenner, George Kenner, and Mrs. G. Currie Dunean, wife of G. 
Currie Duncan, and her husband, heirs of William Kenner, de- 
ceased; John S. Minor, Poilip T. Minor, Harry Minor, William N., 
Minor, Francis E. Minor,and Laura P. Minor, heirs of Philip Minor, 
deceased, and Mrs. Myra I. Minor, thir I mother, atl of the State 
of Louisiana, and are citizens thereot: nie thereupon your orator 
and oratrix’complain and sav that heretofore, to wit, on the 28 day 
of July, LSo6, vour oratrix, then the wife of Wilham Wallace Whit- 
nev, now deceased, with her said husband, filed her bill of complaint 
in this hon. court, wherein vour oratrix, with her then said hus- 
band, were complainants, and the above-named Richard Pelf, Bev- 

erly Chew, said Philip Minor, since deceased; George Kenner, 
S344. and Duncan FEF. Kenner, with others, were defendants: that 

in said bill of complaint it was stated and set forth, amongst 
other matters, that Daniel Clark, late of the City of New Orleans, 
In the State of Louisiana, and the father of vour oratrix, the said 
Myra, Was al the time ot niaking lis least wil] here matter mentioned, 
and at his death, seized in fee-simple, or otherwise well entitled to, 
and lawfully possessed of, in the said eastern district of Louisiana, 
divers treehold MessuaLes, plantations, lands, Leonements, heredita- 
ments, and premises hereinafter enumerated, and situate, bounded, 
and described as follows, that is to say: A tract of land purchased 
by Daniel Clark of William Simpson, 1\ act passed before Peter 
Pedesclaux, notary public, of the City of New Orleans, on the 5th 
day of June, 1512, and which is situated in the parish of Ascension, 
and COUNTrY of Acadia, Ol) the left bank of the river Mississippi, 
measuring In front, on the said) Mississippi river, 1S and 3 arpents, 
and extending back from said river Mississippi in depth 40 arpents, 
and bounded on the lower side by land which Wiis owned in IS16 
by Beverly Chew and Richard Relf, and on the upper side by land 
which was sold and conveyed in said year 1816 by Beverly Chew 
and Richard Relf tO Stephen Henderson anid (rr. N. Destrihan : “anid 
that said Philip Minor (now deceased), George Kenner, and Duncan 
Ik. Kenner claimed to hold and be entitled to, as joint or several 
owners, or otherwise, the said above-deseribed tract of lene: nial 
that said Creorge Kenner ana Dunean I. Ine nner occupied the Sane, 
and that the said Daniel Clark at the time of making lis last will 
hereinafter mentioned, and at his death, was entitled Peabo ge other 
property) toa certain property, debts, and demands which are enum- 
erated in schedule of debts and property made and filed by Richard 


ws 
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Relf and Beverly Chew in the probate court for the parish and City 
of New Orleans, on the 5d day of March, 1514, the whole amount of 
hic snd schedule of debts “na prope rly I vg rie, cis lit arly iis VOuUr Ora- 
trix had been able to caleulate the same, 525,1S5S dollars and Wit 
Indep ndently end exclusively of certain real estate belonging Lo 
the said Daniel Clark, specified and set down in said schedule at the 

value of 544,000 dollars ; and it is expressly charged that all 
S345 or nearly all of the said amount of Ded LLOT EG dollars was 

belonging to anal the Property of the said Daniel Clark at the 
time of his, the said Daniel Clark’s, death. 

And it 1s also expressly charged that previous to the death of the 
suid Daniel Clark it had long been the intention and earnest desire of 
the said Daniel ¢ ‘lark, the father of your oratrix,toleaveat lis decease 
all of his property and estate, real and personal, to vour oratrix, the 
sald Myra Clark ; that, in order more effectually to secure the fulfill- 
mnient of sald intention and desire, the said Daniel Clark did, in or 
about the month of July, in the vear IS15, duly make and execute 
lis last will and testament according to law, having wholly written 
and signed the same with his own hand, and did in and by the said 
will declare your oratrix, the said Myra Clark, to be his legitimate 
child; and the said Daniel Clark did also, by his said last will, devise 
and bequeath to your oratrix, the said Myra Clark, all his, the said 
Danicl Clark’s, property and estate, real and personal, and did name 
therein as executors of the said will Col. Joseph Deville Degontin 
Bellechasse, James Pitot, and Charles Dusnan de la Croix, appoint- 
Ing the said Chevalier de la Croix tutor also of vour oratrix, the 
said Myra Clark, your oratrix being then an infant under the age 
of 2] Vears, to wit, oft the ave of seven vi cLl's. And threat the sid will 
did also contain some bequests to friends, amohnyst which bequests 
were a legacy of 2,000 dollars per annum to be paid to Mary Clark, 
the mother of said Daniel Clark, during the lifetime of the said 
Mary Clark; an annuity of 500 dollars to be paid yearly to one 
Caroline De Grange, until the said Caroline should have attained her 
majority, When the annuity should cease and the sum of 5,000 dollars 
should be parte toher: and also a by quest of 5,000 dollars to be paid to 
the son ef the said Judge James Pitot; and thesaid will further con- 
tained specific and detailed instructions r specting the education of 
your oratrix, the said Myra, and the management of the estate and 
property of the said Daniel Clark, during the infancy of your ora- 
trix; and it is expressly chirged that the said will was wholly 
written and signed with the proper hand of the said Daniel Clark ; 
that the said will was shown by thesaid Daniel Clark to and its con- 

tents read by the said Judge James Pitot, the late John Lynd, 
S346 notary public in and for the parish and City of New Orleans, 

Mrs. Harriet Smith, and others; and that the said will was 
also shown and its contents communicated by the said Daniel Clark 
to the said Col. Bellechasse, Chevalier De la Croix, Mr. Pierre Daron 
Doisfontaine, and others, and that the said Daniel Clark departed 
this lifeon or about the 16th day of August, in the vear of ISI5, 
Without altering or revoking his said will,and leaving your oratrix, 
the said Myra Clark, his only ehild or descendant, and the forced or 
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instituted heiress of all his property and estates, real and personal ; 
and it is expressly charged that the said Daniel Clark left, at lis de- 


Cease, MO ehild or deeedant his SUrVIVING excep your oratrix, the 


said Myra Clark, and that your oratrix, the said Myra Clark, was the 
lawful and legitimate and only child or deeedant of the said Daniel 
Clark, and entitled as such bv the law of the land to the possession 
and inheritance of all the property and estate of the said Daniel 
Clark, and especially to the property and estate, real and personal, 
therein betore enumerated anid deseribed. 

And it is xpressly charged threat your oratrix, the said Myra Clark. 
soon after her birth, which took place in the month of July, 1806, 


was placed by her father, the said Daniel Clark, in the family of 


Samuel 3. Davis, with whom she continued LO live, til New Orleans, 
until the vear 1812, when the said Samuel B. Davis removed to live 
to the GAY of Philadelphia, in the State of Pennsvivania . that your 
oratrix, the said Myra, accompanied the family oft the sald Samuel 
B. Davis to Philadelphia, and remained in his, the said Samuel B. 
Davis's, family until the time of the death of the said Daniel Clark 
and afterwards: and that during the lifetime of the said Daniel 
(‘lark he, the said Daniel (lark, continued to exe reise the authority, 
care, and protection of a parent in regard to your oratrix, the said 
Mvra Clark. 

(nd that in or about the month of May, inn thie year IS11, the 


said Daniel Clark was led to believe that one Daniel W. Coxe, of 


Philadelphia, with whom he had previously had some connexion in 
business, had, by imprudence or misconduct, involved lim, the said 
Daniel Clark, in some serious pecuniary and commercial difficulties 
and embarrassments : that lmnmediately thereupon the said Daniel 

Clark deemed it advisable to proceed forthwith to Philadel- 
S347 plia, in order to attend personally to the settlement of the 

difficulties which it was represented to him existed; that pre- 
paratory to his undertaking the vovage from New Orleans to Phila- 
delphia for the purpose aforesaid, and in or about the month of May, 
ISL], he, the said Daniel Clark, conveyed property to Samuel B. 
Davis and others, to the amount of several hundred thousand dol- 
lars, to be held in trust by them for your oratrix, and then at or 
about the said time there made a will, devising briefly and in ren- 
eral terms lis property to his mother, Mary Clark, then residing out 
of the State of Louisiana, and also appointing Richard Relf and Bev- 
erly Chew, two of the defendants herein, the executors thereof. 

And that the said Daniel Clark, in or about the said month of 
May, 1511, proceeded to Philadelphia, and returned again in a few 
months thereafter, and in the same year, to New Orleans ; that the 
said Daniel Clark had ascertained at Piniladelphia, upon lis having 
proceeded thither as aforesaid, that his interests had not been so 
seriously jeopardized by the said Daniel W. Coxe as he had been led 
to believe, as above stated, previous to his having gone there; that 
he did, therefore, upon his said return to New Orleans, receive back 
SOC portions of the property Which he had conveyed aus aforesaid 
In trust for vour oratrix, the said Mvra, which under the above- 
mentioned erroneous belief respecting the supposed difficulties in 


av 


av 
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which the said Coxe was alleged to have involved him: and that 
upon his said return to New Orleans, and upon his having ascer- 
tained as aforesaid the groundlessness of the apprehension which 
had been excited in his mind relative to the consequenees that might 
result to himself from the transactions of the sitic Daniel \W. Coxe, 
he, the suid Daniel ( ‘lark, did also declare that he ho longer intended 
that the said will made in ISL] should be his last will: that he had 
made it while laboring under false impressions, and only provision- 
ally, and that he should revoke the sald will of ISI] and Make ane 
execute another will devising and bequeathing all his estate, real 
and personal, to vour oratrix, the said Myra Clark. 

And it Is expressly charged threat the sid Daniel (‘lark dic revoke 
the sid will made 1 ISI] as aforesaid, anid clicl, after the Mnaking 
and execution of said will of ISI1, duly make and execute, in the 
vear 1815, and but a short time before lis death, his, the said Dan- 

lel Clark’s, last will and testament, devising and bequeathing 
SOAS thereby to your oratrix, the said Mira Clark, all of the red 

and personal estate of linn, the said Daniel ( ‘lark, ana declar- 
ing your oratrix, the said Myra, to be the legitimate child of him, 
the said Daniel Clark; did, upon his deathbed and unto the very 
moment of his decease, continue tO declare that the aforesaid will 
made by him in the year IS15. devising all lis property iis aforesaid 
to your oratrix, the said Myra, was his: last will and testament, and 
was then contained in a black case in his office-room in the house in 
which he was at the time, and in which he died almost at the mo- 
ment of making said declaration in favor of your oratrix, the said 
Myra. 

And that the said Daniel Clark, upon making the said willof 1811, 
delivered it Lo the sell Richard Relt ana beverly Chie W, OF one of 
them, and allowed it to remain in) thi i keeping from thenceforth : 
that the said Daniel Clark was very extensively engaged In merean- 
tile ana other business and speculations, nid possessed a Vast amount 
of property, and that the said Richard Relf acted as lis agent in re- 
lation lo any of the transactions and affairs in which he, the said 
Daniel Clark, was engaged; that at and immediately before the time 
of the death of the said Daniel Clark the said Richard Relf assumed 
to direct the domestic arrangements of the said Daniel Clark, and 
attended, during the last illness of the said Daniel Clark, iil lis, the 
sald Daniel Clark’s, dwelling-house, and took upon himself the sole 
control of the household ancl the affairs ot the said Daniel Clark, 
and that instantly upon the death of the said Daniel Clark all the 
books, papers, letters, documents, and all deeds ane writing of what 
nature soever belonging to the said Daniel Clark Cule Into the 
sole POSSCSSION of him, the said Richard Relf, 

And itis further expressly charged that the said will of 1815, 
made by the said Daniel Clark in favor of the said Myra, came into 
the possession of the said Richard Relf immediately upon the death 
of the said Daniel Clark, and that the said Richard Relf fraudulently 
concealed, suppressed, or destroyed the same, or caused it to be con- 
cealed, suppressed, or destroved, and «did substitute m= its place or 
stead the said old revoked will of 1811, in which he, thesaid Richare 
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Relf. Wiis hamed us executor, and that the said lest will of IS15 was 
hever seen by any Oln after thie death ot the sitll Daniel Clark, CA- 
COP by the suid Richarea Relf ania Beverly Chew ana their cCon- 
federates. 
Sodf) And it Is express) charged that the suid Richard Relf did 
fraudulently cause the said old) revoked will, made in IST, 
LO Lye admitted ce probate 1) the probate Court for the parish and 
City of New Orleans, anal procured himself, the sud Richard 
Relf. ce he SWorll einal authorized by the sid probate court as the 
testamentary executor of the slic Daniel Clark: and threat the said 
Beverly Chew did also, soon after the death of the satd Daniel Clark, 
to wit, in the month of January, S14, procure himself to be sworn 
and authorized by the said court of probates for the parish and City 
of New Orleans, to act as festamentary executor of the said Daniel 
Clark under the said revoked will of ISH1. 

And further, that when the said Richard Relf and Beverly Chew 
took Upon themselves the otlice of testament: Irv ec xecutors of the said 
Daniel Clark, us aforesaid, there was no relative or any person ¢ ‘laim- 
Ing to be heir of the said Daniel Clark in “ State of Loutsiana: 
that vour oratrix was then an infant, under the age of 7 years, and 
resided at that time in the citv of Pla ladelphia, in the State of 
Pennsvivania, with the family of the said Samuel B. Davis, and 
that Marvy ( lark, the mother of the said Daniel (lark, who Was 
Pheitire dd, as afore sald, devisee of the said Daniel Clark 1) the suid old 
revoked will of IS1L1, was also then a resident of the State of Penn- 
svivania, and continued to reside there until her death, whieh hap- 
pened some vears after the death of the said Daniel Clark ; that the 
sic Daniel Clark Wiis a native of Ireland, from which COUNTY he 
immigrated to Louisiana, as your oratrix was informed and verily 
believed, in or about the vear 17—, and that all his immediate 
relatives and family resided, at the time of his death, either in Ire- 
land or 1 the State of Pennsylvania, cunael that hone of them ever 
Visited Loulsiana until mahy years after lis death: that the suid 
Richard Relfand Beverly Chew fraudulently possessed themselves, 
Hnmediately after the death of the sit Daniel Clark, of the personal 
estate, effects, and credits of the said Daniel (‘lark, toa great amount, 
ania also entered into POSSCSSION of the re “il estates of the suc Daniel 
Clark, and into the receipts of the rents and profits thereof by falsely 
and fraudulently representing the said estate to be insolvent, and by 
other fraudulent means continued, and were enabled to continue, and 
had ever since continued, and then were in such possession, or in 

POssesslolt of il large portion thereof: wna also threat the 
S500 said Richard Relf and Beverly Chew made sales of the prop 

erty and effects, real and personal, of the said Daniel Clark, 
and had received very large sums of money, amounting to several 
hundreds of thousands of dollars, from the said estate, real and per- 
sonal, and had retained in their hands, or otherwise ap ypropriated or 
disposed oft the same for the} lr oWl) Uses anal PUrposes, and that It) 
all such actings ana domes, nicl 1} all the lhatters re lating to the 
sald estate, they, the said Richard Relf and Beverly Ch w, had acted 
fbaudulently and without the knowledge, consent, or approbation of 


THE CITY OF NEW ORLEANS Vs. MYRA CLARK GAINES. OS25 


your oratrix, or of any other person or persons having a right or 
being duly and legally authorized to sanction, consent to, or dpprove 
of the same. And further, that from and after the time of the death 
of the said Daniel Clark, and until about the vear 1852, when vour 
oratrix, the said Myra Clark, became the wite of the said William 
Wallace Whitney, your oratrix, the satd Myra, continued to reside 
in the family of the said Samuel B. Davis, who lived during all or 
nearly all that time intheStateof Pennsylvania; and it is expressly 
charged that during the lifetime of thie said Daniel Clark, the father 
of vour oratrix, the said Myra, vour oratrix was always known and 
called by her true and rightful name of Myra Clark, and by no 
other name; and that from and after the death of the said Daniel 
Clark until at or about the time ofthe marriage of vour oratrix, the 
sald Myra, with the said Wm. Wallace Whitney, your oratrix, the 
sald Myra, was designated and called in the family of the said Samuel 
b. Davis by the name of Myra Davis, and by no other mame, and 
was kept in ignorance of her real name, parentage, and true history, 
and of her rights and her title to the inheritance and possession of 
the estate of the said Daniel Clark, and was consequently unable 
during all that time to take the necessary measures for asserting her 
title to the said inheritance of her father, the said Daniel Clark ; that 
at or about the time of the marriage of vour oratrix, the said Myra, 
with the said William Wallace Whitney, your oratrix was brought 
by accident to the discovery of her true name and parentage, and 
was subsequently made more fully acquainted with the cireuni- 
stances of her history and rights by the said Samuel B. Davis and 

others; and that your oratrix had, ever since the time of the 
Sol said marriage of your oratrix with the said William Wallace 

Whitney, been, and was then, actively engaged in endeavors 
to establish the legal rights and claims of your oratrix, the said 
Myra, to the property and estate, real and personal, of the said 
Daniel Clark. And further, that the said Mary Clark died in the 
vear 1S—, as vour oratrix was informed and verily believed, and 
that, as vour oratrix had been informed and verily believed, the 
next heirs and relatives left by the said) Mary Clark surviving her 
at her decease were, besides your oratrix, the satd Myra, Mleanor 
O'Bearne, a daughter of the said Mary Clark, Jane Green, wife of 
George Green, and daughter of said Mary Clark, and Sarah Camp- 
bell, a granddaughter of the said Mary Clark. 

And it is expressly charged that the said Richard Relf and Bev- 
erly Chew, or one of them, did also, Immediately upon the death of 
the said Daniel Clark, possess themselves of all and every of the 
hooks and papers of the said Daniel Clark, and of the title deeds of 
his real estate and other estates. 

And it is expressly charged that your oratrix, the said Myra 
Clark, was the only surviving child or descendant of the said Daniel 
Clark at the time of his death, and that vour oratrix, the said Myra 
Clark, was upon the death of the satd Damel Clark entitled as his 
forced heiress-at-law and lis universal heiress by him: instituted and 
tppointed im his last will made by him in ISLS to all the estate, real 
“nd personal, of the said Daniel Clark. 
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And it is also expressly charged that inasmuch as your oratrix, 
the said Myra, was the only surviving and legitimate child or de- 
scendent of the said Daniel Clark at the time of his, the said Daniel 
Clark’s, death; and inasmuch as the said last will of the said Daniel 
Clark, made by him as aforesaid in 1815, was fraudulently con- 
cealed, suppressed, or destroyed by the said Richard Relf as above 
stated: and also inasmuch as the said old revoked will of IS11, al- 
leged to have been made by the said Daniel (‘lark In favor of his 
mother, the said Mary Clark, was produced and procured to be ad- 
mitted to probate cs the last will of the sila Daniel (‘lark by such 
fraud and practice of the said Richard Relf as is therein before 
stated, that for and notwithstanding the same, the said real and per- 

sonal estate of the said Daniel Clark herembefore described : 
$352. and enumerated, and all other estates, real and personal, 
movable and immovable, of the said Daniel Clark, descended 
to and became vested in your oratrix, the said Myra Clark, as the 
forced heiress-at-law and universal devisce of the said Daniel Clark. 

And, further, that the said Philip Minor, George Kenner, and 
Duncan F. Kenner should be required, respectively, to surrender 
and deliver up to your oratrix, the said Myra Clark, the possession 
oft such portion of the real estate owned by the said Daniel (‘lark “al 
the time of lis disease as was by them, or either of them, respcct- 
ively, held, occupied, possessed, or claimed, as owner’ or otherwise, 
together with all the title deeds, vouchers, and documents relating 
to the same, or any part thereof, and severally to come to a just and 
true account with your oratrix for the rents, profits, Issues, and serv- 
wes thereof, respectively, which had been received or enjoyed by 
them, or either of them, at any time since the death of the said 
Daniel Clark; with which just and reasonable requests vour oratrix 
had well hoped the said defendants would have respectively com- 
plied, as in justice and equity they ought to have done. , 

And it was further charged that the said defendants sometimes 
gave out and pretended that the said Daniel Clark never did make 
and execute the said will of 1813 in favor of your oratrix, as has 
been above stated, and that the said old will of 1811 was duly made 
und executed by the said Daniel Clark, and was Jeft by him at the 
time of his decease unrevoked, and as his true and only last will 
and testament; whereas it is expressly charged that the contrary of 
said pretence was true, and that the said Daniel Clark did make and 
execute the said will, made by him as thereinbefore stated in the 
vear 1815, in favor of vour oratrix, and did therein devise and be- 
queath all lis estate, real and personal, to your oratrix, the said 
Myra Clark, and did also therein and thereby declare vour oratrix, 
the said Myra Clark, to be the legitimate daughter of the said Daniel 
Clark, and did make and order therein the other dispositions and 
bequests thereinbefore stated by your oratrix to have been made 
and ordered by him in the said will made and executed as aforesaid 
In ISIS hy him, the said Daniel Clark: and that said will of ISIS 

Opn rated asa full and perfect revocation of the former will 
8503 alleged to have been made by the said Daniel Clark in IS11, 
and of every other part and provision thereof; and that the 
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sald will of 1811 ought to be set aside, and the said will of IS15 es- 
tablished and confirmed, and the real and personal estate of the said 
Daniel Clark declared to be descended to your oratrix, the said 
Myra Clark, as the heir-at-law and devisee of the said Daniel Clark. 
And that at other times the said confederates would allege that 
some doubts had arisen concerning the legitimacy of your oratrix, 
said Myra Clark, and pretended that the said Daniel Clark was 
never married to Zuline, nee Carriere, by whom he had your oratrix, 
the said Myra Clark, and that the said Zuline, nee Carriere, was the 
lawful wife of one Jerome De Grange, who was still living when she 
became the mother of your oratrix by the said Daniel Clark, and 
that therefore, Upon the death of the said Daniel Clark, the equitable 
and legal Interest In all the said real estate, personal estate, and 
slaves descended to and became vested in the said Jary Clark, as 
his forced heir-at-law. And it is expressly charged that the con- 
trary of all such pretences eunial tllegations Was true, and that your 
oratrix, the said Myra Clark, was the legitimate child of the said 
Daniel Clark, and that the said Daniel Clark was married to and 
was the lawful husband of the said Zuline, nee Carricre, at and 
before the time when she became the mother of vour oratrix, the 
suid Myra, by the said Daniel Clark; and that the said Zuline, ne 
Carriere, was not, and never had been at any time, the lawful wife 
of the said Jerome De Grange, or of any other man than the said 
Daniel Clark, when she became the mother of your oratrix, the said 
Myra, as aforesaid. and that if anv marriage ever did take place be- 
tween the said Zuline and the said De ¢ range, the same was utterly 
null and void from the beginning,on the ground that the said Jerome 
De Grange, at the time of his contracting such marriage (if he did 
contract the same) with the said Zuline, was the lawful wedded hus- 
band of another woman, to whom he had been previously married, 
and who was still living—all of which the said confederates would 
at other times admit; but when they pretended that the said Richard 
Relf and Beverly Chew made sales of the said real and personal 
estate and the said slaves of the said Daniel Clark, as 

Sood testamentary executors of a will of the said Daniel Clark, 
which has been admitted to probate in the probate court for 

the parish and City of New Orleans, and as the attornevs-i-fact of 
the sald Mary Clark, the devisee in) sata probated will named, ana 
that the purchasers of the said real and personal estate of the said 
Daniel Clark at the said sales thereof did become such purchasers 
for full and valuable considerations, and without notice of any revo- 
cation and invalidity of the satd probated Will, alleged to have been 
made by the said Daniel Clark in 1511, and im which the -said 
Richard Relf and Beverly Chew were named executors, and without 
notice of the rights or claims of any other person than the said 
Mary Clark to the said estate of the said Daniel Clark, or any part 
thereof; and, therefore, thev insisted that, although the said will of 
IS11 might not have been the last will of the said Daniel Clark, and 
although your oratrix, the said Myra, might have been the true and 
lawful heiress of the said Daniel Clark, vet they should not be af- 
fected thereby, and that the titles acquired by the said purchasers 


GS25 THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 


under the said sales made of the said real and personal estate and 
slaves of the said Daniel Clark by thesaid Richard Relf and Beverly 
Chew were good and perfect titles, and could not be invalidated or 
disturbed in any manner by the revocation or invalidity of the said 
will of 1511, or of any claim or claims or title which vour said ora- 
trix, the said Myra, might have had or then had to the said estate 
and slaves or any portion thereof; whereas it is expressly charged 
that the contrary of all such pretensions was true, and that the said 


Richard Relf and Beveriv Chew did not nor did either of them act 


In their said assumed capacities of pretended executors of a will of 


the said Daniel Clark, and attorneys of the said Mary Clark, legally, 
nor did they or citherof them, when acting in both or either of such 
assumed capacities, observe o1 comply with the formalities or adopt 
the measures prescribed by law as requisite to give any validity or 
authority toanvact or acts done or assumed to be done by them 
In such assumed capacities of executors or allorneyvs In relation to 
the said real estate end slaves of the said Daniel Clark: that a true 
and faithful inventory and a just appraisement by two duly ap- 

pointed and sworn appraisers of the said real and personal 
8550 estate of the said Daniel Clark had not been made or caused 

to be made, according to law, by the said Richard Relf and 
Beverly Chew, or either of them, before the said sales were made ; 
threat proper andl legal orders LO sel] were hot obtained Ly the seid 
Richard Relf and Beverly Chew, or either of them, from the judge 
authorized to erant or make such orders, before the said sales were 
made: that all,or nearly all, the said sales were made by private 
contract and not at public auction, as they should according to law 
have been made, and that the Moneys severally previ by the said 
purchasers for the portions <old to them respectively of the said real 
and personal estate and. slaves by the said Richard Relf and Bev- 
erly Chew, or either of them, were not respectively fulland valuable 
considerations for said portions of satd real and personal estate and 
slaves; that many of said sales were made by the said Richard 
| Relf | and Beverly (Chew, as pretended testamentary executors, after 
the vear of testamentary execution had expired, and when they 
had not, nor had either of them, been contimued by the order of any 
Judge er court of competent authority in their said function of ex- 
ecutors ; that the said Richard Relf and Beverly Chew had not, nor 
had either of them, caused themselves, or cither of them, to be duly 
recognized by a court of competent authority as the attorney or at- 
lorneys of the said Mary Clark, and that all acts of the said Richard 
Relf and Bev rly (‘hew, in relation to the estate of the said Daniel 
Clark, were, upon the face of the proceedings in the foregoing, and 
in many other respects, legal and informal, and fraudulent, and 
void by the laws of the land, and so they were necessarily known to 
be by the said purchasers at the said sales; and that the making, 
execution, and existence of the said last will of the said Daniel 
Clark, made by him in 1815, and its fraudulent concealment, 
SUppression, and destruction at lis death, by the sui hoachard Relf, 
were notoriously known and reported at the time in Louisiana, 
and that the said purchasers, on the occasion of the making of the 


.- 
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sales aforesaid and afterwards, and their heirs ana USSIONS, had 
SOC knowledge, notice, Information, bel t, or SUSPICION, Or PCasoll 
for belicf or suspicion, and aid in their conselence believe or 

suspect, that the said Richard Relf and Beverly Chew 
8596 had acted fraudulently, improperly, and against equity and 

good conscience mm procuring to be admitted to probate the 
said will alleged to have been niade Dy the sit Daniel Clark in) 
IS11, and in having procured the appointment of themselves, the 
ssid Richard Relf and Beverly Chew, Ly\ the probate Court, as CXCC- 
utors of the said will of IS11, and representing the said) real and 
personal estate of the said Daniel Clark to have been devised to and 
Inherited by the said Mary Clark—all which the suid confederates 
would iil other times admit : anid then the \ would pote tend that they 
had delivered or sent to vour oratrix full, true, and just accounts of 
the Silla real anid personal estat and slave sot the siti Daniel (lark, 
and all of the rents, profits, issues, and services thereof, and ef all 
the business or concerns appertaining or relating thereto; whereas 
it is expressly charged that the contrary of such pretence was true, 
anid that the said confederates had hot, hor had either of thr lh), de- 
livered or sent to your oratrix any account whatever: all of which 
actings and doings and pretences tended to manifest Wrong hed in- 


jury of your oratrix, and Were COnTrArY Lo equity nied wood COl)- 


science. And it is further charged that the said Eleanor O'Bearne, 
George Green, and Jane Green, his wife, and Sarah Campbell, if 
then living, were aliens, and subjects of the King of Great Britain 


ve 


and Ireland. And in said bill it was praved that the said Richard 
Relf, Beverly Chew, Eleanor O’Bearne, George Green, and Jane 
Green, his wife; Sarah Campbell, Philipy Minor, George Kenner, Dun- 
ean I. Kenner, and other defendants therein named, might, without 
oath, full, true, direct, and perfect answer make, your oratrix thereby 
expressly waiving the necessity of making such answer upon the 
oath of the said defendants, or of either of them, to all and singular 
the matters and things thereinbefore stated and charged, as fully 
and particularly as if the same were thereafter repeated, and they 
and each of them thereunto distinctly and specifically interrogated : 
and that not only as to the best of their respective knowledge and 
remembrance, but also as to the best of therr resyy ctive Information, 
hearsay, and belief; and that the said defendants might also seve- 
rally set forth what right, title, or interest they respectively had or 

claimed nn or to the real nic personal estate and slaves of the 
S307 said Daniel Clark, or any and what part thereof, and how, 

and in what manner, they derived and made out the same, 
and by and under what deed or deeds, writing or writings, and might 
set forth the date and contents of all such deeds and writings, and 
that the seid Richard Relf, peverly ( ‘hew, eleanor () Bearne, Creorge 
Green, and Jane Green, his wife; Sarah Campbell, Philip Minor, George 
Kenner, Dunean FF. Kenner, and the rest of the defendants miielit 
answer the Premises ; nicl that the said will made by the said Denied 
Clark in the vear 1815, in which he devised all his estate, as afore- 
seid, to Your oratrix, the said Myra, and the provisions nicl (isposi- 
tions thereof, be carried into execution by and under the decree of 
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this honorable court, and the rights and interests of your oratrix 
under the same be declared and secured: and that it night be de- 
clared that the said will, alleged to have been made by the said 
Daniel Clark in ISt1, had been utterly revoked and declared to be 
good for naught by him, the said Daniel Clark, in iis lifetime, and 
that the said will so alleged to have been made by the said Daniel 
Clark in ISL] was,in fact and in truth, utterly void and of no effect, 
and that the said will, made as aforesaid by the said Daniel Clark 
In ISL5, was duly made and executed by himi,the said Daniel Clark, 
with all the formalities and other requisites necessary for passing 
real and personal estate by devise, and that it was the only true and 
valid will ot the sald Daniel Clark, and contained il ood anid valid 


devise anid bequest of all the real and personal estate and slaves of. 


the said Daniel Clark to your oratrix and said Myra Clark; and 
that in and by the same he, the said Daniel Clark, did acknowledge 
and declare your oratrix, the said Myra Clark, to be the legitimate 
daughter of him, the said Daniel Clark, and that the said Daniel 
Clark departed this life in or about the 16th day of August, 1515, 
without altering or revoking his said will so made by him, as atore- 
said, in the vear IS13, and containing the said devise to and said 
declaration of acknowledgement of the legitimacy of your oratrix, 
the said Myra, made, as aforesaid, by the said Daniel Clark, im 
his said last will made by him in the vear 1815,and that the 

sald declaration or acknowledgement of the legitimacy of 
S558 vour oratrix, the said Myra, made, as aforesaid, by the said 

Daniel Clark in his last will) made by him in the year 
Is15, was a full and perfect and effectual act of legitimation of 
your oratrix, the said Myra Clark, if any such act would have 
been necessary to establish the legitimacy of your oratrix, the said 
Myra, and that it vested in your oratrix all the rights, capacities, 
and privileges of a legitimate child; and also that it might be de- 
clared that your oratrix, the said Myra, was the legitimate child of 
the said Daniel Clark, and that the said Daniel Clark was the law- 
ful husbane ot the seid ZAulime, hee Carriere, the mother of your 
oratrix, the said Myra, at and before the time when she, the said 
Zulime, became the mother of your oratrix, the said Myra, by the 
said Daniel Clark, and that it might be declared that all and every 
of the said sales of the said real and personal estate and the said 
slaves of the said Daniel Clark, made by the said Richard Relf and 
Beverly Chew, or by either of them, as the executor or executors of 
the said revoked will of 1811, or as the attorney or attorneys of 
the said Mary Clark, or in any other capacity, are null and void 
and of no effect; and that the said real and personal estate and 
slaves of the said Daniel Clark descended to your oratrix, the said 
Myra, Upon the death of the said Daniel Clark as his, the said Daniel 
Clark's, devisee and heir-at-law: and that the said Richard Relf, 
Beverly Chew, Eleanor O’Bearne, Geo. Green and Jane Green, his 
Wife; Sarah Campbell, Phillip Minor, George Kenner, and Duncan 
I’. Kenner might be decreed to deliver up to your oratrix the pos- 
session of all the said real estate and slaves thereinbefore enumer- 
ated and described and then held and possessed, or claimed to be 


—s 
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held and possessed, by them, or either of them, jointly or severally, 
or in any other manner or manners, or otherwise, and to come 
severally to an account with your oratrix for the rents, profits, 
ISSUCS, and services of the sitid real estate and slaves ot the sia 
Daniel Clark which head been possessed or received by the sila de- 
fendants, or any of them, or by any other person or persons, by their 

or either of their order, or for their or either of their use 
S399 since the death of the said Daniel Clark, and respectively 

to pay over to your oratrix whatever should be found due 
from them, or any of them, LLpon the tuking ot such uccoun : ana 
that in the taking of such account the said defendants might, re- 
spectively, be charged with interest for such balance as should 
appear to have been in their bands from time to time, be respeet- 
ively decreed to deliver up to your oratrix all deeds and = other 
writings in their hands relating to the said real and personal estate 
and slaves of the said Daniel Clark ; and that your oratrix might 
have such further or other relief in the premises as the nature of 
the case might require and as might seem meet to this hon. court 
and agreeably Lo equity and ood CONSCICNCE, 

And your orator ana oratrix further show unto vour honors threat 
on the 12th dav of December, 1857, in this hon. court, the death of 
the seid William Wallace Whitney, the then husband of Vour OVra- 
trix, having been suggested to the court, it was ordered that this 
suit be continued in the name of your oratrix ; and that on the 24d 
day of May, 1839, it was shown to this hon. court, by way of supple- 
ment to said bill, that your orator and oratrix having become united 
by the bonds of matrimony, it was ordered that this suit stand and 
be proceeded in the name of your orator and oratrix., 

And your orator and oratrix further show that the said defend- 
ants, Richard Relf, Beverly Chew, and several other defendants in 
said original bill, being duly served with process, appeared to the 
sic bil] of yvour orator and oratrix and filed demurrers thereto, 
which said demurrers were argued Col} auppert in) the Supreme (Court 
of the United States and were overruled in said court and defend- 
aunts were required to answer to said bill of complaint, and that the 
siiic court directed the said bill of com plait to by amended 11) IWo 
ports which Were made by sii demurrers, that Is Lo say, the sited 
Relf and (Chew should hot be called pon to account 1) cunicl by sid 
bill, and that in the aspect in which your oratrix was presented to 
stid court in said bill as the universal mstituted herr of the said 
Daniel Clark under the will of 1S13. as aforesaid, she could not 

Make the sic Caroline Dares and her husband parties Lo 
S560) said bill as defendants, she, the said Caroline, being a legatee 

in said will of 1815; that in these two points the then coun- 
scl of your orator and oratrix attempted to amend sid bill, but 
your orator and oratrix charge that the paper filed by their then 
counsel in IS44 did not accomplish the purpose designed by such 
an amendment: that afterwards the said Relf and Chew and Caro- 
line Barnes and others filed answers to said bill as intended = to 
have been amended, in which tha \ Insisted lor ther defence in part 
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Upon the matters which should have been avoided by sald amend- 
niet. 

And your orator and oratrix further show unto your honors that 
to the answers of said Relf and Chew and the others of the defend- 
thhits who have cLTiS We red replications have by (1) filed, 

And your orator and oratrix further show unto your honors, by 
Wiis of amendment to said bill, that they will renounce, for all the 
Purposes of this suit against the defendants herein named, all claim 
which your oratrix has heretofore made to the estate of satd Daniel 
Clark, as his instituted and universal heir and devisee of the said 
will of 1815; and that she will, as against the defendants herem 
named, assert and maintain her right, title, and equity to the fourth- 
fifths part of the property and rights embraced in’ this amended 
byl] and supplement, as the foreed heir of said Daniel Clark, de- 
ceased, within and according to the tenor and effect, meaning sid 
intent of the law of the State of Louisiana, In such case made and 
provict d, in force at the time of the death of said Daniel Clark. 

But your orator and oratrix expressly charge that they shall at 


all times Insist upon the fact that said will of 1815, as stated in said 
original bill, was made by said Daniel Clark, and was suppressed or 
destroyed, as also therein stated, so far as anything was in said will 
eontaimed cle claring the legitimacy of your oratrix iis the only child 
of the said Daniel Clark. born in lawful wedlock with said Zuliene 
nec Carriere, and no further or otherwise, your orator and oratrix 
being willing and content that the said defendants in this amended 
bill and supplement, as regards the property herein described, should 
enjoy, according to their respective rielits, the other one-fifth 
Sot] (oy disposable portion of the portion of the estate ot said Dan- 
lel Clark herein embraced. 

And vour orator and oratrix further show and charge that all the 
tnatters herein stated to be contained in the said original bill of 
complaint are true, and will be herein and hereby maintamed, ex- 
cept so far as the batters stated 1) the last preceding maragraph, 

And your orator and oratrix further show unto your honors, by 
way of supplement, that the said original bill of complaint was 
brought to a hearing upon the matters therein contained, and which 
matters are substantially herem recite d ania insisted Upon : nia Upon 
the answer of Charles Patterson, one of the defendants therein, in 
this hon. court, and deeree therein rendered on the 25th day of 
April, 1540, in favor of the claims and pretensions of your oratrix, 
In the words following, to wit: “This cause having come for final 
hearing, by consent of the complainants and the defendant Patter- 
son, upon the bill, answer, replication, exhibits, depositions, and 
documents on file herein, and on the admission of the parties that 
the estate 11) CONTPOVErsY 11) this Cisse exceeds in value the StUth of 
two thousand dollars, and the said complainants and the defendant 
Patterson expressly waiving and dispensing with the necessity of 
any other parties to the hearing or decision of this cause than 
themselves, and agrecing that the cause shall be determined alone 
upon its merits, and the court being now sufficiently advised of and 
concerning the premises does finally deeree that the defendant 
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Patterson do, on or before the first day of the next term of this court. 
CONVEY and surrenc r POSSESSION to the complainant, \Ivra Clark 
Gaine, all those lots and parcels of linds Iving and being in the 
Citv of New Orleans and particularly described in this answer and 
exhibits, and to which he claims titl uniele r the sill will of | IS] r 
seid COnVEVahee shall contain stipulations of warrantee against lhimn- 


= If only ana those clatming LLbeie him lt Is further decres | nicl 
ordered that the defendant pray thie « miplatnants si) mitel Ol thei 
costs expended herein as has been incurred by reason of his being 
made il acfendant 1) this cnuse.” 

“From which deeree the defendant praved an appeal to the Su- 
pore me Court of the United States, which Was grant qd” 

And your orator and oratrix further show unto your honors 

S562 that the said order and decree of this court was nppeated 

from by the said Patterson to the Supreme Court of the United 

States: Whereupon, after hearing tLpron seid cLp ope ul, the <i Court, al 

the January term thereof, in the vear one thousand eight hundred 
ana foriv-eight, nade the following le cree, to wit: 

“We shall direet the deeree of the court below to be reversed and 
adjudge that a deeree shall be made in the said court in this suit 
declaring that a lawful marriage was contracted in Philadelphia, 
Pennsvivania, between Daniel Clark and Zuline Carriere, and that 
Mvra Clark, now Myra Gaines, is the lawful and only child of that 
marriage; that the said Myra is the forced heir of her father, and 
is entitled to four-fifths of his estate after the excessive donation in 
the will of ISl1l is reduced to the disposable Quantum which the 
father could legally give to others.” “That the property described 
in the answer of the defendant, Mr. Patterson, is a peur of the estate 
of Daniel Clark ‘il the time of his death: that it was it | ently “ole 
by those who had no right or authority to make asale of it: that 
the titles elven by them to the purehas Fe Th yy the purchaser to 
the defendant, Mr. Patterson, including those given by the buver 
from the first purchaser to Mr. Patterson are nulland votd, and that 
the same Is liable. ns a pean of the estate of Daniel Clark. to the 
legitime of the forced heir, nia that thi det nelant, Charl . Pratte l’- 
son, shall surrender the Satine, as shall be directed, dbone other 
things to be done in the premises, as will appear in the deeree and 
mandate of this court to the cireuit court of Loulsiana. | 

To which said decree your orator and oratrix pray leave to refer, 
and that the same mav be made a part of this bill. 

And your orator and oratrix further show unto your honors and 
charge, that by said order ania decre your oratrix, as to the siti 
Relf and Chew and all persons holding under them any portion of 
the estate or property ane rights claimed herem ana it reby, t hasnt 
although the said Relf and Chew were neither of them nominal 
parties LO sitic decree, vet they anid each Ov] them, iis well iis the seit 
defendants, George Kenner and Duncan I. Kenner, were, and each 
of them are, bound and concluded by said decree, they, and cach 

of them, holding the same relation to your oratrix as the said 
$363 Charles Patterson, and thev, and cach of them, having joined 
Inthe interrogatories propounded to the witnesses Upoll Whose 

12SG 
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testimony said decree was rendered and propounded cross-interrog- 
atories Lo seid WiIthesses, nicl excl of them, iis VOour orator ana Ori- 
trix expressly charge. 

And your orator and oratrix, for ereater Ce rtainty respecting the 
matters herein last above stated, pray leave to refer to the record 
ana decree 11) this hon Court 11) the cause of your orator anid oratrix 
against Charles Patterson. nial entitled An appeal 11) the Supreme 
Court aforesaid, Patterson against your orator and oratrix, and the 
deeree ot ssid eourt therein. and thiet sid deeree and record be 
made a part of this amended bill and supplement. 

And vour orator and oratrix further show unto vour honors, by 
Way of supplement, threat thie said Philip Minor departed thits life on 
or about the — day of September, one thousand eleht hundred anid 
thirty-six, without having been served with process of subpcena to 
appear and answer in this cause, or having “uppeared thereto. 

And vour orator and oratrix further show unte your honors, by 
Way of suppl ment, threat the seid Philip Minor diced leaving il last 
will and festament, Which was admitted to probate and recorded in) 
the office of the court of probates, In the parish of Ascension, in 
the State of Louisiana, where the sila Philip Minor died, and 


where the property herein described is situated, on the 17th day of 


September, in the vear one thousand eight hundred and thirty-six ; 
that letters of administration were thereupon granted in due form 
of law by said court unto Theophilus P. Minor, late of said) parish, 
now deceased, the testamentary executor of said Philip Minor, 
named in said will: that all and singular the interest of the said 
Philip Minor in and te the said property herein deseribed, Wis by 
his sald will devised and bequeathed unto the said defendants, John 
S. Minor, J. Rh. Minor, James P. Minor, —— the children of the said 
Theophilus P. Minor, subject to a charge thereupon of sundry lega- 
cles named in said will, as will more fully and at large appear by a 
duly authenticated copy of said will of said Phillip Minor, ‘tiled 
herewith, and which your orator and oratrix pray may be made a 
part hereof, 
And your orator and oratrix further show unto your honors that 
the interest of the said Phillip Minor, at the time of his death, 
Sod In and to the said property herein deseribed was one equal 
undivided lhioiely or half prarrt thereof, as your oralrie and 
oratrix are Informed and verily believe; that said property herein 
deseribed ana claimed iy) this bill Wials originally purchased, as be- 
fore Thi ntione d. Ol} the wan day of August IS16, by sed Philip Minor 
and William Kenner, jointly and in equal portions, is by act here- 
unto annexed, marked in Schedule B,to which your orator and ora- 
trix prav leave to refer, will appear; that said William Kenner 
died leaving his children and heirs, the said George Kenner, Dun- 
can EF. Kenner, Minor Kenner, and Mrs. Currie Dunean, lawfully 
possessed thereof in common; that said George Kenner, by publie 
AC. conveyed lis bite rest 11) ana 10) snd property La ssid Dunear I. 
Kenner in) Mareh, IS+44, Dberore Christy, hetary public, iis by cl 
hereto annexed, and marked in Schedule C; that said Mrs. Currie 
Duncan conveyed her interest to said Minor Kenner ov act before 
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Stringer, notary public, in February, 1832, as by a copy of said act, 
marked in Schedule D, filed herewith, will more fully appear ; that 
the said Phillip Minor, deceased, sold one-fourth of lis interest to 
Minor Kenner in January, 1830, by act before Duttel, as by a copy 
of said act filed herewith, marked in Schedule E, will more fully 
appear; and that in Mareh, 1552, said Philip Minor, now deceased, 
purchased of said) Minor Kenner one equal undivided moiety or 
half part of said property so as aforesaid sold by said Relf and 
Chew to said William Kenner and Philip Minor, as by a copy of 
said act filed herewith, and marked in Schedule F, will more fully 
appear, 

And your orator and oratrix further show and charge that by 
means aforesaid the said John S. Minor, Phillip T. Minor, Harry 
Minor, William N. Minor, Francis I. Minor, Julia N. Minor, and 
Laura P. Minor, the instituted heirsof said Philip Minor, deceased, 
became, and they now are, the owners and POSssessors of the equal 
undivided moiety or half part of the said property herein described 
and claimed by your oratrix as aforesaid; and that the said Duncan 
I’. Kenner became as aforesaid, and is now, as your orator and ora- 
trix charge, the owner and possessor of the other equal undivided 
moiety or half part thereof. 

And your orator and oratrix further show unto your honors and 
charge that the said defendants herein named have and do now enjoy 

the rents, Issues, and profits of said property during and from 
$365 the respective dates and times aforesaid of their respective 

Interests and ownership, and of right out to be held account- 
able to your oratrix therefor respectively, 

And vour orator and oratrix further show unto vour honors and 
charge that the said Theophilus P. Minor, the executor of the said 
Philip Minor and the father of the s:tid defendants, John ». Minor, 
J. Kk. Minor, James P. Minor, — herein, or about the 25 day of No- 
vember, 1845, on behalf of himself and his said children, appeared 
In this cause by Isaac ‘T. Preston, luscy., as their solicitor, and filed 
demurrers and answers to said bill, but the same have never been 
brought toa hearing; and that said Preston is an admitted attorney 
and counsellor-at-law in the supreme court of the State of Loutsiana, 
and a solicitor and counsellor in this hon. court, and acted in be- 
half of the aforesaid defendants, with their full knowledge and 
authorization; that the said Theophilus P. Minor, as the natural 
tutor of his said children, in a legal and proper manner caused 
them to appear and be duly represented in the suit as aforesaid. 

And your orator and oratrix further show unto your honors that 
the said Theophilus P. Minor departed this life some time in the vear 
1847, but at what precise time your orator and oratrix are how un- 
Informed, and leaving his children, the said John S. Minor, J. 1. 
Minor, James P. Minor, surviving lim. 

And your orator and oratrix further show unto your honors that 
the rents, issues, and profits of said property herein desertbed do 
now and for many vears past have amounted to the sum of twenty 
thousand to thirty thousand dollars per annum over and above all 
necessary outlays and expenses in the use and cultivation thereof, 
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And your orator and oratrix further show unto your honors 
that the said Jane Green. since the ff 
complaint, has departed this life, and left one or more heirs, whose 
hames are at present unknown to your orator and oratrix, but whose 
residence is in) Liverpool. England: and that the said Eleanor 


() Bearne huis also, since the fi ine Ol] sila original bill, departed this 
life, anil lets lett Hers, Who now r side 1) the CILYV ot St. L ous atore- 


sac: tliat the seid Sarat cannpoly ine les in) the Stat te of Pennsyl- 
Vann, and is a eitizen of said State: anid threat Caroline Barnes, late 
of st. Lous, Mn) thie State of \lissourt, Wwite ot Dr. John Barnes, has, 
since the filing of said original bill, departed this life, and has left 
children and heirs surviving her, who reside at St. Louis aforesaid : 


, ; _ er a 
thacih each OT Salel pPersolis last named Clilhis to be entitled. 
] 
| 


SOOO as the herrand devisee of \I rs. Mary Clark, deceased, LO all 
and singular the estate, right. title, and interest which she, 
the said Mary Clark, at any time had in and to the succession of 
thes ( Ll | | Da ie | Clark, dee cit dL: and that fis LO the one-tilth preun'l ot 
the prop rty herein described as being a part and parcel of the said 
snecession of said Daniel Clark, deceased, your orator and oratrix 
will hereby recognize, for all the purposes of this suit, the claims 
of said heirs and devisees to said one-fifth part of sald property, 
rights, and equities herein set forth, as fur as your orator and. ora- 
trix are concerned or have any interest in) Opposing the claims and 
pretensions of the said heirs and devisees of said Mary Clark. 

And VOUP Oravor and oratrix further show unto vour honors, and 
charge, that the said George Kenner resides without the jurisdiction 
of this court, to wit, in the s ate of Texas, and — ntly cannot 
be made a party to this amended and supplemental bill. 

And your orator and oratrix further show unto your honors, and 
Iv charge, that the defendants herein named, the heirs of 
liam Kenner, deceased, and the heirs of Philip Minor, deceased, 
have r SpPccrulyve l\ ossessed., occupied, and enjoved SOTne portion of 


— 
rv 
~ 


i 
the said Proper herem claimed L\ Vour oratrix, and have received 
some portion of its rents, ISSLICS, and = respectively for many 
Veurs peist, for which use and occupation. rents. 1ssues. anid prok ts 


thes ougtlit Of Viriit to account to vem ratrix to the extent of four- 
fifths part thereot . 

And your orator and oratrix further show unto your honors that 
the said Caroline Barnes, during her lifetime, did sometimes give 
out and pretend, and that her said heirs do now give out and. ypire- 
tend, that she, the said Caroline Barnes, was the illegitimate daugh- 
ter of said Daniel Clark, begotten with the said Zuline, the mother 
of your oratrix, during the coverture of the said Zulime with said 
lerome Deserangwes, and that the said Caroline Barnes was afterwards 

| the marriage of the said Daniel Clark with said 
Aurline , ell Phitad Lolita, cs If) this bili stated, ania threat ly sii Pheit- 
rag “LIe, thi Sid Caroline, bye ime, and threat hh r setcl heirs ure 
how, entitled equ iv W ith vour oratrix to the estate of the said Dan- 
le] Clark, deceased - all which pore tences of the said C; ioline Barn ; 
and of her heirs your orator and oratrix charge to be without foun- 
dation in truth; on the contrary, they expressly charge the fact to 


ineof the said original bill of 


innit: . Siiitnmemiiens 
x 


_ ee 


’ 
’ 


C—O 
. 
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be that the said Caroline Barnes was the daughter of said Jerome 
Desorange, the offspring of lyis law Li cubic vole Pardee with sic 

Auline: threat your orator and oratrix are free to elit thrat 
SoOa the said Daniel Clark, after bis marriage with said Zuline, 

finding the said Caroline Without il paternal Protecvor, did, 
from his ample means, provide, in a generous and noble manner, 
for the respectable support and education of the said Caroline during 
lids life, nid by i legacy to her after his death: and further, that by 


} 
-— 
' 
i 


r she inher- 


4 


reason of thi Infamy whiuich attached to the hame whit 
ited he, the siid Daniel (lark, } rrittea it a the iid Caroline, ae 
bear and be known by his own name, which was a sure guaranty to 
her of access to any society to which she might aspire. 

And vour orator and oratrix furth 
the suid Richard Relf and Beverly Chew sometimes give out and 
pretend threat they are justly f ntitled, ils partners in) trade. I" other- 
wise, With the said Daniel Clark during his lifetime, each of them, 
ice one-third preanl of all and <jneulal thie’ Estate, real cldici personal, 
Which the sald Clark left at hus death, in his own hhetthe, OF other- 
wise (With some small exceptions), and as a proofof such claims and 
pretensions the said Riehard Relf and Beverly Chew and thetr con- 
federates pretend LO have 1) their possession, or the Possession of one 
of them, a certain Instrument in writing purporting to have been 
executed by said Relf, Chew. and Dantel Clark some time in the 
vear 1S15 and within two months of the death of said Daniel Clark ; 
but Your orator and oratrix expressly charge the facet to be that snd 
pretensions of said Relf and Chew are wholly without foundation in 
truth, and your orator ana oratrix lave wood reason to I) Heve, ana 
do believe, that said instrument in writing Is a forgery, got up by 


' ‘ 
' 1} 


some one unknown to your oratrix for thy Purpose of defeating the 


er show unto vour honors that 


just Claims of your oratrix In the premises ; anid your orator und 


oratrix further charge that if said instrument should) be shown. to 
this hon. court to be genuine, and to have been executed mm all re- 


bau leoa| Or © suitable foree or 


spects as it purports, the sume Is wit 
at all 


effect for reasons apparent upon the face thereof. and was 
times. and is. known by said Relf and Chew. and each of them. to 


have been and to be without such effect, as is clearly shown tn all 
thi transactions of siid Lt lf and Chew, nid each ot thi bhi. b\ the 
fact that in no insiance in their whole course of unlawful procced- 
Ines in regard to the succession of said Dantel Clark is the said in- 
strument in writing alluded to, nor has any act of theirs in said re- 
eard indicated in its details or results the honest confidence of said 
Relf and Chew, or either of them, in the legal or equitable effeet of 
suid instrument, for any purpose which it purports to have designed, 

and for vreater certainty as to the statement and ch iryves of 


, 


' 


SOS your orator and oratrix with r Spect to the inherent detects 

anid Vices apparent port sid ¢ mitract, they pray leave to refer 

to the SELENE, should it be produeed 1>\ said defendants and attempted 
to be set up for any purpose In their defence hereto. 

To the end, theretore, that the said defendants may, 

show why your orator and oratrix should not have the r 

In said original bill, and in this amended and supplemental bill, 


f they can, 
lief praved 
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and may, without oath, which is hereby expressly waived, according 
to the best and utmost of their several and respective knowledge, re- 
membrance, information, and. belief, full, true, direct, and perfect 
aubswer make Lo such ot the several interrogatories hereafter huli- 
bered and Sel forth, as by hote hereunder written, they are res pec- 
tively required to answer; that Is to say: 

Interrogatory Ist. What amount perannum hasbeen derived from 
the plantation herein described, by way of revenue, exclusive of the 
cost of working the same, since it came to the possession of the said 
William Kenner, deceased, and Philip Minor, deceased? State, from 
the best means In your power, how much have been the gross pro- 
ducts in each year, and the gross outlays, and whether such’ outlays 


have been by Way of hecessary clearing, ditching, or other Improves 


ments, or to the ordinary cost of working said plantation. 
lnterrogatory 2. What portion of sald plantation Wis inherited 

by each of the defendants, the heirs of William Kenner, deceased, 

res] vectively t 


Interrogatory Od. What portion of the revenues, issues, and pro- 


fits has been received at any and what time by the said heirs of 


‘ilhiam Kenner, deceased, respectively, and what amount * 
Will | | | pectivel | what t? 
Interrogatory 4th. What portion of said plantation has at any 
time, and when been owned, possessed, or enjoyed by the said de- 
fendants, the testamentary and instituted heirs of Philip Minor, de- 
ceased, respectively, and what portion is now possessed or enjoyed 
by them respectively, and what portion of the revenues, issues, and 
profits they have at anv time received, and do now receive ? 
lnterrogatory 5th. What are the names and ages respectively of 
the testamentary heirs o1 said Philip Minor, deceased, who now 


claim any interest in said plantation, and where do they reside ; if 


ve. who Is their tutor or tutors ? 


any are under a 


And your orator and oratrix pray that by the order and decree of 


this hon. court vour oratrix may be adjudged and decreed to be law- 
fully entitled, as fore «| herress of the seid Daniel Clark. deceased, Lo 
four-fifths parts of the said plantation herein described, and four- 

fifth parts of the revenues derived therefrom since the pre- 
S360 tended sale thereof by sald Relf & Chew to said Kenner & 

Minor, deceased, tO the termination of this sult, anil threat the 
several defendants herein named, who have atany time derived such 
revelules, biay respectively account for such portion iLs each hes re- 
ceived, and that the defendants now in possession thereof may be 


compelled Lo pray Vour oratrix the auscertatned value of four-fifths of 


sald plantation, or surrender the said portion to your oratrix, and 
that the sale made. by sald Relf and Chew to said William Kenner, 
deceased, and Philip Minor, deceased, may be decreed and adjudged 
to be wholly void and of no effect as to any rights of your oratrix in 
this bill set forth as the forced heiress of said) Daniel Clark, de- 
ceased. 

And that it may be decreed by this honorable court that your ora- 
trix is entitled to have the same relief against the said Philip 
Minor as was originally prayed against the said Piilip Minor, 
and the same benefit of the original writ, and all proceedings there- 


me 


- —— — 


citar 


en 


- a -_ 


ce * 
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in, as she might have had against the said Philip Minor, if he had 


appeared to vour oratrix’s bill, and were now living. And that the 


sald heirs of Mrs. Mary Clark may be decreed to have no clain to 
said plantation herein deseribed, except to the extent of one-fifth 
pearl thereof. ana of its revelhues, as woninst the rievhts and equities 
of your oratrix, and that your oratrix mav have such further or 
other relief in the premises aus thi circumstances of the case biay re- 
quire and LO your honors bbaV Seer re Cl, 

May if please your honors to grant unto your orator and oratrix the 
writ ofsubpcena issuing out ofand under theseal of this hon. court, di- 
rected to the said Richard Relf, Beverly Chew, Duncan I. Kenner, 
Minor Kenner, Mrs. Currie Duncan and her husband, Jolin S. Minor, 
Myra F. Minor, and Philip T. Minor, Harry Minor, William MM. 
\Mlinor, rane. I. Minor, Julia W. Nlinor, ana Laura - \linor, IN- 


alts, under the age of 21 vears, com handing them, and each of 


_ 
} 


‘ 
them, by a certain day, and under a penalty therein to be inserted, 


o be and appear In this hon. court. thi n and there to answer the 
original, amended, and supplemental bills of complaint of vour ora- 
tor and oratrix, and then and there to stand to and abide by sueh 
order and deeree therein as to Vour honors may seen meet and 
avreeable to equity ana ood conscience. And that if the said George 
Kenner, the heirs of said Jane Green, the heirs of said Eleanor 
()’ Bearne, or either of them, and the heirs of said Caroline Barnes, 
the said Sarah Campbell, or either of them, shall at any time be 

found within the jurisdiction of this hen. court, they, or either 
S370 of them, may be in like manner commanded as as above 
prayed. And your orator and oratrix will ever pray, &e. 
PC. WRIGHT, 
Nol of Counsel for Compl ts. 


Note.—Each of the defendants in the foregoing bill, except Relf 
and Chew, are required to answer the interrogatories 1, 2, 3, 4, and 
» therein contained. 

PC. WRIGHT, 


Nol y for Complainant. 


Lh fits’ Kev.. hy, frie Lushe ve ( One r. Dise Lena vine } of )). F. he ier. biled 
wT) January, IS 1), in ( ase of Cfuaines need Wife Us, he MHer, Minor. el 
als., No. 1729. 


To the honorable fifth cireuit court of the United States in and for 
the district of Louisiana : 

The answer of Dunean IF. Kenner to the bill of complaint and 
supplemental bills filed in this honorable court by Edmund P. 
Gaines and Myra Gaines, his wife, respectfully shows that your re- 
spondent disclaims title to any of the land sued for in complainants’ 
bill. Wherefore he prays to be hence dismissed, with his eosts. 

As in duty bound, Ke. 

(Signed) ISAAC T. PRESTON, 
| Solicitor for Def't. 


ee 
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Lh f'ts’ I . h, fore Lush: ve ( One? Lh erred of Jno. S. Minor. TE d 
yall Janna i. IS io), vi ait (se of (Fines and Mite Us, hi Meer, Minor. 
et als., No. 172%). 


Circuit Court of the United States in and for the oth Circuit. East- 
ern District of Louisiana. Ih Chancery Sitting. 


KEpMunbD P. Gaines and WIFE 
Us, No. - . 
Beverty Cuew, Ricuarp Reve, et als. 5 


The demurrer of John S. Minor, one of the defendants in this suit, 
residing in the parish of Ascension, In the bill and) amended bill 
of complaint of Edmund P. Gaines and Myra, styling herself 
Myra Clark, lis wite. 

This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in said complainants’ bill and 
amended bill contained as true. in such manner and form as the 
Sale ave heremn anil thereby =e forth ana alleged, does demur LO 
sad bill as alli naded, and for cause of demurrer shows that the sata 
complainants have hot by their said bill as how mended made 
such a case as entitles them in a court of equity to any discovery 

from this at fondant Or any Vr lief against him us to the mat- 

S371 ters contained tn their said bill as now amended or any such 

matters, and that uny discovery which this defendant (hot 

admitting that he can make any discovery) could make touching 
the matters complained of 1) the said bill, the whole as now amended 
cannot be of any avall to said complainants lor any of the Purposes 
for which a discovery is sought against this defendant by said bill 
In its present amended form, nor entitle said complainants to any 
relief in this court touching any of the matters therein complained 
of. Wherefore, and for divers other good causes of demurrer ap- 
pearing on the bill as finally amended, this defendant does demur 
and pray the Judgment of this honoreble court whether he shall be 
compelled to make any further answer to said bill as amended, and 
he humbly pravs to be hence dismissed, &e., Ke. 

And this det rdant, by prot station, heal confessing or acknowledg- 
ing all or any of the matters or thinies set forth in the bill of the 
complainants as it stands amended in manner and form as they are 
therein set forth, for further cause of demurrer to said bill as 
amended, docs show that it appears by the same in various parts 
that ay SOl aie is i Various parts thiset the “thie Is exhibited against 
this defendant and many others therein named, for several distinet 
matters and causes, In many whereof, as appears by said bill as 
amended, this defendant is not in any manner interested or con- 
cerned : by reason of which distinet batters sd ‘complainants’ bil] 
as amended is drawn out to a considerable length, and this defend- 
ant COTE py Hed to take a COPY of the whole thereof, and by jolning 
distinet batters tovethy ro which do not depend U por each other In) 
the said bill as now amended, the pleadings, orders, and proceedings 
Will in the progress of the said suit be intricate and prolix and this 
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defendant put Lo Ubnecessary charges In taking coples of the same, 
although several parts in no way relate to or concern him, and in 
which he ought not to be linplicated, 

And for other and further cause of demurrer this defendant, by 
protestation, not confessing or acknowledging any of the matters or 
things therein contained in the said bill as amended, for other and 
further cause of demurrer, does show that the scope and end of the 
Inll of complaint as it stands amended is to recover certain real 
estate, together with rents, Issues, and profits thereof, for which said 
bill seeks to make him hable, and to account to said complainants, 
and which said complainants, by their bill as amended, seck to have 

decreed to them on the ground that the complainant, Myra 
Soi2 Gaines, Is the sole herr-at-law of Daniel Clark, deceus d. 

And this defendant tothe said complainants’ bill as amended 
shows, for cause of demurrer, that the said complainants, lor auhy 
and for all of the matters and things in their bill as amended 
made cause of complaint, have, by the laws of Louisiana, a full, 
complete, adequate, and effectual remedy In the courts of law and 
on the law side of this honorable court, according to the known, 
usual, and acknowledged common law of Louisiana, and under the 
codes and statutes passed and in full foree as laws in said State of 
Louisiana, for which cause this suit in equity cannot be main- 
tained. 

And this defendant, for other and further cause of demurrer, by 
protestation, Ke., hot confessing or acknowledging any of the miat- 
ters and things in said complainants’ bill as amended, and for 
other and further cause of demurrer, — that there is nothing in 
the bill or amended bill by which itis shown that M. Z. Gardette 
was ever marricd to Daniel Clark, neither date or place being men- 
tioned, nor does the complainant show the date or place of ler 
birth; there is no showing that the property attempted to be as- 
signed by said Zalmily Ardetes to the oratrix, Myra, was owned, 
possessed, or acquired by Daniel Clark during any supposed cover- 
ture with Zuline Gardette, nor do said complainants show that the 
sid property Intemaled to be assigned by the ser Auline (iardette 
Was community property, or such as she could assign, or in which she 
had accepted the community alleged (bat not admitted) to have 
existed between her and Daniel Clark within the delays allowed by 
the laws of Loutsiana then in force and order, to give her any as- 
signable or other interest. 

And this defendant, for other and further cause of demurrer, does, 
for other and further cause of demurrer, and for assignment of de- 
Miurrer, by protestation, &Ke., not cont ssihg or acknowledging any 
of the matters ani things 11) sili Dil iis amended, and lor other 
ana further cause of demurrer and “assignment of demurrer, show 
that, according to the showing of said complainants, the great lapse 
of time which hath intervened between the supposed transactions 
complained of by complainants and the institution of the present 
cause of action, that the time allowed by law lor thie Institution of 

suits heal long before ON PI d. and the cause of action of sid 
$379 complainants, if any they ever had, was prescribed by the 
laws of limitation of Louisiana. 
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Wherefore this defendant assigns said laws of limitation and pre- 
scription as cause of demurrer, and prays that said bill and amended 
bill may be dismissed, with costs to this defendant most wrongfully 
sustained, &e 

(Signed) ISAAC T. PRESTON, 
Nolicitor for’ Lh ft. 


[ do hereby certify that, in my opinion, the foregoing demurrers 
are well founded in law. 
(Signed) ISAAC T. PRESTON, 


Nolicitor. 
STATE Co} Lol iISTANA, City of V, i Orleans he 


John S. Minor, one of the defendants in this suit, being duly 
sworn, doth depose and say: That he files the foregoing demurrers 
not tor delay of the trial of this CAUSE, but Upon the advice of coun- 
sel that they are well founded in law. 


(Signed) JOIN S. MINOK. 


Sworn to and subseribed at New Orleans, this Ist day of Janu- 
ary, IS49, before me— 
DUNCAN H. HENNEN, 


/ aS. Commissioner. 


D) f ts’ Ker.. hig fare Lush { Oner. F | Vsives or no. N Minor. hile df » 
January, LS tf), ii (tse of (saines and Wate Us. hy wer. Minor. el als.. 
No. 17:29. 


To the honorable circuit court of the United States for the fifth err- 
cuit and district of Louisiana: 

John S. Minor, a eitizen of the State of Louisiana, appears In 
court In pursuance of the subpoena served upon him — the com- 
plait of Edmund P. Gaines and Myra Gaines, his wife, and adopts 
as his own the demurrers, pleas, and answer heretofore filed in this 
honorable court for him by his late father and tutor, Theophilus 
P. Minor, on the 3d day of November, 1845, and alleges that the 
facts stated and allegations made in said pleadings are true and are 
full ana complet ; defences Lo the original bill of complaint ania SU}>- 
plemental bills filed against him by the complainants. But if the 
demurrers, pleas, and original answer be deemed insufficient, and 
not otherwise, vour respondent answers to the original and supple- 
mental bills of complaints of the complainants, that he owns an 
undivided fifth of the tract of land sued for by virtue of the will 
of his late grand-uncle, Philip Minor, made on the 11th day of July, 
1S36, ana duly probated by the probate court of the parish of As- 
cension on the 17th day of September, 1836, and the undivided 

fortieth perl of said tract of land by inheritance from his 
S374 deceased sister, Hellen I’. Minor, and that his mother, Myra ¥ 
Minor, and brothers, Philip T. Minor, Ilarry Minor, William 
N. Minor, Francis FE. Minor, and his sister-, Julia N. Minor, Laura 
¢ Minor, are owners of the remainder of said tract of lan ! threat they 
all hold under the will of Philip Minor, which charged his succes- 
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sion With heavy encumbrances in favor of other heirs and legatees, 
Which will be set forth, if it should become necessary to take an ac- 
count of the same. For further answer, your respondent alleges 
that William Kenner and Philip Minor purchased the said tract of 
land from Beverly Chew and Richard elf, the executors of Daniel 
Clark, duly qualified and sworn, as stated in the original answer, 
and from them as the duly appointed attorneys-in-fact of Marvy 
Clark, the only legal and instituted heir and legatee of Daniel 
Clark, as stated in the original answer, by a public act of sale, made 
before John Lynd, a notary public of New Orleans, dated the 2d 
day of August, 1516, and paid for the same, then in a wild, uneul- 
tivated state, the sum of eleven thousand five hundred dollars, 
which was the full value of said land; and vour respondent alleges 
that Mary Clark, the mother, and legal and instituted heirof Daniel 
Clark, by giving said power of attorney, by joining in sales of the 
property of the succession, by recelving moneys belonging to the 
Site during her life, and by disposing by will of said) succession at 
her death, fully accepted and took POSSESSION of Daniel Clark’s sue- 
cession, under the laws of Louisiana, unconditionally, and as heir 
and universal legatee gave to William Kenner and Philip Minor a 
perfect and formal title to said tract of land by the act of sale afore- 
said. Your respondent alleges that they purchased said land = in 
good faith, and without any knowledge or notice of any right or 
claim to the same by any other person than the vendors, and 
thereby acquired cui equitable title to said land, which cannot be 
divested In a court of equity. 

Your respondent further alleges that Philip Minor and William 
Kenner, or his heirs, in ood faith, and without notice of any other 
title, increased the plantation, by subsequent purchases, to a front 
of forty-three aurpents by elelity 1) depth, the whole of which, by 
mesne conveyances, finally vested in Philip Minor, Duncan PF. Ken- 
ner, and George R. Kenner; and, before any notice of the claim of 

the complainant, or any knowledge or notice of any out- 
$575 standing claim, they divided the plantation in the year 1854 

or 1835, and the part now sued for was allotted te Phillip 
Minor, in consideration of which he transferred to Dunean Hl. Ken- 
ner and George R. Kenner his interest in the remainder of the plan- 
tation, by means whereof he obtained a legal and equitable title to 
the part now sued for, without any notice of a legal er equitable 
title in the complainant, and which legal and equitable title of 
Philip Minor, having been transmitted to your respondent, cannot 
be divested in a court of equity. 

Your respondent denies that Daniel Clark ever left a will ae- 
knowledging complainant as his legitimate child, or that such 
acknowledgment, if made, could render the complainant legitimate ; 
and he alleges that Daniel Clark left a last will duly proved, indi- 
eating to the world that his mother was his only heir, that he was 
unmerrie|, and had no lawful issue. 

luther, your respondent alleges that Daniel Clark, during his 
Whole manhood, and to the day of his death, held out, in whole life 
and conversation to the world, especially to all truthful, virtuous, and 
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honest people, that he was a bachelor, that he had never been mar- 
ried,and that he had no lawful issue to inherit his estate; and your 
respondent denies that it Was ever known, or beheved, or pretemled, 
in this community, where he lived and died, that the complamant 
or any other person was his lawful issue; and your respondent de- 
nies that ahiy Person, and espechally those under whom he holds lis 
land, had any notice, knowledge, or belief of any such unfounded 
pretence, Which he alleges was got up for the purpose of delusion, 
for the first time, twenty-three years after Daniel Clark’s death, and 
was not brought to the notice of those under whom your respondent 
claims title until they head held and possessed the tract of land for 
which he is sued, in good faith, and by il just title, for upwards of 
thirty years; for which reasons the claim of the complainant against 
your respondent is barred by the prescriptions of ten, twenty, and 
thirty years, which he expressly pleads against her demand as a 
complete bar to the same by the laws of Louisiana, and which pre- 
scriptions vive a wood and perfect title to him to his property, even 
if the complunants head any pretence tO the property, which he de- 
hiecs. 

Your respondent denies that he is bound by the proceedings, LCs- 

timony, or decree, in the case of complainants against Charles 
$576 Patterson, because neither he nor his father and tutor was a 

party to the suit when the testimony was taken, nor when 
the Case Was tried and decree rendered, and Was fore | LO become il 
party while that case was pending In the Supreme Court of the 
United States. 

He further alleges that the decree against Patterson was expressly 
rendered without prejudice to other parties; that it was rendered 
by consent, because all proper parties were hot before the COUTT, nia 
the cause Was not at Issue as to many parties interested, and has, 
therefore, no effect, except upon Patterson himself, and in no man- 
ner affects the rights of your respondent. 

Your respondent further alleges that the case of complainant 
against Patterson was carricd on collusiyely for the Purpose of hay- 
ng it preyudged as to other defendants. He rlleges that the com- 
plainant and Charles Patterson had a perfect understanding: that 
she should hot, in case of success, take lis property, or he lose it. 
but that he was to retain the property, and the complainant pay all 
the COsts Lo which he Wiis condemned : and, 1) fact. (‘harles Patter- 
son, Without any consideration, has retained and possessed the lots 
sued for to this dav, nid the complainant has peutic the Costs de 
creed “woulnst liane. for which 1 asons he Is hot bound by sui decree: 
and, as equity requires parties to come into court with clean hands, 
this cutte hipot LO CAPPYV On collusion by deluding the courts is a bar to 
any relief in equity to the complainants, if she had ever been en- 
titled LO any, which your respondent denies. 

Your respondent further alleges that all suits to annul sales, or 
other acts for error or fraud, were and are prescribed by the laws of 
Louisiana by the lapse of ten Veurs, which prescription of ten Vears 
he expressly pleads ealnst the claim of complainants ibs ai complete 
bar to their suit. 
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Your respondent further alleges that all informalities in publie 
sales are cured by the lapse of five vears, and suits on account of 
them are prescribed by said terms, which prescription of five years 
he expressly pleids agaist the claim of the complainants, 

Your respondent alleges that he, and those under whom he clatmes 

title, possessed the land sued for, mn cood faith and by l just 
So77— title, and are not bound. by the laws of Louisiana, to account 

for the rents and profits of the land, which he pleads against 
the demand of complatnants for an account of the profits of the 
land. 

[le further alleges that the land sued for was purchased in an un- 
Improved state from the representatives of Daniel Clark, and would 
not have produced any profits but for the Improvements and culti- 
vation of those under whom he claims, and would not now produce 
ghnything annually but for the labor of the slaves and of those em- 
ploved by him and lis coproprietors, 

He further tlleges that the only means he has of ascertaining the 
profits of the land, separately from said labor and improvements, 
is by estimating what it could be rented for annually; and he de- 
nies that his undivided interest in said land could be rented for any 
sum. Ife further believes that the whole tract could not be rented 
foran annual rent of more than two thousand dollars, with the im- 
provements, and for not more than five per cent. on the original 
cost of $11,500, without the improvements, to wit, five hundred and 
twenty-five dollars for each year. 

Your respondent prays that an issue of fact may be made up and 
tried at law before a jury duly empanelled on the allegation of com- 
plainants that Daniel Clark was married to Zulime Carriere and the 
demial thereof by your respondent, and on the allegation of com- 
plainant that she is the lawful issue of such marriage and the de- 
nial thereof by vour respondent, and that further proceedings in 
this case may take place according to the verdict that shall be ren- 
dered on those issues, 

And your respondent prays, on the demurrers and pleas hereto- 
fore filed by and for him, which he does not waive, but Insists upon 
the same; and if they should be overruled upon consideration of 
the answers heretofore and now filed for and by him, that the com- 
plainants’ bill of complaint may be dismissed, and that he may 
have a decree in his favor for his costs; and that this honorable 
court would afford him all further and other rehef which justice, 
equity, and the nature of lis case may require. 

As in duty bound. 


8378S STATE OF LOUISIANA, City of New Orleans: 


John S. Minor, one of the defendants in the suit of Edmund P. 
Gaines and Wife against him and others, being duly sworn, doth 
depose and Say: That the statements in the foregoing answer are true 
to the best of his knowledge and belief, and contain also an answer, 
as faras he is able to make answer thereto, to the interrogatories 
propounded to him by complainants in their bill of complaint. 

(Signed) JOHN S. MINOR. 
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Sworn to and subscribed before me, the undersigned, this Ist day 
of January, 1S). 
DUNCAN N. HENNEN, 
(1S. Gom’r. 


Lh f ts’ | LY fori Lusher. ( One?. Amended and Suppl mental Bill. Kiled 
2d January. SAD. an the Case of KE. P. Gaines and Wife rs. Delf. 
Chew. Holliday, Ave weer, and others, No. Wes) 

In Chaneery. 

To the judges of the United States circuit court of the fifth emeuit 
within and for the district of Louisiana: 

Edmund P. Gaines and Myra Clark, his wife, who are citizens of 
the State of Tennessee, by leave ot the court first heacl and obtained, 
bring this their amended and supplemental bill of complaint against 
Richard Relf, Beverly Chew, Daniel C. Holliday, and William R. 
Taylor and Mariah Davis, his wife, and Eliza Davis, wife of Minor 
Kenner, and her husband, Minor Kenner, children and heirs of 
Mariah Holliday, deceased, the sid Minor Kenner in person, anid 
also as administrator of said Maria Holliday, deceased, all of the 
State of Louisiana, and are citizens thereof. 

And thereupon your orator and oratrix complain and say that 
heretofore, to wit, on the twenty-eighth day of July, one thousand 
eight hundred and thirty-six, vour oratrix, then the wife of William 
Wallace Whitney, now deceased, with her said husband, filed her bill 
of complaint in this honorable court, wherein your oratrix with her 
then said husband were complainants, and the above-named Rich- 

arc elf, Beverly Chew, Maria Holliday, since deceased, and 

S379 John Holliday, with others, were defendants. 

That i said bill of complaint it was stated and set forth, 
amongst other matters, that Daniel Clark, late of the City of New 
Orleans, In the State of Lousiana, “and the father of your oratrix, 
the said Myra, was, at the time of making his last will, hereinafter 
mentioned, and at lis death seized in fee simple or otherwise well 
entitled to and lawfully possessed of, 11) the sid Casterh district ot 
Louisiana, divers freehold Miessuages, plantations, lands, tenements, 
hereditaments, premises, and slaves, hereinafter enumerated, and 
situate, bounded, and described as follows, that is to sav : 

ne valuable plantation, parce! or tract of lana, situated in the 
parish of Jefferson, In the Ist district In the State of Lousiana, 
about five Leugues above the City of New Orleans, on the left bank 
of the Mississippi river, and bounded on the upper side by lands 
owned or possessed, in the month of October, 1515, by one William 
Kenner, and Qt) the lower side by lands which Were owned or pOos- 
SCSS( l. 1) =id October. S15, by Jacques Fortier, and extending in) 
fronton the said River Mississippi twenty-four and one-half arpents, 
and extending in depth on both sides to Lake Ponchartrain, with 
all the buildings, tenements, hereditaments, and appurtenances 
thereunto belonging or in any way appertaining, being the same 
plantation, piece or parcel of land which was purchased by the said 
Daniel Clark in his lifetime of one Stephen Henderson for the sum 
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of one hundred and twenty thousand dollars. Also, the following 
slaves, viz: Adam, Ilector, Lubin, William, Quashee, Kitty, Kate, 
Judah, Sylvia, James, Stephen, Doctor Davey, Antoine, Figaro, Stew- 
art, Rosette, Dave, Lem, Eliza, Jack, Maurice, Rose, Lindor, Provi- 
dence, Jean, Julia, Andres, Moses, Hannah, Lem, Kitty, and two 
children, not named; MaeDaniel, Lawrence, Frankey, and her four 
children, viz, Jean, Charles, Mehkensey, and Mary, employed in the 
cultivation of said plantation. 

And that the said Daniel Clark, at the time of making his last will, 
herematter mentioned, anid ‘ul lis death, Was entitled, dMIOnest other 

property, to certain property, debts, and demands, which are 
SosU0- enumerated in a schedule of debts and property made and 

filed by Richard Relf and Beverly Chew, in the probate 
court for the parish and City of New Orleans, on the Sd day of 
March, IS14, the whole amount of the said schedule of debts and 
property being, as nearly as your oratrix had been able to calculate 
the same, three hundred and twenty-three thousand one hundred 
and eighty-eight dollars and four cents, independently and exelu- 
sively of certain real estate belonging to the said Daniel Clark, 
specified and set down in said schedule at the value of three hun- 
dred and forty-four thousand dollars; and it is expressly charged 
that all or nearly all of the said amount of three hundred and 
twenty-three thousand one hundred and twenty-eight dollars and 
four cents was belonging to and the property of the said Daniel 
Clark at the time of his (the said Daniel Clark’s) death. 

And it 1s expressly charged that previous to the death of the said 
Daniel Clark it had long been the intention and earnest desire of 
the said Daniel Clark, the father of your oratrix, to leave at his 
decease all his property and estate, real and personal, to your 
oratrix, the said Myra Clark; that in order more effectually Lo 
secure the fulfilment of said intention and desire, the said Daniel 
Clark did, in or about the month of July, in the vear 1515, duly 
make and execute his last will and testament, according to law, 
having wholly written and signed the same with his own hand, 
and did, in and by the said will, declare your oratrix, the said 
Myra Clark, to be his legitimate child; and the said Daniel Clark 
did also, in and by his said last will, devise and bequeath to vour 
oratrix, the said Myra Clark, all lis, the said Daniel Clark’s, prop- 
erty and estate, real and personal, and did name therein, as execu- 
tors of the said will, Colonel Joseph Deville Degoutin Bellechasse, 
James Pitot, and Chevalier Dusnan de la Croix, appointing the 
said Chevalier de la Croix tutor also of your oratrix, the said Myra 
Clark, vour oratrix being then an infant under the age of twenty- 
one years, to wit, at the age of seven years. And that the said will 
did also contain some bequests to friends, amongst which bequests 

were a legacy or annuity of two thousand dollars per annum 
SOS] to be paid to Mary Clark, the mother of the said Daniel 
Clark, during the lifetime of the said Mary Clark; an annuity 
of five hundred dollars to be paid yearly to one Caroline de Grange 
until the said Caroline should have attained her majority, when 
the annuity should cease, and the sum of five thousand dollars 
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should be paid to her; and also a bequest of five thousand dollars 
tO he paid to the son of the ssid Judee James Pitot. And the ssid 
will further contained specitie detailed instructions respecting the 
education of vour oratrix, and ‘the said Myra, and the manage- 
ment of the estate and Properly of the said Daniel Clark during 
the Mnfaney of your oratrix. 

And it is expressly charged that the said will was wholly written 
and signed with the proper hand of the said Daniel Clark ; that 
the said will was shown bv the said Daniel Clark to, and its contents 
read by, the said Judge James Pitot, the late John Lind, notary 
public in and for the parish and City of New Orleans, Mrs. Harriet 
Smith, and others, and that the said will was also shown and its 
contents communicated by the said Daniel Clark to the said Colonel 
Bellechass , Chevaher de ley (‘roix, Mir. Pierre Baren dolsfontame, 
and others: and that the said Daniel Clark departed this life on or 
about the 16th day of August, in the year of 1815, without altering 
or revoking his said will, and leaving your oratrix, the said Myra 
Clark, his “Only child or descendant, and the forced or instituted 
heiress of all lis property and estates, real and personal. 

And itis expressly charged that the said Daniel Clark left at his 
decease no child or descendant him surviving, except vour oratrix, 
the said Myra Clark, and that your oratrix, the said Mvra Clark, 
was the lawful and legitimate and only child or descendant of the 
said Daniel Clark, and entitled as such, by the law of the land, to 
the POSSESSION and inheritance of all the property and estate of the 
said Daniel Clark, and especially to the property and estate, real 
cid personal, hereinbefore cnumerated and deseribed. 

And it is especially charged that your oratrix, the said Myra 
Clark, soon after her birth, which took place in the month of July, 
IS0G, was placed by her father, the said Daniel Clark, in the family 
of Samuel B. Davis, with whom she continued to live at New 
Orleans until the vear 1812, when the said Samuel Bb. Davis re- 
moved, to live, to the city of Philadelphia, In the State of Pennsvl- 
Vania: that vour oratrix, the said Myra, accompanied the family 
to Philadelphia, and remained in his, the said Samuel B. Davis's, 
family, until the time of the death of the said Daniel Clark, and after- 
wards; and that during the lifetime of the said Daniel Clark he, the 
suid Daniel Clark, continued to exercise the authority, care, and pro- 
tection of a parent in regard to vour oratrix, the said Myra Clark. 

And that in or about the month of May, Mn the yerr IS11, the 
S382. said Daniel Clark was led to believe threat One Daniel \W. Coxe, 

of Philadelphia, with whom he had previously had some con- 
nection In business, had, by imprudence or misconduct, involved 
him, the said Daniel Clark, in serious peeumlary and commercial 
difficulties and embarrassments; that immediately thereupon the 
sald Daniel Clark deemed it advisable to proceed forthwith to Phila- 
delphia in order to attend personally to the settlement of the diffi- 
culties which it was represented to him existed; that preparatory to 
his undertaking the voyage from New Orleans to Philadelphia for 
the purpose aforesaid, and in or about the month of May, 1811, he, 
the said Daniel Clark, conveyed property to Samuel B. Davis and 
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others, to the amount of several hundred thousand dollars, to be held 
in trust by them for vour oratrix, and then at or about the said 
time, there made a will, devising brietly and in general terms his 
property to his mother, Mary Clark, then residing out of the State 
of Louisiana, and also appointing Richard Relf.and Beverly Chew, 
two of the defendants herein, the executors thereof, and that the said 
Daniel Clark, in or about the same month of May, ISI] 1, proceeded 
to Philadelphia and returned again in a few months thereafter and 
in the same year to New Orleans; that the said Daniel Clark had 
ascertained at Philadelphia, upon his having proceeded thither, 
its aforesaid, that his imterests had not WeeLL SO seriously jeop- 
ardized by the said Daniel W. Coxe as he had been led to be- 
lieve, as above stated, previous to his having Lone there; that he 
did, therefore, upon his said return to New Orleans, receive back 
some portions of the property which he had conveved as aforesaid in 
trust for your oratrix, the said Myra, which under the above-men- 
tioned erroneous belief respecting the supposed difficulties in which 
the said Coxe was alleged to have invelyed him; and that upon his 
return to New Orleans, and upon his having ascertained as afore- 
said the groundlessness of the apprehension Which had been excited 
In his mins relative to the consequences which might result to him- 
self from the transactions of the said Daniel W. Coxe, he, the said 
Daniel Clark, did also declare that he no longer intended that the 
said will, made in 1811, should be his last will: that he had made 
it while laboring under false impressions, and only provisionally, 
and that he should revoke the said will of IS11, and make and exe- 
cute another will, devising and bequeathing all his estate, real and 
personal, to your oratrix, the said) Myra Clark ; and it is ex- 
SOS5 pressly charged that the said Daniel (‘lark did revoke the said 
Will, made in ISI1, as aforesaid, and did, after the making 
and execution of the said will of IS1I1, duly make and execute, in 
the year 1815, and but a short time before his death, as vour oratrix 
had thereinbefore set forth, his, the said Daniel Clark's, last will and 
testament, devising and bequeathing thereby to your oratrix, the 
said Myra Clark, all of the real and personal estate of him, the said 
Daniel Clark, and declaring your oratrix, the said Myra, to be the 
legitimate child of him, the said Daniel Clarke, as your oratrix had 
thereinbefore more particularly stated; and that the said Daniel 
Clark did, Upon his death-bed, and unto the very moment of his de- 
cease, continue to declare that the aforesaid will, made by him in 
the year ISLS, devising all his property as aforesaid to VOour oratrix, 
the said Myra. was his last will and = testament, and was then con- 
tained in a black case in his office-room, in the house in which he 
was at the time, and in which he died almost at the moment of 
making the said declarations in favor of your oratrix, the said Myra. 
And that the said Daniel Clark, upon making the said will of 1511, 
delivered it to the said Richard Relf and Beverly Chew, or one of 
them, and allowed it to remain in their keeping from theneeforth ; 
that the said Daniel Clark was very extensively engaged In merean- 
tile and other business and speculations, and possessed a Vastamount 
of property, and that the said Richard Relf aeted as his agent in rela- 
4206 
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tion to bday of the transactions and affairs — which he, the said Dan- 
ToL Leal K. Wills Chea | : threat til and ip dae diately hefore the time of the 
death of the said Daniel Clark, the said Richard Relf assumed to 
direct the domestic arrangements of the said) Daniel Clark and = at- 
tended during the last illness of the said Daniel Clark at his, the 
said Daniel Clark’s, dwelling-house, and took upon himself the sole 
control of the household and the atlairs of the said Daniel Clark, and 


that inst intly Upon the death of thr src Daniel Clark all the books, 


papers, letters. documents. and all deeds and writings of what nature 

. . ' . . 1 “1 . ' ' " 

soever belonging to the said Daniel Clark came into the sole posses- 
} 


sion of him, the — Richard Relf; ana it is eX pr ssly charged thatthe 


said WilloftIS1l3,ma r b\ thesaid Daniel Clark m favorofthesaid Myra, 
came into the possession of the said Richard Relfimmediately upon the 


death ot tha S21 Devnade lClark. and hist the sta Richard Relf 


SSS4 fraudulently concealed, suppressed, or destroyed, and did sub- 

stitute 11) its plac cLbnal stead the sid old revoked will of IS] 1, 
1) Which he, the said Richard it lf, Was named cll) executor, and tireit 
the said last willof 1S15 was never seen by any one after the death 
Ol the sud Daniel Clark f XCepl by the sid Richard Relf and Dev- 
erly Ch \\ and thas 1 confederates : ana it Is expressly charged tliat 
Lhe sald Richard Rell did fraudulently ciuse the sad old revoked 
will, mide i Is] |. to be sdmaitted LO probate 1) the probate court 
for the parish and City of New Orleans, and procured himself, the 
sila Richard it if. LO lye SWortl ana authorised by the sacl probate 
court as the testamn Hntiary exe cutor of the said Daniel Clark, and threat 
the sid Lb verly Chew did ISO, soon alter the death of the said 
Daniel Clark, to wit, in the month of January, 1814, procure him- 
self to be sworn and authorised Dy the said eourt of probates for the 
parish and City of New Orleans to act as testamentary executor of 
the said Daniel Clark under the said revoked will of 1811, and that 
When the said Richard Reif and Beverly Chew took upon them- 
sclyes the office of testamentary executors of the said Daniel Clark, 
as aforesaid, there was no relative, or any diy person claiming to be 
hel of the said Dearie | (Clark In the State of Lousiana : threat your 
oratrix was then an infant under the age of seven years, and resided 
at that time in the ecitv of Philad Lpotadaa, in the State of Pennsyvl- 
valia, With the family of the said Samuel B. Davis, and that Mary 
Clark, the mother of the said Daniel Clark, who was named as afore- 
said deyisce of the said Daniel Clark in the said old revoked will of 
IS11, was also then a resident of the State of Pennsvivania, and COl- 
tinued to reside there until her death, which happened some years 
after the deathoof the said Daniel Clark ; that the said Daniel Clark 
Was a native of Ircland, from which country he emigrated to Lou- 
Islana, as your oratrix has been informed and verily believed, in or 
about the Vear li—., anid that lis Immediate relatives ana family 
resided at the time of lis aT ath either in) Ireland or 11) the State of 
Pennsylvainia, and that none of them ever visited Louisiana until 
mahy Vi ars after lis 7 ath : threat the seid Richard Relf and Beverly 
Chew traudulently possessed themselves immediately after the death 
of the said Daniel Clark of the personal estate, ctfects, anid eredits 
of the said Daniel Clark to a great amount, and also entered into 
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possession of the real estates of the said Daniel Clark, and into the 

receipts of the rents and profits thereof, by falsely and fraudu- 
$385 lently representing the said estate to be imsolvent, and by 

other fraudulent means continued, and were enabled to con- 
tinue, and had ever since continued, and then were In such posses- 
sion, or In possession of a large portion thereof; and further, that 
from and after the time of the death of the said Daniel Clark, and 
until about the year 1852, when your oratrix, the said Myra Clark, 
became the wife of the said William Watlace Witney, vour oratrix, 
the said Myra, continued to reside in the family of the said Samuel 
b. Davis, who lived during all or nearly all that time in the State 
of Pennsylvania. 

And it Is expressly charged that during the lifetime of the said 
Daniel Clark, the father of vour oratrix, the said Myra, your oratrix, 
was always known and called by her true and rightful name, Myra 
Clark, and by no other name. 

And that from and after the death of the said Daniel Clark until 
at or about the time of the marriage of your oratrix, the said Myra, 
with the said William Wallace Whitney, your oratrix, the said Myra, 
Was designated and called in the family of the said Samuel B. Davis 
by the name of Myra Davis, and by no other name, and was kept 
n Ignorance of her real name, parentage, and true history, and of 
her rights and her title tothe Inheritane sudied POSSeSSLON of the estate 
of the said Daniel Clark, and was consequently unable during all 
that time to take the necessary measures for asserting her title to the 
sald inheritance of her father, the said Daniel Clark: that at or 
about the time of the marriage of your oratrix, the said Myra, with 
the said William Wallace Whitney your oratrix was brought by ae- 
cident to the discovery of her true name and parentage, and was 
subsequently nade more frilly acquainted with the circumstances of 
her history anid rights by the siti Samuel L3. Davis ana others, nicl 
that Your orairix had ever since the time of the said Inarriage of 
your oratrix with the said William Wallace Whitney been and was 
then actively enyaged In endeavors to establish the legal rights nd 
claims of your oratrix, the said Myra, to the property and estate, real 
and personal, of the said Daniel Clark. 

And it is expressly charged that your oratrix, the said Myra Clark, 
was the only surviving child or descendant of the said Daniel Clark 
at the time of his death, and that your oratrix, the said Myra Clark, 
Was, upon the death of the said Daniel Clark, entitled, as his forced 

heiress-at-law, to four-fifths prirts thereof, and as his universal 
8586 heiress by him instituted and appointed in his said last will 

made by him in 1815 to all and singular the estate, real and 
personal, of the said Daniel Clark. And that the said Mary Clark, 
the mother of the sud) Daniel Clark, and the sole devisee In the 
said will of 1S11, departed this life at Germantown aforesaid, on or 
about the ninth day of June, 1825, leaving a last will and testament, 
in Which her two daughters, Eleanor O’Bearne, of Sligo, Lreland, 
and Jane Green, wife of George Green, of Liverpool, England, her 
granddaughter; Sarah J. Campbell, of Germantown aforesaid, and 
Caroline, borne Deserange, wife of Dr. John Barnes, were named 

— 
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as her devisees. each one-fourth of all and singular her estate, real 
and personal, and that each and every of said persons reside without 
the jurisdiction of this honorable court, and cannot be made parties 
to this suit. 

And it is further expressly charged that the said Relf and 
Chew, having as aforesaid unlawfully taken possession of, and = dis- 
posed of in the manner herein set forth, all and singular the real 
estate and slaves of the sald Daniel Clark in this bill sel forth, they, 
the seuld Rell nic Chir W, and each of them, became liable LO VOUuP 
oratrix as trustees, forced or implica, of all and singular the said 
real estate and slaves for the sole use, benefit, and behoof of your 
oratrix, either for the wholeamount thereof, as devisee of said Dan- 
i¢] Clark in lis said last will of IS15, or for the four-fitths thereof, ius 
his forced heir-at-law, as this honorable court Phhet\ adjudge and de- 


eree her right and equilics to be. And that the satd defendants, 


who have claimed or who now elaim to be the owner or owners of 


. ! ‘ } _— pa as aces la, 
sic Property, Whose rights ils pretended Were derived originally 


throueh said Relf and Chew. or either of them. are. and each of 


them is, trustees or trustee as aforesaid of said property, and all and 
singular the revenues, issues, and profits thereof, to the sole use and 
benefit of your oratrix as aforesaid. 

And it is expressly charged that said) property herein described 
at the time of the death of the said Daniel Clark was producing 
large annual revenues and profits, and that since that time said 
property has continued to produce, and does now produce, a large 
annual revenue, all of which has been and still is received by the 
said defendants, or some or one of them, and that they, the said 
eleanor () Bearne, Jane Crreen, ana hy I’ lusheel, Crcorge Green: 
Sarah J. Campbell, and Caroline, born Desgrange, wile of Dr. John 
DBarhne : Richara Relf, L3 verly ( hew, Maria Holliday, 
S587) and Jolin Holliday had been required respectively to sur- 

It nal rand ar liver Up) LO your OValrix, the said Myra Clark, 
the possession of such portion of the real estate and slaves owned 
hy the said Daiyiel Clark at the time of his decease as was by them 
or each of them respectively held, ocetpied, possessed, or claimed, 
as owner or otherwise, together with all the tithe deeds, vouchers, & 
documents relating to the same or any part thereof, and severally to 
come to a justand truce account with your oratrix for the rents, profits, 
[SSM ~> “nad services thereot respectively, Which liad] hen I recelrved or 
enjoy I by them, or either of them, at any time since the death of 
the sed Dank (lark, with which just ana reasonable requests Your 
oratrix had well hoped the said defendants would respectively have 
complied, as 1 yu tice and equity thi V ought to have done. 

And tlrat the Sid Mleanor O’ Bearne, George (;reen, and Jane 
Green, lis Wile: Sarah J Campbell, (Caroline. wife of Dr. John 
Barnes: Richard elf, 1} verly Chew, Maria Llolliday, nid John 
Holiday, nid their COD IdeTATCS, SOM thine svave oul anid pretended 
that the said Daniel Clark never did makeand execute the said will 
of 1S13 in favor ofl your oratrix, as has been above stated: and that 
the suid old will of ISI1L was duly made and executed by the sid 


Daniel ( lark. ana Was lett Ly ha il the time of his decease ulire- 
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voked, and as his true and only last will and testament. Whereas 
it is expressly charged the contrary of such pretence was true, 
and that the said Daniel Clark did make and execute the said 
will made by him as herembefore stated in the vear S15, in favor 
of your oratrix, and did therein devise and bequeat 1] 
real and personal, to your oratrix, the said Myra Clark, and lic also 
therein and thereby declare vwour oratrix, the said Myra Clark, to be 


the legitimate daughter of the said Daniel Clark, and did make an 

by your oratrix LO have been mide ana ore red by hin 1) the smi 

will made and executed as aforesaid in 1815 by tim, the said Dan- 

1e| Clark - ana that the said will of [S15 operated as a full aid per- 

fect reyvoeation of the former Will allewed Lo have been made by 

him, the said Daniel Clark, in ISI1, and of every other part and 
: 


that the said will of ISI] ought tO 


order therein the other dispositions and bequests hereinbefore stated 


provision thereor; and 

S388 be set aside, and the said will of 

firmed, and the real and ‘a rsonal estate of the said Daniel 

Clark declared to be descended to your oratrix, the said Myra Clark, 
| 


7 +> ee -2- ; 


} 
IS]S established and con- 


as the heir-at-law and devisee of the said Dank 
And at other times the said ‘confederates woul 
doubts had arisen concerning the legitimacy of your oratrix, the — 
Myra Clark, anid pretended threat the said Daniel Clark Wits lever 
married to Zuleme, nee Carriere, by wliom he had oratrix, the said 
Mvra Clark, and that the said Zuleme, nee Carriere, was the lawful 
wile of one Jerome De Crranee, who Wils =till living Wis I} she be- 


culls Ly that “OTC 


— 


came the mother of vour oratrix by the said Daniel Clark, and that 
therefore, upon the death of the said Daniel Clark, the equitable 
and legal interest in all the satd real and personal estate and slaves 


heir-at-law. 

Whereas it is expressl\ charged the contrary of all such pretences 
and allegations was true, and that vour oratrix, the said Myra Clark, 
was thr legitimate child of the said Daniel Clark ‘ and that the said 
Daniel Clark was married to and was the lawful husband of the said 
Zuleme, nee Carriere, at and before the time when she became the 
mother of your oratrix, the said Myra, by the said Daniel Clark ; 
and thosat the sad Auleme, yee Carriere, Was not and never had been 
at anv time the lawful wife of said Jerome De Grange, or of any 
other man than the said Daniel Clark, when she became the mother 
of your oratrix, the sid Myra is aforesaid: and that if any mar- 
riage ever did take place between the sald Zuleme and the said De 
Grange, the same was utterly null and void from the beginning, on 
the ground that the said Jerome De Grange, at the time of his con- 
tracting such marriage (if he did contract the same) with the said 
Zuleme, was the lawful wedded husband of another woman to whom 
he hac been previously married, and who was stil] livine—all of 
which the said conferlerates would at other times admit; but when 
they pretended that the snd Richard elf and Beverly Chew made 
sales of the said real anal personal estate and the sata slaves of the 
sald Daniel Clark. as testamentary executors of a will of the said 
Daniel Clark which had been admitted to probate in the probate 
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court for the parish ana City ot New Orleans, ana iis the autlorneys- 


ini-tact of the snd of the said Mary Clark, the it VISE in) sitid will of 


Isl] named, “anid threat the purchasers of the sd real and 
SOs personal Cstute ot the sic Daniel Clark iil the suid eales 
thereot did become such purchasers for full ana Valuable con- 


siderations, and without notice of any revocation and invalidity of 
the said probated will alleged to have been made by the said Daniel 


Clark in ISl1l,and in which the said Richard Relf and Beverly 
Chew were named executors, and without notice of the right or 
claims of any other Person than the sald Mary Clark LO the seid 
estate of the said Daniel Clark, or any pra thereof: and therefore 
they insisted that although the said will of 1811 might not have 
heen the last will ot the seid Leanne | Clark, and although Your ora 


trix, the said Myra, might have been the true and lawful heiress of 


the said Daniel Clark, vel they should hol De etlected thereby : and 
that the titles acquired by the said purchasers under the said sales 
made of the said real and personal eStiale and slaves of the said 
Daniel Clark by the said Richard Relfiand Beverly Chew were good 
and perfect titles, and could not be invalidated or disturbed in any 
manner by the revocation of or Invalidity of of the said will of 1811, 
or of any claim or claims or tithe which your oratrix, the said Myra, 
might have head or then heal Lo the sald Catale and slaves, or any 
portion thereof; whereas it is expressly charged the contrary of such 
pretensions Was true, anid threat the sid Richard Relf and Beverly 
Chew did not, nor did either of them, act 11) their said assumed 
capacities of pretended executors of a will of the said Daniel Clark 
and attorneys of the said Mary Clark legally, nor did they, or either 
of them, when acting in both or either of such assumed capacities, 
observe or comply with the formalities Or adopt the measures pre- 
scribed by law as requisite to give any validity or authority to any 
act or acts done or assumed to be done by them in) such assumed 
capacities of executors or attorneys In relation to the said real and 
personal estate and slaves of the said Daniel Clark ; that a true and 
faithful inventory and just appraisement by two duly appointed 
nicl SWorn appraisers of the said real ania personal estate of the said 
Daniel Clark lieved hat been made or cau ec to be made according to 
law by the — Richard Relf and Beverly Chew, or either of them, 
before the said sales Were made: that proper ana legal orders Lo sel] 
were not obtained by the said Richard Relf and Beverly Chew, or 
either of them, from the judge authorized to grant or make such 
orders before the said sales were made; thatall or nearly all the said 
sales were made by private contract and hot at publie auction, 
Sul cis they should according Lo law have been made, anal that 
the moneys severally paid by the said purchasers for the por- 

tions sold to them respectively of the seid real wid personal estate 


and slaves by the said Richard Relf and Beverly Chew, or cither of 


them, were not respectively full and valuable considerations for said 


poruions of said real anid personal estate and slaves: that mahy of 


snd sales Were rmosde by the sid Richard Relf and Beverly Chew ils 
pore tended testamentary executors alter the year of LOSt2inentaryv eCKx- 
ecution had expired, and when they had not,nor had cither of them, 
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been continued by the order of any judge or court of competent 
authority in their said functions of executors; that the said Richard 
Relf and Beverly Chew had not, age had either of them, caused 
themselves, or either of them, to be duly recognized by a court of 
compete hit authority as the attorney or utlornevs of the said Mary 
Clark, and that all acts of the said Richard Relf and Beverly Chew in 
relation to the estate of the said Daniel Clark were. pon the face of 
the proceedings in the foregoing, and im ef other r Spects, illegal 
and informal, and fraudulent, and = yeid by the laws of the land, 
and so they were necessarily known to be by the said purchasers at 
the said sales: and that the making execution and existence of the said 
last will of the said Daniel Clark made in 1813, and its fraudulent 
concealment, suppression, and le struetion tut his at ath. by the ssid 
Richard Relf were notoriously known and reported at the time in 
Louisiana, and that the said purchasers on the occasion of the 
making of the sales aforesaid, and afterwards, and thet heirs and 
assigns, had some knowledge, notice, information, belief, or suspicion, 
or reason for belief or suspicion, and did in their consciences behef 
or Suspect threat the said Richard Lyi lf and De Ve rly (‘he W lh; id acted 
Prete lulently, inproperly Vv. and avast equity and rood conscience 
1) ipa to be admitted to probate the said will alleged to have 
been made by the said Daniel Clark in 1811; and in having pro- 
cured the appointment of themselves, the said Riehard Relf and 
Beverly Chew, by the probate court, as executors of the said will of 
S11, and ‘epresenting the said real and personal estate of the said 
Daniel Clark to have been devised to and inherited by the said Mary 
Clark: all which the said conf derates would at other times admit, 
and then they would pretend that they had de live! red or sent to vour 
oratrix full, true, and just accounts of ‘the said real and personal es- 

tate and slaves of the said Daniel Clark, and all of the rents, 
Sol profits, Issues, and services thereof, and of all t he business or 

concerns appertaining or relating thereto; whereas it Is ex- 
pressly charged the contrary of such pre tence was true, ana the said 
contederates had hot, nor had either of thre iP delivered or sent to 
Vour oratrix any account Wwhatev I" all of which actings anc doings 
nid pretences tended to the manifest v roy and mnyury of VOUP OFa- 
trix, and were contrary to equity and good conscience. 

\nd that the said Eleanor O’Bearne, George Green, and Jane 
Cireen, his wife. Sarah J. ¢ amp bell, Caroline, wife of Dr. John Barnes, 
Richard Relf, Beverly Chew, Maria Holliday, and John Holliday, 
and the rest of the confederates, might without oath full, true, direct, 
and perfect answer make, your oratrix the reby CNP ressly Wi UVIng 
the hecessity of of making such answer u pon the oath of sald con- 
federates, or either of them. to all and sineular the matters and 
things therein before stated and charged, as fully and particularly 
as if the same were-theremnafter repeated, and they and each of them 
bhereunto distinetly and Spy cifically inte rrogated: and that not only 
as to the best of therr. and each of thi ir’. respective knowledge anil 
remembrance, but also as to the best of their respective mforma- 
tion, hearsay, nel belief: and th il the seid confederate = might also 
severally set forth what right, title, or interest they respectively had 
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or claimed in or to the real estate and slaves of the said Daniel 
Clark, or any, or what part thereof, and how and in what manner 
they derived and made out the same, and by and under what deed 
or deeds, wriling or writings, and might set forth the date and con- 
tents of all such deeds and writings; and that the said Eleanor 
O’Bearne, Creorge Gireen, and Jane Green, lis wife, Sarah J. Camp- 
bell, Caroline, wife of Dr. John Barnes, Richard Relf, Beverly Chew, 
Maria Holliday, and John Holliday, and the rest of the confeder- 
ates, might answer — the premises; and that the said will made by the 
suid Daniel Clark in 1S15,in which he devised all lis estate as afore- 
said to vour oratrix, the said Myra, and the provisions and disposi- 
tions thereof, be carried into execution by and under the decree of this 
honorable court, or full force and effect given to the same as far as 

It was comnperent for this honorable court so to do, and the 
Sou rights and interests of Your oratrix under the same to be de- 

clared and secured; and that it might. be declared that the 
sald wall alleged to have been made by the said Daniel Clark in 
IS11 had been utterly revoked and declared to be good for naught 
by him, the said Daniel Clark, in lis lifetime; and the said will so 
alleged to have been made by the said Daniel Clark in 1511 was, 
In fact and in truth, utterly void and of no effect, and that the said 
will made as aforesaid by the said Daniel Clark mn IS15 was duly 
made and executed by him, the said Daniel Clark, with all the 
formalities and other requisites necessary for passing real estate and 
personal estate by devise, and that it was the only true and valid 
will of the said Daniel Clark, and contained a good and valid devise 
anid bequest of all the real and personal estate and slaves of the siti 
Daniel Clark to your oratrix, the said Myra Clark: and that in and 
by the same he, the said Dantel Clark, did acknowledge and declare 
your oratrix, the said Myra Clark, to be the legitimate daughter of 
him, the said Daniel Clark; and that the said Dairiel Clark departed 
this life on or about the 16th day of August, IS13, without altering 
or revoking his said will so made by him as aforesaid in the year 
IS13, and containing the said devise to and the said declaration of 
acknowledement of the leOHtacy of your oratrix, the said Myra 
Clark: “anal threat the Sid declaration aol acknowledgment of the 
legiuimacy of your oratrix, the said Myra, made as aforesaid by the 
sald) Daniel Clark, in his said) last will made by him in the year 
1815, was a full and perfeet and effectual act of legitimation of your 
oratrix, the said Myra Clark, if any such act would have been neces- 
sary to establish the legitimacy of Vour oratrix, the said Myra, 
and that it vested in your oratrix all the rights, capacities, and 
privileges of a legitimate child; and also that it might be declared 
that vour oratrix, the said Myra, was the legitimate child of the said 
Daniel Clark, and that the said Daniel Clarke was the lawful lus- 
band of the said Zuleme, née Carriere, the mother of your oratrix, 
the said Myra, at and before the time when she, the said Zulime, 
became the mother of your oratrix, the said Myra, by the said 
Daniel Clark, and that it might be declared that all and every of 

the sald sales of the said real and personal esiate and the 
SoS sald slaves of the said Daniel Clark, made by the said Richard 

Relf and Beverly Chew, or either of them, as the executor or 
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executors of the said revoked will of 1811, or as the attorney or at- 
torneys of the said Mary Clark or in any other capacity, were null 
and void and of no effect; and that the said real and personal estate 
“and slaves of the said Daniel Clark descended to your oratrix, the 
sald Myra, upon the death of the said Daniel as his, the said Daniel 
Clark’s, devisee and heir-at-law : and that the said Eleanor O’ Bearne, 
George Green and Jane Green his wife, Sarah J. Campbell, Caroline, 
wife of Dr. John Barnes, Richard Relf, Beverly Chew, Maria Holli- 
day and John Holliday, and the other defendants might be decreed 
to deliver to your oratrix the POssesslon of all the sid real estate 
and slaves thercinbefore enumerated and described, and then held 
and POsse sssed., or claime d to be he I Land POSSeSSe “l, by the ‘hn, ore ither 
of them, jointly or severally, or in any other manner as owners or 


otherwise, and to come severally to an account with your oratrix 
for the rents, profits, issues, and services of the said real estate and 
slaves of thesaid Daniel Clark which had been possessed or received 


by the said defendant, or any of them, or by any other person or 
persons, by their or either of their orders, or for their or either of 
their use since the death of the — Daniel Clark, and respectively to 
pay over to your oratrix whatever should be found due from them, 
or any of them, upon the taking of such account, and that in the 
taking of such account the said defendants might respectively be 
charged with interest for such balances as should appear to have 
been in their hands from time to time, and that the said defendants 
might be respectively decreed to deliver up to your oratrix all deeds 
and other writings in their hands relating to the said real estate and 
slaves of the said Daniel Clark. 

And that your oratrix might have such further or other relief in 
the premises as the nature of the case might require and as might 
scem meet to this honorable court and agreeably to equity and good 
conscience. 

And your orator and oratrix further show unto your honors that 
on the twelfth day of December, 1837, in this honorable court the 
death of the said William Wailace Whitney, the said former hus- 
band of your oratrix, having been suggested to the court, it was 
ordered that this suit be continued in the name of your oratrix. 

And on the twenty-fourth day of May, 1859, 1t was shown 

8594 to this honorable court, by way of supplement to said bill, that 

your orator and oratrix had become united by the bonds of 

matrimony, it was ordered that this suit stand and be proceeded in 
the names of your orator and oratrix. 

And your orator and oratrix further show that the said defend- 
ants, Richard Relf and Beverly Chew, and several other defendants 
In said original bill — been duly served with process, appeared to the 
said bill of your orator and oratrix and filed demurrers thereto, 
which said demurrers were argued on ap peal in the Supreme Court 
of the United States, and were overruled in said Court, and defend- 
alts were required to answer to said bill of complaint, and that said 
Court directed the said bill of complaint to be amended in two 
points which were made by said demurrers ; that is to say, that the 
said Relf and Chew should not be called Upon to account In and by 
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said bill, and that in the aspect in which your oratrix was presented 
to said Court in said bill as the universal instituted heir of said 
Daniel Clark under the will of 1813 as aforesaid, she could not make 
the said Caroline Barnes and her husband parties to said bill as de- 
fendants, she, the said Caroline, being a legatee in said will of 1S13: 
that afterwards the said Richard Relf, Beverly Chew, Caroline 
Barnes, and others filed answers to said bill. 

And your orator and oratrix further show unto your honors that 
to the answers of the said Relf and Chew, and the others of the de- 
fendants who have answered, repHeations have been filed, and that 
said bill Wiis taken iis confessed against the suid defendants, Maria 
Holliday and John PHolliday. 

And your orator and oratrix further show unto your honors, by 
way of amendment to said bill, that — will renounce for all the pur- 
poses of this suit against the defendants herein named, all claim 
which Vour oratrix heretofore made lO the estute of said Daniel 
Clark as his instituted and universal heir and devisee by the said 
will of 1815: and that the- will, as agaist the defendants herein 
named, and forthe purposes of this suit as to the relief herein sought, 
assert and maintain her right, title, and equity to the four-fifth parts 
of the property and rights embraced in this amended bill and sup- 
plement, as the forced herr of seid Daniel Clark, deceased, within 
and according to the tenor and effect, meaning amd intent of the 
law of the State of Louisiana n such CUuse made anid provided, 1) 
force at the time of the death of the seid Daniel (‘lark, but Your 

orator anid oratrix especially charge threat they shall ‘ul all 
S595 times Insist pon the fuet that said will of IS15. as stated in 

sald original bill, was made hy said Daniel Clark and was 
suppressed Or destroyed as also therein stated, so far as anything Wiis 
In said will contained declaring the legitimacy of your oratrix, as 
the only child of the said Daniel Clark, born in lawful wedlock with 
sud Zulime, ufe Carriere, and no further or otherwise, saving, how- 
ever, that if, from the case made by your orator and oratrix in the 
progr ~s of this sult, your honors shall be of opinion that it Is COtTli- 
petenl hor this honorable eourt to vlVe le sii will of Isis full fore 
and effect, notwithstanding the suppression thereof, as charged 
herein (and as if the same had been probated according to law), and 
to place your oratrix in the full and complete possession of her rights 
as devisee in the said will, in which event your orator and oratrix 
will INS] { Upon the full extent of the relief Which it nlay be deemed 
competent for this honorable COUTL to afford to your oratrix, iis prayed 
1) sd original bill, 

And your orator and oratrix further show and charge that all the 
matters herem stated to hye contammed in) the seid original bill of 
complaint, is the sume 1s herem and hereby amended, are true, ania 
will be herein and hereby maintained. 

And your orator and oratrix further show unto your honors, by 
way of supplement, that the said original bill of complaint was 
brought to a hearing upon the matters therein contaimed, and which 
matters are substantially herein recited and insisted upon, and upon 
the answer of Charles Patterson, one of the defendants there in), in 
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this honorable court, and decree therein rendered on the twenty-fifth 
day of April, one thousand eight hundred and forty, in favor of the 
claims and pretensions of your oratrix, in the words following, to 
wit: 

This cause having come for final hearing by consent of the com- 
plainants and the defendant, Patterson, upon the bill, answer, 
replication, exhibits, depositions, and documents on file herein, and 
on the admission of the parties that the estate in controversy in 
this case exceeds in value the sum of two thousand dollars, and 
the said complainants avd the defendant, Patterson, expressly 
waiving and dispensing with the necessity of any other parties to 
the hearing or decision of this cause than themselves, and agree- 

ing that the cause shall be determined upon its merits 
S596 and the court being now sufficiently advised of and concern- 

Ing the premises, does finally deeree and order that the de- 
fendant, Patterson, do, on or before the first day of the next term of 
this court, convey and surrender possession to the complainant, 
Myra Clark Gaines, all those lots or parcels of land lying and being 
in the City of New Orleans, and particularly deseribed in’ this an- 
swer and exhibits, and to which he claims title under the said will 
of (1811) elehteen hundred ane! eleven, sic CONVEVahce shall COll- 
tain stipulations of warranty against himself only and those claim- 
Ing under him. It is further deereed and ordered that the defend- 
unt pay the complainants so much of their costs expended herein as 
has been incurred by reason of his being made a defendant in this 
cause, from which decree the defendant prayed cul) appeal to the 
Supreme Court of the United States, which is granted. 

And your orator and oratrix further show unto your honors that 
the said order and decree of this court was appealed from by the 
said Patterson to the Supreme Court of the United States ; thereupon, 
after hearing upon said appeal, the said Court, at the January 
term thereof, in the year one thousand eight hundred and lorty- 
elelit, made the following decree, to wit: “We shall direct the decree 
of the court below to be reversed, and adjudge that a decree shall be 
made in the said court in this suit declaring that a lawful marriage 
was contracted in Philadelphia, Pennsylvania, between Daniel Clark 
and Zuleme Carriere, and that Myra Clark, now Myra Gaines, is the 
lawful and only child of that marriage; that the said Myra is the 
forced heir of her father, and is entitled to four-fifths of lis estate, 
after the CXCOSSIVE donation in the will of IS1] Is reduced Lo the cdis- 
posable quantum which the father could legally give to others;” that 
the Property described in the answer of the defendant, Mr. Patterson, 
Is at part of the estate of Daniel Clark at the time of his death; that 
it was illegally sold by those who had no right or authority to make 
a sale of it; that the titles given by them to the purchaser, and by 
the purchaser to the defendant, Mr. Patterson, including those given 
by the buyer from the first purchaser to Mr. Patterson, are null and 
void, and that the same is liable as a part of the estate of Daniel 
Clark to the legitime of the forced heir, and that defendant, Charles 

Patterson, shall surrender the same, as shall be directed 
S397 among other things to be done in the premises, as will appear 
in the decree and mandate of this court to the circuit court of 
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Louisiana.” To which said deeree your orator and oratrix pray 
leave to refer, and that the same may be a part of this bill. 

And your orator and oratrix further show unto your honors and 
charge that by said order and decree your oratrix is declared and 
decreed to be the legitimate child ania foreed heir of the seid Daniel 
Clark, and as such is entitled to receive, legally and equitably as to 
Relf and Chew and all persons holding under them, all and singu- 
lar the estate or property and rights claimed herein and hereby ; 
threat although the satd Relf and Chew were neither of them nominal 
parties to suid deeree, Vel they and each of them, as well as the suid 
defendant, Maria [lolliday, were, and each of them are, bound and 
coneluded by sald decree, so far as the same has adjudicated and es- 
tablished the legitimacy of your oratrix, they and each of them hold- 
Ing the same relation to your oratrix as the said Charles Patterson, 
ana thev ancl each of them having yore ci 1h the nite rrogwatori S pro- 
pounded to the witnesses Upoll Whose testimony suid decree was 
rendered, and propounded cross-interrogatories to said witnesses, 
and each of-théem, as your orator and oratrix expressly charge. 

And your orator and oratrix, for ore uber certainty respecting the 
matters herein last above stated, pret leave to refer to the reeord and 
decree inthis honorable court in the casc of your orator and oratrix 
aealnst Charles Patterson. and entitled * An appeal in) the Supreme 
Court aforesaid; Patterson against Gaines and Wifé,” your orator 
and oratrix, and the deerce of said court therein, and that said de- 
cree and records be made a praur of this amended bill and supple- 
ment. 

And your orator and oratrix farther show unto your honors that 
the said Caroline Barnes during her lifetime did sometimes give out 
and pretend, and that her said heirs do now give out and pretend, 
that she, the said Caroline Barnes, was the legitimate daughter of 
said Daniel Clark, begotten with the said Zuleme, the mother of 
vour oratrix, during the couverture of the said Zuleme with said 
Jerome De Grange, and that tie said Caroline Barnes was afterwards 
made legitimate by the marriage of the said Daniel Clark with said 
Z7uleme at Philadelphia, as in this bill stated, and that by sald mar- 

riage the seta Caroline became, nicl that her said heirs ure 
S598 now, entitled equally with your oratrix tothe estate of the 

sald Daniel Clark, deceased, all which pretences of the said 
Caroline Barnes and of her heirs your orator and oratrix charge LO 
be without foundation in truth; on the contrary, they expressly 
charge the fact to be that the sald Caroline Barnes Wiis the daugh- 
ter of sacl Jerome De Grange : tliat yvour orator nel oratrix ure free 
to admit that the said Daniel Clark, after his marriage with said 
Zuleime, finding the said Caroline without a paternal protector, did 
from his ample means provide in a generous and noble manner for 
the respectable SUpPport and education of the said Caroline during 
his life, and by legacy to her after lis death. 

And your orator and oratrix further show unto vour honors that 
the said Richard Relf and Beverly Chew sometimes give out and 
pretend threat they are justly entitled, as parcbner In trade or other- 
wise with the said Daniel Clark during his lifetime, each of them 
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to one equal one-third part of all and singular the estate, real and 
personal, which the said) Daniel Clark left at his death in his own 
name or otherwise (with some small exceptions), rund as prool of 
such claims and pretensions the said Richard Relf and Beverly 
Chew and thei confederates preten Ll to have mm their POSSESSION, or 
In the possession of one of them, a certain Instrument of writing, 
purporting to have been executed by said Relf, Chew, and Daniel 
Clark some time in the year IS15, and within two months of the 
death of the said Daniel Clark ; but your orator and oratrix ex- 
pressly charge to be that said pretensions of said Relf and Chew are 
wholly without foundation in truth, and your orator and oratrix 
have good reason to believe that said) instrument in writing ts fie- 
titious, got up by some one unknown to your orator and oratrix for 
the Purpose of defeating the just claims of your oratrix tn the 
premises ; and your orator and oratrix further charge that if said 
Instrument should be shown to this honorable court to be genuine, 
and to have been executed in all respects as it purports, the same is 
without legal Or equitable force or effect, for reasons apparent Upon 
the face thereof, and was at all times and is known by said Relf and 
Chew, and each of them, to have been, and to be, without such 
effect, as is clearly shown in all the transactions of said Relf and 

Chew, and each of them, by the fact that In no instance in 
8399 their course of unlawful proceedings in regard to the succes- 

sion of said Daniel Clark ts the said instrument in writing 
alluded to, nor has any act of theirs in said regard indicated in its 
details or results the honest confidence of satd Relf and Chew, or 
either of them, in the legal or equitable effect of said instrument 
forany purpose for which its purports to have been designed ; and for 
greater certariy us to the statements and charges of your orater 
and oratrix with respect to the Inherent defects and vices apparent 
Upotl seid contract, they pray leave to refer to the same should it 
be produced by said defendants and attempted to be set up for any 
purpose In their defence hereto. 

And your orator and oratrix further show unto your honors that 
before any further proceedings were had in said cause than them 
as hereinbefore stated, the said Maria Holliday and the said John 
Holliday departed this life. The sila Maria, whoclaimed to be the 
owner of said property herein described in her own rights, departed 
this life on or about the twenty-first day of July, one thousand eight 
hundred and forty-two, leaving as her lawful heirs her son, Daniel 
C. Holliday, and her two daughters, Maria Davis, wife of Dr. Will- 
lam R. Tavlor, and Eliza Davis, wife of Minor Kenner, defendants 
herein named; and the said suitand the proceedings therein having 
become abated by the death of the said Maria Holliday and the said 
John R, Holliday, yvour orator and oratrix, as they are advised, are 
entitled to have the Silhiie revived oralnst the seid Daniel C. Llolli- 
day, Maria Davis, wife of Dr. William R. Taylor, and Eliza Davis, 
wite of Minor Nenner, as the heirs of said Maria Holliday and John 
Holliday, and be restored to the same condition in which they were 
at the time of their death as aforesaid. 

And your orator and oratrix further show unto your honors that 
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they are informed and believe that the said Maria Holliday, de- 
ceased, wife of John Holliday, also deceased, during her lifetime 
claimed to be the owner in her own right, and seperate and apart 
from any interest or claim of her said husband, of all and singular 
the property herein mentioned, and that at her death as aforesaid 
the said property descended to and vested in the above-named 
Daniel C. Holliday, Maria, wife of said William KR. Taylor, and 
liza, wife of said Minor Kenner. That said Maria Holliday, 

or John Holliday, or one of them, for several years fre- 
8400 ceived and enjoyed the revenues, issues, and profits of said 

property herein described ; which revenues, issues, and profits 
amounted annually to a large sum of money, but the precise amount 


your orator and oratrix do not know, and are not informed. That 


your orator and oratrix are not informed whether the said the said 
Maria Holliday or John Holliday left a will and testament. That 
they are informed that the said Minor Kenner administered said 
succession of Maria Holliday, but whether as executor named and 
appointed in a last will and testament or as administrator of said 
succession intestate. That the said heirs of Mrs. Maria Holliday for 
some length of time received and enjoyed the revenues, issues, and 
profits of said property hereinbefore described, but for how long tb 
time or to What amount your orator and oratrix are at present uli- 
informed. That the said Minor Kenner now claims to —the owner, 
and is in possession of the lands herein deseribed and such of said 
slaves as are now living, and the increase of the original stock; but 
In What particular manner the said Minor Kenner become possessed 
of the right and interest he now claims in and to said property, or 
how lone since such interest has been acquired by him, your orator 
and oratrix are uninformed. That the said Minor Kenner for sev- 
eral years past has been and now is in the receipt of all and singular 
the the revenues, issues, and profits of the said property, which 
amount annually toa very large sum of money. Therefore your 
orator and oratrix are, as they are advised, entitled to the benefit of 
the said suit against the said heirs of Maria Holliday and John Iol- 
liday, or either of them, and the said Minor Kenner, as having been, 
being, or claiming to be so interested as aforesaid, and to the like 
relief as they would have been entitled to against the said Maria 
Holliday and John Holliday, or either of them, if they were still 
living. ‘To the end, therefore, that the said suit and proceedings so 
abated as aforesaid may stand revived against the said Daniel C. 
Holliday, Maria, wife of William R. Taylor, Eliza, wife of Minor 

Kenner, as the said heirs-at-law as aforesaid, and the said 
S401 Minor Kenner, as now claiming to be the owner of said prep- 

erty, and be in the same condition in which they were at the 
death of the said Maria Holliday or of the said ‘John Holliday, or 
that the said heirs and the said Minor Kenner, may show good cause 
to the contrary. And that the said defendants, Daniel C. Holliday, 
William R. Taylor and Maria his wife, Minor Kenner and Eliza his 
wife, may, if they can, show why your orator and oratrix should not 
have the relief in their original and amended and supplemental bill 
prayed, and may without oath, which is hereby expressly waived, 


—" 


—— 
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according to the best and utmost of their several and respective 
knowledge, information, and belief, full, true, direct, and perfect 
answer make to such of the several interrogatories hereinafter num- 
bered and set forth as by the note hereunder written they are re- 
spectively required to answer, that Is to say: 

lnterrogatory l. Whether the said Daniel C. Holliday, Maria, wife 
of William KR. Taylor, and Eliza, wife of Minor Kenner, are heirs-at- 
law of Maria Holliday, deceased ? If yea, did they, or either of 
them, become invested with the right, title, and interest which the 
sald Maria Holliday at the time of her death pretended to have iad 
in and to the property described in. the original amended bill of 
complaint in dm this suit, or any, and what part thereof?) And 
whether the said Maria Holliday at the time of her death claimed 
to be possessed of the entire estate In as owner of the property aufore- 
said, or any, and what part thereof’ And whether the said Maria 
Hlolliday left her last will and testament? If yea, who were the 
heirs, devisees, or legatees named in said will, and whether the same 
was probated? If yea, when and where? Set forth said will and 
the proceedings, if any, had under the same. 

Interrogatory 2. Whether the said Daniel C. Holliday, Maria, wife 
of William R. Taylor, and Eliza, wife of Minor Kenner, or either 
and which of them, have received the revenues, Issues, and profits 

of the said property? If yea, from what year and to what 
S402 vear, inclusive, or how long and to what amount annually 
respectively?) And whether either, and if so, which of them, 
now receives or claims to receive any portion? And if so, which 
portion of the revenues, issues, & profits derived from said property ? 

Interrogatory 5. Whether the said Minor Kenner now claims the 
entire estate in said property, or in any, and what part thereof, 
either the land or the slave Ss, as owner or otherwise, and how does 
he claim: to be interested in said estate, 1f otherwise; and whether 
he now receives the revenues, issues, and profits of said property as 
owner; or, If otherwise, how, or in what capacity or relation, and 
how long has he continued to receive the same in any aud capacity 
or relation; and what have said revenues, Issues, and profits 
amounted to annually since he so received them? 

And that said Minor Kenner may set forth his title at length to said 
property in his answer hereto. And that your orator and oratrix 
may have the benefit of the said suit and proceedings therein against 
the said Daniel C. Holliday, William KR. ‘Paylor and Maria, his wife, 
and ‘Minor Kenner and Eliza, his wife, who claim to be respectively 
Interested as aforesaid; and such relief as, if the said John Holliday 
and Maria Ilolliday were still living, they would be entitled to 
against them or either of them, and for such further or such other 
relief in the premises as shall be agreeable to equity and good con- 
sclence, may it please vour honors to grant unto your orator and 
oratrix the people’s writ of subpcena to revive and answer, issuing 
out of and under the seal of this honorable court, to be directed to 
the said Daniel C. Holliday, William R. Taylor and Maria, his wife, 
Minor Kenner and Eliza, his wife, thereby commanding them ata 
certain day, and under a certain penalty therein to be inserted, per- 
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sonally to be and appear in this honorable court, and then and 
there to answer the premises, and to show cause, if they can, why 
the said suit and the proceedings therein had should not stand and 
be revived against them, and be in the same plight and condition 

as the same were at the time of the abatement thereof: and 
8403 further to stand to and abide such order and deeree in the 

premises as to your honors shall seem meet; and your orator 
and oratrix will ever pray, Ke. 

PC. WRIGHT, 


Solicitor for Counsel. 


Note. —The defendants, Holliday, Taylor and wife, Kenner and 
wife, are required to answer the interrogatories numbered 1, 2, and 
the said Minor Kener is required alone to answer interrogatory 
numbered 3. 

PC. WRIGHT, Solieitor. 


Tk f’ts’ Kv., by fore Lusher. Com’r. Replication lo Answe I of Jno. NS. 
Minor. hiled ) January. 1S4o). MT ( Vise of (saines and Wife Us, Ken- 
ner, Minor, el als., No. 1729. 


U.S. Cireuit Court, 5 C’re’t Dist’t of Louisiana. In Chancery. 


EpMonp P. Gatnes and Wife 
is 


RicHard Reir, Beverty Cuew, Joun S. Minor, and others. 


The replication of Edmond P. Gaines and My ra Clark, his wife, 
complainants, to the answer of John 5S. Minor, defendant. 


These replicants, saving and reserving to themselves now and at 
all times hereafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficiencies 
in the answer of the said John S. Minor, for repheation thereunto 
say that they will aver, maintain, and prove their bill of complaint 
to be true, certain, and sufficient in the law to be answered unto, 
and that the said answer of the said defendant is uncertain, untrue, 
and insufficient to be replied unto by these repliants, without this, 
that any other matter or thing whatsoever in the said answer con- 
tained, material or effectual in the law Lo be replied unto, and not 
herein and hereby well and sufficiently replied unto, confessed, and 
avoided, traversed or denied, is true, all which Hatters and things 
these repliants are and will be ready to aver, maintain, and prove, 
as this honorable court shall direct, and humbly pray as in and by 
their said bill they have already prayed. 

(Signed) P. C. WRIGHT, 
Solicitor for Compl t. 
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S404 De f'ts’ kv., hy fore Lusher, Com’r. Answer of Myra he Minor. 

tutrix, &e. Filed on the Sth Mareh, 1SA9, in the case of Gaines 

and Wife vs. Aenner, Minor, et als... No. 172) of the Docket U. S. 
Cirenil Court. Louisiana. 


To the hon. circuit court of the United States for the fifth circuit 
and district of Louisiana: 

Myra F. Minor, a citizen of the State of Louisiana, appears in 
court in pursuance of the subpoena served upon her upon the com- 
plaint of Edmond P. Gaines and Myra Gaines, his wife, on behalf 
of herself, and as mother and tutrix by nature of her minor chil- 
dren, Philip T. Minor, Harry Minor, William N. Minor, Francis EF. 
Minor, Julia N. Minor, and Laura P. Minor, and adopts as their 
own the demurrers, pleas, and answer here-fore filed in this hon. 
court for them by their late father and tutor & her husband, The- 
ophilus P, Minor, Ol the » day of November, LS, ana alleges that 
the facts stated and allegations made in said pleadings are true, and 
are full and complete defenses to the original bill of complaint and 
supplemental bills filed against them by the complainants. 

But if the demurrers, pleas, and original answer be deemed 
insufficient, and not otherwise, your respondent answers to the orig- 
Inal and supplemental bills of complaint of the complainants, that 
they, with John S. Minor, own the whole of the tract of land sued 
for, by virtue of the will of the late Philip Minor, made en the 
llth day of July, 1856, and duly probated by the probate court of 
the parish of Ascension on the 17th day of September, 1556; that 
they all hold under the will of Philip Minor, whieh charged his 
succession with heavy incumbrances in favor of other heirs’ and 
legatees, which will be set forth, if it should become necessary to 
take an account of the same. 

For further answer your respondent alleges that William Kenner 
and Philip Minor purchased the said -tract of land from Beverly 

Chew and Richard Relf, the executors of Daniel Clark, duly 
$405 qualified and sworn, as stated in the original answer, and 

from them asthe duly appointed attorneys-in-fact of Mary 
Clark, as stated in the original answer, by a publie act of sale made 
before John Lynd, a notary public of New Orleans, dated the 2d 
day of August, 1516, and paid for the same, then in a wild, uncul- 
tivated state, the sum of eleven thousand five hundred dollars, 
which was the full value of said land. 

Your respondent alleges that they purchased sald land in eood 
faith and without any knowledge or notice of any night or claim to 
the same by any other person then the vendors, and thereby ac- 
quired and equitable title to said land, which cannot be divested 
In a court of equity. 

Your respondent further alleges that Philip Minor and William 
Kenner, or his heirs, in ood faith and without notice of any other 
title, increased the plantation by subsequent purchases toa front of 
forty-three arpents, by cighty in depth, the whole of which mesne 
COnVeVvances finally vested in Philip Minor and G. R. and D. F. 
Kenner, and before any notice of the claim of the complainant, or 
430G 
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any knowledge or notice of any outstanding claim, they divided 
the plantation in the summer of 1856, and the part now sued for was 
allotted to Philip Minor, in consideration of which he transferred 
to G. Ro and Duncan IF. Kenner his interest in the remainder of the 


plantation, by bcalys whereof he obtained and equitable title to the 


part how sued for, without any notice ot il legal title nD the COll- 
plainant, and which equitable tithe of Philip Minor, having been 


transmitted to your respondent, cannot be divested ina court of 


equity. 

Your respondent denies that Daniel Clark ever left a will ae- 
knowledging complainant as his legitimate child, or that such ac- 
knowledgment, if made, could render the complainant legitimate. 
And she alleges that Daniel Clark left a last will, duly proved, in- 
dicating to the world that his mother was his only heir, that he was 

unmarried and had no lawful issue. 
S406 further, your respondent alleges that Damel Clark during 

his whole manhood and to the day of his death held out in 
his whole life and conversation to the world. and especially to all 
truthful, virtuous, and honest people, that he was a bachelor, that 
he had never been married, and that he bad no lawful issue to in- 
herit his estate; and your respondent denies that 1t was ever known 
or believed or pretended in this community, where he lived and 
died, that the complainant or any other person was lis lawful issue; 
and your respondent denies that any person, nid especially those 
under whom she holds her lands, had any notice, knowledge, or be- 
lief of any such unfounded pretence, which she alleges was got for 
the purpose of delusion for the first time twenty-three years after 
Danicl Clark's death, and Was hot brought LO the notice of those 
under whom your respondent claims title until they had held and 
possessed the tract of land for which they are sued, in good faith 
and by a just title, for upwards of 50 vears, for which reason the 
claim of thi claimant against VOUr respondent Is barred by the pre- 
scription of ten, twenty, and thirty vears, which your respondent 
x pressly pleads against complainant's demand as a complet bar to 
the same by the laws of Lousiana, and which prescriptions give a 


good and perfect title to him to the property in controversy, even if 


the complainant — any pretence to the property, which, however, 
she denies. 

Your respondent denies that she is bound by the proceedings, tes- 
timony, or decree 1n case of complainant against Charles Patterson, 
because neither she nor the father and tutor of the minor children 
were parties to the suit when the testimony was taken, nor when the 
case was tried and decree rendered, and was illegally forced to be- 


COC aU party while that Cause Was pending in the Supreme (‘ourt of 


the United States. . 

She further alleges that the deeree against Patterson was expressly 
rendered without prejudice to other parties; that it was rendered by 
conselt, because all proper parties were hol before the court, and the 

cause Was not at issue as to ahi parties Interested, and has, 
S407 therefore, no cttect except Upon Patterson himself, anid In no 
manner affects the rights of your respondent or her children, 


| 
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Your respondent further alleges that the case of complainant 
against Patterson was carried on collusively for the purpose of hav- 
ing it prejudged as to other defendants. She alleges that the com- 
plainant and Charles Patterson bad a perfect understanding that 
she should not, in case of success, take his property or he lose it, but 
that he was to retain the property and the complainant pay all costs 
to which he was condemned, and, in fact, Charles Patterson, without 
any consideration, has retained and possessed the lots sued for to 
this day, and the complainant has paid the costs decreed against 
him, for which reasons this respondent is not bound by said decree, 
and equity requires parties to _— Into court with clean hands. 
This attempt to carry on collusion by deluding the courts is a bar 
to any relief in equity to the complainant, if she had e ver been en- 
titled to any, which vour respondent denies. 

Your respondent further alleges that all suits to annul sales or 
other acts for error or fraud were and are prescribed by the laws of 
Louisiana by the lapse of ten years, which prescription of ten years 
she expressly pleads against the claim of complainants as a com- 
plete bar to this suit. 

Your respondent further alleges that all informalities in publie 
sales are cured by the lapse of five vears, and suits on account of 
them are prescribed by said term, which prescription of five years 
she expressly pleads against the claim of complaimants. Your re- 
spondent alleges that she and those under whom she claims title 
possessed the lands in good faith and by a just title, and are not 
bound by the laws of Louisiana to accounts for the rents and profits 
of the land, which she pleads against the demand of complainants 
for an account of the profits of the land. She further alleges that the 

land was purchased + an unimproved state from the repre- 
S408 sentatives of Daniel Clark,and would not have produced any 

profits but for the Improvement and cultivation of those un- 
der whom she claims, and not now produce anything annually but 
for the labor of the slaves and of those employed by her and her co- 
proprietors. 

She further alieges that the only means she had of ascertaining 
the profit of the lands seperately from said labor and improvements 
is by estimating what it could be rented for annually, and she be- 
heves that the whole tract could not be rented for an annual rent of 
more than a thousand dollars with the improvements, and for not 
more than five per cent. on the original cost of eleven thousand five 
hundred dollars without the Improvements. 

Your respondent prays that an issue of faet may be made up and 
tried at law, before a jury duly empanelled, on the allegation of com- 
plainant that Daniel Clark was married to Zulime Carriere, and the 
denial thereof by your respondent. 

And on the allegations of complainant that she is the lawful issue 
of such marriage and the denial thereof by your respondent, and 
that further proceedings in this case may take place, according to 
the verdict that shall be rendered on those issues; and your respond- 
ent prays, on the demurrers and pleas heretofore filed by her minor 
children, which she does not waive, but insists upon the same, and 
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if they should be overruled, upon consideration of the answers here- 
tofore, and now filed for and by her children, that the complainant's 
bill of complaint may he dismissed, and that she may have a deeree 
in her favor for costs: and that this hon. court would afford her all 
further and other relief which justice, equity, and the nature of her 
case May require, as in duty bound, Ke. 
ISAAC T. PRESTON, 

Solicitor of iM spond ni. 
STATE OF LOUISIANA, Parish of Asce nsion: 


Myra IF. Minor, one of the defendants in the suit of Edmund P. 
Gaines and wife against her and others, being duly sworn, doth de- 


pose and say: That the statements in the foregoing answer are. 


S409) trve to the best of her knowledge ana belie NC, and contain 
also ahh answer, as fer iis she Is ab le to mi: ake ihilswer thereto, 
to the interrogatories propounded to her by complainants in their 


bill of complaint. 
: MYRA F. MINOR. 


Sworn to and subscribed before the undersigned this 28 day of 


February, 1540. 
R. W. MICHALLS. 
Juda ih District. 


LD f ts’ ker.. heloy Lusher. Com. Replication ln Anse ;" of Myra ie 
Minor. hiled lh Moreh. IS i{). aT ( ise ot (faines mind Wofe is, 
Kenner, Minor, et als., No. 172%. 


U.S. Cireuit Court, 5th Cir't, District of Louisiana. In Chancery. 


KpMoN P. Gaines and Myra Crark,. his Wife. 
LS. 


Rronarp Rete. Bevercy Curew,. Myra FEF. Minor, and others. 


The replication of Edmund P. Gaines and Myra Clark, his wife, com- 
lainants, to the answers of Myra F. Minor and of her minor 
plalhant , tO the answel Ol MVPa » SINNOTT ANd O kCOr NINO) 
children, Philip T. Minor, Harry Minor, William N. Minor, Fran- 
cis kk. Minor, and Julia N. Minor, nic Laura r. Minor, by the 
sald Myra I. Minor, their tutor by nature and guardian ad litem 
in this suit. 


These repliants, saving and reserving to themselves, now and — 


all times hereafter, all and all manner of benefit 2nd advantage of 


exception which may be had or taken to the manefold insufliciencies 
in the answers of the said defendants, Myra F. Minor and the above- 
named infants, by the said Myra I Minor, their tutor by nature 
and euardian ad litem inthis suit, for replication thereunto. Say that 
they will aver, maintain, and prove their bill of complaint to be true, 
Ci rtain, ana sufthcient 1) the law to be answered ulito, and that the 
suld answers of the said defendants are uncertain and untrue and 
Insufficient to be replied unto by these rephiants, without this, that 
any other matter or thing whatsoever in the said answer contained 
mutéerial or effectual in the law to be replied unto, and not herein and 


«> 
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hereby well well and sufficiently replied unto, confessed and 
8410 avoided, traversed or denied, is trae; all of which matters 
und things these repliants are and will be ever ready to aver, 
maintain, and prove, as this honorable court shall direct, and humbly 
pray as in their said bill they have already prayed. 
POC. WRIGITE, 
Solicitor for Complainant. 
Li f ts kv. hy fore Lusher. Com’. Decree of thie Circuit (ourt aT ( VWse of 
Gaines vs. Jno. S. Minor et al., No. 172%. 
Circuit Court of the United States, Fifth Cireuit and Eastern District 
of Louisiana. 
New Orveans, Trurspay, 21st February, 1890. 

Court met pursuant LO adjournment. 

Present: Ilon. Theo. H. MeCaleb, district judge. Absent: Ion. J. 
Mckinley, presiding judge. 

Myra CLARK GAINES ) 
vs. 1620. 
Joux S. Mrxor et als. J 

This cause having been argued and submitted at a former day of 
this term, and the court having maturely considered the same, this 
day delivered its opinion; and, in conformity thereto, ordered, ad- 


Judged, and decreed that complainant’s bill be dismissed, with costs. 


Judement rendered 21 February, L590. 
Judgment signed 4 March, 1550. 
PSEAL. | THEO. Hh. McCALEB, 
U. 8. Judge i 
Dy f ts’ kv., ly fore Lusher. (omr. Mandat of thie Supre me Court of the 
tj. \ Deer mrbe r Term. ISO]. aT (te of (saines is, Kenner el al. No. 
1729. Filed 3 Jan., 1855. 

UNirep STATES OF AMERICA, 88: 

The President of the United States to the honorable the judges of 
the elreult court of the United States for the eastern district ot 
Louisiana, Greeting: 

Whereas lately in the circuit court of the United States for the 
eastern district of Louisiana, before you, or some of you, In a cause 
between Myra Clark Gaines, complainant, and Dunean I. Kenner, 
John S. Minor, Richard Relf, Beverly Chew, and others, defendants, 
in chancery, the decree of the said circuit court was in the following 
words, viz: 

The court “ ordered, adjudged, and deereed that complain- 

S411 ant’s bill be dismissed, with costs,” as by the inspection of the 

transcript of the record of the of the said cireuit court, which 
was brought into the Supreme Court of the United States by v rtue 
of an appeal, agreeably to the act of ¢ ongress in such case made and 
provided, fully and at large appears; and whereas in the present 
term of December, in the year of our Lord one thousand eight hun- 
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dred and hifty-one, the said cause Calne On to be heard before the 
said Supreme Court on the said transcript of the record, and was ar- 
gued by counsel ; on consideration whereof it is now here ordered, ad- 
judged, ana decreed by thiis eourt that the decree of the sata circuit 
court in this cause be, and the-same is hereby, aflirmed, with costs, 
and that the said defendants recover against the said complainant 
eighty-three dollars and eighty-three cents for their costs herein ex- 
pended, and have execution therefor, Mar. Ist: 

You, therefore, aire hereby commanded threat sid execution and 
proceedings be had in said cause as, according to right and justice 
and the laws of the United States, ought to be had, the said appeal 
notwithstanding. 

Witness the Hon. Roger B. Taney, Chief Justice of said Supreme 
Court, the first Monday of December, in the vear of our Lord one 
thousand eight hundred and fifty-one. 

[| SEAL. | WM. THOS. CARROLL, 


j 
(Vert: ot thie Su pre diie (Court Ol thi, lnited Slates. 


Def'ts’ Ev., before Lusher, Con’r. Stipulation. Filed 24 May, 1849, in the 
( Wts¢ of Gaines and Wate Us, Lr lu Croie, No. liael. 


It is hereby stipulated on the part of the parties to the above suit, 
by their respective solicitors, that all the testimony, exhibits, and 
other documentary evidence taken and to be taken by Wm. HL. Hunt, 
Esq., commissioner of this court, or by any other person duly author- 
ized in the suit of Gaines and Wife vs. Relf, Chew, and others, No. 
122 on the docket of this court, taken or filed since issue joined in 
this suit, may be read on the hearing on the hearing of this cause, 
with the same effect and subject to the same objections and excep- 

tions as if taken regularly in this cause. 
S412 It is further stipulated that the testimony taken de bene esse 
In said cause No. 112 may be read on the hearing of this 

cause as against any party against whom it may be decided that it 
is admissible, in case he or they were a party or parties in the 
suit No. 122.) [tas the intent and purpose of this stipulation to 
cave the trouble and CX pelse of examining Witnesses more than 
Once to the Sale points relating LO the status and pretensions ot the 
complainant, Mrs. Gaines, in all suits pending between the above 
partiesor Which may hereafter be brought by Mrs. Grant against either 
of the above parties defendants; also in any suit now pending or 
hereafter to be brought by said complainants in which the said 
Richard Relf and Beverly Chew may be mede defendants. 

Pr. C. WRIGHT, 

Solr for Compl w'-. 
G. B. DUNCAN, 
hor Cheu A Pelt. De la C'rowr. and for 
i Roselius. Solicitor for Th reread, 
Dated New Orleans, May 22d, 1S49. 
a J A N | N. Nolicitor. 


~~ 
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De tts’ kv.. Ly faye Lush -s Com. Stipulation, bili rT > 4 May, 1S i), 
MT thie (ase of (saines A Wt US. Dy ley Cro. No. ljol ob thee Docket. 


lt is hereby stipulated on the part of the parties to the above suit, 
by their respective solicitors, that all thy testimony, exhibits, and 
other documentary evidence taken and to be taken yy William H. 
Hlunt, Esq., commissioner of this court, or by any other person duly 
authorized, in the suit of Gaines and Wife vs. Relf, Chew, and others, 
No. 122 on the docket of this court, taken or filed since the Issue 
jotned In this suit, ay be read on the hearing of this cause with 
the same force and effect and subject to the same objections and ex- 
ceptions as if taken regularly in this cause. 

It is further stipulated that the testimony taken de bene esse In 
said cause No. 122 may be read on the hearing of this cause as 
against any party against whom it may be decided that it is admis- 
sible, in case he or they were a party or parties In the suit No. 122. It 
is the intent and purpose of this stipulation to save the trouble and 

expense of examining witnesses more than once to the same 
S415 points relating to the status and pretensions of the complain- 
ant, Mrs. Gaines, against either of the abov parties defend- 
wuts; also in any suit now pending or hereafter to be brought by 
said complainants in which the said Richard Relf and Beverly 
Chew may be made defendants. 
Dated New Orleans, May 22d, 1549. 
P. C. WRIGHT, 
Sol’r for Compl ts. 
G. B. DUNCAN, 
bor Chew & Relf, De la Croix. and for 
ie Roselius, Nolicitor for Deve reanws. 


Def ts’ kv., before Lusher. Com’. Deere of thre Circuit Court ri thre 
(ase af Myra f. (faimes rs, ie }). Dd la Cro. No. l7jol. 


(Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 
New Orveans, Tourspay, 21 February, 185%. 
Court met pursuant to adjournment. 
Present: Ilon. Theo. H. MeCaleb, district judge. Absent: Hon. 
J. McKinley, presiding judge. 


Myra CLARK GAINES ) 
i. 
is, > ial. 


F. Dusxan De La Crorx et als. J 


This cause having been argued and submitted at a former day, 
and the court having maturely considered the same, this day deliv- 
ered its opinion ; and, in conformity thereto, ordered, adjudged, and 
decreed that complainant's bill be dismissed, with costs. 

Judgment rendered 21 February, 1590. 

Judgement signed {th Mareh, 1S50. 

| SEAL. | } THEO. TH. MeCALED, 
U.S. Judge. 
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ay ffs’ ky. ay lw Lusi, gt f One?. Mandate ot thi ; Supre dif (Court of the 
U] Niat ~. Ll v 1: Pitt, ISol., f (Ie ot (FINES is, L La ( VOL, No. lj 
hiled So J Me U. 1S.>}. 


UNITED STATES OF AMERICA, 88: 


Line Pr sident of the United States of Ameriea to the honorable the 
judge of the cireuit court of the United States for the eastern dis- 


trict of Louisiana, Greeting: 
Whereas lately na ) iit United States for the eastern 
district of Louisiana, betore Vou OP sone ot Vou, Ina cause between 
Myra Clark Gaines, complainant, and) Francois Dusnan de 

Stl4 oda Croix, Richard Relf, and Beverly Chew, defendants in 
chancery, the decree of the said circuit court was In the fol- 
lowing words, viz., the court “ordered, adjudged, and decreed that 
: 7 


? 


, - a) , ie “hel . are . 
COMM NAAN s bill be dismissed, with costs, as by the Llispection ol 


i record of the said elreuit court. which was 
eme Court of thre | nited States DV virtue of an 


the trans rip oft t 


brought into the Sup 


é 

appeal agreeably to the act of Congress in such case made and pro- 
vided, fully and at laren appears, and whereas, In the present term 
of December, in the year of our Lord one thousand eight hundred 
and fiftv-one, the said cause came on for hearing before the the said 
Supreme Court on the said transcript of the record, and was argued 
by counsel; in consideration whereof it is now ordered, adjudged, 


) e- ‘ ‘ | Qe 6] ] , An oi Fi cai i ' 
and decreed by this Court that the decree of the said crreuit court in 


-. 4 oo 34] 
this cause be, and the same is hereby. athrmed, with costs, and that 
» . ] at ; , — ‘ . or ° ° 
the said defendants recove! agallst the sald coniplalhants SIXtv-seven 


, , Pr ‘ 

dollars ana SIXTV-Thre Cehlts Tor tliell amis X pen me rahnad have exe- 

eution theretor, Mar. 1st 
} 


, ] > ] . } ] 41 > , } + ~ 
You. therefore. are hereby comin led t] <uch execution and 
proceedings hie lisael i) - ; 4 =! - ralng to richit ana justice 
} } ° , : . 
and the laws of the United State- clit 1 becacd, tha sald appeal 


notwithstanding 
Witness the Hon. Roger B. Ten f Justi f said Supreme 
Court, the first Mond f Deces : of our Lord one 
thousand elglt lundr 
I SEAL. | WM. THOS. CARROLL, 
: Clerk of the S (Court of the United States. 


Petts’ he a hy, fepi'e Lush ; (av : [3 t¢tg ij 1} if ‘ji (vw ‘ at (saines 
and Wife vs. Relf and. Chew, No. 1765. Filed 16th Deer, 1848 
page }. 


lo the judges of the United States cireu court of the fitth cCircult, 
within and for the district of Louisiana. in chaneerv 


Kdmune = (reali = and \I\ ra 4 lark. lis \\ te. who are cCitize lis of 


the State of Tennessee, bring this their bill of complaint against 

S415 Richard hi If anid Beverly (hy w, Who reside in the City of New 
Orleans, and who — beth citizens of the State of Louisiana. 

And therefore your orator and oratrix complain and say that vour 
oratrix is the legitimate and only child and heir-at-law of Daniel 
Clark, late of the City of New Orleans and State of Louisiana, and 


_ 


- 
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a citizen of said State, who departed this life in said City of New 
Orleans on or about the thirteenth day of August, in the year of our 
Lord one thousand eight hundred and thirteen; that your oratrix 
was born in lawful wedlock of the said Daniel Clark with one 
Zuleme, nee Carriere, who, at the time of said marriage, Was and is 
now a resident of the said City of New Orleans; that the said mar- 
riage of said Daniel Clark with said Zuleme, nee Carriere, was solem- 
nized and celebrated at the city of Philadelphia, in the State of 
Pennsylvania, by a priest of the Roman Catholic Church, in pres- 
ence of a witness or witnesses, with the strict observance of all the 
necessary forms and ceremonies prescribed by the laws of the said 
State of Pennsylvania for the solemnization of marriage, in or about 
the year of our Lord one thousand eight hundred and three; that 
your oratrix is the only issue of said marriage, and that she was 
born on or about the — dav of July, in the vear of our Lord one 
thousand eight hundred and six, and was, at all times, recognized 
and treated by, the said Daniel Clark, until his death, as his only 
child and lawful heir to his estate; that the said Daniel Clark, at 
his death, was possessed of a large and valuable estate, worth, at that 
time, as your orator and oratrix are informed and ver-v believe, 
nearly, if not more than, the sum of one million of dollars, law- 
ful money of the United States, over and above his just debts of 
whatsoever nature or description, which said estate consisted of 
lands, tenements, messuages, and chattels, real property, immov- 

ableand movable, slaves, bonds, mortgages, notes, book ac- 
S416 counts, stocks, securities of various dcseriptions, contracts, 

and other choses in action and money; that said lands to 
which he had claims, either as owner or otherwise, are located in 
the now States of Louisiana, Mississippi, Alabama, Mis-ouri, I1]i- 
nois, Kentucky. and Ohio; that a schedule of said estate left 
by said Daniel Clark, real and personal, and slaves, as far as your 
orator and oratrix have hitherto been able to discover, is here- 
unto annexed, marked A, which your orator and oratrix pray 
may be made a part of this their bill of complaint, though your 
orator and oratrix are informed and have good reason to believe, 
and do believe, that the said schedule does not embrace the whole 
of the estate, as would appear if the said Richard Reif and Beverly 
Chew would make a fair and honest disclosure of the facts which 
have come to their knowledge respecting said estate, or would ex- 
hibit for inspection of your orator and oratrix all the books, papers, 
documents, and memoranda of the said Daniel Clark which: have 
come into their possession, and which they became possessed of in 
an unlawful, fraudulent, and surreptitious manner, and have with- 
held, concealed, and suppressed, and do still withhoid and conceal, 
from your orator and oratrix, as hereinafter more particularly set 
forth and charged. 

Your orator and oratrix further show unto your honors that the 
said Daniel Clark was born of honorable Irish parents, who imm1- 
grated to this country a short time after the achievement of Amert- 
can Independence, and settled at or near Germantown, in the State 
of Pennsylvania; that at an early age he came to the City of New 
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Orleans to reside, at the period when the then territory of Loulsiana 


was under the dominion of Spain, when a field was opened to him, 
vast and rich, it should seem, commensurate with his spirit of 
S417 daring enterprise and lofty ambition, where was the germ of 


the emporium of the trade and commerce of the richest por 
tion of the earth, which was the object of the foreign court Intrigue 
and chicanery so characteristic of that period. Ils conspicuous, 
shining talents; his high-toned chivalry and unbending integrity 
marked him as the man in whose counsel there must be safety, and 
in Whom the right-minded in those distracted times were sure to 
find a firm friend. Ie thwarted foreign scheming, unmasked con- 
spiracy at home, and to lim. is this nation indebted for its richest 
acquisition, In his whole life he exhibited the most remarkable 
and admirable traits of character. [lis pride was kingly ; and in 
the more homely vel the more lovely attributes of the soul he was 
pre-eminently conspicuous as the sincere friend, the philanthropist, 
the republican. In the language of his bosom friend, “ Though he 
was a republican citizen he carried his pedigree up to the ancient 
kings of Ireland.” His generosity knew no bounds; its objects 
were, In the matin, those from whom no return was or could be ex- 
pected save gratitude. Ata very early age he engaged in merecan- 
tile pursuits, In which lis spirit of bold enterprise embraced che 
whole earth for its field. [lis storehouses were at eve ry prot on this 
continent. Ships freighted with his merchandise were floating upon 
every sea. Tis sturdy liunters penetrated the fastness- of the west- 
ern Sierras and awoke the solitudes of the Pampas which repose at 
their base. 

When, towards the close of his eventful life, he was called to rep- 
resent this Territory in Congress, his talents as a statesman, his wis- 
dom and foresight, commanded respect and admiration from the 
Wisest DIC) Wie oft that day, amongst whom were his most devoted 

friends. His great wealth and bigh position afforded him 
S418) many opportunities for advancing the Interests of those who 

sought the same field of enterprise which he had opened and 
so well improved. Industry was never found by him. struggling 
with poverty that he did not Open his hand ania his purse. 

Amongst the many ben/ficiaries of his ample resources the de- 
fendants, Richard Relf and Beverly Chew, stand conspicuous in this 
community and throughout a large portion of our country, not less 
conspicuous perhaps for the extent and value of the benefits which 
they received from the said Daniel Clark during his Itfe than for the 
ingenuity with which they have despoiled the vast estate which he 
left at his death, leaving his aged mother to end her days in almost 
poverty and Wiht. have sought tO blast his Memory with Infamy, 
und to cast upon the world, homeless, friendless, ahd) penniless, his 
only child, and in accomplishing this last, /ast with his own gold 
have corrupted his bosom friend, to whom with his last breath he, 
the sald Daniel Clark, committed the srered trust, the hurture and 
education of that child. 

That your orator and oratrix are informed, and believe it to be 
true, that the late commercial house of the said Richard Relf and 


va 


‘> 


"es 
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Beverly Chew, located in the City of New Orleans, and doing busi- 


ness under the firm name of “Chew & Relf,” was composed solely of 


the said Richard Relfand Beverly Chew, and that the said Daniel Clark 
aided and assisted said concern from lis large pecuniary resources 
and with his extensive credit at such times as occasion suygested, 
and in such manner as opportunity favored during the period of his 
active commercial pursuits; that from a few years prior to or about 
the year one thousand eight hundred, the said Daniel Clark was 

actively engaged in extensive commercial cuterprises, in con- 
S419 nection with one Daniel W. Coxe, of the city of Philadelphia, 

with one or more persons in the city of New York, and with 
one or more persons 1n the cities of Montreal and Quebee, until some 
time in or about the year one thousand eight hundred and eight or 
one thousand eight hundred and nine, at which period he withdrew 
entirely from such pursuits and devoted himself to the care of his 
estate and to the cultivation of social relations with his friends; that 
in the early part of the month of May, in the Vear one thousand elelit 
hundred and eleven, the said Daniel Clark having heard that he, the 
said Daniel W. Coxe, of Philadelphia, in consequence of the unfor- 
tunate results of his enterprises and speculations, had failed or become 
insolvent, and the rumor being that that he, the said Daniel Clark, had 
become involved with the said Coxe by reason of some informality 
in the act of dissolution with said Coxe, he, the said Daniel Clark, 
immediately chartered a vessel and departed from New Orleans to 
Philadelphia by sea. 

That previous to his departure the — Daniel Clark conveyed, in 
confidential trust, for the sole use and benefit of vour oratrix—then 
about the age of five vears—unto his then most trusted and devoted 
friends, Colonel Joseph D. D. Bellechasse, now deceased ; Colonel 
Samuel B. Davis, now residing at Wilmington, in the State of Dela- 
ware; and Chevalier Francois Dusnan Dela Croix, now residing in the 
City of New Orleans, all of whom at that time resided in or near the 
City of New Orleans, lands and slaves, property of great value, and left 
in the hands of said Davis, in like trust, near thirty thousand dollars in 
money and securities; and also,as vour orator and oratrix are informed 


and believe, two or three notes made by Wade Hampton in favor of 


said Daniel Clark, amounting in all tothe sam of two hundred 
8420 and fifty thousand dollars or thereabouts, all of which he, the 
said Daniel. Clark, intended and declared should be appro- 


priated to and for the sole use and benefit of your oratrix in CUSC of 


accident to him, the said Daniel Clark, on his then contemplated 
voyage ; that having by these confidential trusts in the hands of his 
said friends secured your oratrix the largest portions of his estate, 
and having left ample property for the discharge of lis just debts, 
the support and maintenance of lis aged mother, and to defray all 
expenses of administration, he, the said Daniel Clark, just before 


setting sail on his voyage, to wit, on or about the twentieth day of 


May, one thousand eight hundred and eleven, by an olographie will 
wholly written, dated, and signed by himself, disposed of the said 
remainder of his estate, real and personal; which said will is sub- 
stantially in the words and figures following, to wit: 
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“Tn the name of God, amen. I, Daniel Clark, of New Orleans, do 
make this my last will and testament. Imprimis. I order that all 
my just debts be paid. Second. I leave and bequeath unto my 
mother, Mary Clark, now of Germantown, in the State of Pennsy!- 
vania, all my estate, real and personal, which I may die possessed 
of. Third. 1 hereby nominate and appoint my friends Richard 
Relf and Beverly Chew my executors, with power to settle every- 
thing relating to my estate. 

“ New Orleans, 20th May, 1511. 

“DANIEL CLARK.” 


That said will immediately after the making thereof was placed 
in the hands of said Richard Relf and Beverly Chew, or one of them, 
to be used only in case of accident to him on his then contem- 
plated voyage. That a few days after making of said will, and in, 
the same — of May, the said Daniel Clark departed on his voyage, 
arrived at Philadelphia In safety, and there found that although 

to some extent involved by said Coxe, that his apprehensions 
$421) were not well grounded, and after taking measures to pre- 
veut future liable with and for said Coxe, he, the said Daniel 
Clark, returned to New Orleans in the month of July, one thou- 
sand eight hundred and eleven. After that period the said Daniel 
Clark, having relinquished active commercial pursuits and public 
affairs generally, gave his entire care and attention to the husband- 
Ing and improving his large estate, and devoted his letsure time to 
the cultivation of kindly social relations with his friends, who were 
devotedly attached to him, and who at all times enjoyed his entire 
contidenee, ana amongst whom were the most distinguished and 
best men of that day. In his intercourse with these friends your 
oratrix, his daughter and only child, was often and constantly 
a prominent theme of conversation. His recognition of her as 
lis only child, his plans for her proper education as his ehild 
and heir to his wealth and good name, were subjects well known 
and appreciated by all who [were] honored with his intimacy and 
confidence. THe had ceased to have confidence in the fidelity and 
integrity of his most obliged beneficiaries, the defendants herein, 
and consequently enjoined secrecy with respect to them Upon al] 
those to whom he had communicated his intentions with regard 
to his estate and his heir. He dwelt with deep feeling of regret 
upon the train of circumstances which might cast the slightest 
doubt of the validity of his marriage and the legitimacy of his child 
when he should be no longer on earth to shield her from the foul 
breath of calumny. Heoften declared that the said will hereinbefore 
mentioned and set forth was made to meet an emergeney, and that 
previousto making it hehad secured to his child.the greater portion of 
lis estate; that he should revoke said will and testament, in which 
his child, your oratrix, would be fully and completely recognized as 
his only legitimate child, born in lawful wedlock of him with the said 
Aulime, née Carriere, and that he should leave her the undisputed 
heiress of his entire estate. 
$422 That in pursuance of this, his declared purpose and inten- 
tion, lie, the said Daniel Clark, did, as your orator and oratrix 
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are informed and verily believe, and so charge the fact is, some time 
in or about the month of —, in the year one thousand eight hun- 
dred and thirteen, make and execute in due form according to — the 
law of Louisiana, his last will and testament wholly written, dated, 
and signed by himself, which said will was — and denominated and 
by the by the laws of Louisiana in such case made and provided an 
olographie will; that said will was in all respects legal and sufficient 
for that purpose, and was a full and complete recognition of the 
legitimacy of your oratrix as his only child, and did bequeath and 
devise to your oratrix as his universal heir all and singular the 
estate of said Daniel Clark, both real and personal, charged, how- 
ever, with certain legacies, which are hereinafter particularly set 
forth: that said will after its execution was shown to and opened by 
or its contents made known to several persons, friends of the said 
Daniel Clark, to wit, Col. Bellechasse, Chevalier Dusnan de la Croix, 
James Pitot, and Mrs. Harriet Harper, now living, the widow of 
George Morris Smythe, now deceased. That said will, besides the 
recognition and declaration of the legitimacy of your oratrix, and 
the devise and bequest to her as aforesaid, direeted than an an- 
nuity of two thousand dollars per annum should be paid to Mrs. 
Mary Clark, then of Germantown, the mother of the said Daniel 
Clark, during her life; an annuity of five hundred dollars per year 
to be paid to Caroline Degrange until her majority, when said an- 
nuitvy was to cease, and the — Caroline was to receive the sum of five 
thousand dollars as a legaey; that within one year of the settle- 
ment of his said estate, the sum of five thousand dollars should be 
paid asa legacy to the son of Judge Petoi, then of New Orleans, 
and at the same time the sum of five thousand dollars to the son of 

Mr. Du Buys, then of New Orleans, as a legacy, and that his 
$423 faithful slave, Lubin, should be emancipated and a main- 

tenance provided for him; that said will, when completed 
by him, after having been shown to his friends as aforesaid, and 
had been perused and its contents known by some or all of them, it 
vas placed by said Daniel Clark in a small black case in which he 
was known by his most intimate friends to have kept his most valu- 
able private papers; that said Clark stated to sundry persons, and 
especially to those hereinbefore named, where said will would be 
found in the event of lis death; that after lis death, as your orator 
and oratrix are informed and believe, when the said will could not 
be found, and the will of eighteen hundred and eleven was produced 
by the said Richard Relf and probate thereof demanded by him as 
the last will and testament of said Daniel Clark, the greatest indigna- 
tion was expressed and felt by the said friends of said Damiel Clark 
and others in the community who knew and who had good reason to 
believe, and did believe, that the said will of eighteen hundred and 
eleven had been revoked by the said will of elohteen hundred and 
thirteen, without avail. 

Your orator and oratrix further show unto your honors that the 
said Daniel Clark departed this life on or about the sixteenth day of 
August, one thousand eight hundred and thirteen, and that prior 
to his making his said last will and testament in the year one thou- 
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sand elght hundred and thirteen he received back from his said 
friends all, or nearly all, of the property, real and personal, which 
he, as aforesaid, placed in their hands in trust for vour oratrix, as 
aforesaid, 

‘hat, as your orator and oratrix are informed and believe, a 
short time before the death of the said Daniel Clark, the said Richard 
Relf, having met with affliction in the loss of his wife, he was In- 


vited by the — Daniel Clark to reside with him at = his 
$424 house where he then resided, situated on the Faubourg St. 
John, in City of New ——, and that being — situated, he, 


the said Relf, during the last illness of the said Daniel Clark, as- 
sumed and took upon himself the sole management of the house- 
hold of said Daniel Clark, and during that time had access to 
the private office of said Clark in lis’ then said dwelling ana 
to the papers and documents of every description therein con- 
tained; that, as your orator and oratrix are informed and_ be- 
lieve, the conduct of said Richard Relf excited general remark-and 
condemnation in ther community of New Orleans and deepest in- 
dignation and the worst upprehensions admony the most devoted 
friends of said Daniel Clark; and those friends were solicitous for 
the state of lis health, and often called at his dwelling during his 
last illness to visit the said Daniel Clark, but were in almost every In- 
stance denied admittance by the said Relf, whosought toaliay theirap- 
prehensions respecting the condition ot the said Clark by falsely rep- 
resenting to them threat he, the said Daniel Clark, Wis in) ho inimi- 
hent danger, but that his physician ordered that no one should see 
him: that when often requested by said Daniel Clark to send for 
one or more of his most faithful friends, he, the said Relf, always, 
under various pretences, neglected or refused to comply with such 
requ st, endeavoring by such Micahs to accomplish and to conceal 
his iniquitous designs to destroy the last will of him, the said Dan- 
lel Clark, and tt) substitute in Its place the said will of eighteen hun- 
dred and eleven,in which the said Richard Relf knew himself, with 
the said Beverly Chew, to have been named and appointed execu- 
tors; that vour orator and oratrix have good reason to believe that 
lmmediately after the death of the’ said Daniel Clark, he, the said 

Richard Relf, having access to the books & private papers 
S425 oof him, the said Daniel Clark, as aforesaid, did abstract from 

the said case or trunk, or from some other place where the 
same Was deposited, the last will and testament of the said Daniel 
Clark, made in) the Vear elohteen hundred ana thirteen. iis afore- 
said, and did surreptitiously conceal, suppress, or destroy the same, 


and did substitute in the place and stead thereof the said will of 


elghteen hundred and eleven. 

And your orator and oratrix further show unto your honors that 
on or about the seventeenth day of August, eighteen hundred and 
thirteen, the said will of Daniel Clark, made in the vear elghiteen 
hundred and eleven, as aforesaid, Was presented to the court of pro- 
bates of the City ot New ( rleans in) and for the parish of Orleans, 
and was in form probated, and on or about the twenty-seventh day 
of the same month letters testamentary were granted unto the said 
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Richard Relf, and that on or about the twenty-first dav of January, in 
the ve ar of our Lord one thousand elelit hundred and fourteen, letters 
testamentary were in like manner granted In the same court unto 
the said Beverly Chew. 

And your orator and oratrix further show unto this honorable 
court that they are advised, and have good reason to believe, and do 
believe, that all the proceedings In the said court of probates of the 
( itv of New Orleans and for the parish of ( Yrleans touching the probate 
of said will and the granting of said letters testamentary to the said 
Richard Relfand Beverly Chew, the defendants hereto, are wholly null 
ana void, by reason of miahy Irregularities and defeets 1 stlil pro- 
cecdings apyprrrent Upon the record of said proceedings, and for 
other causes which can be shown to this honorable court, Cs} cially 
as to the rights and equities of your oratrix herein set forth; and 
that your orator and oratrix, should they be advised by their coun- 
sel that it is necessary and aad in the opinion of this honorable court 

it Is colmpetent for them so to do, will insist Upotl the facts of 
$426 the entire and absolute nullity of all said proceedings in said 

probate court in the matter of the probate of said will and 
eranting said letters testamentary, as far as the rights and equities 
of your oratrix may be affected thereby, and in that case they pray 
leave to refer to the records of said proceedings now in the cus- 
tody of the clerk of the second district court of the ‘ ‘ity of New Or- 
leans for greater certainty, and to make such other proof alinnd 
as may be competent and lawful for them to do at all times when 
the a'd of this honorable court for the purposes of discovery or 
relief against the said Relf & Chew, defendants, may be invoked 
by your orator or oratrix, or either of them. 

And your orator and oratrix further show unto your honors that 
the said Marv Clark, the mother of said Daniel Clark, named 
as devisee In his said will of eighteen hundred and eleven, was 
then aged and resided in the town of Grormantown, In the State 
of Pennsylvania; and the said Richard Relf and Beverly Chew, 
In order more effectually to conceal and accomplish their de- 
signs of appropriating the large estate of said Daniel Clark to their 
OW] Purposes, procured, or caused to be procured, a power of attor- 
ney from the said Marvy Clark, bearing date on or about the first 
day of October, in the vear one thousand eight hundred and thirteen, 
by which they, the sald Richard Relf and Beverly Chew, pretend to 
have been duly authorized and empowered by the said Mary Clark 
Lo accept and take POSSeSSION of, for her and for her sole use and 
benefit, all and singular the estate of the said Daniel Clark, both 
real and personal, and to do and perform all acts thereto as if 
she was herself then and there present and acting; that under and 
by virtue of the power and authority pretended to have been con- 
ferred by said act of Mary Clark they, the said Richard Relf and Bev- 
erly Chew, assumed to take possession of and to accept all and singular 

the estate or succession of said Daniel Clark, and to act therein 
$427) inall matters as the said Mary Clark might have done had she 
been actually present and in person, according to law in such 
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Cases made and provided, accepted of said estate and succession ils the 
instituted and universal heir of said Daniel Clark. 

But vour orator and oratrix are advised and verily believe that 
the said act of procuration and power of attorney of the said Mary 
Clark to the said Relf and Chew, and which they and each of them 
accepted and assumed to act, ana did “uct, by the authority thereby 
pretended to have been conferred, is utterly null — void for the uses 
and purposes therein expressed; that the said Mary Clark could not 
by law accept ot said SUCCESSION and estate by Hicalis ot third persons 
thus constituted and appointed, and especially as the said Relf and 
Chew . prior tO their accepting seid act of procuration or power oft at- 
torney from said Mary Clark, had assumed and entered upon the duties 
of Lestamentary executors of said succession or estate, and were, at 
[the] time ofl sid acceptance of sill power of attorney, acting in) all re- 
spects, with regard to said suecession or estate, as the testamentary 
CXecutors thereof, claiming LO be legally Hamed, and appointed, and 
authorized to act in such eapacity; that if it had been legally com- 
petent for said Mary Clark to accept of said succession by attor- 
hey or persons thus constituted and interposed, they, the said 
Richard Relf and Beverly Chew, were wholly incompetent in law, 
and in view of the antagonistic positions, duties, and relations of the 
executors of sacl suCcCeSSION and the universal devisee thereof, to 


accept of said procuration, and lawfully to do any act by virtue of 


its pretended authority. 

Wherefore your orator and oratrix, should they be advised it 1s 
proper and necessary, and in the opinion of this honorable court it 
Is competent for them so to do, will insist that all and singular the 
acts and doings of the said Relf and Chew, and each of them, touch- 

ing sald succession of estate of said Daniel Clark, pretended to 
S428 have been done under and by virtue of any pretended au- 

thority vested in or conferred upon them, or either of them, 
by suid act of procuration of said Mary Clark, as te the acceptance 
of said succession by her, and as to all acts done under her author- 
itv or pretended authority, thus conferred and expressed, or In any 
other Wav OF Thhahher conferred or expressed, are absolutely null 
and void, as far as the same bay prejudice or in anv tanher affect 
the rights of your oratrix as the sole child and heir-at-law of said 
Daniel Clark. 

And your orator and oratrix further show unto your honors that 
they will at alf times insist upon the will of said Daniel Clark made 
in the year eighteen hundred and thirteen, and the suppression 


thereof ils herein stated. whensoever and whi resoe ver it may be 


legally competent for them so to do, except in such cases as such 
right so to insist is distinctly and expressly waived by them. 

And your orator and oratrix further show unto your honorable 
court that the said Chew and Relt, or one ot them, have ut all times 
acted with regard to the said succession of the said Daniel Clark. and 
especially in the disposition of the property named in the schedule 
hereinbefore referred to and annexed, either in their said assumed 
twofold capacity of executors of the said estate or secession and as 
attorney or attorneys In fact of said devisee, or either capacity, is 
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their pleasure, humor, caprice, or convenience might dictate, with- 
out the least regard being had on their part for the duties, forms, 
ceremonies, or solemnities which the laws of Louisiana Imposed (>t) 
and prescribed for them as executors, or even the obligations which 
they owed LO said Mary (‘lark its dey see, That the sales of the sid 
real estate and personal estate and rights ana credits, OF any other 
disposition whatsoever which has been made of the same, or any 
part thereof, were each and every of them made without any 
8429 shadow of authority conferred by the law, and without any ne- 
cessity to meet the the exigencies of the said estate. 

That Your orator and oratrix are Informed, and have eood reason 
to belreve, that all or the greater portion of sald Property, real, per- 
sonal, and slaves, and more especially the real estate and slaves, 
were sold at private sale by said Richard Relf and Beverly Chew, 
or one of them, wholly contrary to the laws of Louisiana in such 
Cases made nicl provided and then in full force and etlect, which 
positively prohibited all sitles of property of successions 11) any other 
manner than at public auction. 

That there Was never shown by sid Relf WN Chew, or either of 
them, any good or sufficient cause for selling any portion of said 
real estate or slaves, anid that ho such Cuuse idl eXIst, for the reusotll 
the money and available credits and other personal property of the 
said Daniel Clark, which he left at his’ death, was more than ade- 
quate Lo pray all and singular the debts, obligations, ana liabilities of 
every description or nature whatsoever with which his said succession 
could have been lawfully charged; and so your orator and oratrix 
believe. it would manifestly appear, if the said Relf & Chew could 
be compelled to make full and honest accounting of all and singular 
the moneys, book accounts, notes, bonds, mortgages, stocks, rights, 
ana credits, ana personal Propercy oft every hae, description, or 
kind which has COTE into the Prose Ss10N of them, or either of thie lhl, 
as lawfully belonging to the said estate or succession of said Daniel 
Clark. 

And your orator and oratrix further show unto your honors that 
the said Mary Clark, the mother of said Daniel Clark, departed this 
life on or about the ninth day of June, in the vear of our Lord one 
thousand eight hundred and twenty-three, at Germantown, in the 
State of Pennsylvania aforesaid, and that she left her last will and 
testament, in which she named as her heirs and devisees her three 
daughters, to wit, Mrs. Eleanor O’ Bearne, then of Sligo, Lreland; Mrs. 

Jane Green, of Liverpool, England, wife of George Green; and 
S450 Mrs. Sarah Jane Campbell, then and now of Germantown 

aforesaid : also Mrs. Caroline, born Des Granges, then of Phii- 
adelplia, late wife of Dr. John Barnes, each to share alike one equal 
undivided fourth part of all her estate, real and personal; that) in 
said will Joseph Reed and William FE. Hulings, of the city of Phila- 
delphia, were hamed us executors thereof: that said will was prre- 
bated in the State of Pennsylvania, and letters were In form granted 
unto the sald Joseph Reed. but threat the said William Ie. Hulings 
declined acting as executor and was never qualified according ; and 
the said Joseph Reed at all times refused to discharge the duties of 
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an executor of said estate, xcept as lo such portion of said estate as 
was found by him in the State of Pennsylvania. 

And your orator and oratrix further show unto your honors that 
vour orator and oratrix are informed and verily believe that the 
said Relf and Chew, after the death of the said Mary Clark, did ae- 
tually dispose of a considerable portion of the real estate and eredits 
and other property mentioned in the schedule hereunto annexed, 
and other property belonging to the estate of Daniel Clark, unto 
the pretence of the authority pretended to have been vested in them 
by the said act of procuration or power of attorney of the said Mary 
Clark aforesaid, in the same manner as during the life of said Mary 
Clark. 

Wherefore your orator and oratrix submit to this honorable 


court and | chare . that said acts of said Relf and Chew after the de- 


eease of her, thre sill | MM: ir\ Clark, touching anvthing relating to the 
succession of said Daniel Clark are wholly void as to your oratrix, 


And vour orator and oratrix further show unto this honorable 
stn threat sa are Informed and beheve that the said Relf and ( ‘hew 
rther prete nd that they and each of them, after the death of said 
+3 ary > lark. uc ted 1) all things touching thre said property belong- 
Ing to th e chant of the said Daniel Clark, by virtue and under 
authority of an aet ” procuration made by Joseph Reed, 
in, pretended executor of the last.will and testa- 
Mary Clark, authorizing and empowering them, 
and each of them, to actin all matters and things In relation to 
sac SUCCESSION Ol Ldeanate L ‘ae which Wials claimed aus a part of the 
estate or succession of said Mary Clark which she left at her death ; 
but vour orator and oratrix submit to this honorable court that all 
and singular the acts anal doings ot said Relf and Chew, or either 
of —, affecting in anv manner the succession of said Daniel Clark, or 
any part thereof, under the pretended authority ot the act of procu- 
ration or power of attorney by said Joseph 3. Reed to them, are 
utterly null and void and of no effect as to the claims and preten- 
sion of your oratrix as the sole heir-at-law of said Daniel Clark or 
as his instituted heir by the satd will of him, the said Daniel Clark, 
made in the vear eighteen hundred and thirteen, and as Is herein set 
forth. 

And your orator and oratrix further show unto your hon- 
orable court, anc charge the tact to be SO, that your oratrix Was 
born on or about the —day of July, one thousand eight hundred 
and SIX, in the ( ity of Ne Ww ( rlea lis aforesaid : that Immediately after 
her birth she, your oratrix, was placed in the family of Samuel B. 
Davis, then residing in the said City of New Orleans, and was 
under the care and supervision of the said Samuel B. Davis 
and Mrs. Mary Ann Rose Davis, his wife, and so remained dur- 
Ine the lifetime of the said Daniel Clark, and that during that 
period she was always known and called in the family of said Davis 
us My ra Clark. 

That a few months prior to the death of said Daniel Clark, to wit, 
in the year one thousand eight hundred and twelve, the said Sam- 


uel Lb. b. Davis removed from thre City of New ( Yrleans Lo the city ot 


—— 
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Philadelphia to reside permanently, and thatat the particular instance 

and request of the said Daniel (‘lark he, the said Samuel B. 
84382 Davis, took with him your oratrix: that your oratrix from and 

after the death of her tather, the said Daniel Clark, was called 
and known by the name of Jlary Davis, and was kept in entire 
ignorance of her true name and parentage until some time In or 
about the vear one thousand elghit hundred and thirty-two, and a 
short time prior to her marriage with William Wallace Whitney, 
then of the State of New York, deceased. 

That at or about the time of her said intermarriage with the said 
William Wallace Whitney, as afor sald, the said Samuel b. Davis and 
others made a full disclosure to your oratrix and her then husband, 
the said Whitney, of real name, parentage, anid history, and, as far as 
was known to them, the extent, nature, and condition of her just 
rights, of which she had been so unjustly deprived, and of which, 
until that time, from the profound secrecy in which they had been 
involved with regard to her, she was without the means or oppor- 
tunity of posse ssing herself; that as far as was in their power so to 
do, as your oratrix was assured by them, those who have assumed 
the care and education of your oratrix, and whom she had ignor- 
antly Sup} nosed to be her parelts, and others, to the period of the 
aforesaid, had been in possession of the secret with regard to the 
history of your oratrix and her rights, did furnish your oratrix and 
her then husband with information respecting the same, and proffered 
such aid as was in their power and consistent with truth and justice 
to enable your oratrix and her said husband to acq ure her said 
rights and to redress the wrongs and Injuries Which had been so 
cruelly inflicted upon your oratrix. 

That, having obtained such information as they were enabled to 
do in the city of Philade Hphia aforesaid, your oratrix and her then 

husband, the said William Wallace Whitne v, When to the City 
8455 of New Orleans some time in or about the vear one thousand 

elght hundred and thirty-four, and there a. wir and vigor- 
ously prosecuted such means and measures as they were advised by 
their then counsel were competent and necessary in order to be put 
into the possession of the estate or succession of her father, the said 
Damiel Clark, which legally and equitably belonged to her, as well in 
her right as his sole heir-at-law as in her right and capacity of insti- 
tuted heir of the said Daniel Clark by his said will of the vear one 
thousand eight hundred and thirteen, which your oratrix had been 
Informed, and as your orator and oratrix now believe, has been de 
stroyed or concealed and suppressed; that the immense estate left by 
her father, the said Daniel Clark, and then in the POSSess1on of said 
Relf and Chew anda large number of individuals of great weelth and 
hioh standing, who had unlawfully held said estate from the said 
Relf and Chew, opposed to your oratrix and her then husband so 
powerful a combination that but for the sincere confidence which 
they conscienciously felt in the truthfulness and justice of her cause 
they would not have dared to promise themselves success. They 
believe that neither the means were wanting for the Purposes of cor- 
ruption nor the will and disposition on the part of the said Relt 
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and Chew and their confederates to use the means for such pur- 
poses. 

That your oratrix and — then husband, the said Whitney, insti- 
tuted various proceedings in the tribunals of the State of Louisiana, 
under the advice of their then counsel, for the Purpose of obtaining 
her rights, amongst others for the Purpose of annulline the probate 
of the said revoked will of one thousand eight hundred and eleven, 
and of establishing or giving effect to the last will and testament of 

sald Daniel Clark, of the Vear one thousand ele ht hundred 
S454 eid thirt Cia. but st) great and overpowermg Wiis the combi- 

nation of wealth and influence which it could command which 
was brought against them, and so numerous were the confederates of 
said Relf and Chew, and many of them, too,in high places, that vour- 
oratrix and her then husband were advised so to do, and did alto- 
vether abandon several of the sults and proceedings which they had 
instituted, and others, especially those instituted for the Purposes of 
eiving effect to said will of said Daniel Clark of IS15, were sus- 
pended, in order to invoke such aid as this honorable court is com- 
petent to afford in the premises. 

That on or about the twenty-eighth day of July, in the vear of 
our Lord one thousand eight hundred and thirty-six, your oratrix 
and her then husband, the said William Wallace Whitney, as com- 
plainants, filed the bill of complaint in this honorable court against 
the suid Reltf ana Chew and others holding portions of the estate of 
said Daniel Clark, for the purpose of obtaining such discovery and 
relief as to this honorable court should seem meet and proper to 
afford, amonest other matters to declare your oratrix to be the legiti- 
mate ana only child of the said Daniel Clark, deceased, born in law- 
ful wedlock of the said Daniel Clark with the said Zulime, nee Car- 
rere: threat the sid will and testament made by sald Daniel Clark 
in the vear eighteen hundred and eleven had been revoked by the 
sald Daniel ¢ 


lark by his said last will and testament of the vear 
eighteen hundred and thirteen, which had been surreptitiously de- 
stroyved or concealed and suppressed iLs charged in said bill; and to 
give due force and effect to said suppressed will, as though the same 
had been duly exhibited in and probated by the proper forum in 
the State of Louisiana constituted by law for that and such like peur 
poses, und for an accounting,on the part of Relf and Chew and their 
confederates, of such property and eflects, rights, credits, revenues, Is- 

sues, rents, or profits belonging toor derived from the said estate 
S455 or succession of said Daniel Clark claimed by your oratrix as 

had at any time come into the possession of said Relf and 
Chew and their confederates, or either of them. 

‘| hat demurrers cs said bill of complaint Were filed by several of 
the defendants, which demurrers were finally argued in the Supreme 
Court of the United States, and were there overruled ; but vour or- 
ator and oratrix were required to amend said billin two particulars, 
to wit, that the said Caroline, born Di Sserange, bemy a devisee or 
legate In the said will of 1813, should not be made a party to said 
bill for the purpose of establishing said will; also that said Relf and 
Chew, who had disposed of said estate as pretended executors as 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. GSS5 


aforesaid, could hot be required lo account by the same bill in which 
the said defendants who held portions of said estate of Daniel Clark 
were parties. 

That your orator and oratrix have caused the sad bill of com- 
plaint in this honorable court to be amended in accordance with the 
sald suggestions and requirements of the said Supreme Court, and 
threat sid suit Is LOW pending it reli On sed bill cts allie rile dl. 

And Vour orator ania OVPalrix furth I’ show unto your honors that 
the said William Wallace Whitney, the former husband of your 
oratrix aforesaid, departed this lite on — day of ——, in the vear 
one thousand elghit hundred and thirty-seven ; that on the — dav 
of ——, ISO), Vour orator anid oratrix were united in barrage " threat 
on the twenty-fourth day of May, 1839, by a supplemental bill filed 
Nn this honorable court for that purpose, the said Sull Was thereupon 
ordered to be prosecuted in the mam sof vour orator eLnicl oratrix ils 
complainants, and the said suit is thus pending. 

And your orator and oratrix furthershow unto your honors that your 
oratorand oratrix were hindered and embarrassed in the prosecution of 
said suit by various frivolous demurrers and pleas which avoided an- 

swering tothe merits of thesaid cause, interposed by thesaid Relf 
S456 and Chew,of these confederates, until Charles Patterson, one of 

the defendants named in said bill withdrew his dilatory proceed- 
Ings, and filed his answer to seid bord, sural consented that sid CHuUSEC 
should be brought toa hearing in this honorable court upon its 
mierit, after all the testimony in favor of your oratrix had been pub- 
lished, and after all the testimony which could be had on the part 
of the defendants was duly filed and published in said cause; that 
upon such hearing a decree was rendered in this lonorable court, 
amonest other matters therein decreed, declaring vour oratrix to be 
the lawful and sole heiress of the said Daniel Clark, and that the 
defendant charg d Patterson should bi required todeliverto your OPi- 
tor and oratrix all and singular that portion of the estate of said 
Daniel Clark unlawfully held in manner aforesaid by him, the said 
Patterson, Phat the Charl = Pett Psat appealed from the sea de- 
cree of this honorable court to the honorable the Supreme Court of 
the United States. Whereupon, after hearing of said appeal, the 
said Supreme Court, at the December term thereof, held at the eity 
of Washington, inthe year of our Lord one thousand ereht hundred 
and forty-seven, did adjudge, order, decree that it be adjudged 
and declared upon the evidence Wn the cause that a lawful marriage 
was contracted and solemnized at al Philadelphia, in the State of 
Pennsylvania, between the said Daniel Clark, in the said bill and 
proceedings mentioned, and the same Zulime Carriere, in the said 
bill and proceedings mentioned, and that Myra Clark, now Myra 
Clark Gaines, and one of the complainants In said cause, is the law- 
ful and only issue of the said marriage, and was tut the death of her 
sald father, Daniel Clark, his only legitimate child and heir-at-law, 

and as such was exclusively invested with the character of 
S457 his foreed heir, and entitled to all the rights of such forced 

heir; and further, the said court did order, ndjudye, and cde- 
cree that all and singular the property described and claimed by the 
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defendant, Patterson, in his answer and supplemental answer, and 
In the exhibits thereto annexed, Is praur't ana parece! of the property 
composing the said succession of the said) Daniel Clark. That the 
said defendants, Richard Relf and Beverly Chew, at times and times 
when, under the pretended authority of the teste¢mentary executors 
of the said Daniel Clark, and of attorneys of the said Mary Clark, 
in the bill and proceedings mentioned, they caused the property so 
deseribed and claitoed by the defendant, Patterson, to be set up ana 
sold at public auction in December, 1820, and when they executed 
their act of sale, dated the eighteenth of February, eighteen hlun- 
dred and tw htv-one, to Gabriel Correjolles for the two lots therein 
mentioned & described (which two lots constituted the same prop- 
erty deseribed and claimed by the defendant, Patterson), had no te- 
val right or authority whatsocver to sell and dispose of the same, or 
In anv manner toalianate the same. And the same court did further 
order, yuan ,and deeree that all the property claimed and held 
by the defendant, Vatterson, as aforesaid, remained unalienated and 
undisposed of as part and parcel of the suecession of the said Danie! 
( lark, notwithstanding such sales at auction ana active sale in) the 
pretended right or under the pretended authority of the defendants, 
Relf and Chew, and the said court did further order, adjudge, and 
decree that thecomplainant, Myra Clark Gaines, is justly and lawfully 
entitled to,asthe only forced heir of said Daniel Clark, io her legitimate 

portion of four-fifths of the said succession, and to have four- 
S458 fifths of the property so claimed and heid by thedefendant Pat- 

terson,asaforesaid, duly partitioned, apportioned, and delivered 
or paid over to her, together with four-fifths of the vearly rents and 
profits accruing from the same since the same came into the said 
defendant's possession. AT] which will more fully appear by refer- 
ence to a duly authenticated COPY of said decree on file In said) suit 
with the elerk of this honorable court, and to which vour orator and 
oratrix pray leave to refer, and that the same lay be made a prea 
of this their bill of complaint, and that they may have the full ben- 
efit “anid advantage thereof cis il final nul conclusive adjudication of 
the position and rights of your oratrix, against the claims and pre- 
tensions of the said Relf and Chew, and all those holding under 
them, any part or portion of said succession of said) Daniel Clark, 
deceased, as far as it miay he competent for this honorable court to 
give foree and effect to said decree; and yvour orator and oratrix 
further show unto this honorable court, and they charge the fact so 
LO he, that | lareve proportion of the rein estate nie ntioned and dle- 
scribed in the schedule hereunto annexed, at the time when it came 
Into the unlawful possession of said Relf and Chew, as set forth in 
this bill, and until it was unlawfully disposed of by them, as also 
set forth herein, was in a productive condition, and vielded a large 
annnal revenue or income in rents, issues, and profits, and that the 
revenues and profits derived trom the hire or labor of all and singu- 
lar the slaves named in said schedule amounted toa large sum 
annually, all of which said revenues, rents and issues, profit, hire, 
uni leila, amounting 11) all. cLS Vour orator nid OVatlvils beleve. lo 
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more than one hundred thousand dollars, came unlawfully 
S459 into the hands of said Relf and Chew, or one of them, and 

were by them, or one of them, appropriated unlawfully and 
fraudulently to their own purposes or otherwise, wherefore your 
orator and oratrix submit to this lhonerable court, and, as they are 
advised by their counsel, they charge that the said Relf and Chew 
are, and each of them is, liable to answer to your oratrix as emplied 
trustees, to the full amount of said revenues, rents, Issues, profits, 
hire, and labor, together with all the lawful interest thereon from 
the time or times when the same came into their hands, for her sole 
use, benefit, and advantage, and ought to pay over to her, as the 
foreed heir of said Daniel Clark, four-fifths thereof, as a part of the 
sald succession of her father. the said Daniel Clark, and the whole 
amount thereof, in case your orator and oratrix shall be able, by the 
acl of this honorable court or otherwise, Lo establish the right of 
your oratrix to the entire succession of the said Daniel Clark, as uni- 
versal heir and devisee, instituted and mamed in said will of said 
Daniel Clark, made by him in the Year one thousand eloht hundred 
and th'rteen, suppressed, concert d. or destroved ii herein charged, 
and shall be enabled to enforce said will, and acquire all the benefits 
and advantages conferred thereby, in the same manner and to the 
sume extent as if the same had been formally probated and estab- 
lished instead of the will of the said Daniel Clark of the vear cighteen 
hundred and eleven, as herein set forth. 

And vour orator and oratrix farther show unto your honors, that 
they are informed and believe, and from such information and be- 
lieve they charge the fact so to be, that all or the greater portion of 
the said debts. stocks. hotles, bonds, morteages, and other riglits and 
credits due Lo anil by longing to the succession of sila Daniel (lark, 

and cnumerated and named in the said schedule hereunto 
S440 annexed (which, however, vour orator and oratrix have good 

reason to believe does not embrace all the said debts, rights, 
ania eredits due to and belonging tor thre “id SUCCESSION ), which Care 
into the hands of said Relf and Chew were collected by them, and 
the avails of them amounting to several hundred thousand dollars 
Was appropriated by the said Chew and Relf in an unlawful and 
fraudulent manner to their own or other unlawful purposes, and 
that as to the entire amount of such avails, the said Relf and Chew, 
ana each ot them, are als we rable ic your oratrix it} the “iahie CUpac- 
ity and relation, as aforesaid, of impli d trustees to the entire amount 
thereof, together with the lawful interest thereon, from the time or 
times the same came into their hands,or the hands of eitherof them, to 
the sole use and benefit of your oratrix, as forced heir or as devisee, 
as aforesaid. | 

And your orator and oratrix further show unto your honors, and 
so they charge the fact is, that personal property of great value, a 
portion whereof is embraced and cnumerated in the schedule here- 
unto annexed, consisting of slaves, farming stock, animals of various 
kinds, farming utersils, houschold furniture, rare plants and shrubs, 
books, pictures, Ornaments, plate, nid other articl = of ereut value 
belonging to the succession of the said Daniel Clark, came into the 
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possession of the said Relf and Chew, and were all and singular of 
them sold or disposed of by said Relf and Chew in an unlawful man- 
her, and the avails or proceeds thereof disposed of by them unlaw- 
fully and fraudulently, and as to the entire amount of such avails 
and proce els, they, the siicl Relf anid Chew all ana each of them, 
is,us your orator and oratrix are advised, answerable to your oratrix 
11) thre like Capacity OY relation, is aforesaid, of lplied Lrus- 
S441 tees for the sole use and benetit of your oratrix as foreed heir 
Or as dey SEC of the siti Daniel Clark, ils aforesaid, cs also Lo 
the entire amount of the lawful interest upon said avails or pro- 
ceeds from the time or times when the same came into their hands, 
as aforesaid, and ought to be required by this honorable court to 
pay over said amount to vour oratrix, either to the extent of her 
legitimate portion as forced heir or the entire amount as devisee, as 
aforesaid, 

And your orator and oratrix further show unto your honors, and 
SO charge the faet is, that your orator and oratrix have at all times 
hitherto becn wholly unable to obtain possession of the books ana 
papers belonging to the said Daniel Clark in his lifetime, which, as 
your orator and oratrix believe, contain an entire and complete 
history of all his transactions, and would afford your orator and 
oratrix full information of the nature, extent, and value of lis sue- 
cession; that it is true that a very considerable portion, as your 
orator and oratrix believe, of said books and papers were for a short 
time left with the then clerk of the late probate court in and for the 
parish of of Orleans, pending a controversy between the said Relf 
and Chew and ‘the devisees of Mrs. Mary Clark ; but subsequently, 
\\V ithout the know ledge or consent of VOour orator and oratrix or either 
of them, and by collusion with the satd devisees of the said Mary 
Clark or otherwise, the said books and papers were returned to the 
POsSeSs1On of sad Relf and (Chew, or one of them. That your Orator 
and oratrix have coo reason and they do upprehend threat hiahny 
books and papers of great value to your oratrix, and which, if placed 
within her control to be exhibited in this honorable court, would 
establish beyond further controversy or question her pretensions 

ancl claims cis it rei Sel forth. have been concealed, sup- 
S442 poi ssed, or destroved by the said Relf and Chew or one of 

them, or by SONIC Oe 1) their instigation . but they are Low 
in the hands of the said Ly lf and Chew or one of them, or under 
their control—books and papers, which, if exhibited in. this honor- 
able court, would not only establish her legitimacy as the sole child 
and it I Ol thas said LD evnvie Clark, but also « nable her to recover all 
or the vreater portion ol lis estate or SUCCESSION, of Which she has 
been, in manner aforesaid, fraudulently deprived 

That the said Daniel Clark at the timeof lis death left real estate 
of great value, which belonged to him in his own right as lawful 
and rightful owner, situated in several of the now most ln portant 
States of this Union, to wit, [Hlinois, Kentucky, Ohio, Alabama, and 
elsewhere, which the said Relf and Chew never pretended to dis- 
Prase Of Or CNXe reise ahiy authority OVECr as CXACCULOrPS a> aforesaid of 
suid Daniel Clark, and which now belongs to your oratrix cutire of 
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right, as the sole legitimate child and = heir-at-law of said Daniel 
Clark, and which vour oratrix might be able to recover if she were 
1 POSSESSION of or had free access to the books and pRUpers rforesaid 
of said Damiel Clark, but which without such aid your orator and 
oratrix have reason to fear, and do apprehend, will be forever lost 
to her. 

That your orator and oratrix have been particularly informed 
that the said Daniel Clark at the time of his death possessed in his 
right a legal title or claim to lands in the then Territory of [llinots, 
now State of [llinots, which was valued as early as about the vea 
one thousand eight hundred and thirty by a competent person to 
judge of its value as about eighteen thousand or twenty thousand 
dollars, which said lands, from the rapid increase of wealth and 
population in said State since the date aforesaid, vour orator and 
oratrix believe is of immense value, but your orator and oratrix, 
from being denied an inspection of the books and papers of said 
Daniel Clark, have hitherto been unable unable to discover and 
prosecute the just claims of your oratrix as aforesaid to said lands, 

and unless the said books and papers are immediately placed 
S445 within reach of your orator and — the said land will 

utterly lost to your oratrix if, in truth, the same is not already 
lost to her. 

And your orator and oratrix further show unto this honorable 
court that the said Relf and Chew, and each of them in their behalf, 
Ina friendly and amicable manner, have been requested by your 
orator and oratrix,or by their friends, to come toan accounting with 
vour orator and oratrix of and concerning all and singular the 
matters herein set forth, touching the disposition of the personal 
estate, rights, and credits belonging to the succession of the said 
Daniel Clark, as herein set forth, and to surrender and pay over to 
your oratrix the proceeds of said real and personal estate, according 
to her legal rights to her legitimate portion of the whole thereof, a 
here set forth, and to allow —_ orator and oratrix, or some one In 
their behalf, to have free access to the said books and pRUp CTS of the 
suid Daniel Clark for the lawful purposes herein set forth. But now 
so it is, that the said Richard Relf and Beverly Chew, combining 
and confe-rating with divers persons at present unknown to your 
orator and oratrix, whose names when discovered your orator cna 
oratrix pray may be at liberty to insert herein with proper and apt 
words, and charge them as parties and defendants hereto, and con- 
triving how to wrong and injure your orator and oratrix in the the 
pre mises, absolute ly refuse to ¢ Ol} ly with such reasonable reque a 
of your orator and oratrix ; and they pretend that your oratrix Is 
not the daughter of the said Daniel Clark, and that if she is his 
daughter that the said Daniel Clark and the said Zulime, ufe Carriere, 
were never lawfully united in the bonds of matrimony, and that the 
said Zulime, née Carriere, at the time of said marriage with.the — 
Daniel Clark as herein charged was the lawful wifeof one Jerome Des- 
erange; whereas vour orator and oratrix aver the contrary of all sueh 
pretences to be true, and that your oratrix Is the only child of the said 
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Daniel Clark, and the legitimate offspring of the lawful mar- 
S444 riageot said Daniel Clark with said Zulime afe Carriere, as here- 

tofore stated, and the said defendants further vive out ana 
pretend that the said Daniel Clark never did make a will and testa- 
ment in the vear one thousand eight hundred and thirteen, as 
stated herein, and that if such will was made said will of the year 
eighteen hundred and eleven was lawfully probated, and that all 
and singular the acts and doings of said defendants under the au- 
thority conferred by said will in regard to the disposal of said suc- 
cession of said Daniel Clark were legal and done in all respects ac- 
cording to law, the COnTPArY of which pretences your orator ana 
Oratrix aver snd charge to be the truth: and other times the said 
defendants pretend that thev nicl each of them have fully Account | 
concerning all and singular their acts and doings touching the suc- 
cession of said Daniel Clark in the late probate court of the City of 
New Orleans, in and for the parish of Orleans, and that their ac- 
count has been finally homologated in said court by the Judgment 
and decree’ thereof, and that they and each of them, the said de- 
fendants, are foreyer absolved from all liability to abswer to Your 
orator or oratrix or to any other person Or persons touching the 
disposition of said succession of Daniel Clark, whereas the contrary 
of all such pretences your orator and oratrix aver to he the truth, 
nid that if such accounting shall be made LO appear, and the sald 
decree and judgment of homologation shall be set up and interposed 
to the just claims of your oratrix herein sct forth, the same 1s wholly 
null and void as to your oratrix and her just rights in the premises. 
And the said defendants further pretend that the said Daniel Clark 
Was at his death indebted to sundry persons and corporations In a 
large amount, and that the avails or proceeds of said rights and 
eredits and personal estate was justly applied to the discharge of the 
just debts and habilities of said succession, whereas your orator and 

oratrix charge and aver the contrary of such pretences to be 
S445 true, and the said Daniel Clark at his death was, if at all, only 

indebted in a very small amount, and that said personal 
property, rights, and credits, if rightfully and lawfully disposed of, 
would have vielded Or produced il large Sut over ania above the 
amount of ail just debts, liabilities, and claims against the said sue- 
cession Of Daniel Clark, as your orator and oratrix verily believe. 
And the said defendants further pretend that they and cach of 
them were COparthers In trade and commercial enterprise with said 
Daniel Clark, and in this relation were entitled each to one equal 
third part of all and singular the property found in the succession 
of the said) Daniel Clark, with some few exceptions; and that in 
proof of said copartnuership the said Relf and Chew claim to hold a 
written contract of agreement purporting to have been entered Into 
by and between the said Daniel Clark and them, the said Relf and 
Chew, within two months prior to the death of said Daniel Clark, 
whereas your orator and oratrix aver the contrary of all such pre- 
tences to be true, and that if any such pretended contract or agree- 
ment shali be presented by the said defendants in this honorable, 
court the same (if it shall appear to have been truly executed by 
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the said Daniel Clark, which your orator and oratrix expressly 
deny) ts of no legal or equitable force or effect for the uses and pur- 
poses thereby pretended by the said Relf and Chew to have been 
designed. All of such or which actings cn doings of the said Relf 
and Chew are contrary to right, equity, nd eood conscience, and 
tend to the mantiest Wronhe, nyury, “nie oppression of your orator 
and oratrix, in tender consideration whereof, and forasmueh as 
vour orator and oratrix are remediless in a court of law, and for 
that your orator end oratrix have no ordinary Way OF Tneahs by 
the ordinary course of the common law to enforce the said defend- 
ants, Relf and Chew, or either of them, to exhibit to your orator 
and oratrix the books and papers of the said Daniel Clark, in order 
that vour oratrix may be iniormed respecting the entire 
S446 nature, extent, and value of said successton of her father, the 
sald Daniel Clark, of right belonging to and claimed by vour 
oratrix herein, the amount ot the personal property, rights, and 
credits and choses in action belonging to, and the deots and labili- 
ties existing against said estate or succession; and further, that she 
may possess all hecessary Information for the successful prosecution 
of her rights as herein particularly set forth, but is altogether desti- 
tute of the means to have itll Inspection of said books and papers 
and an accounting by said Relf and Chew, and each of them, re- 
specting all and singular their aectings and doings, and requiring 
them, and each of them, to pay over or secure to your orator and 
oratrix whatsoever may be found upon such accounting to be justly 
and equitably due to your oratrix, according to her Just rights as 
herein set forth, except by the aid and assistance of this honorable 
court when matters of this kind are properly cognizable and re- 
hevable. 

‘To the end, therefore, therefor that the said Relf and Chew, and 
each of them, may, if they Cit, show whiy Your orator ana oratrix 
should hot have the discovery and relief hereby praved for, and 
may, Upon their several ana respective corporal orth and aecording 
to the best and utmost of ther several respective knowledge, re- 
membrance, information, and belief, full, true, direct, and perfect 
unswer make to such of the several interrogatories heretnafter 
numbered and set forth, as by the note hereunder written, they are 
respectively required to answer, that Is to say: 

lnterrogatory Ist. Whether the said Daniel Clark, in this bill 
mentioned, did not leave at the time ot his death personal Property 
of large amount and value, all of which came into the hands of the 
said Relf and Chew, or under their control, or one of them, con- 
sisting of slaves, farm stock, animals of various kinds, farming 
utensils, and implements of husbandry, book accounts, notes, bonds, 
Mortvage, stocks, debts due and to become due, household furni- 

ture, plate, books, ornaments, plants, shrubs, carriages, ane 

S447 other articles of personal property, chattels and choses of 
) action: if Vea, What is the name or kind of each articles of 

said personal propery ar chattel, the hethhe, aye, and sex of each 
slave, the name, description, and amount of each item of the debts 
clue to said Clark or of the choses in action: and whether all and 
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what portion of said debts ana choses nN action Wils collected bv the 
said defendants: and at what time were said debts, and each of 
them, or any, and Whaat preerl thereof, received by said elf anid. 
Chew, or either of them, or by any other persons for them; that 
they may set forth these matters particularly. 

Interrogatory 2d. Whether all or any part of said personal prop- 
crty Wiis disposed of by sac Relf ana Chew, or either of them: if 
vea, When, in what manner, and to whom, and how was the avails 
or procecds thereot applied, and how Was the proceeds of sind debts 
Or choses 11) action applied ; that they, ana each ot siti defendants 
may tile cull receipts anid othr I’ vouchers for the dispaqsition of seid 
property by them, or either of them, with their answers ‘hereto or 
produce these 1) this honorable COuUTT as it shall direct: : 

Interrogatory 5d. Whether the property, real and personal, and 
slaves, rights and creaits and choses in action, specified In the 
schedule filed herewith, was a part of the said succession of the said 
Daniel Clark when the same came into possession or under the con- 
trol of said dete ndants, Or eithy rot them, cs part of sila SUCCESSION 
or estate: “nia wie ther suid schedule cmibraces all the properly be- 
longing to said succession which came into the hands or under the 
control of the said Relf and Chew, or either of them: and whether 
thesaid schedule embraces all the prop rty of said succession of which 
the said Relf and Chew had or have any knowledge, information, 
or belief; if not, where was or is any other property belonging: to 
sald succession of which the defendants, or either of them, have or 

has any knowledge, information, or belief? 
S445 Interrogatory oth. Whether the slaves belonging to the es- 
uccession of sad Daniel Clark Which Callie ito the 
uy the control of sed Relt nid Chew, Or either of 


tate or 
J 
hands or um 
them, produced any revenues by their labor, hire, or otherwise, 
whieh Came mito the hands of sac Relf and Chew: if Vea, what 


} 


~ 
? 
' 
‘ 


amount, from whom received, and when * 

lnterrogatory 6th. Whether there were any debts due and owing 
by the said Daniel Clark, or obligations or obligations or liabilities 
incurred by him individually during his life,and which were charged 
or char-eable pon his estate or succession, Which came into the pos- 
session of the said Relf and Chew, or either of them ; if yea, what 
was the nature and amount of such debts, obligations, and liabili- 
ties, respectively ; to whom were they, or either of them, respectively 
due and ow I}ig whether any particular portion of said estate, real 
or personal, Ly Way of mortgage or privilege, or otherwise ? 

Interrogatory 7th. Whe ther he said personal pPropereyv and estate 
of the said Danicl Clark which came to the hands of the sald cde- 
fendants, or one of them, was not sufficient, or more than suflicient, 
lo pay all and sIngular the just debts of the said Daniel Clark which 
Were justly charged or chargeable Upotl lis sila succession ? 

And your orator and oratrix further pray that by the order and 
deeree of this honorable court your oratrix, the said Myra, may be 
adjudged, declared, and deerced that as she has already, by this hon- 
orably court and by the Supreme Court of the United States, been 
adjudged, declared, and decreed to be the levitimate child of and 
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sole heir-at-law of the said Daniel Clark, born in lawful wedlock of 
the said Daniel Clark with the said Zulime, nee Carriere; that said 
marriage between the said Daniel Clark and the said Zulime was 
duly solemnized at the citv of Philadelphia, in the State of Penn- 
svivania, according to law, and was a legal and valid) mar- 
S449 riage in all respects, and carried with it all the consequences 
and benefits of a legal Marriage to your oratrix, the sole off- 
spring and issue of said marriage; that it may-be further ordered, 
adjudged, and dceereed by this honorable court that the said Daniel 
Clark did make and execute his last will and testament, bearing 
date in the year one thousand eight hundred and thirteen, as charged 
herein. which said will was in due form of law—an olograplie will— 
and was a complete revocation of any former will or wills before 
that time made by the said Daniel Clark, in which said will your 
oratrix was declared to be the legitimate child and heir-at-law of the 
said Daniel Clark, and that said will was unlawfully and = surrepti- 
tiously concealed and suppressed or destroyed by sole person, ana 
that your oratrix may now have, notwithstanding the suppression 
or destruction of said will, the full and — rights, benefits, amd ad- 
vantages designed by her said father, the said Daniel Clark, to be 
secured to her as far as it is competent for this honorable court to 
adjudge to her such rights, benefits, and advantages, and in the 
event that, in the opinion of -his honorable court, it shall be deemed 
incompetent and inconsistent with the powers conferred upon your 
honors to grant unto your oratrix the full benefit of said will of 
eighteen huindred and thirteen, as herem prayed for, that then your 
oratrix may, by the order and decree of this honorable court, be ad- 
judged, declared, and decreed to be lawfully and equitably entitled 
to her legitimate portion of the said personal property, rights, and 
credits belonging to the succession of the said Daniel Clark, or the 
proceeds and avails thereof which came into the hands of Relf 
and Chew, or either of them, as the forced heir of the said 
Daniel Clark, and that as to this portion, or her legitime of 
the suecession aforesaid, the said Relf and Chew, and each = of 
them, were and are in equity implied trustees for the use 
$450 and benefit of your oratrix, notwithstanding the said will 
of the said Daniel Clark made in the vear one thousand 
eight hundred and eleven, and that all and singular the acts 
and doings of the said Relf and Chew, or either of them, under the 
authority pretended to have been conferred by said will,are wholly 
null and void as respects the rights of your oratrix to her said 
legitimate portion of said succession, 

And that the said Relf and Chew may, and each of them, be re- 
quired by the order and decree of this honorable court to render an 
account with your oratrix in this honorable court of all and sin2zu- 
lar the personal property, slaves, stocks, book accounts, notes, bonds, 
morigages, and all chattels, choses in) action, rights, and erecdits, and 
the avails or proceeds thereof which came to the hands of said Relf 
and Chew, or either of them, and the revenues, rents, Issues, and 
profits derived by the said real estate and slaves, asa part of the sue- 
cession of said Daniel Clark, and that they may be required to pay 
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over to her the proportion of four-fifths thereof, with all the lawful 


interest which has accrued, or may accrue, thereon, and that your 


oratrix may have execution thereof, and that upon rendering such 
account the said Relf and Chew, and each of them, may be required 
to produce all the books from which such accounts are taken and 
all the vouchers for the pavinrent or disposition ot all moneys pre- 
tended to have been paid by them, or either of them, for or on ac- 
count of the succession of the said Daniel Clark. 

And that the said Relf and Chew, nicl each of them, may be co 
quired by this honorable court to set forth particularly ail the debts 
and liabilities due and owing by and chargeable upon the said sue- 


cession of Daniel Clark,and to whom were all sueh debts and liabil- 


ities due and owing respectively, and what was the nature of such 
debts and labilities, whether as principal or surety, individually 
and singly or jointly or iv solido, and with whom. 
S45] And that the said Reifand Chew, and each of them, may 
he required by the order of this honorable court to deliver up, 
under the direction of this honorable court, into the custody of the 
clerk thereof, all the books, papers, writings, and memoranda of 
every description which came into the possession of either of them, 
belonging to the late Daniel Clark, and that the same may be at all 
times subject to the inspection of your orator and oratrix ; and that 
after the accounting of said Relf and Chew, as herein prayed, shall 
have been completed, that said books and papers and all and singu- 


lar thereof shall be adjudged ana decreed to be the sole property of 


your oratrix, except such as may of right belong to said Relf and 
Chew, or either of them, as their proper vouchers. 

And that said Relf and Chew, and each of them, may set forth 
and discover, according to the utmost of their respective knowledge, 
information, and beliet, whether any property belonging to the es- 
tate or succession of said Daniel Clark remains which has not been 
disposed of by them, where the same is situated, and all the facts 
and circumstances connected therewith, and that the rights and 
equities of your oratrix are in no way or manner prejudiced by any 
power OF authority pretended to have’ been conferred by the said 
Mary Clark by reason of her act of procuration or power of attorney 
to said Relf and Chew, nor their acts under and [by] virtue of said 
pretended power and authority ; and that your orator and oratrix 
may have have such further and other relief in the premises as the 
nature and circumstances of this case may require and shall seem 
meet to this honorable court. 

May it please your honors to grant unto your orator and oratrix 
a writ of sequestration, to be directed to the said Richard Relf and 
Beverly Chew, conmmanding them and — of them to deliver up to 

the marshal of the United States within and for the district 
$452 of Louisiana all and singular the books, papers,and writings of 

every description belonging to the said Daniel Clark in his 
lifetime, and which after his death at any time came into the hands 
or under the control of them, or either of them, to be placed in the 
custody of the clerk of this honorable court, that your orator and 
oratrix may at all times have free access thereto, and the said Relf 
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and Chew, and each of them, or their attorneys, counsellors, solie- 
tors, or agents, nay have free “access to such books and pRLDCTS for 
the purpose of rendering the account herein prayed. 

May it please your honors to grant unto your erator and oratrix 
a writ of subpcena, to be directed to the said Richard Relf and Bevy- 
erly Chew, thereby commanding them, and each of them, by a cer- 
tain day and under a certain penalty therein to be inserted, per- 
sonally to appedr in this honorable court, and then and there full, 
true, and perfect answer make to all and singular the premises, and 
further, to stand to and abide by and perform such further order, 
direction, and decree therein as to this honorable court shall seem 
meet. 

And your orator and oratrix will ever pray. 

PC. WRIGITT, 


Nolicitor (il ( omplainants, oft f Cpe / 


Note.—The defendants are each of them required to answer the 
: : | ae 
interrogatories herein propounded, numbered 1, 2, 5, 4, 5, 6, 7. 
PC. WRIGHT, 


‘ ( omplt-’ Nol. 


Of this suit and other suits and rights In the fore- 
going bill set forth, and that without such inspection it is iImpossi- 
ble to prosecute the claims of said complainants in this bill set forth, 
and irreparable injury would thereby result to said complainants, 
as this deponent has good reason to believe, and from information 
does believe; and further deponent saith not. 

P.C. WRIGHT. 
Sworn before me this 16th day of December, 1544. 


KD. RANDOLPH, Clerk. 
Pa’ 13 Neheduli A. 


Ist. One valuable plantation, parcel, or tract of land situated in 
the parish ol , in the Ist district, in the State of Louisiana, 
about five leagues above the City of New Orleans, on the left bank 
of the river Mississippi, and bounded on the upper side by lands 
owned and possessed in the month of October, 1815, by Jacques 
Fortier, and extending in depth on both sides to Lake Pontechar- 
train, with all the buildings, tenements, hereditaments, and appur- 
tenances thereunto belonging or in any wise appertaining, being 
the same plantation, piece, or pareel of land which was purchased by 
the said Daniel Clark in his lifetime of one Stephen Henderson for 
the sum of one hundred and twenty thousand dollars. 

2d. A tract, portion, or square of land situated in the Suburb St. 
Mary of the said City of New Orleans, being the square of ground 
in said suburb bounded on one side by Phillippa street, on the see- 
ond side by Poydras street, on the third side by (ireus street, and 
on the fourth side by Perdido street, and measuring on Phillippa 
street three hundred and eighteen fect, more or less; on Povydras 
street one hundred and seventy-nine feet six inches, more or less ; 
on Circus street three hundred and forty-six feet, more or less ; and 
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on Perdido. street two hundred and eleven feet six inches, be the 
same more or less, together with all the buildings, tenements, 
hereditaments, and appurtenances thereunto belonging or in any 


wise appertaining. 

dd. A piece, parcel, or tract of land, with all the buildings, tene- 
ments, hereditaments, ana appurtenances thereunto belonging, situ- 
ated in the parish of New Orleans, on the right-hand side of the 
Gentilly road on going towards Gentilly from the City of New Or- 
leans,and in the neighborhood of said Gentilly, and being about 
twenty-two arpents on front of said Gentilly road, and possessing 


depth and extending back from said road according to a plan of 
said piece, parcel, or tract of land deposited in- thé office of 


8454 Savinier Blane, notary public in and for the parish and City 
of New Orleans, by Richard Relf and Beverly Chew, by act 
dated the 27th day of December, 1820. 

4th. A piece or parcel of land, with the buildings thereon, tene- 
ments, hereditaments, and appurtenances thereunto belonging or in 
any Wise appertaining, situate in the City of New Orleans, and being 
known and distinguished as lots number one hundred and eighty- 
four and one hundred and eighty-six. in Royal street, in said city, 
being the same lot of land and buildings which were sold and con- 
veyed, together with other property, to said Daniel Clark by James 
Pitot, by an act of sale before Peter Pedesclaux, notary public, ou 
the 24th day of February, 1815, measuring thirty feet fronton Royal 
street and one hundred and twenty feet in depth, and bounded on 
one side by property which, in said month of February, 1815, was 
owned or possessed by Madame Widow Larities, and on the other 
side by property which, in said month of February, was owned by 
Messrs. Grrandchamp and Alomier. 

Sth. Three lots of land, adjoining together and forming but one 
piece or parcel of land, and each lot being sixty feet front and one 
hundred and twenty feet deep, and situated on the southerly corner 
formed by the intersection of ‘Toulouse ancl Burgundy streets, oft the 
square of ground in the said City of New Orleans which is bounded 
and enclosed on one side by sald ‘Toulouse street, on the second side 
by Rampart street, on the third side by Saint Peter street, and on 
the fourth side by said Burgundy street, together with all a// tene- 
ments, hereditaments, thereunto belonging or mM any WIse appr I'- 
taining, the said three lots of land, which form togecther as afore- 
sald but one plece or parcel of land, being the same that were sold 
and conveyed, together with other property, to said) Daniel Clark 

by the aforesaid James Pitot, by act of sale passed before 
8455 Vierre Pedesclaux on 24th February, 1813,are are known and 

designated Ohoa Thhat}) or plan of the square—formerly the old 
burying ground—and included aforesaid, between Toulouse, Ram- 
part, ot. Peter, and Burgundy streets, drawn by Carlos Trudeau, 
dated June 11, 1801, and deposited in the office of P. Pedeselaux, 
notary public, as lots 1, 2, and 12, said lot No. 1 forming the said 
corner of Toulouse and Burgundy streets, and measuring sixty feet 
four nat s front ))} Burgundy street bv 120 feet dee i). : 
Gth. A piece, parcel, or tract of land situated in the quarter of the 


LS eee 
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Bayou St. John, in said parish of New Orleans, containing about 
one hundred and thirty-five arpents, and adjoining the road of the 
Canal Carondelet and the land of E. Conechieux, running thence 
along Broad street to Bellechasse street of the Faubourg St. John, 
and land which, in the month of October, 1821, was owned or pos- 
sessed by Mrs. llenry : the nee to the lune of levariste Blane ana to 
the Bayou St. John, in conformity with a plan drawn by Joseph 
Pilié, dated August 20th, 1821, and annexed to an act of sale of said 
tract made by Richard Relf and Beverly Chew to Evariste Blane, 
anal passed before Philip Pedesclaux on the 30th dav of August, 
1821, together with all the buildings, tenements, hereditaments, and 
appurtenances thereunto belonging or — any wise appertaining. 
7th. A lot of land, with the buildings, tenements, hereditaments, 
and appurtenances thereunto belonging or In any Wise appertaining, 
situated in) the Suburb St. John at abor uta league from the City of 
New Orleans, being known and distinguished on a plan of the said 
suburb made by B. Lafon, dated Ist day of June, 1809, and de- 
posited in) the office of .. Pedesclaux, notary, i sili City of New 
Orleans, as lot No. 5 in the square No. 25 of the said Suburb St. 
John, being sixty feet in front on Washington street and about one 
hundred and twenty feet deep. 
S456 Sth. Eight lots of land,from 1 to 8, both inclusive, forming 
the squi ire No. 28 of the Suburb St. John, in the said City and 
parish of New Orleans, as the same are laid down and deseribed on 
the before-mentioned plan of the said Suburb St. Jolin, made by B. 
Lafon, together with all the buildings, tenements, hereditaments, and 
appurtenances thereunto belonging or in anywise appertaining. 
9th. A lot of ground situated in the said Suburb St. Jolin, on the 
square designated in the above-mentioned plan made by B. Lafon 
as the square No. 50, being 192 feet in front on Washington street 
and sixty-four feet deep, and forming a corner of said square of No. 
do, together with all the buildings, tenements, and hereditaments 
and appurtenances thereunto belonging or In anywise appertaining. 
LOth. A piece, parcel, tract, or Sy Ua Pe of land 1) the siilil Suburb 
John, and known nnd distinguished (>) the suid plan made 1 
the said B. Lafon as the square number four, in the said Suburb St. 
John, and measuring two hundred feet front on said Washington 
street, three hundred feet front on St. John street, one hundred and 
thirty fect front on Broad street, and eighty feet front on Place Le 
Buton, together with all the buildings, tenements, hereditame hits, 
and appurtenances thereunto belonging or In anywise appertaining. 
lith. A plantation or tract of land situated on the right bank of 
the Bayou Lafourche, op-osite the town of Donaldsonyille, and meis- 
uring eleven arpents In front on the Mississippi river, and twenty- 
nine arpents on the said Bayou Lafourche, be the same more or less, 
being the same tract or parcel of land which, during the lifetime of 
the said Daniel Clark. Wiis purchased nia held by Wade [ammpton 
for the said Daniel Clark, and conveyed in February, ISIS, by act 
passed before Charles I) . jude of the parish ol Ascension, by 
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said Hampton, after the death of said Daniel Clark, to Rich- 
S457 ard Relt, one of thie le ft ndants I reinaltter named named, who 
assumed to receive such conveyance as pretended executor of 
said Daniel Clark, who subsequently conveyed the said tract or parcel 
of land to one Barthelemy Lafon. 
l2th. A tract of land purchased by Daniel Clark of Wilham Simp- 
Son, by acl passed before P. Pedesclaux, notary public af the City of 
New Cdr adlis, On the oth day of June, ISI2Z. and which In situated 1) 
the parish of Ascension and Counts Areadia, on the lett beanik of the 
River Mississippi, measuring in fronton said Mississippi river cight- 
eeh aPrpents and one-hatt arpents, and extending back from ectdcl 
Mississippi river in depth forty arpents, and bounded on the lower 
side by land which Wiis owned 12) IS16 by Beverly Chew ana Rich- 
ard Relf, and on thie Upper 1d by land Which was sold and COll- 
veved in said year 1S16 by Beverly Chew and Richard Relf to 
Stephen Llenderson ana (rr, Ww. 1) strehan. 
l5th. A lot, piece, or parcel of land in the City of New Orleans, in 
the square bounded by Delord street, Tivol Cirele, St. Charles street, 
st. Joseph street, and Camp street, being the lot on the southeasterly 
corner ot sata square, Which corner Is formed by the Intersection of 
the said Camp street and Delord street in the Suburb St. Mary of the 
City of New Orleans, and micausuring sixty feet, French measure, on 
Camp street, and one hundred and twenty feet, lrench bycasure, On 
Delord stre 
l4th. ‘Dine Capua undivided half part of a tract of land situated iit 
Mauchae, on the cast bank of of the River Mississippi, anc bounded 
on the upper side by lands which, in the year IS1l5, were owned or 
possessed by the Widow Ilarson, and on the lower side by lands re- 
served by the Spanish Government for the fort, with all the depth 
that is expressed or conveyed to the said) Daniel Clark in an 
8495 act passed before Peter Pedesclaux, of New Orleans, notary 
public, dated June 25d, 1806, with all the rights, profits, com- 
modities, servitudes, and appurtenances to the same belonging or 
nN cUTh Wise appurtaining, In lie the same that the said Daniel Clark 
sold and conveyed 1) his lite tina ce C‘clestine St. \|-——. by ah act 
passed before John Lynd, Hhotary public, Ot) Mareh Oth, IS] s Which 
act of sale afterwards was, to wit, on the 28th day of May, IS14, 
rescinded by sentence of the district court of the then third district 
of Louisiana. 
loth. A piece, parcel, or tract of land situated In near Duval’s 
plain, about two leagues from the town of Baton: Rouge, in Louisi- 
ana,contaming five hundred arpents, be the same more or less, being 
the same tract which said Daniel Clark acquired by purchase of 
Charles Fessin, by al act passed before the parish judge of the 
parish of Baton Rouge, in the State of Louisiana. 
loth. A traet of leanne containing fourteen thousand and = fortv- 
seven arpents, be the same more or less, situated on the east side of 
the River Comite, nine miles from its confluence with the River 
Amite, and bounds dl, in the Voar ISIS on the north by lands belong- 
Ing to the sic Daniel Clark, on the south by lands eranted to 
Sophia Josephine ana Lvosalia Grandpre, Ol} the Cust by public 
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lands, and Onl the West by the River C‘omite, ads appears by cl certificate 
and map or plan of survey executed by Don Vincent Sebastione 
Pindado, dated October both, LSOs, and numbered 1t5b9). 

l7th. A tract of land containing twelve hundred and forty-eight 
arpents, situated in the district of East Baton Rouge, in the said 
eastern district of Loulsiana, six and one-quarter tniles east of the 
River Mssissippl, and ten miles north quarter northeast of the fort 
of Baton Rouge, and bounded in ISI north and and cast by public 
lands, and on the south by lands granted to John F—, and on the 

west by lands of of the late John Britillier and late John 
S409) Rosset, as appears by a certifieate and plan of survev exe- 

cuted by sald V.S. Pindado, dated October 9th, 1805, and 
numbered 1644. 

Sth. A tract of land containing four thousand three hundred 
and sixty-four urpents, situated in the district of Baton houge, in 
the said eastern district of Louisiana, on the west side of Sandy 
creek, nineteen miles south ot the line of demareation, and bounded 
in IS19 on the north and west by publie Jands, on the south by 
lands evranted to Carlos, and on the east by sald creck, as appears by il 
plan and certificate executed by N. V. Pindado, dated December 2, 
LSO3, numb'r 1608. 

sth. A tract of land three thousand eight hundred and twenty 


_ 


arpents, situated in said district of Louisiana, on the west side of the 
River (C‘omite, anid fronting thereon three nied one-third miles above 
Redwood creck, anil bounded In ISM on the north by Vacant lands, 
on the south by lands granted to J. B. Labitut, on the east by the 
said River Comite, and on the west by land belonging to the estate 
of the said Daniel Clark, as appears by il plan and certificate of 
survey, number 160%. 

20th. A tract of land containing two thousand five hundred 
arpents, situated in the said eastern district of Louisiana, at the 
head of Jones’ creek, SIX an! one-quarter tiles quarter northeast, 
from the foot of Baton liouge, and bounded in ISl on the north 
and east by vacant lands, and the south by lands belonging to the 
sald Daniel Clark, as Lp pears by certificate No, 1700. 

Zist. A tract of land containing two thousand arpents, situated 
in the eastern district of Louisiana, nine and one-quarter miles 
Cast quarter northeast from the fort of Baton Rouge, and avd bounded 
In ISI on the north by land of the said Daniel Clark, and on 
south, east, and west by vacant lands, as appears by a plan or map 
and certificate of survey No. 1700. 

22d. A tract of land containing twenty-one thousand nine hun- 

dred and twenty-one arpents, being an undivided part of these 
$460 tracts containing fiftv-two thousand arpents, situated on the 

east sideof the River Comite, in the eaastern district of Louisi- 
aha, the lower line being about eloht miles above its conthuence 
with the River Amite, in 1IS19, on the north side by lane eratted 
to Jerome Lachopelh, Ol) the south side by lands ranted tor Ce. NI. 
Morgan, on the east by vacant lands, and on the west by the River 
Amite, as appears by the plan or map and certificate of survey of 
Ch’s Turdean, number 1721, and dated April 17th, 1804, 

* 
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25rd. The equal undivided half part of a traet of land or planta- 
tion situated im the parish of St. Jolin the Baptist, at or about twelve 
leagues from the City of New Orleans, having about ten arpents m 
front on the River Mississippi and forty in’ depth, and) bounded in 
Cambe, and 


IS1l4 on one side by lands owned or possesed by 
on the other by lands owned and poss-ed by the widow of James 
Deslondes. 

P5th. A traet of land situated on the left bank of the Bayou Lia- 
fourche, in the eastern district of Louisiana, b ‘ing about SIX arpents 
in front on the said Bayou Lafourche, and bounded in 1819 on both 
sides by lands owned or possessed by Louis Haitier. 

26th. A tract of land containing five thousand four hundred and 
seventy arpents, situate In the eastern district of Louisiana, on the 
eastern side of the River Comite, at or about twelve and three-quarter 
miles from the line that separated the King Mf Spain’s dominions 
from the American territory, and bounded in 1815. by the lands 
surveyed for Don Manul Parcia, and Juan de Lassize, on the south 
by lands surveyed for Don Christival de Armas, east by the said 
River Comite, and on the west by vacant lands. 

Slaves.—Two hundred and twenty-six slaves, severally named : 
Lubin, Coke, Solomon, Jacob, Jacques, Argen, Jacob, Antoine, David, 
George, Paul, Adam, Doctor, David, Randolph, Etienne, Lubin, Relf, 
Providence, Laindor, lieuro, Noreisse, Nede, Isaac, Jean, Solomon, 
Austin, Tom, Gebaud. Wallace, Charles, Jacques, Cordis, Davis, Car- 

dinal, Jerome, Lo tele he, John, Merode, Willis, Moise, Davy, 
S461 Andre, Dress, Andrew, Thom, Field, Bob, Alice, James, 

Ilarryv, Shorter, Arthur, Ledger, Sam, Phoebe, Fanny, Anne, 
Genevieve, Betty, Polly with her two children, one named John and 
the other suck ling, liza with her eliid William, a doctor Hhegyro, 
Hector, William, Janvier, Stewart, Jim, Kersey, Manvier, Kett, Brown, 
John, Winney with her child David, old Esther, Billy, Haunah, 
James, MeCall, Philly, Betsy with her child Mouthson, Easther, 
Morning, Sam, Old) Let, Grace, Elijah, James, Rose, Hannah, Bud, 
Patty, Lawrence, Franky, John, Charles, Mehkensy, Margaret, fanny 
with her child Marie, Nelson, Major; Nanny with her three ehil- 
dren, Helluk, Banky, and Majorah; Spendeur, Thenier, Old Major, 
Darkey, Dorianna, Smith, Cambridge, Rachel with her child Gabri- 
ella, L. Wenney, Sarah, Judice, Polly, Fanny, Mace, Molly, Naney, 
Kevy, Jane, Naney, Washington, Betty with chold ‘Tom, Betty, 
Grog, Patience, Suky, Ledley, Mamy, Sukey, Edmund, Old Rachel, 
Dinah, Dan, Levy, Antony, Rachel, Charlotte, Waldren, Nailey, 
Betty, Benny, Jenney, Kittey, Henrietta, Bob, Elsy, Betty, Peggy, 
Hartas, Thomas, Sally, Kitty, Amy, William, Ben, Amy, Rashly, 
Jinny, Jones, Rachel, Jack, Mary, Joe, Sukey, Viectorne, Joe, Rachal, 
Pegey, James, liarris, Rachal, George, Jones, Campaigne, Rose. 
Ann, Thom, Zazo, Peter, Marv, George, Job, Pegev, Jack, Nathan, 
Toby, (i olly, Phil, David, James, Sheckling, Luey, Morrow. { recOrge, 
tose, Rosetta, Hannah, Judick, Nelly, Silva, Kitty; Julia with her 
three children named John, (Quack, and Jenny - Louise, Little Jim, 
Jerry, Tobby, Jeffrey, Naney, Dinah with her child James, Char- 
lotte, Kitty, Pegey with her child Jewy, Arthur, Sally, Rady, Rachel, 
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Rachal, as the said two hundred and twenty-six slaves are enu- 
merated and described in a document purporting to be an inven- 
tory of the Property of the said Daniel Clark’s succession, deposited 
In the probate court In and [for] the parish and City of New 
Orleans. 

Stock, &e.—Cows, oxen, niules, and ot 
S162 and other articles of domestic use : books, shrubs, and flowers, 


. ] ;" sae 4 . 
her animals. furniture, 


used and possessed during lis lifetime Hy thie ssid Daniel 
Clark, at or Immediately in the vicinity of his dwelling or domicil 
11) the Suburb St. John, of the ( ‘Ity (>| New Odrle ctlis, and \\ hich Were 
of the value of four thousana “nel torty-four dollars and upwards : 
and also certain other furniture, articles of domestic use, gardening 
tools, lo plements of husbandry, horse Ss, ONE), mules, una other uhi- 
mals, of the value of three thousand eleht hundred and sevently- 
three dollars, and upwards ; which were owned and emploved by the 
sad Danie! (‘lark during lis lite time LLpoon the site plantation here- 
Inbefore deseribed as purchased by him from Stephen [Lenderson 

Debts and choses in action.—lIst. A debt of sixteen thousand dol- 
lars due to the said Damiei Clark by Zenon Cavalier and Louis de 
Ferict, and secured by mortgave, rT lng the purchase honey of a 
plantation situate on the Meterie, at the distance of one lougue ana 
a-half from New Orleans, sold to said Cavalier and De Ferret by 
sald Daniel Clark bv act before Peter Pedesclaux, dated January 
20th, 1812. | | 

Yl. A debt of fifteen hundred dollars nid upwards, due from 
David Porter to the said Daniel Clark. 

ord. A debt of ten thousand dollars and upwards, secured by 
mortgage, and due to the said) Daniel Clark from David Urquhart, 
Davic Williams, anal James Williams, for a tract of land sold LO 
them by the said Daniel Clark bv Hel passed before Pet r Pedesclaux 
on the 16th of Mareh, IS12. 

Ith. Certain debts, amounting in all to the sum of eighty-five 
thousand four hunadre d and thirty ~( rolyt dollars and forty-one Celts, 
as the same are specified in the document hereinbefore referred to as 
purporting to be an inventory of the estate of the — Daniel Clark. 

A tract, parcel, or piece of land containing eight hundred square 
arpents, situated ten leagues south of Fort Dainmure and two leagues 
Cust of the MLississi ppl rive ig bounded by N. by David Loss, I. by 

George Brandon, on the other side by crown lands. Said 
S463 lands was acquired by fy Archinaud by concession and de- 

cree from the intendant and governor of the province of the 
date of April, 17S. 

A tract or parcel of land containing eleven hundred and fifty- 
three urpents square, in the district of Natelhez, at a placed called 
* Tlomoehitte,” bounded OlL Oe s1dle Dy lands of Don Carlos de 
Grandpré and on the other by land of the Spanish domain, bought 
of Joseph Maria Captello and Rosalia Grandpré, by act in the office 
of Louis T. Caire, 25 June, 1797. , 

A lot or parcel of lane thirty-one feet Oy) Chartres street, in) the 
City of New Orleans, running back seventy-four feet and one-half, 
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then twenty-five feet wide, running back one hundred aud thirty- 
live fect. 

A tract, piece, or parcel of land situated in the district of Felie- 
lana, between Feliciana river and. the “Arrovo ” Alexander, at or 
about ten miles from Mississippi river, bounded on the south by 
land belonging to Tlueh Coile, Ek. by land of Mrs. Anna Marbury 
and Hannah Higgins, on the north by lands of Bernard Barnaby 
McDermott, and on the west by vecant lands, and containing one 
thousand urpents, eranted tO 1 foutll by Manuel de Lemos Gayoso 
27th Sept., Lis. 

A lot or parcel of land thirty feet front on Conti street, in the 
City of New Orleans, ninety-six feet deep, bounded — Joseph Pomas 
and Sophia Bromer. 


A lot or parcel of land in the City of New Orleans forty-three feet 


front on St. Ann street, one hundred and forty feet deep, bounded 
by John Frederick and Margaret Trudeau, 

A lot or parcel of land in the ¢ ‘It of New Orleans thirty feet front 
on St. Louts. street, Ole hundred and fifty feet deep, bounded by A 
Ventura Morales and Francis Branton, f. m. e. 

A traet, piece, or parcel of land containing one thousand arpents, 
Natchez district, western part of the Bayou Feliciana, bounded by 

Robert Messon and Jolin Jovee, and for the other side vacant 
S454 lands, some tracts, pieces, or parcels of lands containing seven 

hundred arpents surface, on the waters of Bayou Sara, bounded 
by “Sligo lands.” 

A lot or parcel of land in the City of New Orleans, seventy feet 
fronting on St. Louis street, one hundred and twenty feet deep, 
bounded by Francisco, Collet, and Robert Jones. 

A tract, piece, or parcel of land eleven arpents four toises and one 
foot, fronting the river, in Parish La Fourche, bounded by Vizier 
and Judice, and on the rear by a sort of lagoon or marsh. 

A tract, piece, Or parcel of land containing three thousand arpent-, 
in Baton Rouge district, east side Amite river, eight miles, more or 
less, above its confluence with the Comite river, bounded north by 
the lands of John Castilla, south ly Robert Roremfer, east by Vi- 
cant lands, and west by said River Amite. Survey No. 1641. 

A tract, plece, or parce! of land contaming nine thousane arpents, 
on said Amite river, twelve miles, more or less, from its contluence 
with the Comite river, bounded N. and EE. by vacant lands, S. by 
David Holston, and W. by said Amite river. Survey No. 1642. 

A tract, piece, Or parcel of lesniel containing three thousand nine 
hundred arpents, in Baton lhouve district, on the right bank of 
Comite river, five miles or near its confluence with the Amite river, 
and eight miles N. E. } EF. of the fort, bounded N. by said Comite 
river and by those of Austral and vacant lands, E. by Widow Le 
Roy, west by George Koor. Survey No. 1645. 3 

A tract, piece, or parcel of land containing six hundred and two 
arpents, in the district of Feliciana, FE. side river of that name, thir- 
teen miles N. N. EB. from confluence with the Mississippi river, 
bounded above by Isaac Leonard, Eben Adam, and Policarp Reg- 
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illo, below by Gabriel Blackburn, and in front by said River Feliei- 
ana. Survey No. 1646. 

A tract, piece, or parcel of land containing ten thousand two han- 

dred and sixty-three arpents, in the district of Baton Rouge, on the 
west side of the Comite river, bounded N., by the stream 

S4ioo “ Bosquet Rouge * and vacant lands, and E. by the bank of 
same river. Survey No. 1647. 

A tract, piece, or parce! of land containing Seve) thousand iLP- 
pets, In Baton Rouge district, east side of the Comite river, at six- 
teen miles or. near its confluence with the Amite river, bounded N 
and E. by vacant lands, S. by Thos. Urquhart, and W. by Comite 
river. Survey No. 1648. 

A tract, piece, or parcel of land S ntaiming twenty-erglit thousand 
five hundred and twenty arpents, in the district of Baton Rouge, 
according to a plan made by Trudeau. 

A tract, piece, or parcel of land forty arpents front aud forty ar- 
pents deep, at Puss Opelousas, on or near Prairie Nes Pique, on both 
sides the bayou, acquired by Margaret des Bord from Joseph La- 
baume, per act before Alex. Chevalin Declanet, 18 Feb., 1752. 

A tract, piece, or parcel of land containing one thousand arpents, 
district of Feliciana, at about 15 miles distant to the N. } N. E. of 
Mississippi river and about five miles to the FE. of Feliciana river. 

One-half of — are established at St. ernard, distance nine leagues 
from the city, with the stock thereon, boundedaries according to act 
before Charles Himines, 26th October, LSOL. 

A tract, piece, or parcel of land containing ninety arpents, district 
of Galveston, bounded on one side by William Spawn, on the other 
by Francis Morales. 

A lot or parcel of land in the city of Galveston, on Mangona 
street, bounded by Jos. Capetano & P. Rameres. 

A tract, piece, of parce! of land containing ten arpents front by 
forty arpents deep, on each side the Bavou Terre aux De ul, making 
eight hundred superficial arpents, bounded one side by Neurisse 
and on the other by Clark and De la Croix. 

A tract, plece, or parcel ef land containing eighty arpents, on 
Mississippi river, at Galveston, with depth to Amite river, bounded 
Gn one side by Jos Capitaine and on the other side by Jos. Pino. 

Two lots or pareels of land in the city of Galveston, being 
S466 number one in square twenty-nine, and number two In square 
thirty, fronting streets Galvez, Gollila. 

A trret, piece, or parcel of lei forty arpents front On each side 
the River Nespique, at the post of Opelousas, in all eighty arpents 
front, customary depth, beginning at the lane of the old road. 

A lot or parcel of land in the City of New Orleans one hundred 
nia twenty front on the road outside St. Lous door, and the depth 
as far as the limits of the land belonging Lo IS 'p'te Maregny. 

At lot a parcel of land situated behind a traet of land, the prop- 
erty of the purchaser extending from the limits of said lot of ground 
to St. Thomas street. 

A tract, piece, or parcel of land containing cleven ana one-quarter 
arpents, fronting on the river, with usual depth, in the parish of 
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Ascension, bounded on the upper side by Mr. Rhodes and on the 
iower by Mr. Dobes. 

A tract or plece Or parcel of land in the district of New Thera 
(Newtown), Attapas, contaimine twenty arpents front by lorty deep, 
westerhl side of the River Téehe, nicl <1X other arpe hts on the castern 
side thereof, according ce plan ot Portier, SUPYCVOR, NC., of 25d May, 
LSODS. 


A tract or parcel of land, “Aux Plaquemines Bruslees,” county of 


Opelousas, having forty arpents front by forty arpents deep, joining 
Ol) O16 side Henry Borier ania the other Maloo, containing twelve 
hundred and ninety-nine ji") acres, as per plan drawn by M. Darby, 
deputy surveyor, on the Ist of October. 1SO06. 

A tract or portion of land, “Une Cypuére,” from eight to ten 
leagues supertici Ss, more or less, about five leagues by water below 
the “ Poste due Ouchita” and one league by land, on the right bank 
of said river, on the Bayou de la Chemere au Toudre, according to 


the plan by Charles Laveau Trudeau, late surveyor general of 


Louisiana, and the concession of Don Manuel de Gayoso de Lemos, 
Governor of Louisiana, to Jean Fillniol, dated 1th September, 1797. 
A tract, piece. or parcel of land containing four bundred and 


eighty arpents, joining and in the —of the land, on the Bayou. 


$467 de la Cheniere au Toudre; also granted by Gov’r Lemos to 
hilhiol on the 18 Sept., Whe . 

A tract, piece, or parcel of land containing thirty supercial 
leagues, or two hundred and eight thousand three hundred and 
forty-four arpents, granted to Joseph de la Maison Rouge by Baron 
de Carondelet, Governor of the province, 2) June, atyy, according 
to a plan by Charles Trudeau, 14 June, 1797, 

A tract, piece, or parce] of land, containing two hundred anid 
twenty arpents, or thereabouts, on the Carendelet, bounded by Le 
Breton, Dorgenoy Ol) the ‘.. by Suburb St. John Ol) the north, by 
the Bayou St. John on the west, and by said canal on the 3. 


Di f ts’ kev’ : hy fore Laushe p< one r. Di meeerrer of I if and ( Tee it’, kiled 
() April, IS 1o). dp (tS¢ ot (Fines and Wife is, he if and iT, i, No. 
1765. 


Circuit Court of the United States in and for the Fifth Judicial 
District, holding Sessions in thi City of New Orleans within said 
Circuit. In Chancery. 


RicHarp Retr and Bever.ty Curw 
i. 


kK DMUND ‘P. GAINES and Myra CrLark. his Wife. 


The said defendants, by protestation, not confessing or acknowl- 
edging all or any of the matters and things in said complainants’ 
bill contained as true in such manner and form as the same are 
therein and thereby set forth and alleged, do demur to said bill, and 
for cause of demurrer show that the said complainants have not by 
their said bill made such a case as entitles thr mina Court of equity 
to any discovery from these defendants, or from either of them, or 
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to any relief against them, or ort either of them, us Lo the bhbiil- 
ters contained 1) their sriic bill. Or Ont such niatters contained iy ther 
said bill, and that any discovery which these defendants, or cither 
of them (not admitting that they can make any discov: rv) could 
make touching the matters afor sid complained of insaid bill, the 
whole cannot be of any aval Lo suid COTM} pe Tne ifs for any of the 
purposes for which a discovery Is sought against these defendants 

by said bill, nor entitle said comp ied unants toany relief im this 
S468 court touching any of the matters therein comp Nained of. 

Where fore , and for divers othe r wood cuuses of demurrer it}? 
pearing on the bill, these defendants do demur and pray the judg- 
ment of this honorable court whether they, or either of thi I), shall 
be compelled to make any further answer to said bill - and pray 
to be hence dismiss dl, VOC. 

And the aforesaid defendants, by protestation, not confessing or 
acknowledging all or any of the matters or things set forth in the 
bill of complaint In any manner or form as they are therein set 
forth, for further cause of demurrer to sale bill doth show that it 
appears by said bill that said complainants do seek the possession of 
divers and sundry title pRUEPCTs, deeds, and other papers and docu- 
ments relating to the personal and real estate of the late Daniel 
Clark, in said bill mentioned, and that the same may be delivered 
up to the complainants, these defendants do demur in law and for 
cause of demurrer showeth that no Ppersoh OP Persons, by the an- 
cient and approved rule ot this honorable Court, shall exhibit il bil] 
of complaint in) this honorable court against any othe I’ Persoll or 
persons for a discovery of deeds and writings belonging to such 
complainants, and upon which, in lis possession, he might main- 
tain a suit at law, and pray relief in relation thereto, unless such 
complain-t or complain-ts shall at the time of exhibiting such bill 
make affidavit that he, she, have all such deeds and writings so 
sought after in his or her possession or custody or power; where- 
fore and for that said complainants have not made affidavit of not 
having said deeds, accounts, vouche 4t or other writings in) the Ir cus- 
tody or power, and have not specified the same, so <ought after by 
said bill, these said defendants demur to such parts of said bill as 
aforesaid, and humbly pray the judgment of this court whether they 
shall be compelled to make any further or other answer to the said 
bill; and they humbly pray to be henee dismissed with their reason- 
able costs in this behalf sustained. 

ord. And for other and further cause of demurrer sid defendants, 
by protestation, not confessing or acknowledging any of the matters 

or things therein contained, doth show that the scope and 
S469 end of said bill of complaint is to be reheved touching sev- 

eral sums of money, debts due, and real estate by said bill 
supposed to be due by defendants, in property supposed to be in 
their possession or for which said bill seeks to make them lable, 
and to account to said complainants, and which satd complainants 
would by their bill seck to have decreed to them > virtue of and 
pursuance of an alleged last will and = testament by Daniel Clark, 
deceased, and yet said complainants have not alleged in their bill 
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that they have proved the said alleged will of said Daniel Clark 
made, as in said bill alleged, by said Daniel Clark in 1815, and that 
it has been in any manner probated by any competent authority 
whatever, or that they, the said complainant-, have taken upon 
themselves the execution thereof: wherefore the defendants demand 
judgment of this honorable court whether they shall make further 
or other answer to said bill, 


ith. And for other ana further cause ol demurrer, by protestation, 


&e., said defendants to said bill of complaint show for cause that 
sald complamants lor any and all matters and things in their bill 
made cause of complaint, have by the laws of Louisiana a full, com- 
plete, and adequate and effectual remedy in the courts of baw, and 
on the law side of this honorable court, according to the known, 
usual, and acknowledged common law of Loultsiana, and under 


codes and stitutes passed and 1) full force ils laws in said State of 


Louisiana. 

oth. And sid defendants, by protestation, NC., and for other and 
further canse of demurrer to said complainants bill, do show that 
by said bill it is set forth and alleged that the will of Daniel Clark 
male 11) IS] ] hiss been admitted to probate has heen admitted to pro- 
bate in the probate court in and for the parish and City of New Or- 
leans, and that these defendants heen been SWorlh) and authorized by 


said probate court as testamentary executors of of the sald will of 


him,the said Daniel Clark; wherefore the defendants submit 
S470 this court cannot entertain jurisdiction in the premises as set 
forth in said bill while the probate of said will of 1811 re- 
mains mn full force in said probate court, to whose jurisdiction and 
process these defendants are liable, and defendants therefor submit 
unto this honorable court whether they shall be made to answer 
unto said complainants’ bill; and they pray to be hence dismissed. 
Gth. And said defendants, by protestation, &c., for other and fur- 
ther cause of demurrer do show that said complainants by said bill 
do set forth that said Daniel Clark did in the vear IS15 make and 
duly execute an olographic will, and said complainants by their said 
bill do now seek for and ask that a decree may be herein made In 
their favor whereby it may be adjudged, ordered, and decreed by 
this honorable court “ that the said Daniel Clark did make and ex- 
ecute his last will and testament, bearing date in the vear one thou- 
sand mght hundred and thirteen ;” that said will was in due form 
of law an olographic will, and was a complete revocation of any 
former will or wills before that time made by the said Daniel Clark ” 
Wherefore these defendants submit to this honorable court — cannot 
entertain jurisdiction in the premises concerning the matters and 
things in said bill of complainants contained, so far as said com- 
plainants seck to have a decree entered to establish a will of the late 
Daniel Clark ; wherefore said defendants do demur and pray judg- 
ment of this honorable court whether they shall be compelled to 
make answer to said parts of said bill, and pray to be hence dis- 
missed, 
7th. And said defendant, by protestation, &e., for other and fur- 
ther cause of demurrer to said bill do show that in said bill it is 
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alleged that in May, 1811,said Daniel Clark may- lis will and testa- 
ment devising in general terms his estate to his mother; that after 
the death of said Daniel Clark said will was duly probated, and 

letters testamentary were granted to these defendants by a 
S471 court of the then exclusive jurisdiction of such matters. And 

that said complainants by their bill do allege and pretend, 
beeause of the reasons by them assigned, that the said will of 151] 
and the probate thereof, and the granting letters testamentary there- 
on, were all void, and that said bill asks a decree whereby it may be 
adjudged that the said will of IS11 had been revoked ; that the pro- 
bate thereof and the granting of letters thereon should be declared 
revoked, utterly void, and of no ellect. Whereby it Is sought LO 
obtain an order from this court to avoid, annul, and revoke the 
judgment and decree of the honorable the court of probates of the 
parish and City of New Orleans, whereby the will of the said Daniel 
Clark made in 1811 was probated, and letters testamentary were 
granted to these defendants. Wherefore these defendants submit 
whether this honorable court will maintain its jurisdiction in this 
case for any of the purposes prayed for by complainants in the parts 
of their said bill hereby referred to, or whether these defendants 
shall be obliged to answer to said parts of said bills; and they pray 
to be hence dismissed, with costs. 

Sth. And said defendants, by protestation, WC., hot culmitting, XC., 
— further and other cause of demurrer do show that said complain- 
ants in their said bill do show no legal cause why they should not 
be obliged to proceed with their CAUSE, if any they have, in the court 
within the parish and City of New Orleans having jurisdiction, 
custody, and control of the said will of Daniel Clark made in ISI] 
and probated in 1813, and then to apply for the revocation of said 
probate, and the establishment of the alleged will of Dantel Clark 
made in IS15. Wherefore said defendants do demur and pray the 
judgement of this honorable court whether thev shall be made to 
amhswer further unto sic bill: anid thie \ pray LO be hence dismissed, 
with their costs, We. 

Sth. And said defendants hy protestation, Keo. not cont sing, ae. 
for further and other cause of demurrer, doth show that mn no par 

of said bill is it averred that this honorable court hath JUuris- 
S472. diction of the subject-matter of this suit or the parties thereto 

Wherefore defendants demur and pray the Judgment of this 
court whether they shall be bound to answer further unto said b/IT: 
and they pray to be hence dismissed, with their costs. 

lOth. And said defendants, by protestation, &e., not confessing, 
&e., for further and other cause of demurrer to said bill do show 
that said complainants, by their bill. have scl forth that Daniel 
Clark did make and duly execute his will in ISL], whereby he de- 
vised the whole of his property, real and personal and mixed, unto 
Marv Clark, his mother, and that said will was duly probated after 
the death of said Daniel Clark: that said Marv Clark, if living, anil 
if dead, then her heirs-at-law or legatees, are Proper cenicl absolutely 
hecessary parties to this bill, without whom no decree could be ren- 
dered avialnst defendants, who as to the real heirs and levateces by 
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will or otherwise of said Daniel Clark are but the agents or trustees, 
after the pavinnent of the said Daniel Clark, his legacies, &e., and 
ascertaining What lis real Property ; and the sid complainants hot 
having made said Mary Clark or her heirs or legal representatives 
parties to this bill, these defendants do demur, and pray the yu _ 
ment of this honorable court whether they shal] be obliged ce make 
further answer to said bill until said complainants shall have made 
the heirs of Mary Clark parties to this bill: and they pray to be 
hence dismissed, with their costs, &e. 
ldth. And said defendants, by protestations, &e., not cont <sing, 
&c., for further and other cause of demurrer do show that said com- 
plaimants, by their bill aforesaid and by the praver thereot, do pray 
and demand of this honorable court a decree, whereby that it shall 
be adjudged that the will in said bill alleged to have Aare been made in 
LSis by said Daniel Clark was wood and valid, legal and binding, 
and as such that the contents thereof are to be ascertained by this 
court and the said complainants decreed to the rights which they 
aver and set forth as entitled to under said supposed will of Daniel 
Clark alleged to have been made in S15: and the said com- 
S475 plainants in their said bill do set forth that if said alleged 
will of said Daniel Clark dated in 1813 be not established, 
and that it be decreed that this honorable court is incompetent and 
has no power conferred upon it to grant complainants the relief they 
ask for under the will alleged to have been made by Daniel Clark 
In 1815, that then there may be a decree that the oratrix be de- 
clared legally anid equitably entitled to her legitimate portion, XC, 
as the forced heir of Daniel Clark. Wherefore said defendants do 
demur, because said parties cannot by the law and usages of the 
honorable court place their cause in the alternative, anid pray that af 
one thing cannot be granted another thing may, but said parties 
must elect which of their supposed rights they will pursue, set up, 
and maintain. 2d. That this court is wholly without jurisdiction 
to inquire into the rights of said oratrix as heir-at-law; if she 
be heir-at-law, then she — her remedy at law, and cannot seck 
them, if any she has, in this honorable court whether said com- 
plainants shall not be obliged to élect what character they will give 
the oratrix, whether as legatee under the supposed will of 1813, or 
heir-at-law of Daniel Clark, notwithstanding the will of 1811 and in 
opposition thereto, before the defendants shall be obliged to make 
further answer to sald bill. They pray to be henee dismissed, 
l2th. Whether said defendants, by protestation, WC., hot contess- 
ing, &e., do demur to said bill, and for cause of demurrer show that 
the said complainants have in their bill set forth many matters en- 
tirely biographical of Daniel Clark of the most extravagant charae- 
ter, Wholly inadmissa-l- in the grave character which should char- 
acterize a bill in equity filed in a court of justice, that if suffered by 
the court to stand would lead to issues Upor allegations over which 
this court can have no jurisdiction and as little inclination to inves- 
tigate; that in connection with said parts of said bill the com- 
plainants have iIndule@ed 1) language Which thes: defendants 
thinks unnecessary to characterize by reflections upon events and 
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upon the motives of these defendants wholly unnecessary 
S474. of the ends sought to be obtained in theirsaid bill, and there- 

fore impertinent to the issue and scandalous. Wherefore said 
bill is drawn out to a considerable length, and these defendants are 
compelled to take a COPY of the whole of said bill by joining distinet 
niatters together which do hot depend (rt) each Ink saad ball. The 
pleadings, orders, and proceedings have been, and will be, in’ the 
course of these proceedings, rendered Intricate and prolix, and «de- 
fendants put to unnecessary charges in taking copies of the same, 
although parts thereof in no way relate to or concern them. For 
which reasons, and for divers other errors appearing In said) bili, 
these defendants do demur, and pray the judgment of this honorable 
court whether they shall be compelled to make any further or other 
answer to seulil bill: nicl they humbly pray to be hence dismissed, 
with their costs in this behalf sustained. 

GREER B. DUNCAN, 
Solicitor for Detendauts. 


Gireer b. Duncan, solicitor for defendants, doth certify that in his 
opinion the foregoing demurrers are well founded in point oft law. 


GREER B. DUNCAN. 


These defendants, and each for himself, severally make oath that 
the foregoing demurrers are not filed and Interposed lor delay. 
RICHARD RELE. 
BEVERLY CHEW. 


Sworn to and subseribed before me this 2d April, ISA9. 
WM. AUDRY, 
Dy Clerk. 


Def ts’ kv., hefore Lusher, Com yr. Amended and Suppl mental Bill, 
Filed in the Suit of . P. Gaines and Wife vs. RR. Barron and others, 
No. 1754 of thie Docket of thie OS S. Circuil (Court, Louisiana, il bie 
Oth January, IS 4). 


In Chancery. 


To the judges of the United States circuit court of the 5th eireuit, 
within and for the district of Louisiana: 


Edmund Pendleton Gaines and Myra Clark, his wife, who are citi- 
zens of the State of Tennessee, by leave of of the court here for this 
purpose first had and obtained, bring this their amended bill, re- 

vivor, and supplemental against Richard Relf, Beverly Chew, 

S475 and Robert R. Barron, all of whom are citizens of Loulsiana. 
And thereupon your orator and oratrix complain and say 

that heretofore, to wit, on the twenty-elghth day of July, one thou- 
sand elglit hundred and thirty-six, your oratrix, then the wife of 
William Wallace Whitney, now deceased, with her said husband, 
filed her bill of complaint in this honorable court, wherem your ora- 
trix, with her said husband, were complainants and the above- 
named Richard Relfand Beverly Chew and others were defendants ; 
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that in said bill of complaint it was stated, amongst other matters, 
that Daniel Clark, late of the City of New Orleans, the father of your 
oratrix, Was, at the time of his death, seized in fee simple or other- 
Wise well entitled LO ana lawfully possessed of, 1) the casterh district 
of the State of Louisiana, divers freehold, HiessuaVes, plantations, 


lands, tenements, hereditaments, and) premises, and particularly of 


the plantations, lands, tenements, and premises situated and = de- 
scribed as follows, that is to say: A plantation or tract of land situ- 
ated on the right bank of the Bayou La Fourche, opposite the town 
of Donaldsonville, measuring eleven arpents in front on the River 
Mississippi and twenty-nine arpents on the said Bayou Lafourche, 
be the SaumMe more or less, being the same tract of lane which, dur- 
Ing the lit time of the said Daniel Clark, Wiis held for him by Wade 
Hampton, Jr. (as by deed of Walter Mears, former sheriff of the 
parish of Ascension, to said Hampton, filed herewith, marked A, to 
Which your orator and oratrix pray leave to refer, and which they 
pray may be made a part hereof); and which said) premises were 
afterwards, and after the death of said Daniel Clark, conveyed by 
said Hampfon to the said Richard Relf, who, as is hereinafter stated, 
pretends d to have been the executor of the last will and testament 
of the said Daniel Clark, as will appear by reference to an act before 
Carher D’Outremer, parish judge of the parish of Ascension, on the 
ninth day of February, 1515, filed herewith and marked in Schedule 


B, which your orator and oratrix pray may be made a part hereof ; 


which said land was subsequently conveyed by said Relf to 
S476 Barthelemy Lafon, and which, at the time of filing said bill, 
was held and claimed by Gabriel Winter; that said Daniel 


Clark was lawfully married with Zulime, née Carriere, at the city of 


Phiilack Lpliia, In the State of Pe Hhusvivanla, In‘or about the latter 
part of 1SO02 or in or about the early part of the vear 1805, and that 
your orator and oratrix is the sole offspring or issue of said lawful 
arriagee. 

And your orator and oratrix also show that the said Daniel Clark, 
at the time of making his last will hereinafter mentioned and at his 
death, Was entith 7 (ainohest other proper) to certain prop rty, debts, 
and demands, which are enumerated in a schedule of debts ana 
Properly made and filed by Richard Relft and Beverly (‘hew in the 
probate court of the parish and City of New Orleans on the Srd 
day of March, 1814, the whole amount of the said schedule of debts 
and property being, as nearly as your oratrix has been able to eal- 
culate the same, three — and twenty-three thousand one lundred and 
elghty-eight dollars and four cents, independently and exclusively 
ol certain real CsStALle belonging LO the said Daniel Clark, specified 
and set down in said schedule at the value of three hundred and 
lorty-four thousand dollars; and it is expressly charged that all or 
nearly all of the said amount of three hundred and twenty-three 
thousand one hundred and twenty-eight dollars and four cents was 
belonging to and the property of the said Daniel Clark at the time 
of his, the said Daniel Clark’s, death. And it is expressly charged 
that previous to the death of the said Daniel Clark it had long been 
the Intention an- earnest desire of the said Daniel Clark, the father 
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of your oratrix, to leave at his decease all his property and estate, 
real and personal, to your oratrix, the said Myra Clark ; that in or- 
der more effectually to secure the fulfillment of suid intention and 
desire, the said Daniel Clark did, in the month of July, in the vear 
1815, duly make and execute his last will and testament according 
to law, having wholly written and signed the same with his own 
hand, and did, in — by the said will, declare your oratrix, the said 

Myra Clark, to be his legitimate child; and that the said Daniel 
S477) Clark. did also, in and by his said last will and testament, de- 

vise and bequeath to vour oratrix, the said Myra Clark, all 
ot his, the said Daniel Clark’s, Prope rt and estate, real and personal, 
and did name therein as the executors of the sutd will Colonel 
Joseph Degoutin Bellechasse, James Pitot, and Chevalier Dusnan 
De la ('roix, appointing the siicl Chevaher De le (‘rorx tutor also of 
your oratrix, the said Myra Clark, your oratrix being then an in- 
fant, under the uee of twenty-one Vears, to wit, of the wee of seven 
Vears , and that the said will did also contain some bequests LO 
friends, amongst which bequests were a legacy or annuity of two 
thousand dollars per annum to be paid to Mary Clark, mother of the 
said Daniel Clark, during the lifetime of the said Mary Clark, 
mother of the said Daniel Clark; an annuity of five hundred dol- 
lars to be paid vearly to one Caroline De ¢ Wrange until the said Caro- 
line should have attained her majority, when the annuity should 
ecase, and the sum of five thousand dollars should be paid to het 
and also a bequest of five thousand dollars to be paid to the son of 
the said Judge James Pitot: and that the said will contained specific 
and detailed mstruections respecting the education of your Oratrix, 
the said Myra, and the management of the estate and property ot 
the said Daniel Clark during the infancy of your oratrix. 

And it is expressly charged that the said will was wholly written 
and signed with the proper hand of the said Daniel Clark ; that the 
sald will was shown by the said Daniel Clark to and its contents 
read by the — Judge James Pitot, the late John Lynd, notary 
public in and for the City and parish of New Orleans: Mrs. Tarriet 
Smyth, and others; and that the said will was shown by the said 
Daniel Clark to and its contents communicated to the said Colonel 
Bellechusse, Chevalier De ley (‘roix, Myr. Pierre Baron Doistontaime, 
and others; and that the said Daniel Clark departed this life on or 
bout the Lith day of August, elghteen hundred nie thirteen (1S15), 

without altering or revoking his said will, and leaving your 
S478 oratrix, the said Myra ( ‘lark, his only child or descendant, 

and the forced or instituted heiress of all his property and 
estates, real and personal. 

And it Is expressly charged that the said Daniel Clark left. at lis 
decease, no child or descendant him = surviving, except your oratrix, 
the said Mvra Clark, and that your oratrix, the said Myra Clark, 
Was the lawful and legitimate and only child or descendant of the 
sald Daniel Clark. 

And it is especially charged that your oratrix, the said Myra 
Clark, soon after her birth, which took place in the month of July, 
LS0G, was placed Dy her father, the said Damiel Clark, in the family 
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of Samuel B. Davis, — whom she continued to reside at New Orleans 
until the vear 1812, when the said Samuel B. Davis removed to live 
in the city of Philadelphia, in the State of Pennsylvania; that your 
oratrix, the said Myra, accompanied the family of the said Samuel 
B. Davis to Philadelphia, and remained in his, the said Samuel B. 
Davis’, family until the death of the said) Daniel Clark and after- 
wards; and that during the lifetime of thesaid Daniel ‘lark he, the 
said Daniel Clark, continued to exercise authority, care, and protec- 
tection of il parent in revard LO your oratrix, the seital Myra Clark: 
and that in and about the month of May, in the vear IS11, the said 
Daniel Clark was led to believe that one Daniel W. Coxe, of Philsa- 
delphia, with whom he had previously had some connection-in busi- 
ness, had, by his imprudence or misconduct, involved him, the said 
Daniel Clark, in some serious pecuniary and commercial difficulties 
apd embarrassments; that immediately thereupon the said Daniel 
Clark deemed it advisable to proceed forthwith to Philadelphia in 
order to attend personally to the settlement of the difficulties which 
were represented to him existed; that preparatory to his undertak- 
lug the vovage from New Orleans to Philadelphia, for the purpose 
aforesaid, and in about the month of May, S11, he, the ome Daniel 
Clark, conveyed property to Samuel B. Davis and others to the 
amount of several hundred thousand dollars, to be held in trust by 
them for your oralrix, ana then, aut oor about the sd time, there 

made a will, devising briefly and in general terms his 
8479 property to lis mother, Mary Clark, then residing out of the 

State of Louisiana, and also appointing Richard Relf and 
Beverly Chew, two of the defendants herein, the executors thereof ; 
that the purpose and intent of the said Daniel Clark, at the time of 
his making said will, was, after leaving the larger portion of his 
estate to his daughter, your oratrix, which he did) by the aforesaid 
trusts, to leave sufficient of his said estate, by the said will, to pay 
all his just debts, and to leave his mother and his other family’ rela- 
tions In Independent circumstances In case of accident to him upon 
his then contemplated voyage to Philadelphia. 

And the said Daniel Clark, in or about the said month of May, 
ISL1, proceeded to Philadelphia and returned again ina few months 
thereafter, and in the vear to New Orleans; that the said Daniel 
Clark had ascertained at Philadelphia, Upon his having proceeded 
thither as aforesaid, that his interests had not been so seriously 
jeopardized by the said Daniel W. Coxe as he had been led to be 
leve, as above stated, previous LO having (OMe there: that he lid 
therefore, upon his said return to New Orleans, receive back some 
portions of the property which he had conveyed as aforesaid in trust 
for your oratrix, the said Myra, whick under the above-mentioned 
erroneous belief respecting the supposed difficulties which the sala 
Coxe was alleged to have involved him, and that upon lis said re- 
turn to New Orleans,and upon his having ascertained, as aforesaid, the 
groundlessness of the apprehensions which had been excited in his 
mind, relative to the consequences that might result to himself from 
the transactions of the said Daniel W. Coxe, he, the said Daniel 
Clark, did also declare that he no longer intended that the said will, 
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made in 1811. should be his last will: that he had made it while 
laboring under false Impressions, cunicl Only provisionally, and that 
he should revoke the said will of IS!t1 and make an- execute another 
will, devising and bequeathing all lis estate, real and personal, to 
your oratrix, the said Myra Clark. 
S480) And it 1s expressly charged that the said Daniel Clark did 
r' voke the suid will made i IS] las “foresaid, ane did, after 
the making and execution of the said will of ISL1, duly make and 
execute, 11) the Vear, and but a short time before his death, aus your 
oratrix had there inbefore ~«'] forth. his, the <id Daniel Clark's. last 
will and testament, devising nad by queathing thereby to your ora- 
trix, the said Myra Clark, all the real and personal estate of him, 
the said Daniel Clark, and declaring vour oratrix, the said) Myra 
Clark, to be the the legitimate child of him, the satd Daniel Clark, 
as your oratrix had hereinbefore more particularly stated, and that 
the said Daniel Clark did, upon his deathbed, and unto the very 
moment of his decease, continue LO declare threat the aforesaid will 
made by him in 1S13, devi- as aforesaid all lis property to: your 
oratrix, the said Myra, was his last will and testament, and was con- 
tained in a black case in his office-room im the house in which he 
was at the time, and in which he died, and in lis last moments 
making making the declaration in favor of your oratrix, the said 
Myra. 

And that the said Daniel Clark, upon making the said will of 
IS] 4 delivered it to the said Peelf elf and Beverly Chew, Or one ot 
them, and allowed it to remain in their keeping from thenceforth ; 
that the said Daniel Clark was very extensively engaged in mer- 
eantile and other business and speculations, and possessed a vast 
amount of property, and that the said Richard Relf acted as his 
agent in relation to many of the transactions and affairs in which 
he, the said Daniel Clark, was engaged; that a short time before the 
death [of | Daniel Clark, the said Richard Relf, having met with 
affliction in the death of his wife, and his family being broken up 
In consequence, came to live in the house of the said Daniel Clark, 
assumed to direct the domestic arrangements of the sata Danie! 
Clark, and attended during the last illness of the said Dantel Clark 
at his, said Daniel Clark’s, dwelling-house, and took upon himself 

the sole contro] of the household and the affairs of the 
8481 said Daniel Clark, and that instantly upon the death of the 

said Daniel Clark, all the books, papers, letters, documents, 
and all deeds and writings, of what nature soever, belonging to the 
said Daniel Clark, came into the sole possession of him, the said 
Richard Relf; and it is charged that the said will of ISLS made by 
the sala Daniel (‘lark n lavor of the ‘said Myra Culie Into the POs- 
sesslon ot the sald Richard Relf lnitediately pron the Heath of the 
said Daniel Clark, and that the said Richard Relf fraudulently con- 
cealed, suppressed, or destroyed the same, or caused it to be con- 
cealed, suppressed, or destroyed, anid lid substitute i) its place (>) 
stead the said old revoked will of IS11, im which he, the sard Rich- 
ard Relf, was named an executor, and that the said last will of 1813 
Was never seen by any one after the death of the said Daniel Clark, 
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except by the said Richard Relf and Beverly Chew, and their con- 


federates. And it Is expressly charged that the said Richard Relf 


did fraudulently cause the said old revoked will made in IS]} to be 


admitted to probate in the probate court of the parish and City of 


New Orleans, and procured himself, the said Richard Relf, to be 
sworn and authorized by the said probate court as testamentary 
executor of the said Daniel Clark, and that the said Beverly Chew 
did, also, SOOT) after the death of sald Daniel Clark, to wit, in the 
month of January, 1S14, procure himself to be sworn and author- 


ized by the said court of probates for the parish and City of 


New Orleans, as act- as testamentary executor of the said Daniel 
Clark under the said revoked will of 1IS11. and that when the 


said Richard Relf anil Beverly Chew took Upon this lnselyes the, 


oflice of testamentary executors of the sid Daniel Clark, as afore- 


sald, there was ho relative or adhny person claiming to he heir of 


the said Daniel Clark in the State Louisiana; that your oratrix 
was an infant under seven vears, and resided at that time in 
the city of Philadelphia, in the State of Pennsylvania, 
8482. with the family of the said Samuel B. Davis, and Mary Clark, 
the mother of the said Daniel Clark, was named, as atfore- 


said. devisee of the said Daniel Clark in the said revoked will of 


1811, was also then a resident of the State of Pennsylvania, and 
continued to reside there until her death, which happened some 
years after the death of the said Daniel Clark; and that the said 
Daniel Clark Was a native of [reland, from which country he eml- 
grated to Louisiana, as your oratrix has been informed and ver-y 
believed, in or about the vear 17—, and that all of his immediate 
relatives and family resided, tut the time ot his death, either iN) 
Ireland or in the State of Pennsvivania, and that none of them ever 
visited Louisiana until many vears after his death; that the said 
Richard Relf and Beverly Chew fraudulently possessed themselves, 
immediately after the death of the said Daniel Clark, of the per- 
sonal estate, effects, and credits of the said Daniel Clark to a great 
umount, and also « ntered Inte possession of the real estates of the 
said Daniel Clark, and into the receipt of the rents and_ profits 
thereof, by falsely and fraudulently representing the said estate to 
he Insolvent, and by other fraudulent micahs continued, and were 
cnabled to continue, and have ever since continued, and then, in 
such possession or In possession of a large portion thi reot: and that 
the said Richard Relf anid Beverly Chew made sales of the prop 
erty and effects, real and personal, of the said Daniel Clark, and 
received very large sums of money, amounting to several hundreds 
of thousands dollars, from the said estate, real and personal, and 
had retained iN) their hands, or otherwise appropriated or disposed 
of, the same for their own uses and purposes, and that in all such 


actings and doings, and in all the matters relating to the said 
estate, they, the said Richard Relf and Beverly Chew, had acted 
fraudulentiv, and without the knowledge, consent, or approbation 
our oratrix, or any other person or persons having a right, or 

lng ihicl legally authorized, to sunction, consent to, or 

S485 approve of the same. And that from and after the time of 
the death of the said Daniel Clark, and until about the year 
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1852, when your oratrix, the said Myra Clark, became the wife of 
the said William Wallace Whitney, your oratrix, the said Myra, 
continued to reside in the family.of the said Samuel B. Davis, who 
lived during all or nearly all that time in the State of Pennsylvania. 

And it is expressly charged that during the lifetime of the said 
Daniel Clark, the father of vour oratrix, the said Myra, your oratrix 
was always known and called by her true and rightful name, Myra 
Clark, and by no other name; and that from and after the death 
of the said Daniel Clark, until at or about the time of the marriage 
of your oratrix, the said Myra, with the said William Wallace 
Whitney, your oratrix, the said Myra, was designated in the family 
of the said Samuel B. Davis by the name of Mary Davis, and by 
no other name, and was kept In lwnorance of her real name, }det- 
rentage, and true history, and of her rights and her title to the 
inheritance and possession of the estate of the said Daniel Clark, 
and was consequently unable, during all that time, to take the 
necessary measures for asserting her title to said inheritance of her 
father, the said Daniel Clark; that at or about the time of the 
marriage of your oratrix, the said Myra, with the said William 
Wallace Whitney, your oratrix was brought by accident to the dis- 
covery of her true name and parentage, and was subsequently 
made more fully acquainted with the circumstances of her history 
and rights by the said Samuel Bb. Davis and others; and that your 
oratrix had, ever since the time of the said marriage of your oratrix 
with the said William Wallace Witney, been and was then actively 
engaged in endeavors to establish the leeal rights and claims of 
your oratrix, the said Myra, to the property and estate, real and 
personal, of the said Daniel Clark. 

And it is expressly charged that the said Richard Relf 

S454 and Beverly Chew, or one of them, did also, immediately 

upon the death of the said Daniel Clark, possess themselves 

of all and every of the book- and Papers of the said Daniel Clark, 
and ot the title-deeds of lis real estate and other ESTAS. 

And it is expressly charged that vour oratrix, the said Myra Clark, 
was the only SUrVIVING child or descendant of the said Daniel Clark 
at the time of his death, and that your oratrix, the said Myra Clark, 
was, upon the death of the said Daniel Clark, entitled, as lis foreed 
heir-at-law,and his universal heir, instituted and appointed in his last 
will, made by him in LS15,to all the estate, real and personal, of the said 
Daniel Clark, and it is expressly charged that, inasmuch as your ora- 
trix, the said Myra, was the only surviving and legitimate child or de- 
scendant of the said Daniel Clark at the timeof the said Daniel Clark’s 
death, and inasmuch as the said last will of the said Daniel Clark, 
made by him as aforesaid in 1813, was fraudulently concealed, sup- 
pressed, or destroved by the said Richard Relf, as above stated, 
and also inasmuch as the said old revoked will of IS11, alleged te 
have been made by the said Daniel Clark in favor of his mother, 
the said Mary Clark, was produced and procured to be admitted to 
probate as the last will of the said Daniel Clark by such frau and 
practice of the said Richard Relf, as is hereinbefore stated, that for 
and notwithstanding the same the said real estate of the said Dan- 
* 


6916 THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 


iel Clark, hereinbefore described and enumerated, and al] other 
estate, real and personal, movable and immovable, of the said Dan- 
el Clark descended toand became vested in your oratrix, the said Myra 
Clark, the forced hetress-at-law, to the extent of four-fifths of said 
real estate cna personal CPStTALe, Which iS, by the law of Louisiana, in 
force at the time of the death of the said Daniel Clark, the legitime 
of your oratrix, as the legitimate ania only child of the said Daniel 
Clark, and that the said Daniel Clark did make and execute the 
said will, made by him, as hereinbefore stated, in the year 1815, in 

favor vour oratrix, and did therein devise and and be- 
S455 queath all his « stale, real and personal, to your oratrix, the 

seid Myra Clark, and did also therein or thereby declare 
your oratrix, the said Myra Clark, to be the legitimate daughter of 
the said Daniel Clark, and did make and order therein the other 
dispositions and bequests hereinbefore stated by your oratrix to 
have been made and ordered by him in the said will of 1815, made 
and executed by him, the said Daniel Clark, as aforesaid, and that 
the said will of IS15 operated as a full and perfect revocation of the 
former will alleged to have been made by the said Daniel Clark in 
IS11, and of every part and provision thereof, and that the said will 
of 1S1] ought to be set aside, and the suid will of 1815 established 
and confirmed, and ‘he real and personal estate of the said Dantel 
Clark declared to be descended to your oratrix, the said Myra Clark, 
aus the heir-at-law and devisee of the said Daniel Clark; vet, your 
oratrix, by the advice of her counsel, hereby declares that for the 
purposes of this suit she will not insist upon the said will of said 
Daniel Clark, made in 1815, for the Purpose of availing herself of the 
devise therein contained in her favor, but for the purpose of availing 
herself as faras in law it Is Comp tenttodoasa declaration of her father, 
the said Daniel Clark, of the legitimecy ot your oratrix, and estab- 
lishing her pretensions, in this bill set forth, as the forced heir of the 
sald Daniel Clark, an- as such forced heir, her rights to the legitime 
of four-lifths of the estate of said Daniel Clark which he left at lis 
death. 

And your and oratrix further show unto your honors that the said 
Mary Clark departed this life sometime inthe month of June or July, 
In the vear one thousand eight hundred and twenty-three, at German- 
town, in the State of Pennsylvania, leaving a last will and testa- 
ment, whereby she devised and bequeathed her estate, real nil per- 

sonal, unto her daughters, Sarah Jane Campbell, then and 
S456 now then and now of Germantown, in the State of Pennsyl- 

Vullla, and a citizen of said State; Eleanor O’Bearne, then of 
Sligo, lreland:, Jane Geceen, wife of Creorge Green, of the city of 
Live rpool, Mngland ; and to Caroline De Grange, wife of Dr. John 
Barnes, then of the State of Mississippi, each-in equal proportions : 
that each of said persons reside without the jurisdiction of this court 
and COTS quently Cuhhotl be Inade parti = lo this sult. 

And your orator and oratrix further show unto your honors that 
the said defendants sometimes give out and pretend, and will allege, 
that some doubts have arisen concerning the legitimaey of vour 
oratrix, the said Myra Clark and pretend that the said Daniel Clark 
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Was hever married LO Aulime, yee Carriere, by whgm he lieve Vour 
oratrix, the said Myra Clark. and threat thre sta ZAulime , nee (‘arriere, 
wis the lawful wife of one Jerome De Grange, who was still living 
when she became the mother of VOUr oratrix by the sid Danie! 
Clark, and that therefore, Upon) the death of the said Daniel Clark, 


the equitable and legal interest In all the real and personal estate and 
slaves descended to and and became vested in the said Mary Clark 
as his forced heir-at-law, whereas vour orator and oratrix expressly 
charge the contrary of all such pretences and allegations to be true, 
and that vour oratrix, the said Myra Clark, is and was the legiti- 
rate child of the sid Daniel Clark, anil the said Daniel (‘lark Wiis 
married to and was the lawful lhusband of the said Zulime, née Car- 
riere, iil ancl before the Linn when she became thy mother of Your 
oratrix. the Sail Myra, by tha seid Daniel (‘lark, and threat the said 
Aulime, nee Carriere. Was not and never beac been at anv time the 
lawful wife of the sit Jerome De (ry bee, OF of LHL other Phbekl than 
the sad Danicl Clark, wi 1} shi became the mother O} vour oratrix, 
the said Myra, as aforesaid, and that if any marriage ever did take 

place between the sell Aulime and the said De (rrange the 
S487 same was utterly null and void from the beginning, on the 

ground that the said Jerome De Grange, at the time of his 
contracting such marriage (if he did contract the same) with the 
sald Zulime, was the lawful husband of another woman, to whom 
he had been previously married, and who was still living; all of 
which the sald confederates will il other times acdmiit Dut thre I} 
they pretend that the said Riehard Relf and Beverly Chew mad 
sales of the said real estate and personal, and the said slaves of of 
the said Daniel Clark, as testamentary executors of the will [of] said 
Daniel Clark, which had been admitted to probate in the probate 
Cour for the parish and City of AY \\ Orleans, and is tha AtLOPHey =- 
In fact of said Marv Clark, the devisee in said probated will named, 
and tloset the purchase-s ot the =i < il and personal estate oft the 
siicd Daniel Clark ut the snles thas rt of lick become - rel) purchasers 
for fulland valuable considerations, and without notice of any revo- 
cation and Invalidity of the said probated will] allewed ce have been 
made by the said Daniel Clark in IST1, in which the said Richard 
Relf and Beverly Chew were named executors, and without notice of 
the rights or claims of any other person than the said Mary Clark 
LO thre sald CSTULC ot the sill Dani | { lark, or any prart thereof, nied 
therefore they INSISt that although thi suc will ot ISI] may hot have 
been the last will of the said Daniel Clark, and althougia your ora- 
trix, the said Myra, mav have been the true and lawful heir of the 
said Daniel Clark, Vet they should not be affected thi reby, and that 
the titles acquired by the said purchasers under the sales made of 
the said real estate nnd slaves of the sald Dantel Clark by the sald 
Richard Relf and Beverly Chew on good and perfect titles, and can- 
not be invalidated or disturbed in any manner by the revocation or 
Invalidity of the said will of IS11, or of any claim or tithe which 
vour oratrix, the said Myra may have had, or now has, to the said 
estate nel slaves, Or any portion thy reot, whereas your orator and 
oratrix expressly charge the contrary to all such pretences to 


~ 
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be true, and that the said Richard Relf and Beverly 
S488 Chew did not, nor either of them, act in their assume- ¢a- 

pacities of pretended executors of a will of the said Daniel 
Clark and attorneys of the said Mary Clark legally; nor did they, 
or either of them, when acting in both capacities, or either of such 
assumed capacities, observe or comply with with the formalities or 
adopt the measures prescribed by law as requisite to give validity 
or’ authority to any act or acts done or assumed to be done by them 
In such assumed capacities of executor- or attorneys in relation to 
the said real and personal estate and slaves of the said Daniel Clark; 
that a true and faithful inventory and a just appraisement by two 
duly appointed and sworn appraisers of the real estate and personal 
estate of the said Daniel Clark had not been made, or caused to’ be 
made, according to law by the said Richard Relf and Beverly Chew, 
or either of them, before the said sales were made; that all or nearly 
all of the said sales were made by private contract, and not at pulb- 


lic auction, as they shonld, according to law, have been made; and’ 


that the Moneys already paid by the said purchasers for the portions 
sold to them, respectively, of the real estate and personal estate and 
slaves by the said Richard Relf and Beverly ( ‘hew, or either of them, 
were not, respectively, full and valuable considerations for said por- 
tions of said real and personal estate and slaves; that many of the 
sald sales were made by the said Richard Relf and Beverly Chew, 
as pretended executors, after the vear of testamentary execution had 
expired, and when they had not, nor had either of them, been con- 
tinued by the order of any Judge or court of competent authority in 
their funetions of executors; that the said Richard Relf and Beverly 
Chew had not, nor had either of them, caused themselves, or either 
of them, LO be duly recognized by a court of cotmpetent authority 
as the attorney or attorneys of the said Mary Clark; and that all 
acts of the said Richard Relf and Beverly Chew in. relation to the 
estate of the said Daniel Clark were upon the face of the proceedings 
In the foregoing and in many other respects illegal, informal, and 
fraudulent, and void by the laws of the land, and. so they were 

necessarily known to be by the said purchasers at the said 
S459 sales; and that the making, execution, and existence of the 

said last will of the said last will of the said Daniel Clark made 
by him in IS1l5, and its fraudulent concealment, suppression, and 
destruciion at lis death by the said Richard Relf were notoriously 
known and reported at the time in Louisiana, and that the said 
purchasers, on the oecasion of the Inaking of the sale aforesaid, and 
aiterwards, and their heirs and ASSIGNS had some knowledge, notice, 


Information, belief, or SUSPICION, Or renson for belief or SUSpIClOn, of 


cood cause therefor, as your orator and oratrix verily believe, and 
did in their consciences believe or suspect, that the said Richard 
Relf and Be verly Chew had acted fraudulently, lmproperly, an 
a rallst © puIty and eood conscience im procuring to be adimitted to 
probate the said will alleged to have been made by the said Daniel 
Clark in ISL, and in having procured the appointment of them- 
clyes, the sald Richard helt and Beverly Chew, by the probate 
court as executors of the said will of 1811, and representing the said 


4d 
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real and personal estate of the said — |! Clark to have been de- 
vised to and inherited by the said Marv Clark. 

And your orator and oratrix further aa unto your honors that 
on the twelith day of December, 1S57, 1m this hon orab le court, the 
death of the sid William Wallace \\ hitney, the thie I} husband of 
vour oratrix, having been suggested to the court, it was ordered 
that this suit be continued in the name of vour oratrix, and that on 
the twenty-fourth day of May, | Soo. it was shown to this honorable 
court, by way of suppl ment to said bill, that, vour orator and ora- 
trix having become united by the bonds of matrimony, it was or- 
dered that this sult stand, ana ly proceeded i n. mn the hnehes ol your 
orator and oratrix. 

And vour orator and oratrix turtle r show that the said Richard elf 
and Beverly Chew and several other defendants it) ssid orte@aal bill, 
being duly served with process, appeared to the satd bill of your 
orator nicl oratrix, nicl filed demurrers thereto, which sd de- 
murrers were argued on appeal in the Supreme Court of the United 

States, and were overruled in said court, and defendants were 
S4fW) required to answer ta) said bill of complaint. And threat court 

directed the said bill of complaint to be amended in LWO 
points, which were made by said demurrers: that Is to say, Relf and 
Chew should not be called upon to account in and by wef bill, and 
threat 1) the aspect 1) Which your oratvix Was presented Lo said 
court In said bill, as the universal instituted heir of said Dantel 
Clark under the will of 1815 as aforesaid, she could not make the 
said Caroline Barnes and her husband parties to said bill as defend- 
ants, she, the said Caroline, being a legatee in said will of ISIS 

And your oratorand oratrix furthe rshow unto your honors » by way 
of amendment to said original bill, and especially charge that the 
sald defendants, Richard Relf and Beverly Chew, Robert R. Barron, 
all and each of them, is liable to your orator and oratrix for the 
rents, revenues, and profits derived from = or vrowlng out of the 
sald premises here iN) deseribed., with the lawful ihiterest which leas 
accrued thereon since they and cach of them took unlawful posses- 
sion of said premises respecthy agent Imp hic as fol ‘cod trustees for 
the use of your oratrix to the extent of four-filths of said rents, reve- 
nues, and profits, she being entitled thereto as the forced heir of the 
satel Daniel Clark, deceased, tis heremmbetore charged : that the ssid 
rents, revenues, and prolits have amounted to il large sum of money, 
but the precise subi VOur orator na oratrix aure WOW Uli ible to state, 
being ignorant thereof; that all or the greater portion of said prop- 
erty Is how producing a large revenue from rents or otherwise to 
the said defendants in possession, or who claim the ownership thereof. 

And vour orator and oratrix further show unto your honors, by way 
of amendment to said bial, thicat they will rehnouhes for cll purposes 
of this suit against the defendants herein named all claims which 
vour oratrix hes heretofore made lo the estate of the sad Daniel 
Clark, is lis = Psi - heir anid «te visee, by the sita will of ISI3, 
and that she wall, nst the defendants herein named, assert and 
Inaintamm her righ tt title, and equity to the four-fifths of the prop- 
erty and rights embraced in the amended bill, as foreed heir of the 
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said Daniel Clark, deceased, within and according to the tenor 


S49] ana etiect. mMmecauhnine ana CX tent oft the law ot the Stiute ol 


Louisinna. in sueh case made and provided, in foree at the 
{ . 2 Oe J] 
time of the death of said Daniel Clark. 
Pas , s% os . ‘ ‘ | *. : -- .% . | .} ‘pray . a ; ™ ] al] i] 
But VOul Tato! ellie OPALTIN f press \ { Pires Lrbett | re’ shia cl 
all times insist upon the fact that said will of 1813, as stated im said 
. . } n oF i } o 4] ._ y . } 4? ; } . 
Orie it: DILL, Was Inhade bY The salad yuniel Clay K. ‘Abd Was SU] pressed 
Or adestroved Aas t at reth stated. so Tar as any thi be’ Was hh Sa ic \\ if] 
. . eos 
eohtammed, Gectaringe Vour Ooratrix as thre only child of the sud Dan- 


] . ] ’ 


wedlock with said Zuline wée Carriere, and 


And vour orator and oratrix further show and charge that all the 


} : } ) j . 
matters nerem stated to be Contalhcd nt 


‘eae : . [ : : 
COM pati iis amended tll’ true ane wil! in herem matntamed, ex- 


cept so far as the renunclation by vour oratrix ol her asserted meolhts 
. . 4 , ne ‘ 4 ’ ] : . : >} - ‘ . aia ’ | = . 
as instituted heir, as stated ih the preceding pauragrapn DV Way of 


amendment. 

And your orator and oratrix further show unto vour honors, by 
way of amendment, that the said Richard Relf and Beverly Chew 
sometimes give out and pretend that thecr are justly entitled, as 
partners in trade or otherwise with the said) Damiel Clark during 
his lifetime. each of them to equal « mne-third prea’ of all and singular 
the estate, real and personal, which the said d daniel Clark left at his 
death, in his name or otherwise (with some small exceptions), and 
evidence of such claims and pretensions, the said Richard Relf and 
‘ie \" rly (‘hew, and ther cont derate S pre tf na ce have 1) ther pPos- 


sesslon,orin thie pOssess1on Of one ol them.acertain lostrume ht da writ- 


id 


. 
Ing, purporting to have been executed by said Relfand Chew and Dan- 
lel Clark some time in the year 1813, and within two months of the 
death of said) Daniel Clark, but your orator and oratrix expressly 
eharve the faet to be that said pretensions of said Relf and Chew 


are Wholly without foundation in truth. and vour orator and oratrix 
have wood reason to believe, and do believe, that said tnstrument im 
Writing Is fictitious, vot up by some* one unknown to vour orator 

and oratrix for thr pUrbDOSse OT che feating the just Claims of your 
$492 oratrix in the premises: and vour orator and oratrix further 

charge that if said instrument should be shown to this hon- 
orable court to be genuine, and to have been executed in all respects 
as it PUPPOrts, the same Is without lega| or equitable force or effect, 
and was at all times and 
Is Ik howd) Ly sid at lf and (hy 8 “nid ench of | ay ni, to have ly ‘en 


shown In all the transactions 


. 
. 


7] . | 7 
ror reasohlis apparel LiPo} ) Tiye Ale thereof] 


1> i; j } ‘ } } “i } i t | " . . 

Of sald Nell and Chew, and each of them, by the fact that In no in- 
] s 1 ] : ] 

=: i] ii) eat \\ jf a (ptLTs¢ ‘)} til ~ i proceeqdpies It) reonrads 1a) thie 


my | : ; ae 
SUCCEOCSSITOL OF sala Ldsvy lel Ciark Is the sald lostrument in writhhe 


a 


+] l 4 . ———- = ' in 

“iiuded to Tor any purpose fol which it purports lo have been de- 
a , a oe , 

signed: and for vreater certainty as to the statements and charges 


Ooi your orator ane oratrix with Pespy Ct LO a ‘inherent defects ana 
_ . ~— ‘ ; . . .* ® ’ > 
Vices apparent LDPoOr, Salled CoRMLraert. Tne pray eave to refer to the 
. ] _ ] 4 ee . } Soe : } ' } : ’ 
Same Should it be produced Dv sald det Peditlits nied aitempted ton DG 
| 
i 


set up for any purpose In taeir defence hereto. 


the said original bill of 


qo 
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Wherefore your orator and oratrix pray the said defendants may 
severally set forth what right, title, or interest they respectively 
have or claim la have or claim In) or to the real CSLALC ot the said 
Daniel Clark, hereinbefore described, or any or what part thereof, 
and how and in what manner they derive and make out the same, 
and by and under what decd or deeds, writing or writings, and may 
set forth the diate nicl contents of call such deeds ane writings, senna 
that it be declared adjudged and decreed that the said will, made as 


aforesaid by the said Daniel Clark in LS15, was daly made and ex- 


ecuted by him, the said Daniel Clark, wi// all the formalities and 
other requisites Necessary lor passing real and personal property by 
devisee, and that it was the only true and valid will of the said 
Daniel Clark, and contained a good and valid devise and bequest of 
al] the real and personal estate nia slaves of the said Dantel (Clark 
to vour oratrix, the said) Myra Clark, and that in and by the same, 
he, the said Daniel Clark, did acknowledge and declare your oratrix, 

the said Myra Clark, to be the legitimate daughter of him, 
S493 the said Daniel Clark, and that the said Daniel Clark departed 

this life on or about the 16th day of Aucust, ISLS, without 
altering or revoking his said will so made by him as aforesaid in 
the vear 1815, and containing the said devise to and the said decla- 
ration of acknowledgment of the legitimacy of your oratrix, the 
sald Myra Clark, and that the said declaration or acknowledgment 
of the legitimacy of vour oratrix, the said Myra Clark, made as 
aforesaid by the =td Daniel Clark nn his last will, bh} vile by him i) 
the vear 1815, was a fulland perfect and effectual act of legitimation 
of your oratrix, the said Myra Clark, if auhney such act would have 
been necessary lo establish the l eitimacy of Vour oratrix., the ssiic 
Myra, and it vested in your oratrix all the rights, capacities, and 


} 


T° 
|: ana also that if iitiay be declared 


privileges of a legitimate chil 

that vour oratrix, the said Myra, is the legitimate child of the said 
Daniel Clark, and that the said Daniel Clark was the lawful hus- 
band of the said Zulime née Carriere, the mother of vour oratrix, 
the said Myra, at and before the time when she, said Zulime, be- 
Calc the mother of Your oratrix, the said Myra, by the said Daniel 
Clark: ana that it ray he declared that all ana CVCTY of the sad 
sales ot the said real estate ot the said Daniel (‘lerk 11) this amended 
bill mentioned, made by the sacl Richard I if and Beverly (‘hye W, 
or by either of them, as the executor or executors of the said will of 
ISi1, or as the attorney or attornevs of the said Mary Clark, or in 
any other capacity, are null and void and of no effect, especially as 
aouinst the rights of your oratrix. as forced heir of sald Daniel ( ‘lark, 


a 


to four-fifths of the said real estate in this amended bill cdeserrbed, 
and that the said real estate of the said Daniel Clark descended to 
your oratrix, the said Myra, upon the death of the said Daniel Clark, 
as his, the said Daniel Clark’s, heir at law: and the said Robert R. 
Barron may be decreed to deliver up to your orator and oratrix the 
| ossession of four-fifths of all the real estate In reinbefore enumerat d 
and described and now held and possessed, or ¢laimed to be held 

anid POSSCSSC |, by them, i) ither of thas mi, jointly Or seve rally, 
S494. or in any other manner, as owners or otherwise, or that the 

same be sold by or under the direction of a master of this 
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court, and the proceeds of said sale be paid Into court, to be dis- 
posed of as this honorable court shall direct, in order that four-fifths 
of such proceeds shall be paid to your oratrix as the legitime of your 
oratrix cls forced heirof the sacl Daniel Clark, deceased, of the estate 
of said Daniel Clark, of which the said property formed a part; and to 
come severally to an account with your orator and oratrix for the 
rents, profits, and issues of the said real estate of the said Daniel 
Clark hereinbefore described which have been possessed or received 
by the sid de fe na dhits, or any of them, or by any pPCPsor or Persons 
by their or either of their order, or for their or either of their use, 
since the death of the said Daniel Clark, and respectively to pay 
over to your oratrix whatever shall be found due from them, or any 
of them, upon the taking of such account; and that in the taking 
of such account the said defendants may respectively be charged 
with Interest for such balance as shall appear to have been in their 
hands from time to time; and that the said defendants may respec- 
tively be decreed to deliver up to your orator and oratrix all deeds 


and other writings in their hands relating to the said real estate of 


the said Daniel Clark in this amended bill set forth: and that the 
sald Richard Relf and Beverly Chew, and the rest of their conteder- 
ates, nay he respectively decreed to pay LO your orator and oratrix 


What shall be found due from them, or any of them, on account of 


the said real estate of the said Daniel Clark to the extent of four- 
fifths, as claimed by your oratrix in this amended bill, and that the 
sald Eleanor O'Bearne, Sarah Jane Campbell, Jane Green, and Caro- 
line Barnes, who reside without the jurisdiction of this court, may 
be cited LO appear and answer in like Manner as the other defend- 
ants named in this bill and amended bill in case they, or either 
of them, shall at any time be found within the jurisdiction of this 
honorable court, and that the Sabie decree may be made 
S495 herein wealnst them, is if they ania each of them had been 
made parties hereto. 

And your orator and oratrix further show unto your honors, by 
Way of supplement, that the said original bill of complaint Wiis 
brought to a hearing upon the éie matters therein contained ; and 
which matters are substantially here reeited and insisted Upon, 
anal Upon the answer of (Charles Patterson, one of the defendants 
therein, in this honorable court, and decree therein rendered on the 
twenty-fifth day of April, one thousand eight hundred and forty, in 
lavor of the claims and pretensions of your oratrix. 

“From which deeree the defendant prayed an appeal to the Su- 
preme Court of the United States, which is granted.” 

And your orator and oratrix further show unto your honors that 
the said deerce of this court was appealed from by the said Patter- 
son to the Supreme Court of the United States. 


Where upon, after hearing upon said appeal, the said court at the 


January term thereof, in the year one thousand eight hundred and 


lorty-e ioh t, made the following decree, to wit: 
“We shi: ill direct the decree of the court be low to be reversed, and 
adjudge that a deeree shall be made in the said court in this suit 


declaring that a lawful marriage was contracted in Philadelphia, 


ry 
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Pennsylvania, between Daniel Clark and Zulime Carriere, and that 
Myra Clark, now Mrs. Gaines, is the lawful and only child of that 
marriage ; that the said Myra is the forced heir of her father and is 
entitled to four-fifths of his estate, after the excessive donations in the 
will of 1811 is reduced to the disposable quantum which the father 
could legally e1Ve to others.” 

That the property described in the answer of the defendant, Mr. 
Patterson, Is a part of the estate of Daniel Clark at the time of his 
death; that it was illegally sold by those who had no right or au- 
thority to make a sale of it: that the titles viven by them to the 
purchaser, and by the purchaser, the defendant, to Mr. Patterson, 
including those given by the buyer from the tirst purchaser to Mr. 

Patterson, are null and void, and that the same is liable as a 
S496 part of the estate of Daniel Clark to the legitime of the forced 

heir, and that the defendant, Charles Patterson, shall sur- 
render the same as shall be directed, lone other things to be done 
in the premises, as will appear in the decree and mandate of this 
court to the cireuit court of Louisiana.” 

To which said deeree your orator and oratrix pray leave to refer, 
and that the same may be made a part of this bill. 

And vour orator and oratrix further show unto your honors, and 
charge that by said order and decree your oratrix is declared and 
decreed to be the legitimate child and forced hetr of the said Dan- 
lel Clark, and as such is entitled to receive legally and equitably as 
to the said Relf and Chew, and all persons hol ling under them, all 
and singular the estate and property and rights claimed herein and 
hereby. 

And your orator and oretrix further show unto your honors, by 
way of supplement, that since the filing of said original bill of com- 
plaint the said Gabriel Ninter, who at time was in possession and 
claimed te be the lawful owner of the plantation and premises 
within deseribed, has departed this life intestate, leaving lawful 
heir, but his succession being largely insolvent, was not accepted 
by lis said heirs, and no administration thereon thereon was had, 
as your orator and oratrix are informed and verily believe; that 
subsequently legal proceedings were had, and the said property was 
sold by the sheriff of the parish of Ascension, and conveyed to the 
defendant, Robert R. Barron, and he now holds ane occupies the 
sume, and receives and enjoys the rents, revenues, issues, and profits 
thereof. 

And vour orator and oratrix further shows unto your honors and 
charge that the sale of said property by said Relf to said Lafon 
was wholly unauthorized, illegal, and void, by reason of the matters 
stated and set forth in said original bill of complaint; that the 
Wade Hampton, Jr., who a lL said property as therein stated, 
held the same in trust for the use and benetit of said Daniel Clark 

in his lifetime, and after grt death the said trust continued 
S497 to the use of your oratrix, as the sole lawful heir of said Daniel 
Clark,or to the extent of four-fifths of said property as his forced 
heir, notwithstanding the said will of ISIL; that the said Richard 
elf took the said property of the said Wade Ilampton burthened 
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with and undischarged of said trust in the hands of said Robert R. 
Barron, and they, and each of them, are trustees to said property to 
the extent of four-fifts thereof, and four-fifts of the revenues, issues, 
and profits thereof, to the use and benefit of your oratrix as the 
foreed — of said Daniel Clark, as aforesaid; that the said Robert 
R. Barron, for several vears last past has been, and Is now, in the 
receipt and enjoyment of the revenues, Issues, and profits of said 
property, Which amount toa very large sum annually, said prop- 
erty being cultivated as a sugar plantation. 

Wherefore your orator and oratrix pray the same relief in the 
said original bill prayed for, and that the said Robert It. Barron 
ay, by the order and decree of the honorable court, be required LO 
deliver up to your oratrix four-fifths of the said property herein de- 
scribed, and to come to an accounting with your oratrix for the 
rents, Issues, revenues, and profits of said property since he has 
possessed and received ana enjoyed the Siltrie, and threat he bay he 
decreed to_pay to vour oratrix such sum as may be found due to your 
oratrix u»on such accounting, together with the lawful interest 
thereon since the time such sums may be found to have been re- 
ceived, and that your orator and oratrix may have execution thercof, 
and that for the payment thereof the remaining fifth of said prop- 
erty not claimed by your orator herein may stand charged. 

And your orator and oratrix further show unto your honors that 
the said Jane Green, since the filing of the said original bill of 
complaint, has departed this life, and left one or more heirs, whose 
names are at present unknown to your orator and oratrix, but whose 
residence is in Liverpool, England, and that the said) Eleanor 
O'Bearne has also since the tiling of the said original bill departed 

this life, and has left herrs, who now reside in the city of St. 
S498 Louis in the State of Missouri, and that the said Sarah Camp- 

bell resides in the State of Pennsylvania, and is a citizen of 
said State, and that Caroline Barnes, late of St. Louis, in the State 
of Missour!, wife of Dr. John Barnes, has, since the filing of said 
original bill, departed this life, and hus left children and heirs sur- 
viving him, who reside at St. Louis aforesaid ; that each of said per- 
sons last named claimed to be entitled, as heir and devisee of Mrs. 
Mary Clark, deceased, to all and singular the estate, right, and title, 
and interest which she, the said Mary Clark, deceased, to all and 
singular at any time had in and tothe succession of the said Daniel 
Clark, deceased, and that as to the one-fifth part of the property 
herein deseribed as being a prea’ and parce] of the said succession of 
said Daniel Clark, deceased, your orator and oratrix will hereby rec- 
ognize for all the purposes of this suit the claims of said heirs and 
defendants to said one-fifth part of said property, right, and equities 
here set forth as far as your orator and oratrix are concerned or 
have any interest In opposing the claims and pretensions of the 
suld heirs and devisees of the said Mary Clark, and that your orator 
and oratrix mnay have such further or other relief in’ the premises 
us the nature of the case may require, and as may seem meet Lo 
this honorable court and agreeably to equity and good conscience. 

To the end, therefore, that the said defendants may, if they can, 
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show why your orator and oratrix should not have the relief prayed 
for in said original bill, and in this amended and supplemental bill, 
and may without oath (which is hereby expressly waived), accord- 
Ing to the best and utmost of their several and respective knowledge, 
remembrance, information, and belief, full, true, direct, and pertect 
answer make to such of the several interrogatories hereinafter num- 
bered and set forth, as by note hereunder written they are respect- 
ively required to answer, that is to say : 

Interrogatory Ist. Whether the said property mentioned and de- 
scribed in the foregoing bill of complaint Was Hot a part and portion 

of the estate of the said Daniel Clark, deceased, which he left 
S499 at his death. 

Inte ‘Trrogatory 21. Whether the said defendants claim to be 
owners of or otherwise interested in any portion of said property : if 
vea, to What portion, and by what right do they come the ownership 
of or any Interest In said property respectively? Each is required 
to set forth at length his right, tit’e, and interest to the particular 
portion of said property to which he lays claim. 

lnterrogatory 3rd. Whether said property or any part thereof was 
originally disposed by the defendants, Relf and Chew, or either of 
them; if yea, what portion; by which one, or both of them; to 
whom; when; under what pretense of right or authority in them 
or either of them so to dispose thereof; in what manner, whether by 
sale at public auction or at private sale; and for what consideration 
or price ? 

The defendant is required to state fully and particularly his title, 
with the lawful evidence or evidences thereof annexed to his answer 
thereto. 

lnterrogatory ith. Whether said property or any part thereof 
yields a revenue, and what portion, and what is the amount of such 
revenue annually; whether derived from rents or how otherwise ? 
llow long have the defendants respectively held POSSESSION of or de- 
rived a revenue from that portion of said property held by cach one 
of them Pespe ctive ly, and what has the annual value of sata POSS¢s- 
sion or its annual revenues amounted to one vear with another since 
their 7 possession of or revenues derived from said —? }Os- 
sessed | Vv them respective ly t 

May it please this honorable court to grant unto your orator and 
oratrix the writ of subpeena issuing out of and under theseal of this 
honorable court, directed to the said Richard Relf, Beve rly Chew, 
and Robert R. Barron, commanding them and each of them, by a 
certain day and under a penalty therein to be inserted, personally 
to be and appear in this honorable court, and then and there full 
and true, direct and perfect answer to all and singular the premises, 

and to abide by and perform such order and deerce therein 
S500 as to this honorable court shall seem meet, and as shall be 
agreeable to equity and good conscience. 

And your orator and oratrix will ever pray, «e. 

PC. WRIGHT, 
( omplainants Nolicitor. 
JOUN R. GRYMES, 
Of Counsel. 
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Nore.—The defendants, Richard Relf and Beverly Chew, an- each 
of them, required to answer the interrogatories numbered 1, 3; the 
other defendant is required to answer the interrogatories numbered 
& © © 3 

P. Cc. WRIGHT, 


( ompla inant’s Solicitor. 


dD fe ndants’ kev.. hye fore Lusher. ( omy. Answer of R. R. Barron. Filed 
2d June, IS4o), in Case of Gaines and Wot US, Rh. R. Barron el al.. 


No. 1754. 


Cireuit Court of the United States in and for the Fifth Judicial Cir- 
cult, holding Sessions in N. O. in the Eastern District of New Or- 
leans. In Chancery. % 


Robert Rurrin BARRON vs. EpMuND P. GAINEs. 


The answer of Robert Ruffin Barron, of the State of Louisiana, to 
the bill ana amended ball of complaint of bedmund P. Granes and 
Myra, stvling herself Myra Clark, lis wife. 


This defendant, now and at ail times saving and reserving to him- 
self all advantages and benefit of exception LO the cCTrrors ana Imi per- 
fections in said bill contained, for answer thereto, or so much thereof 
as he is advised or is material for him to make, says that he de- 
nies each and every allegation ip said bill of complaint, and the 
amendinents thereto; and for other and further answer this defend- 
ant says that true it is that he does claim to be and is the owner of 
the tract of land intended to be described in the bill of complaint, 
and so this defendant for answer saith that he is the legal, rightful, 
and equitable owner thereof by an adjudication and sale thereof, to- 
gether with other property made to this defendant, and to one Iler- 
man Kingsbury, jointly and in equal undivided portions, sale sale 
having been made by the sheriff of the parish of Ascensions, 6n the 

fourth day of February, in the year of our Lord one thou- 
S901 sand eight hundred and forty-three, by virtue of sundry writs 

of ft. fa. issued out of the district court in and for the parish 
of Ascensions, in certain suits then pending therein, to wit: Withal 
of John V. Cusap vs. Gabriel Winter, docket number eleven hun- 
dred and fiftv-eight; Withal James Waters Zacharie vs. Gabriel 
Winter, docket number one thousand and seventy-seven ; and Withal 
of David Cooke vs. Gabriel Winter, docket number one thousand 
and ninety-nine, as will riore fully appear and at large by the duly 
authenticated COPY of said sheriff's sale, bearing date the fourth day 
day of February, one thousand eight hundred and forty-three, and 
duly recorded in the office of the late parish Judge of Ascension, on 
the sixteenth day of March, in the year eighteen hundred and forty- 
three, and referred to and marked A, as exhibit and part of this de- 
fendunts answer. 

Defendants, further answering, says that all the proceedings in 
suld suits under which said sale and adjudication were made, inelud- 
Ing the final Jjadgments in each case, were destroyed by fire some 


time in the year eighteen hundred and forty-six, in the conflag-ation 
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that consumed the court-house at Donaldsonville. And defenaant 
further savs for answer that he acquired by purchase the other undi- 
vided half ofsaid lands from the legal heirs of Ileram Kingsbury, since 
deceased, to wit, Lra Kingsbury, Lyenan Kingsbury, Heram Kings- 
bury, Abegail Kingsbury, and Harley Kingsbury, as the same will 
more fully and at large appear by a duly certified and authentic 
COPY of a recognitive and conformative act of transfer of the said 
undivided half of said tract of land to this defendant by the heirs 
of said Heram Kingsbury, and also the acceptance of said sale and 
transfer by this defendant, said act having been passed before Albert 
Duffel, then a notary public in and for the parish of Ascension, on 
the ninth day of April, in the year of — Lord one thousand eight 
hundred and forty-four, and reeorded in the office of the parish 
judge of said parish on the twenty-second day of April, eighteen 
hundred and forty-four, said copy marked B, annexed as exhibit 
and made part of this answer. 
S502 And this defendant, further answering, saVs that he made 
purchase (as did the said Heram Wingsbury) in good faith for 
a valuable consideration, without any knowledge, information, or 
belief of or touching any claims of said complainants, or elther of 
them, Upon said tract of land, and that the said purchases were made 
previous to the institution of the present suit or the filing of the bill 
in this honorable court. 

And this defendant, further answering, says that the said Gabriel 
Winter, under whom, directly or indirectly, he claims the said traet 
of land, purchased the same for a valuable consideration from Rob- 
ert Carter Nicholas by a notarial act of sale praissed in due form and 
duly recorded on the twenty-second day of January, eighteen hun- 
dred and twenty-nine, before Edward Duffel, then parish judge in 
and for the parish of Ascension, as will more fully appear by refer- 
ence to the annexed duly authenticated COPY of the satd public act, 
marked C for reference, and made a praar of this defendant's answer. 

Defendant, answering, says that Gabriel Winter made said pur- 
chise mM good faiths, for a valuable consideration, in virtue of a sale 
and adjudication to him Inv the sheriff Ol the parish ot Ase ston. 
Ol} the first day oft June, elolteen hundred eure LWCLIEV-SeVe lh, ekc- 
cording to law, under an order issued by the parish judge in and for 
said parish of Ascension (which order was burnt in the conthigar- 
tion that consumed the court-house iis aforesaid) against the sid 
land, then the property of George A. Hunter, at the suit of Robert 
Carter Nicholas, undertaken of the repairs made by him thereon to 
the roads and levees, said adjudication having been ratitied by the 
sald George H. ILunter, as the whole will more fully appear, and at 
large appear by the duly authenticated copies of the adjudication 
marked D, and of the adjudication of said tract to Robert Carter 
Nicholas, marked IF, annexed as exhibit and made part of this 
mhswer, 

Defendant, answering, says that the said Robert Carter Nicholas 
made said purchase in good faith, for a valuable consideration, with 

out any knowledge, information, or belief of or touching any 
$903 claims of said complainants, or of either of them, upon said 
tract of land. 
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And the said defendant, further answering, saith that the said 
Creorge Hf. Hunter, whose title to the said tract of land the said 
Robert Carter Nicholas acd ulred by siti adjudication for roads and 
levee repairs, derived his title thereto for a Valuable consideration 
by a sale and adjudication to him made and recorded by the hon. 
parish judge of Ascension on the fourth day of November, eloghteen 
hundred and twenty-four, as a partof the succession property of the 
late Barthelemy Lafon, as will more fully and at large appear by 
the annexed duly authenticated COPY of said adjudication marked 
as Exhibit, and made part of this answer FL That the said George 
H. Hunter made such purchase In wood fuith for a valuable consid- 
eration, without any knowledge, information, or belief of or touch- 
ing any claim of said complainants, or either of them, upon said, 
tract of land; and, further answering, expre sly denies the allega- 
tion in said bill of complaint that the before-deseribed property be- 
longed to Daniel Clark at the time of the death of said | ‘lark ; he 
answers that the said Daniel Clark never did own the said property, 
he never was seized of the same in fee-simple or otherwise, hor Was 
he, the said Daniel Clark, at the time of his death, in August, ISL5, 
rat the time ch urged by the complainants, entitled to or lawfully 
possessed of said tract of land; nor was the title of Barthelemy 
Laton thereunto ever divested by any alleged sale in complainants’ 
bill to Wade Hlanipton, or. 5; 

That the said sale, if any Was ever mace, which is demled, being 

forced sale, Was an absolute nullity, as no order therefor was ever 
given nor notice of sales, nor were the terms of the adjudication ever 
complied with, as fully appears by Wade Hampton’s, Jr.'s, own ae- 
knowledgment (marked A in complainants’ exhibit 

Defendant, further answering, says thatthe said alleged sale by com- 
pli Linantsto have been made to Richard Relf was an: conga y nullity, as 
In said capacity he had not the legal right to purchase real estate and 

when said sale passed the said Richard Relf was not legally au- 
So04 thorized to act as the executor of Daniel Clark, as the time'in 

which executors could act as such by the laws of Louisiana 
had-expired. : 

And defendant, further persian Says that neither the said 
Richard Relf nor any one claiming under or from the estate of 
Daniel Clark, did ever at any time ‘comp ly with the terms of the 
adjudic ation to the said Wade Hampton, Jr. 

And this defendant e oxpressly denies that the title of the said the 
said Barthelemy Lafon to the tract of land aforesaid was in any man- 
ner strenetl ned or bettered by the alleged transfer from the said 
Richard Relf; and, further answering, he says that he denies that 
the said Daniel Clark at any period of his life, or that his heirs, 
executors, or assigns have ever, since lis death, owned, possessed, 01 
had any interest whatever in the said tract of land, as the com- 
plainents have charged. 

And the sila defendant, Robert Ruftin arron, for other and fur- 
ther answer to said bill, says that Daniel Clark was never married 
to the mother of the said oratrix, Myra; that the mother of the said 
Myra was, for several years previous to the birth of said Myra, at 
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the same time thereof and thereafter, lawfully married to one Jerome 
De Grange, which marriage was never legally dissolved. 

Defendant denies that the said Myra is the legal heir of said 
Daniel Clark ; that said Clark ever did own the property now owned 
and possessed by this defendant; and that the pretensions of said 
complainants, as stated in their bill of complaint, are entirely 
groundless. 

And the said defendant, further answering, saith that he and 
those under whom he claims the land in CONLPOVersy In this suit, 
have for more than thirty consecutive years had the sole, real, actual 
possession thereof, during the greater part of which time the said 
land has been under fence and in cultivation by this defendant and 
his authors, in uninterrupted, peaceable, and public possession. 

That the statute of limitation of Louisiana, under which this de- 
fendant sets tl} his adverse POSSESSION, ils tforesald, Isa complete bar 
to the suit instituted against him by the complainant; and he there- 
fore especially pleads the prescription of Len, Lwenty, nid thirty 
years. 

Ana tis defendant, further answering, says that, being possessor 
of the said tract of land in good faith, as well all from whom he de- 

rives title, he is entitled by the laws of Louisiana, which are 
SO05 applicable to the present case, together with the fruits of the 

land claimed, until the said tract-of land is lawfully claimed, 
and that he is not bound to account for the same except from the 
time the claim for restitution, if successful, is first prosecuted. 

And this defendant further says that the improvements by him 
put upon said land, and by those from — he claims, consisting of 
buildings, ditches, fences, clearing, levees, roads. &e., are really worth 
—; and that, being a possessor in good faith, he is entitled by the 
laws of Louisiana, and upon every principle of equality, In case of 
eviction from the land claimed, to retain it until be is reimbursed 
the whole value of the Improvements, iis before stated. 

Wherefore your respondent prays Judgment in lis favor against 
the complainant’s demand, and the then suit may be dismissed at 
their costs, and for all other and further relief which justice and 
equity and the nature of the case may require. 

And as in duty bound, he will ever pray. 

JOHN W.ILLSEY & ISAAC T. PRESTON, 
Solicitors for Def 't. 


Robert R. Barron, the above defendant, being duly sworn, doth 
depose and Say that the statements In the foregoing are true to he the 
best of his knowledge and belief. 

R.R. BARRON. 


Sworn toand subseribed at New Orleans, the 2nd day of June 
1849, before me— 


J. W. GURLEY,. 
lS. Com r. Kastn District of La. 
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ay f ts’ ker.. Lig ye Lusher. Com?. Replication filed L¢/)) June. LS49. My 
Cuse of Guines a Wife vs. PR. Rh. Barrow et al. No. 1754. 


U.S. Cireuit Court, 5th Circuit, Dist. Louisiana. In Chancery. 


Kpoucenp P. Ganges & Wite 
re. ~1 754. 


Roperr R. Barron and others. J 


The replication of Edmund P. Gaines and Myra Clark, his wife, to 
the answer of Robert R. Barron, one of the defendants in above 
sult. 

These r pliants, suving and reserving to themselves now and ut 
all times hereafter all and singular and all manner of benefit and ° 
advantage of exception which may be had or taken to the manifold 

insutlicr hne-es Ol the sad unswer, for replication thereunto, 

8506 say they will aver, maintain, and prove their bill of complaint 

to be true. certain, and sufficient in the law to be answered 
unto. and that the said answer of the defendauts is uncertain, un- 
true, and insufficient in the law to be rephed to by these repliants, 
without this, that any other matter and thing whatsoever in the said 
diswer contains dd, material or effectual 1 the law Lo he replied unito, 
confessed ania Ve ied, [Travers d Or denied, Is true: all which Miut- 
ters and things these repliants are and will ever be ‘ready to aver, 
niadta 1) ana prove as this hon. court shall direct, and humbly pray 
ds 11) and DD) thie ir said bill they have already praved., 

PoC. WRIGITT, Solicitor. 


Def'ts’ Kv... bei Lusher, Com. Amended Bill and Nu ppl ment, 
bil, | > j iy “ f it i P Crctijie S and 1] Ve is, iM, if. ( Vie if’. Norhe rt. 
Loud . (| al : Vo. wee ot thi Docket [ - ‘. Circuit (ourt. Louisiana. 


In Chancery. 


To the judges of the United States cireuit court of the Sth cireuit 
Within and for the district of Louisiana: 

Kdmond i niall ton Crimes ana Myra ( lark, his wife, who ure citi- 
Zens ot tha State of ‘Tennesse S. by leave of the court here for this 
purpose just had and obtained, bring this their amended and 
supplemental bill against Richard Relf, Beverly Chew, Norbert 
Louqui, kdmond Elfu, Pierre Rilheux, fm. e¢.; Barthelemy Fer- 
gus Dusnan, f. m.e., and Jean Baptiste. Dusnan, f. m. ¢., all of 
Whom are citizens of the State of Louisiana. 

And thereupon your orator and oratrix complain and say that 
heretofore. tO Wit, on the twenty-eighth day of July, one thousana 
eloht hundred and thirty-six, your oratrix, with her then husband, 
William W atlace Whitney, now le CCUM d. tiled hie ¥ bill ot complaint 
in this honorable court, wherein your oratrix, with her said hus- 
band, were complainants, and the said Richard Relf, Beverly Chew, 
and oth rs were defendants: that 11 said bill of complaint it Wiis 
stated and charged, amongst other matters, that your oratrix was 
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the legitimate and only child of Daniel Clark, late of New Orleans, 
deceased ; that the said Daniel Clark, at the time of his death, was 
seized in fee simple or otherwise well entitled to and lawfully pos- 
sessed of diverse, freehold, messuages, plantations, lands, tene- 
S507 ments, and hereditaments, situated in the eastern district of 
Loutsiana, amongst which were the following described parcels 
of land or plantations, to wit: 

Ist. The equal undivided half part of a tract of land or planta- 
tion situated in the parish of St. John the Baptiste, at about twelve 
leagues from the City of New Orleans, having about ten arpents 
front on the Mississippi river, and bounded on one side by lands 
possessed in the Vear ISl4 by André Cambie, and on the other side 
by lands owned or possessed by the widow of Jacques Deslondes, 

2nd. The equal undivided half part of a certain tract of land or 
plantation, being about four and one-half arpents front on the Mis- 
sissippi river, and bounded on one side by lands in IS14_ possessed 
by Hlenry Mores, and Ol) the other side by lands owned or pn ssessed 
[by | Fife Mores, all of which said property was at the time of his 
death, to wit, on the sixteenth day of August, 1815, held by the said 
Daniel Clark in equal and joint ownership with one Jean Luck ; 
that after the death of said Daniel Clark, and on or about the seventh 
day of July, eighteen hundred and fourteen, the said Richard Relf, 
pretending to act as the executor of the will and testament of said 
Daniel Clark and as attorney-in-fact of Mrs. Mary Clark, as herein- 
after set forth, with the said Jean Luck and wife, conveyed said 
property unto Oliver Forcelle & Son, as by an act before Michel de 
Armas of the date above named, as well by an authenticated COPY 
of said act, filed berewith, marked A, and which your orator and 
oratrix pray nay be made a part of this amended and supplemental 
bill: that afterwards the said parce! of property first mentioned 
came Into the Possession of Madatne Balthozon Dusnan De le Croix, 
who sold and conveyed the Sabie on the fifth dav of August, 1S+45, 
to the said defendant, Norbert Louqul, is by an act before L. T. 
Cuire, notary publhie, and and tor the City of New Orleans, and 
authentie COPY whereof is filed herewith marked 1. and which 
your orator nicl oratrix prav may be made a preere hereof, canned thraat 
the said Norbert Louque is now In possession of said property 
and claims to be the owner thereof; that the said premises, 
secondly above described, are now in the possession of the said 

defendants, Edmond Elfu, Pierre Rilheux, Octave Picon, 
S008 Barthelemy Fergus Dusnan, and Jean Baptiste Dustian, who 

ciaim to be, respectively, the owners of some portion thereof ; 
that the record titles of sad defendants appear hy authentic coples 
of acts filed herewith, marked C, D, E, F,and your orator and 
oratrix pray may be made a part of this amended and supplemental 
bill of complaint; that the said Daniel Clark was lawfully married 
with Aulime, nee Carriere, al the CILY of Philadelphia, In) the State 
of Pennsylvania, in or about the latter part of the vear 1802, or in 
or about the early part of the year 1505, and your oratrix is the 
sole offspring or issue of said marriage. 

* 
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And your orator and oratrix als- show that the said Daniel 
Clark. at the time of making his last will and testament here- 
inafter mentioned, and his death, was entitled (amongst other prop- 
erty) to certain property, debts, and demands, which are enumerated 
in a schedule of debts and property made and filed by Richard Relf 
and Beverly Chew in the probate court for the parish and City of 
New Orleans, on the 3rd day of March, 1814. The whole amount 
of the said schedule of debts and property being, as nearly as your 
oratrix has been able to calculate the same, three hundred and twenty- 
three thousand one hundred and eighty-eight dollars and four cents, 
Indep ndently and exclusive ly of certain real estate belonging LO the 
said Daniel Clark, specitied and set down in said schedule at the value 
of three hundred and forty-four thousand dollars; and it is expressly’ 
charged that all or nearly all of the said amount of three hundred 
and twenty-three thousand one hundred and twenty-eight | lol lars | 
and four cents was belonging to, and the property of, the said Daniel 
Clark at the time of his, the said Clark’s, death; and it is expressly 
charged that previous to the death of the said Damiel Clark it had 
long been the intention and Carhnest desire of the said Daniel Clark, 
the tather of your oratrix, to leave, at lis di Cease, all dis property 
and estate, real and personal, to your oratrix, the said Myra Clark, 
and in order more effectually to secure the fulfilment of said inten- 

tion and desire, the said Daniel Clark did, in or about the 
S909 month of July, in the year 1815, duly make and exeeute his 

last will and testament according to law, having wholly writ- 
ten and signed the same with his own hand, and did, in and by the 
said will, declare your oratrix, the said Myra Clark, to be his legiti- 
mate child, and that the said Daniel Clark did also, in and by his 
sald Jast will devise, and bequeath to vour oratrix, the said Myra 
Clark, all his, the said Daniel Clark’s, property and estate, real and 
personal, and did name therein as the executors of the said will 
Colonel Joseph Deville Degontin Bellechasse, James Pitot, and Chey- 
alier Dusnan de la Croix ; appointed the said Chevalier De la Croix 
tutor also of vour oratrix, the said Myra Clark, your oratrix being 
then an infant under the age of twenty-one vears, to wit, of the age 
of seven Vears. 

And that the said will also did contain some bequests to friends, 
amongst which bequests were a legacy or annuity of two thousand 
dollars per alnum, to be pericl LO Mary Clark, mother of the said 
Daniel Clark, during the lifetime of the said Mary Clark, an annuity 
of five hundred dollars, to be paid vi arly fo one ( ‘aroline De Grange 
until the said Caroline should have attained the age of the majority, 
when the annuity should cease, and the sum of five thousand dollars 
should be paid her: ana also a bequest of five thousand dollars. to he 
paid to the son of Judge Pitot; and the said will further contained 
Sp cifie and detailed Instructions respecting the education of your 
oratrix, the said Myra, and the management of the estate and prop- 
erty of the said Daniel Clark during the infaney of your oratrix. 

And it Is expressly charged that the said will was wholly written 
and signed, with the proper hand of the said Daniel Clark ; that the 
said will was shown by the said Clark to, and its contents read by, 
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the said Judge James Pitot, the late John Lynd, notary public in 
and for the parish and City of New Orleans, Mrs. Harriet Smyth and 
others, and that the said will was shown by the said Damiel Clark 
to. and its contents communicated to. the said Colonel Bellechase, 

Chevalier de la Croix, Mr. Pierre Baron Boistontaine, and 
SO10.) others, and that the said Daniel Clark departed this life on or 

about the 16th dav of August, 1815, without altering or re- 
voking his said will, and leaving your oratrix, the said Myra Clark, 
his only child and deseendant, and the forced and instituted heiress 
of all his property and estate, real and personal. 

And it is expressly charged that the said Daniel Clark left at his 
death no child or descendant him su-viving, except your oratrix, the 
sald Myra Clark, and that your oratrix, the said Myra Clark, was 
the lawful and legitimate and only child or descendant of the said 
Daniel Clark, and it is expressly charged that your oratrix, the said 
Myra Clark, SOOT after her birth, which took place in the month of 
July, LSOG, Was placed by her father, the stil Daniel Clark, in) the 
family of Sumuel B. Davis, with whom she continued to live at 
New Orleans until the vear 1812, when the said Samuel b. Davis 
removed Lo live to the City of Philadelphia, 1) the State of of Penn- 
sylvania; that youroratrix, the said Myra, cle computed the family 
of thesaid Samuel B. Davis to Philadelphia, and remaimed in his, 
the said Samuel B. Davis’s, family until the death of the said Sam- 
uel b. Davis and afterwards, and that during the lifetime of the 
suid Daniel Clark, he, the sad Lex ie] (‘lark, continued LO eXErCIse 
the authority, care, and protection of a prea nt mn regard tO VOUr OFra- 
trix, the said Myra Clark. 

And in and about the month of May, in the vear 1511, the said 
Daniel Clark was led to believe that one Daniel Coxe, of 
Philadelphia, with whom he had previously had some connexion in 
business, had, by lis imprudence or misconduet, Involved him, the 
sald Daniel Clark, in some serious pecuniary and commercial difficul- 
tiesand embarrassments; that immediately thereupon thesaid Daniel 
Clark deemed it advisable to proceed forthwith to Philadelphia, in 
ord lr to attend personally to the settlements of the difficulties 
which Were represented to him ( xisted : that preparatory LO lis Ull- 
aertaking the yvovage from New Orleans to Philadelphia for the pur- 
pase aforesaid, atid in or about the month of May, IS11, he, the said 
Daniel Clark, conveyed property LO Samuel 3. Davis ancl others, 
to the amount of several hundred thousand dollars, to be held in 
trust by them for your oratrix, and then and at or about the said 

time there made a will, devising briefly and in general terms 
SOlL lis property to his mother, Mary Clark, then residing out of 

the State of Louisiana, and also appointing Richard Relf and 
Beverly Chew, two of the defendants herein, the executors thereof; 
that the purpose and intent of the said Daniel Clark, at the time of 
his making the said will, was, after leaving the larger portion of 
his estate to his daughter, your oratrix, which he did by the afore- 
said trusts, to leave sufficient of his said estate by the said will to 
pay al] lis just debts, and to leave lis mother and lis other family 
relations 1) independent circumstances In case of accident to byt 
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‘upon his then contemplated vovage to Philadelphia; and that 
the sill Daniel Clark, in or about the month of May, ISI 1, 
proceeded to Philadelphia, and returned again in a few months 
thereafter, and in same year, to New Orleans; that the said 
Daniel Clark had ascertained at Philadelphia, Upon his having 
proceeded thither as aforesaid, that his interests had not been so 
seriously jeopardized by the said Danicl W. Coxe as he had been led 
to believe, as above stated, previous to his having rohe there; that 
he did, therefore, upon his said return to New Orleans, receive back 
SOC portions of the property Which he had conveyed is aforesaid 
in trust for your oratrix, the said Mura, which under the above- 
mentioned erroneous belief respecting the supposed difficulties 1) 
which the said Coxe was allewed to have involved him: ana threat 
upon tis said return to New Orleans, and upon having ascer- 
tained as aforesaid the groundiessness of the apprehensions which 
had been excited in his mind relative to the CODSeg ences that might 
result LO himself from the transactions of the sald Daniel W. (Coxe, 
he, the said Daniel Clark, did also declare that he no longer intended 
that the will made in ISIL should be his last will: that he had 
made it while laboring under false impressions, and only provision- 
ally, and that he should revoke the said will of ISI] and make ane 
execute another will devising and bequeathing all his estate, real 
and personal, to vour oratrix, the said Myra Clark. 

And it 1s expressly charged that the said Daniel Clark 
did revoke the said will of IS11 as aforesaid, and did, after 

the makine and execution of the said will of ISIT1. 
Sol2 duly make and execute, in the vear 1815, and but a 

short time before his death, as your oratrix has thereinbe- 
fore set forth, his, the said Daniel Clark’s, last will and te-ta- 
ment, devising and bequeathing thereby to your oratrix, the said 
Myra Clark, all of the real and personal property and estate of him, 
the said Daniel Clark, and declaring your oratrix, the said) Myra 
Clark, to be the legitimate child of him, the said Daniel Clark, as 
vour oratrix had thereinbefore more particularly stated, and that 
the said Daniel Clark did, upon his deathbed, and unto the very 
moment of lis decease, continue LO declare that the aforesaid will, 
bade by him 11) the vear IST. devising, iis aforesaid, all his Prope 
erty ice your OPralrix, the sid Myra, Was his last will and testament, 
amd was then contained ina black case in his office-room in the 
house 1) which he Wiis al time, ana in) which he died ania 11) his 
last moments making the said declarations in favor of your oratrix, 
the said Myra. 

\nd that the said Daniel Clark, upon making the said will of 1811, 
delivered if tO the said Richard i lf nicl Beverly (‘hew, Or Olle of 
them, and allowed it to remain in their keeping and possession from 
taucneeforth ; that the said Daniel Clark was very extensively engaged 
In mercantile and other business and speculations, and possessed a vast 
diiount of property, and threat the said Richard Relt acted iis his 
agent in many of the transactions and affairs in which he, the said 
Danie! Clark, Wils ehonged : threat il short time before thea sith of the 
sald Daniel Clark the said Richard Relf, having met with afiliction 
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in the death of his wife, and his family being breken up in conse- 
quence, Came to live in the house of the said Daniel Clark, assumed 
to direct the domestic arrangements of the said Daniel Clark, and 
attending, during the last illness of the said Daniel Clark, at his, the 
said Daniel Clark’s, dwelling-house, and took upon himself the sole 
control of the household and the affairs of the said Daniel Clark, 
and that instantly upon the death of the said Daniel Clark all the 
books, Papers, letters, documents, and all deeds and Writings of what- 


soever nature belonging to the said Daniel Clark — Inte the sole 
pOssesslon ot him. the seid Richard Relf. 
Sols And it is expressly charged that the will of 1515, made 


by the said Daniel Clark in favor of the said Myra, came into 
the possession of the said Richard Relf immediately upon the death 
of the said Daniel Clark, and that the said Richard Rell fraudulently 
concealed, suppressed, or destroved thi Salue, OF caused it to be COli- 
cealed, suppressed, or destroved, and did substitute In its place or 
stead the said old revoked will of IS11, in which he, thesaid Richard 
Relf, was named an executor, and that the said last will of 15153 was 
hever seel by any one after the death of the said Daniel Clark, Ci- 
cept by the said Richard Relf, Beverly Chew, and their confed- 
erates, 

And it is expressly charged that the said Richard Relf did fraud- 
ulently cause the said old revoked will, made in IS11, to be ad- 
mitted to probate in the probate court for the parish and City of 
New Orleans, and procured himself, the said Richard Relf, to be 
sworn and authorized by the said probate court as the testamentary 
executor of the said Daniel Clark. 

And that the sal Beverly (‘he W did iso, soon after the death of 
the said Daniel Clark, to wit, in the month of January, 1514, procure 
himself to be sworn and authorized by the said court of probates for 
the parish and City of New Orleans, to act as testamentary executor 
of the said Daniel Clark under the said revoked will of IS11. 

And that when the said Richard Relf and Beverly Chew took 
upon themselves the office of testamentary executors of the said 
Daniel Clark, as aforesaid, there was no relative or any person claim- 
le to be heir of the said Daniel Clark in the State of Louisiana; 
that your oratrix was then an infant, under the age of seven vears, 
ana resided ‘ul that time in) the City ot Philadelphia, 1) the State of 
Pennsylvania, with the family of the said Samuel B. Davis, and 
that Mary Clark, the mother of the said Damiel Clark, who was 
named devisee of the suid Danie! (‘lark 1) the std old re voked will 
of IS] 1, Wis also then il resident of the State of Pennsvivania, and 
continued to reside there until her death, which happened SOC 
vears after the death of the said Daniel Clark; that the said Daniel 
Clark was a native of Ireland, from which country he emigrated 

to Louisiana, as your oratrix has been informed nicl verily 
SO14 believed, in or about the year 17—, and that all lis immediate 
relatives and family resided, at the time of his death, either 
in Ireland or in the State of Pennsvivania, and that none of them 
ever visited Loutsiana until Many years after his death: that the 
sald Richard Relf and Beverly Chew fraudulently Posse ssed them- 
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selyes, immediately atter the death of the sid Daniel Clark, of the 
personal estate, effects. and credits of the said Daniel (‘lark toa great 
amount, ane “also entered into POSSCSSION Ol the real estates of the 
said Daniel Clark, and in receipt of the rents and profits thereof, by 
falsely and fraudulently representing the said estate to be insolvent, 
and by other fraudul ht Means were enabled to continue and have 
ever since continued, and then were, in such possession Or In pos- 
session of a large portion thereof; and that the said Richard Relf 
ana Beverly Chew made sules ot the property ania etleets, real and 
} ve rsonal, of the said Daniel Clark, “anid hac received Very large SuUtTnS 
of money, amounting to several hundreds of thousands of dollars, 
from the sid estate, real and personal, und had retained in) their 
hands or otherwise appropriated or disposed of the same for their. 
own use and purposes; and that in all such actings and doings, and 
in all the matters relating to the said estate, they, the said Richard 
Relf and Beverly Chew had acted fraudulently and without the 
knowledge, consent, or approbation of your oratrix, or of any other 
person or persons having a right or being duly and legally authorized 
to sanction, consent to, or approve of the sume. And from and 
after the time of the death of the said Daniel Clark, and until about 
the year 1832, when your oratrix, the said Myra, became the wife 
of William Wallace Whitney, Your oratrix, the said Myra, COl- 
tinued to reside in the family of the said Samuel B. Davis, who lived 
during all or nearly all that time in the State of Pennsylvania; and 
it is CX pre ssl\ charged that during the lifetime of the said Daniel 
Clark, the father of your oratrix, the said Myra, your oratrix, was al- 
wavs known and called by her truc and rightful name of Myra Clark, 
and by no other name; and that from after the death of the said 
Daniel Clark until at or about the time of the marriage of your 

oratrix, the said Myra, with the said Wm. Wallace Whitney, 
Solo your oratrix, the said Myra, was designated and called in the 

family of the said Samuel B. Davis by the named of Myra 
Davis, anid I) \s ho other Phare, anid Wiis kept in lwhorance of her real 
name, parentage, and true history, and of her rights and of her title to 
the Inheritance sadicl POSSeSSION ot the estate of the said Daniel Clark, 
eui«l Wiis consequently unable all threat time Lo tuke the hnecessary 
measures for asserting her title to the inheritance of her father. the 
sald Daniel Clark: thisat [ at | or about the time of the marriage of 
your oratrix, the said Myra, with the said William Wallace Whitney, 


vour oratrix was brought by accident to the discovery of her true 
hame and parentage, and was subsequently made more fully ac- 


quainted with the circumstances of her history and rights by the 
said Sumuel J}. Davis nia others: nid that your oratrix had, ever 
Since the time of the seid marriage of your oratrix with the siicl 
William Wallac Whitney, ly Cl), nid Was then, actively engaged i 
endeavors to establish the legal rights and claims of vour oratrix, the 
sald Myra, to the property and estate, real and personal, of the said 
Daniel Clark. 

And it is expressly charged that the said Richard Relf and Bey- 
erly Chew, or one of them, did also, inime diately upon the death of 
the said Daniel Clark, possess themselves of all and every of the 
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books and papers of the said Daniel Clark, and of the title deeds of 
his real estate and other estates. 

And it is expressly charged that your oratrix, the said Myra 
Clark, was the only surviving child or descendant of the said Danie! 
Clark at the time of his death, and that your oratrix, the said Myra 
Clark, Was Upol the the death of the said Daniel Clark entitled as lis 
forced heiress-at-law and his universal heiress by him instituted and 
appointed in his last will made by him in 1S15 to all the estate, real 
and personal, of the said Daniel Clark. 

And it is expressly charged that inasmuch as your. ora- 
trix, the said Myra, was the only surviving and legitimate 
child or descendant of the said Daniel Clark at the time of 
lis, the said Daniel Clark’s, death; and inasmuch as the said 

last will of the said Daniel Clark, made by him as 
S516 aforesaid in 1515, was fraudulently concealed, suppressed, 

or destroyed by the said Richard Relf, as above. stated, 
and also inasmuch as the said old revoked will of IS11, al- 
leged to have been made by the said Daniel Clark in favor of his 
mother, the said Mary Clark, was produced and procured to be ad- 
mitted to probate as the last will of the said Daniel Clark, by such 
fraud ana practice oft the sald Richard Relf, ils Is hereimmbefore 
stated—that for and notwithstanding the same the said real estate 
of the said Daniel Clark, hereinbefore described and enumerated, and 
all other estates real and personal, moveable and immoveable, of 
the said Daniel Clark, descended to and become vested In VOUP OFa- 
trix, the said Myra Clark, the forced heiress-at-law, to the extent of 
four-fifths of said real estate and personal estate, which is the law 
of the State of Louisiana, in force at the time of the death of the 
sald Daniel Clark, the legitime of your oratrix, as the said legitimate 
and only child of the said Daniel Clark, and that the said Daniel 
Clark did make and execute the said will, made by him as here 
before stated, in the year IS15, in favor of vour oratrix, and did 
therein devise and bequeath all of lis estate, real and ‘i rsonal, to 
your oratrix, the said Myra Clark, and did also therein and thereby 
declare your oratrix, the said Myra Clark, to be the legitimate 
daughter of the said Daniel Clark, and did make and order therem 
the other dispositions and bequests hereinbefore stated by your 
oratrix to have been made and ordered by him in the said will 
made and executed as aforesaid in IS13 by him, the satd Daniel 
Clark; and that the said will of 1515 operated as full and pertect 
revocation of the former will, alleged to have been made by him, 
the said Daniel Clark, in 1811, and of every part and pro- 
vision thereof; and that the said will of IS11 ought to be set aside 
and the said will of 1815 established and confirmed, and the real and 
personal estate of the said Daniel Clark declared to be descended to 
your oratrix, the said Myra Clark, as the heir-at-law and devisee of 
the said Daniel Clark; vet your ordtrix, by the advice of her coun- 
sel, hereby declares that for the purposes of this suit she will not 

insist Upot the said will of said Daniel Clark, made in 1S15, 
Sol7 for the purpose of avatline herself of the devise therem con- 

tained in her favor, but for the purpose of availing herself as 
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fur asin law it is competent to do, as a declaration of ber father, 
the said Daniel Clark, of the legitimaey of your oratrix and for 
establishing her pretensions in this bill set forth as the foreed heir 
of the said Daniel Clark, and as such forced heir her rights to the 
legitime of four-fifths of the estate of said Daniel Clark, which he 
left at lus death. 

And your orator and oratrix further show unto your honors that 
the said Mary Clark departed this life some time in the month of 
June or July, in the year one thousand eight hundred and twenty- 
three, at Germantown, in the State of Pennsylvania, leaving a last 
will and testament whereby she devised and bequeath- her estate, 
real and personal, unto her daughters, Sarah Jane Campbel?, then 
and now a — of Germantown, in the State of Pennsylvania, and a 
citizen of said State; Eleanor O’Briene, then of Sligo, Ireland; Jane 
Green, wife of George Green, of the city of Liverpool, England, and 
to Caroline De Grange, wife of Dr. John Barnes, then of the State 
of Mississippi, each in equal proportion ; that each of said) persons 
reside without the jurisdiction of this court and consequently ean- 
not be made — to this suit. 

And your orator and oratrix further show unto your honors 
that the said defendants sometimes give out and pretend, and will 
allege, that some doubts have arisen concerning the legitimacy of 
vour oratrix, the said Myra Clark, and pretend that the said Dan- 
lel Clark was never married to Zulime, née Carriere, by whom he 
had vour oratrix, the said Myra Clark, and that the said Zulime, ne 
Carriere, was the lawful wife of one Jerome De Grange, who was 
still living when she became the mother of vour oratrix by the said 
Daniel Clark, and that therefore, upon the death of the said) Dan- 
lel Clark, the equitable and legal interest in all the real and per- 
sonal estate and slaves descended to and became vested in the 
said) Mary Clark as the forced heir-at-law. Whereas vour orator 
and = oratrix expressly charge the contrary of such pretences 

and allewations to be true, and that your oratrix, the 
SolS said Myra Clark, is and was the legitimate child of the said 

Daniel Clark, and that the said Daniel Clark was married to 
and was the lawful husband of the said Zulime, nee Carriere, at and 
before the time when she became the mother of your oratrix, the said 
said Myra, by the said Daniel Clark; and that the said Zulime, née 
Carriere, was not, and never had been at any time, the lawful wife 
of the said Jerome Degrange, or of any othet man than the said 
Daniel Clark, when she became the mother of your oratrix, the said 
Myra, as aforesaid. and if any marriage ever did take place be- 
tween the said Zulime and the said Degrange, the same was utterly 
null and void from the beginning,on the ground that the said Jerome 
De Grange, at the time of his contracting such’ marriage (if he 
did contract the same) with the said Zulime, was the lawful hus- 
band of another woman, to whom he had been previously married, 
and was =till living—all of which the sill confederates will il 
other times admit: but then they pretend that the said Rich- 
ard Relf and Beverly Chew made sales of the said real ana per 
sonal estate and the said slaves of the said- Daniel Clark, as 
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testamentary executors of a will of the said) Daniel Clark, which 
had been admitted to probate in the probate court of the parish 
and City of New Orleans, and as the attornevs-in-fact of the said 
Mary Clark, the devisee in said probated will named, and that the 
purchasers of the said real and personal estate of the said Daniel 
Clark at the said sales thereof did become sueh purchasers for 
full and valuable considerations, and without notice of any revoca- 
tion anid Invalidity of the sid probated will, alleged io) have been 
made by the said Danicl Clark in ISt1, and in which the said 
Richard Relf and Beverly Chew were named executors, and without 
notice of the rights and claims of any other person than the said Mary 

(‘lark to the said estate of thi said Daniel Clark, or any preur'l 
So19 thereof: and, therefore, thev insist that.although the said will 

of 1S11 may not have been the last will of the said Daniel 
Clark, and although your oratrix, the said Myra, may have [been | the 
true and lawful heir of the said) Daniel Clark, vet they should not 
be affected thereby, and that the titles acquired by the said) pur- 
chasers under the said sales made of the real and personal estate and 
slaves of the said Daniel Clark by the said Richard Relf and Beverly 
Chew are good and perfect titles, and cannot be invalidated or 
disturbed In any manner by the revocation or invalidity of the said 
will of IS11, or of any claim or claims or title which your oratrix, 
the said Myra, may have or now has to the said estate and slaves or 
any portion thereof; whereas your orator and oratrix expressly charge 
the contrary of of all such pretensions to be true, and that the said 
Richard Relf and Beverly Chew did not nor did cither of them aet 
In their said assumed capacities of pretended executors of a will of 
the said Daniel Clark, and attorneys of the said Mary Clark, legally, 
nor did they or either of them, when acting in both or either of such 
assumed capacities, observe or comply with the formalities or adopt 
the measures prescribed by law as req visite to vive cLth\ validity or 
authority to any act or acts done or assumed to be done be them 
in such assumed capacities of executors or attorneys In relation to 
the said real and personal estate and slaves of the said Daniel Clark ; 
that a true and faithful inventory and a just appraisement by two 
duly appointed appraisers of the said real and personal estate of 
the said Daniel (‘lark hac not been mac or caused to be made, 
according to law, by the said Richard Relf and Beverly Chew, or 
or either of them, before the said sales were made: that proper and 
legal orders to sell were hot obtaine by the siti Richara Relf and 
Beverly Chew, or either of them, from the judge authorized to grant 
or make such orders, before the seid sales Were rade : tliat all, or 
nearly all,of the said sales were made by private contract af not at pub- 
le auction, as they should according to law have been made, and that 

the moneysseverally paid by thesaid purchasers forthe portions 
$520 sold to them respectively of the real estate and personal es- 

tates and slaves by the said Richard Relf and Beverly Chew, 
or either of them, were not respectively full and valuable consider- 
titions for said portions of said real ane personal estates and slaves : 
that many of said sales were made by the said Richard Relf and 
Beverly Chew, as pretended executors, after the year of testamen- 
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tary execution had expired, and when they had not, nor had either 
of them, been continued, by the order of any judge or court of com- 
petent authority in the said functions of executors; that the said 
Richard Relf and Beverly Chew had not, nor had either of them, 
caused themselyes, or either of them, to be duly recognized by a 
court of competent authority as the attorney or attorneys of the said 
Mary Clark, and that all acts of the said Richard Relf and Beverly 
Chew, in relation te the estate of the said Daniel Clark, were, upon 
the face of the Proce edings 1) the foregoing, ana in mahy other r- 
spects, illegal, informal, and fraudulent, and void by the laws of 
the land, and so thev — necessarily known to be by the said pur- 
chasers at the said sales; and the making, execution, and existence 
of the seid last will ot the sid Daniel Clark, made by him 1) 
1S13, and its fraudulent concealment, suppression, and destruction 
at lis death, hy the said Richard Relf, Were notoriously known ana 
reported “ul the time in) Louisiana, and that the sid purchasers, 
on the occasion of the making of the sales aforesaid, and afterwards, 
and their heirs and assigns, had some knowledge, notice, Informa- 
tion, belief, or suspicion, or reason for belief or suspicion, or good 
cause therefor, as your orator and oratrix verily believe, and did in 
their consciences belief or suspect, that the said Riehard Relf and 
Bever- Chew had acted fraudulently, improperly, and against equity 
and good conscience in procuring to be admitted to prabate the said 
will alleged to have — made by the said Daniel Clark in 1811. 
And in having procured the appointment of themselves, the said 
Richard Relf and Beverly Chew, by the probate court as executors 

of the said will of IS11, and representing the said real and 
So21 personal estate of the said Daniel Clark to have been devised 

to and inherited by the said Myra Clark. 

And your orator and oratrix further show unto VOUPrP honors that 
on the twelfth dav of December, 1837, in this honorable court, the 
death of the said William Wallace Whitney, the then husband of 
your husband of your oratrix, having becn suggested to the court, 
it was ordered that this suit be continued in the name of your ora- 
trix. And that on the twenty-fourth day of May, 1559, it was shown 
to this honorable court, by way of supplement to said bill, that vour 
orator anid oratrix having become Wnited by the bonds of matri- 
mony, it was ordered that this suit stand and be proceeded in mn 
the names of your orator and .oratrix, 

And yvour orator and ovatrix further show that the defendants, 
Richard Relf and Beverly Chew, and other defendants in said 
original bill, being duly served with process, appeared to the said 
bill of vour orator and oratrix and filed demurrers thereto, which 
said demurrers were argued on appeal in the Supreme Court of the 
LTnited States, and were overruled in said Court, and defendants 
were required to answer to said) bill of complaint; and that said 
court directed the suid byl] of cohiplaine Lo he amended iN) two 
points, which were made by said demurrer; that is to say, the said 
Relf and Chew should not be called Upon to account in and by sarc 
bill, and in the aspeet in which your oratrix was presented to. said 
court in sald bill, as the universal instituted heir of the said Daniel 
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Clark under the will of 1815 as aforesaid, she could not make the 
said Caroline Barnes and her husband parties to said bill as de- 
fendants, she, the said Caroline, being il levatee in sand will of ISLS. 

And your orator and oratrix further show to vour honors, by way 
of amendment to said original bill, and expressly charge that the 
said Richard Relf, Beverly Chew, Norbert Louque, Edmond Elfu, 
Pierre Rilhieux, Octave Ticon, Barthelemy Fergus Dusnan, and 
Jean Baptiste Desnan, and each of them, is lable to your orator 
and oratrix for the rents, revenues, and profits decreed from = or 
evrowing out of the said premises herein deseribed, with the lawful 
interest which has accrued thereon since they and each of them took 
unlawful possession of said premises respectively,as Implied or forced 

trustees for the use of your oratrix, to the extent of four-fifths 
822 ot said revenues, rents ana profits, she beng entitled thre reto 

as the forced heir of the said Daniel Clark, deceased, as herein- 
before charged. That the said rents, revenues and profits have 
amounted to a large sum of money, but the precise sum vour orator 
and oratrix are now unable to state, being ignorant thereof. That 
all or the greater portion of said property is now producing a large 
revenue from rents or otherwise to the said defendants in possession, 
or claim the ownership thereof. 

And your orator and oratrix further show unto your honors, by 
way of amendment to said bill, that they will renounce, for all the 
purposes of this suit agaist the defendants herein named, all claims 
which youroratrix has heretofore made tothe estate of thesaid Daniel 
Clark, as his universal heir and devisee by the said will of ISIS; 
and that she will, as against the defendants herein named, assert 
and maintain her right, title, and equity to the four-fifths part of 
the property and rights embraced in this amended bill (and = sup- 
plement), as the forced heir of the said Daniel Clark, deceased, 
Within and according to the meaning, tenor, and effect, and intent of 
the law of the State of Louisiana, in such case made and provided, 
in force at the time of the death of said Damiel Clark. 

But your orator and oratrix expressly charge that they shall at 
all times insist Upon the fact that said will of ISI5, as stated in sated 
original bill, was made by the said Daniel Clark, and was suppressed 
or destroved, as also therein stated, so faras anything was in said will 
contained declaring the legitimacy of vour oratrix as the only child 
of the said Daniel Clark, born in lawful wedlock with the said Zulime, 
nee Carriere, and no further or otherwise. 

And your orator and oratrix further show and charge that all the 
hiatters herem stated to be contained in) the said original bill of 
complaint as amended are true, and will be herein and hereby main- 
tained, except 4) far iis the renunciation by Vour oratrix of her iis- 
serted rights as instituted heiress, as stated in the preceding para- 
graph by way of amendment. 

And your orator and oratrix further show unto your honors by 
way of amendment that thesaid Richard Relfand Beverly Chew some- 

times give out anid pretend that dhey are just- entitled, as puirt- 
So25 ners in trade, or otherwise, with the said Daniel Clark during 
his lifetime, each of them, to one equal one-third part of all and 
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singular the estate, real and personal, which the said Clark left at his 
death, in his own name, or otherwise (with some small exceptions), 


and as evidenee of such claim and pretension the said Richard Relf 


and Beverly Chew and their contederates pretend to have mn their 
possession, or the possession of one of them, a certain Instrument im 
writing purporting to have been executed by said Relf and Chew and 
Daniel Clark sometime in the vear ISl5and within two months of the 
death of the said Daniel Clark; but your orator and oratrix expressly 
charge the fact to be that said pretensions of said Relf and Chew are 
wholly without foundation in truth, and your crator and oratrix 
have good reason to believe, and do believe, that said Instrument in 
Writing Is fictitious, got up by some unknown person to your orator 
and oratrix for the purpose of defeating the just claims of your 


oratrix in the premives ; and your orator and oratrix further charge 


that if said instrument should beshown to this honorable court to be 
genuine, and to have been executed in all respects as it purports, the 
same is without legal or equitable force or effect for reasons apparent 
upon the face thereof, and was at all times, and is, known by said 
Relf and Chew, and each of them, to have been and to be without 


such effect, as is clearly shown tn all the transactions of said Relf 


and Chew, and each of them, by the fact that in no Instance in their 


whole course of unlawful proceedings in regard to the succession of 


said Daniel Clark is the said instrument im writing alluded to for 
any purpose for which it purports to have been designed ; and for 
vreater certiunty as to thi statement and charges of your orator and 
oratrix with respect to the inherent defects and vices apparent upon 
said contract, they pray leave to refer to the sume, should it be pro- 
duced by said defendants and attempted to be set up for any purpose 
In their defense hereto. 

Wheretor your orator and oratrix pray that the said defendants 
may severally set forth what right, title, or interest they respectively 
have or claim in or to the said real estate of the said Daniel Clark 
hereinbefore deseribed, or any and part thereof, and how and in 

What manner they derive and make out the same, and by and 
S924 under what deed or deeds, writing or writings, and may set 

forth the date and contents of all such deeds and writings, 
and that aud that it be declared, adjudged, and decreed that the 
sald will, made as aforesaid by the said Daniel Clark in ISIS, 
Was duly made and executed by him, the said Daniel Clark, 
with all the formalhtics and other requisites necessary for passing 
real and personal estate by devise, and that it was the only true and 
valid will of the said Daniel Clark, and contained a good and valid 
devise and bequest of all the real and personal estate and slaves of 
the said Daniel Clark to your oratrix, the said Myra Clark; and 
that in and by the same he, the said Dantel Clark, did acknowledge 
and declare your oratrix, the said Myra Clark, to be the legitimate 
daughter of him, the said Daniel Clark, and that the said Daniel 
Clark departed this life on or about the 16th day of August, 1813, 
without altering or revoking his said will so made by him,as atore- 
said,in the vear 1513, and containing the said devise to and the said 
declaration or acknowledgment of the legitimacy of your oratrix, 
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the said Myra Clark, and that the said declaration or acknowledg- 
ment of the legitimacy of your oratrix, the said My ra Clark, made, 
as aforesaid, Dy the said Daniel Clark in his last will made by him 
in the vear 1S15, was a full and perfect and effectual act of legitima- 
tion of your oratrix, the said Myra Clark, if any such act would have 
been hnecessaPry to esti ablish the le rltim: wv of Vour Or; trix, the said 
Myra Clark, and that it vested in vour oratrix all the rights, capacities, 
ana privileges of a i legitimate chile l: and also that it n hay be de- 
clared that your oratrix, the said Myra, is the legitimate child of 
the sid Daniel Clark, nicl the said Daniel Clark was the law- 
ful husband of the said Zulime, afe Carriere, the mother of your 
oratrix, the said Myra, at and betore the time when she, the said 
Zulime, becanre the mother of VOour oratrix, the aid My rel, by the 
said Daniel Clark, and that it may be declared that all and every 
one of the said sales of the satd real estate of the said Daniel Clark, 
in this amended bill mentioned, made by the said Richard Reif and 
Beverly Chew, or by elther of them, as the executor or executors of 
the said will of IS] l, Or is the atlorin V OF attornevs of of the sid 
Mary Clark, or in any other capacity, are null and void and 
$525 of no effect, especially as against the rights of vour oratrix, 
as the forced heir of thom id Daniel Clark, to four-fifths of 
the said real estate in this amended bill desertbed: and that the 
sed real estate of the sila Danie! (‘lark descended iO) Vour oratrix, 
the sad Myra, pon the death of the sill Danie! (‘lark as lis, the said 
Daniel Clark's, heir-at-law ; and that the said Richard Relf, Beverly 
Chew Norbert Louque, edmond [eltu, Pierre Rillienx, Octave icon, 
Barthelemy Fergus Dusnan, and Jean Baptiste Dusnan may be 
decreed to deliver up to your orator and oratrix the possession of 
four-fifths of all the said res estate here In before CLiULEa ae rated nid de- 
scribed eid how held func possessed by them, or either of them, 
joimitly or severally, or In any manner, as owners or otherwise, or 
that the Satie be soll by or under the direction of a master of this 
court, ania the procecds of sid sale be patel Into court, to he dlis- 
posed of as this eens cour shall direet, in order that four- 
fifths ot such proceeds of sid sale shall be parte to) your oratrix, 
iis the legitime of your oratrix, as foreed heir of the sii 
Daniel Clark, deceased, of which the said) property forms a 
part, and to COC severally to ah nuccountl with your orator 
nicl oratrix for the rents, profits, and issues of the said real 
estate of the said Danie! (‘lark, hereimbetore deseribed, which 
have been possessed Or Fee ived Dy the sata det nants Or any ot 
them, or by any other Persoh OF PePrsolls, by their or either of their 
order, or tor their or either of their use. since the death of the said 
Daniel Clark, and respectively to pay over to your oratrix what- 
ever shal | be found due from them or any of them Lb pron the takine 
of such aeccount: nie thraat ao thy tuking of such account the said 
defendants may respectively be chara d with interest for such bal- 
adhce as shall appear Lo have been In ther hanes from time to time 
ancl that the said defendants ay Lye respectively decreed to deliver 
upto your oratrix all deeds and other writings in their hands re- 
lating to the said real estate of the said Daniel Clark in this 
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amended bill set forth; and that the said Richard Relfand Beverly 
(Chew, and the rest of thie confederates, ay He respectively decreed 
to pay to your orator and oratrix what shall be found due from 
them or any of them on account of the said real estate of the said 
Daniel Clark to the extent of four-fifths, as claimed by vour oratrix 

in this amended bill: and that the said Mleanor O’ Bearne 
$526 Sarah Jane Campbell, Jane Green, and Caroline Barnes, who 

reside without the jurisdiction, may be cited to appear and 
answer in like manneras the other defendants named in this bill 
and amended bill, in case they or either of them shallat any time 
be found within the jurisdiction of this honorable court, and that 
the same deeree may be made herein against them as if they and 
each of them had been made parties hereto, : 

And your orator and oratrix further show unto your honors by 
way of supplement, that the said original bill of complaint was 
brought toa hearing upon the matters thercin contained—and which 
matters are substaatially herein recited and insisted upon—and 
upon the answer of Charles Patterson, one of the defendants therein, 
in this honorable court, and decree therein rendered on the twenty- 
fifth day of April, one thousand eight hundred and forty, in favor 
of the claims and pretensions of your oratrix. 

“From which decree the defendants prayed an appeal to the Su- 
preme Court of the United States, which is granted.” 

And your orator and oratrix further show unto your honors that 
the said decree of this court was appealed from by sald Patterson to 
the United States Supreme Court, whereupon, after hearing upon 
said appeal, the said court, at the January term thereof, in the vear 
one thousand eight hundred and forty-eight, made the following 
decree, to wit: “ We shall direct the decree of the court below to be 
reversed, and adjudge that a decree shall be made in the said court 
in this suit, declaring that a lawful marriage was contracted in 
Philadelphia, Pennsylvania, between Daniel Clark and Zulime, né 
Carriere, and that Myra Clark, now Myra Gaines, is the lawful and 
only child of that marriage; that the said Myrais the foreed heir 
of her father and is entitled to four-fifths of his estate after the excess- 
ive donation in the will of 1S] L, is reduced to the disposable quan- 
tum which the father could legally CLV LO oth rs,” 

“That the property described in the answer of the defendant, Mr. 
Patterson, isa prerrl of theestateof Daniel Clark atthe timeof his death ; 
that it was illegally sold by those who had no right or authority to make 
sale of it: that the titles viven by them to the purchaser, and by 
the purchaser to the defendant, Mr. Patterson, including those 

given by the buyer from the first purchaser to Mr. Patterson, 
S027) are null and void, and that the same is Hable as a_ part of 

the estate of the said Daniel Clark to the legitime of the torced 
heir, ane that the defendant, Charles Patterson, shall surrender the 
sume as shal! be directed dmMonye other things to be done in the 
premises as will appear in the decree and mandate of this court to 
the circuit court of Louisiana.” To which said decree your orator 
and oratrix pray leave to refer, and that the same may be made a 
part of this bill. 
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And your orator and oratrix further show unto your honors and 
charge, that by said order and d-ree your oratrix is declared and 
decreed to be the legitimate and forced heir of thesaid Daniel Clark, 
ania cis such Is entitled to recelve legally anid equitably, us to the 
said Relf and Chew, and all persons holding under them, all and 
singular the estate or property and = rights claimed herein and 
hereby. 

And your orator and oratrix further show unto your honors and 
charge that the said sale of said Property by the said Relf to said 
Oliver Forcelle & Son was wholly unauthorised, illegal, and void by 
reasons of the matters stated and set forth ino said original bill of 
complaint ; and that the said defendants, Norbert Louque, Medlimond 
Klfu, Pierre Rillieux, f m. ¢, Octave Peron, f. w. ¢.. Widow of An- 
toine Peron, f.m. ¢., deceased, Barthelemy Fergus Desserau, f. m. ©., 
and Jean Baptiste Dusnan, f. m. ¢., and thev and each of them are 
trustees of said property to the extent of four-fifths thereof, and four- 
fifths of the revenues, issues, and profits thereof, to the use and ben- 
efit of your oratrix as the forced heir of said Daniel Clark, deceased, 
as aforesaid ; that the said defendant- for several vears last past have 
been, and are now, in the receipt and enjoyment of the revenues, 
Issues, and profits of said property, which amount to a very large 
sum annually. 

Wherefore you- orator and oratrix pray the same relief in the 
sald original bill prayed, and that the said Norbert Louque, Ed- 
mond Elfu, Pierre Rillieux, f. m. ¢., Octave Peron, f. m. ¢., Widow 
of Antoine Peron, f. m. ¢., deceased, Barthelemy Fergus Dusnan, f. 
m.¢, and Jean Baptiste Dusnan, f. m.¢., and each of them may, by 
the order and decree of this honorable court be required to deliver 
up to your oratrix four-fifths of the said property herein described, 

and to come to an accounting with your oratrix for the rents, 
S928 revenues, and profits of said property since they or either of 

them have possessed and received and enjoyed the same ; 
and that they may be decreed to pay to your oratrix such sum 
as Tay be found due to your oratrix Upon such accounting, together 
with the lawful interest thereon since the time such sums may be 
found to have been received, and that your orator and oratrix may 
have execution thereof: and that for the puaVvinenyt of the re maining 
fifth of said property not claimed by your oratrix may = stand 
charged. 

And your orator and oratrix further show fo unto your honors 
that the said Jane Green, since the filing of the said original bill of 
complaint, lias departed this life, and left one or more heirs, whose 
hames are at present unknown to your orator and oratrix, but whose 
residence is in Liverpool, Kngland: and the said Eleanor O'Bearne 
has also, since the filing of the said original bill, departed this life, 
and has left heirs, who now reside in the city of St. Louis, State of 
Missouri ; that the said Sarah Campbell resides in the State of Penn- 
svlvania, and is a citizen of said State; and that Caroline Barnes, 
late of St. Louis, in the State of Missouri, wife of Dr. John Barnes, 
has, since the filing of said original bill, departed this life. and has 
left children and heirs surviving her, who reside in St. Louis afore- 
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said: that each of said Persons last named claimed to be entitled 
as the heir and devisee of Mrs. Mary Clark, deceased, to all and sin- 
evular the estate, rieht, title, and and interest whieh she, the said 
Mary Clark, atany time had in and to the succession of the said Daniel 


Clark, deceased, and thisat aus to the one-fifth poear't of the property 


herem deseribed as being part ania parees | of the sala SUCCESSION ol 
said Daniel Clark, deceased, your orator and oratrix will hereby 
recognize, for all the purposes of this suit, the claims of said heirs 
and devisees to said one-fifth part of salad property, rights, and 
equities herein set forth, as far as your orator and oratrix are con- 
cerned or have any interest In Opposing the claims and pretensions 
ot the sald hel ils and de VISES Ol said AYE ary Clark. 

And that your orator and oratrix may have such other and further 


relief in the premises as the nature of the Case ay require, and is 


may seen meet to this honorable court and agreeably to equity and 
vood CONSCIENCE. 
S529 To the end, therefore, that the said defendants may, if they 
can, show why your orator and oratrix should pot have the 
relief prayed for in the original bill, and in this amended and sup- 
plemental bill, and may without oath (which is hereby expressly 
waived) according to the best and utmost of their several and _ re- 
spective knowledge, remembrance, information, and belief full, true, 
direct, and perfect answer make to such of the several interrogato- 
rics hereinafter numbered and set forth, as by note hereinafter 
written they are respectively required to answer; that Is to say: 

Interrogatory Ist. Whether the said property mentioned and de- 
scribed in the foregoing bill of complaint was not a part and portion 
of the estate of the said Daniel Clark, deceased, which he left at his 
death. 

Interrogatory 2d. Whether the said defendants claim to be owner 
of or otherwise interested In any portion of said property ; if yea, to 
what portion, and by what right do they claim the ownership of or 
“any interest In said property respectively? Each is required to set 
forth at length his right, title, and interest to the particular portion 
of the said property to which he or she lays claim. 

Interrogatory ord. Whether said property, or any prarr't thereof, 
was originally disposed of by the defe aie Relf and Chew, or either 
of them : if yea, Whit portion ; by which, one o r both of them: to 
whom ; when; under what pretence of right or authority in them, 
or either of them, so to dispose thereof; in what manner; whether 
by sale at public auction or at private sale, and for what considera- 
tion or price ? Mach defendant is re quired to state, fully and par- 
ticularly, his or her title, with the lawful evidence or evidences 
thereof annexed to lis answer or her answer thereto. 

Interrogatory lth. Whether said property, or any prarn't thereof, 
yields a revenue, and what portion, and what is ~ amount of such 
revenue annually ; - whethe + J de rive | from re hts, or how othe rwise * 


how long have the said defendants, respectively, hel: | possession of 


or derived a revenue from that portion of said property hel lL by each 
of them respectively, and what has the annual value of said possex- 
sion or its annual revenues amounted to. one year with another, since 


av 
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that said possession of or the revenue derived from said property 
possessed by them respectively. 
$530 May it please this ho’able court to grant unto to your ora- 
tor and oratrix the writ of subpeena, issuing out of and under 
the seal of this honorable court, directed to the said Richard Relf 
and Beverly Chew, Norbert Louque, Edmond Elfu, Octave Picon, 
Barthelemy Fergus Dusnan, and Jean Baptiste Dusnan, commanid- 
Ing them, and each of them, by a certain day, and under a penalty 
therein to be inserted, personally to be and appear in this honorable 
court, and then and there full, true, direct, and perfect answer make 
to all and singular the premises, and to abide by and perform such 
order and decree therein as to this honorable court shall seem meet 
and as shall be agreeable Lo equity and wood conscience. 
And your orator and oratrix will ever pray, Ke. 
P.O. WRIGHT, 
( omplainants Solicitor. 
JNO. R. GRYNNS, 
Oj Counsel 


Nore.—The defendants, Richard Relf and Beverly Chew, are each 
of them required to answer the interrogatories numbered 1,3. Each 
of the other defendants is required to answered the interrogatories 
numbered 1, 2, 3, 4. 

P. C. WRIGHT, 


( omplainants Solicitor. 


Def? ts’ Kv., hetore Lusher, Com r. Answer of Norbert Louque. bled 
LSt/ April, IS bo). in Case of Gaines and Wife UN, Novly rt Louque el 
als., No. 17S. 


United States Cireuit Court im and for the Fifth Circuit District of 
Louisiana. i Chancery. 


NorRBERT LovuqueE and others 
vs. ~» No. 17S. 


Ik. P. Gaines and Wife. j 


The answer of Norbert Louque, one of the defendants, to the amended 
and supplemental bill of complainants of Kdmund P. Gaines and 
Myra Clark, his wife. 

The defendant, now and at all times hereafter saving and resery- 
ing to himself all benefit and advantage of exception to the mani- 
fold errors, uncertainties, and imperfections in said amended and 
supplemental bill of complaint contained for answer thereto, or to 
so much and such parts thereof as he is advised Is or are material 
or necessary for him to make answer to, says: 

That this said defendant admits that Daniel Clark died in the 

month of August, 1815. He admits and avers that the said 

8531 Clark did make his last will and testament in due form of 

law on the 20th of May, ISI1; that by the said will, which 
was in the olographic form, he appointed Richard Relf and Bey- 
erly Chew as his executors, with full power to settle everything re- 
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lating to his estate; that after his death, viz., in the month of 
August, 1813, the said will was, by decree of the court of probates 
In and for the parish of and City of Orleans, ordered to be proved, 
and that afterwards, viz., on the 27th of August, IS13, the said 
court did grant to the said Relf letters testamentary with the will 
annexed. 

And this defendant, further answering, says that by the said last 
will and testament the said Daniel Clark did leave and bequeath 
unto his mother, Mary Clark, then of Germantown, In the State of 
Pennsvivania, all estate, whether real or personal, of which he died 
possessed » that, as the said defendant is informed and verily believes, 
the said olographie last will and testament was found among the 
private priprers of the said Daniel Clark after his death, and Was | 
taken POSSESSION ot by the law otheers appointed for threat PUPpPose, 
and was ordered to be probated as aforesaid by the said court of 
probates which alone had jurisdiction thereof, and that thereupon 
letters testamentary to execute the said will were granted by the said 
court to suid Richard Relf, who was the only executor then present 
in the State, the other executor, Beverly Chew, being then tempo- 
rarily absent from the same, and that letters testamentary on said 
will were afterwards granted to the said Beverly Chew as executor 
aforesaid. 

And this defendant, answering, respectfully refers to the said pro- 
ceedings aforesaid in the said court of probates and intimate his 
readiness, at any time when this honorable court ay direct, to pro- 
duce and. file copies of said procecdings, and all other proceedings 
therein or exhibits, and make the same part of this answer. 

And this defendant, further answering, says that by virtue of the 
said last will and testament, and the judgment of the court of pro- 
bates aforesaid, which said judgment stands yet unreversed and un- 
revoked, the said Mary Clark became vested of the sole and abso- 

lute ownership of all the estate, both real and personal, 
$952 whereof the said Daniel Clark died possessed; and that she 

the said Mary Clark, was the proper and only person legally 
authorized to sanction, consent to, or approve the acts and doings of 
the said Richard Relf and Beverly Chew, or elther of, in reference 
to the management, control, and disposal or disposition of the Prop 
erty belonging to the estate of the said Daniel Clark, other than 
those performed 1 consequence of the authority vested by law in 
the said Chew and Relf, by virtue of the proceedings In the court of 
probates aforesaid, and Ly the last will of the said Daniel Clark. 

And the said defendant, further answering, says that shortly after 
the said will had been probated in manner and form aforesaid, the 
sald Mary Clark, as universal legatee and heir-at-law of the said 
Daniel Clark, did make, constitute, and appoint by.power of attorney, 
duly and properly executed, and dated on or about the Ist day of 
October, 1S15, the said Chew and Relf her true and lawful attor- 
neys-in-fact, with full and specific powers, jointly and severally for 
her and in her name, to take POSSESSION of and to hold all and every 
part and parcel of the real and personal estate of the said deceased 
Daniel Clark ; to manage, direct, bargain, agree for, and make sale 
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of the same, or any part thereof, to receive and receipt for, to grant 
acquittances and discharges In due form of law, to make, execute, 
and deliver such acts, deed, or deeds as might be necessary for the 
cohnvevahce or assurance of any real estate, &e., and cvenerally in the 
premises cf lo, execute, cuniel perform ei nid whatsoever Wills requl- 
site and Necessary inh as full cunie ample cd tanner to cull intents and 
purposes as she, the said Mary Clark, could have done if personally 
present, promising, and engaging to ratify whatsoever the said 
Richard Relf and Beverly Chew, or either of them, might do or cause 
to be done by virtue of said power of attorney so duly executed by 
her iis aforesaid, and subsequently received nied accepted by the 
sid Richard Relf anid Beve rlv Chi W, and by them caused to be 
made il public act, according to the laws of Louisiana, nm OC rtitie | 
COPY of which power of attorney Is herewith filed as doxhibit NO. 5 
and is made a part of this answer. 
$533 And this defendant, further answering, savs that Inasmuch 
as the said Mary Clark, as universal heir and legatce of the 
sald Daniel Clark, did accept his estate without benefit of an inven- 
tory, and Lave and cranted to the said Riehard Relf and Beverly 
Chew, jointly and severally, full and specific authority, as before in 
this answer set forth, it was not necessary that the sale of any part 
or parts of the estate, real and personal, of said deceased Daniel Clark 
should be made at public auction, or in any other way or manner 
than such as would, yn their opinion, be best to promote and secure 
the interest of said estate and of the said Mary Clark. 

And this defendant, further answering, savs that he dentes that 
the said Daniel Clark was seized in fee-simple or otherwise entitled 
Lo anid lawfully possessed of the undivided half of a tract of land or 
plantation situated in the parish of St. John the Duaptiste, at about 
twelve leagues from New Orleans, measuring about len arpents front 
on the Mississippi river, and bounded on one side by lands possessed 
in IS]-4 by Andre Cambie, and on the other side by lands owned or 
possessed by the widow Jacques Deslondes, and that the said prop- 
erly Was, al the death of the said Daniel Clark, viz... on the 16th of 
August, 1815, held by him in joint equal ownership with Jean Lusk ; 
to all of which charges this defendant avers his most unqualified 
denial 

This defendant admits that after the death of the said Daniel 
Clark, Richard Relf, acting as his exeeutor, did, jomntly with the said 
Jean Lusk, this defendant's whcestor, CONVEY the tract of land or 
plantation above deseribed, and me Asurlng about ten arpecnts front 
by forty arpents in depth, to Olivier Forcelle and Son, by aet passed 
before the late Michel de Armas, notary public In and for the parish 
nicl City ot New { leans, on thie ith of July. IS14. but he avers that 
the said Daniel Clark never was vested with the absolute owner- 
ship of the undivided half of said tract of land or plantation for 
this. viz.. that he clidl hot comply with the clauses anid consid- 

erations under which the said undivided moiety had been 
Soo conveved to him by the said Jean Luck, by chub) cicl prtssed 
between them on the 25d of February, 1S15, before the late 
Pierre Pedesclaux,a notary public ae ana for the parish enna City of 
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New Orleans, an authentie copy of which act is herewith filed as 
exhibit No. ya and Is made a peur of this auuswer ; threat the said 
clauses and conditions, without which the said conveyanee of said 
property could take no effect, were that the said Daniel (‘lark should 
pay to the discharge of the said Jean Louque certain sums of money 
In said act mentioned, and should perform variceus other obliga- 
tions therem enumerated and assumed by him, the sald Daniel 
Clark, as the consideration of the transfer of said property by the 
said Jean Luck, all of which obligations on his part, with the only 
exception of the making of some advances for the plantation In 
said act described, the said Daniel Clark utterly failed to comply 
with: and that after his death, and at the time of the sale of said 
property bv Richard Relf, his executor, tO the sed (liver Forcelle : 
and Son in conjunction with the said Jean Luck, who, in consequence 
of the non-compliance of the said Daniel Clark with all and singu- 
lar theobligations so assumed by him cs aforesaid, Was still in) law and 
equity the absolute owner of sald property. The sald Jean Lusk 
did reimburse to the said Riehard Relf, in fis capacity of executor 
of the said Daniel Clark, the sums which the latter had advanced 
tor the said lantations, which amounted to elght thousand three 
hundred and ninety-seven dollars. 

That by reason and in consequence of the reimbursement of said 
sums to the duly appointed and qualified executor of the said Dan- 
el Clark, which was then embarrassed, and had no funds wherewith 
to pay its debts and to perform the obligations of the said Daniel 
Clark towards the said Jean Luck, could have ho possible claim to 
the ownership of the undivided half of said property, whieh had 
not become vested in the said Daniel Clark, and that the interven- 
tion of the said Richard Relf, as executor, in the said act of sale to 
Olivier Foreelle and Son was merely nominal, and only took place 
because the said Daniel Clark, by the aforesaid act of the 25d of Febru- 
ary, 1515, appeared to be the owner of said undivided half, whereas 
In truth and in law and equity he had no title to the same, the fee 

simple being in the said Jean Luck alone, who was fully 
SO50 competent to transfer the whole of said property, 

And this defendant, further answering, says that he admits 
that the aforesaid tractfof land aforesaid, or plantation, of about ten 
arpents front by lorty arpents In) depth, afterwards came ito the 
POsscsslon of \l rs. Widow Balthazon Dusnan de la Croix, but with 
an increased depth of forty arpents, and that the said Widow Bal- 
thazon Dusnan de la Croix sold and conveyed the same to this de- 
fendant by act passed before Louis T. Caire,a notary public, on the 
oth of August, 1545. 

rit this defendant adVvers that On) the 2th of September, IS48, he 
sold and conveyed to Charles Roussell, of the parish of St. John the 
Baptiste, one undivided half of said plantation, by act passed before 
the recorder of the said parish. 

And this defendant, further answering, denies that the said Daniel 
Clark ever was lawfully married with Zulime, née Carriere, and the 
complainant, Myra Gaines, be the sole offspring or issue of any 


I ) 
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such marriage, and that she be either his forced heir or instituted 
heir. 

And this defendant, further answering, says that he denies all and 
singular these parts of the complainants imiended supplemental 
bill, by which if Is charged threat thy complainant, Mivra (lark, Was 
the only surviving eluld or descendant of the said Danicl Clark at 
the time of his death; that the latter made a will in the vear ISLS, 
by which he acknowledged the seid Miura Clark iis lis legitimate 
daughter; that by the said will he devised and bequeathed to her 
the whole of his estate, and thrert by the seid will =i) mide by him 
in 1815 he revoked his former o!ographie will of ISI1,all of whieh 
charges, as well ils the others relative to the sic pretended - ot ISLS, 
are hereby expressly denied by the defendant, who avers that there 
never was anv other will made by the said Daniel Clark than that 
of 1811, which was duly probated as aforesaid before the then court 
of probates in and for the parish and City of New Orleans, and in 
virtue of which the executors therein named and appointed and 
duly qualified did dispose of the property of their testator. 

And this defendant, further answe ring, denies all such charges 
and parts of said complainants’ amended and supplemental bill 
as charge that the said Myra is ,the legitimate child of the 

sald Daniel Clark, born in lawful wedlock with Zulime, née 
S56 Carriere: he denies that the said Clark ever Was married to 

the mother of the complainant, Myra, because he SUVS that at 
the time of the birth of the said Myra, and many years previous, the 
said mother was the lawful wife of one Jerome Degrange, who was 
living at the time of the birth of said Myra; he further denies that 
the said Daniel Clark ever let it be known to the community of New 
Orleans, or elsewhere, that the said Zulime, née Carriere, was his 
lawful wife, neither by living and cohabiting with her as such, or 
by presenting her Lo the community {Ls such : nad, ther fore, even if 
there Was any such marrage as Is by said complainant averred, 
nid denied by this defendant, he, the sad che fendant, further itll- 
swerlny and Insisting thereon as a matter of defence to the said 
wmended and supplemental! bit] ot comp init, “ave thie act of settd 
Daniel Clark and Zulime, afe Carricre, in suppressing the fact of 
sid alleged marriage from the community, and the saml Daniel 
Clark, in the numerous public acts of sales which he made im New 
Orleans, after the time of the said pretended marriage, without the 
Interposition In one single case of said Autlime, yee Carriere, as the 
wife of him, the said Daniel Clark, to renounce the rights which 
she would have had if, in truth, she had been the wife of him, the 
said Clark, was a legal fraud on the part of said Clark, and such an 
Imposition on his part as would protect any and all sales of property 
made either by him in his lifetime or the executors of his wilt of 
ISll,or any of them, or his mother, Mary Clark, his universal lega- 
tee under said will of 1811, until said fact of said alleged private 
marriage was made manifest to the public or personally known to 
the purchasers of the property ; all of which facets and conclusions 
this defendant states as matters of defense, and will be relied upon 
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by him, as if the same had been fully and specially pleaded and set 
forth. 

And this.defendant, further answering, denies all and singular 
those parts of said amended and supplemental bill which charges 
that the making, execution, and existence of the will of 1815, and 
its fraudulent concealment, suppression, and destruction at the death 
of said Daniel Clark, were notoriously known and reported at the 

time in Louisiana, and that the purchasers, on the occasion 
8537 of the making of the sales referred to in said amended and 

supplemental billand afterwards, and their heirs and assigns, 
had some knowledge, notice, information, belief, or suspicion Or rea- 
son for belief or suspicion, or good cause therefor, that the said 
Richard Relf and Beverly Chew had acted fraudulently in procur-. 
ing to be admitted to probate the said will of 1811, and in having 
themselves appointed executors thereof: to all which charges this 
defendant avers bis unqualified denial. 

And this defendant, further answering, expressly denies that that 
he be in any, manner lable to the said complainants for the rents, 
revenues, and profits derived from or growing out of the property 
in his possession, or for any interest thereon, as charged in the said 
amended or supplemental bill, and avers, on the contrary, that he 
is entitled to retain the said rents, revenues, and profits as his own, 
because the said Daniel Clark never was the absolute owner of the 
undivided halt — sud property, ana, besides, because he, the said dle- 
fendant, did acquire, own, and possess the said premises in good 
faith, by virtue of good and valid title. And this defendant, further 
auswering, savs that he never owned but one undivided half of the 
aforesaid plantation, situated in the parish of St. John the Baptiste, 
the other undivided half thereof being owned by Charles Roussel, as 
already above stated: and that the right, title, and interest of this 
defendant in and to the said property are derived from the aforesaid 
act of sale passed by Mrs. Widow Balthazar Dusnan de la Croix to 
him onthe fifth of August, 1843, and that the said Widow Balthazar 
Dusnan de la Croix held the premises by purchase made by her on 
the 2Oth of hebruary, IS45, at the succession sale of the late I*ran- 
cois Olivier Foreelle, who was the owner of said premises by virtue 
of the aforesaid aet of sale of the 7th of July, 1814, set forth and filed 
by the said complainants as Exhibit A, and also by virtue of an aet 
pissed on the 6th of September, 1830. before the then parish judge, 
Cu officio notary public of the said parish of St. John the Baptiste, 
an authentic copy of which last act is herewith filed as Exhibit No. 
o, and made part of this answer. 

And this defendant, further answering, says that he became, and 

Was, a howa fide purchaser of said premises fora valuable COll- 
S)5>5 sideration, without notice of any defect in the title thereof. 
And this defendant, further answering, says that to the 
charge made by complainant, that the sale by the said Richard 
Relf to the said Olivicr Foreelle & Son was wholly unauthorized, ille- 
oi ana votd, he avers his unqualified denial. 

And this defendant. furtherday answering, says In reference to that 

part of the said amended and supplemental bill which sets forth the 
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decree of the Supreme Court of the United States, in the case against 
Charles Patterson, that it is, not binding and conelusive upon the 
defendant as res -judicata, but is, on the contrary, as to him, res infer 
alias acta, he, the said defendant, not having been a party thereto. 
And he charges that the entire procecdings of said complainants 
and Charles Patterson, in the trial of said case, were collusive, false, 
and fraudulent, and were by no means intended as a fair and hon- 
est trial to determine the issue between them. 

And this defendant charges as fraud aculnst said decree so as afore- 
said rendered against the defendant, Charles Patterson, that it was 
a deeree In part consented to by said complainants and Charles 
Patterson, as will be evideneed and proved In Many Ways, Lind 
umMonest others by the fuet that said case was admitted to the court 
on one day, and that on the following morning a decree was brought 
into court in the handwriting of the counsel of the complainants, 
viz., R. HL. Chinn, Esq., in which as a part of the deeree of the court, 
it was agreed between the complainants — the said Patterson that 
he, the said Patterson, should be left in Poss ssion of the property 
claimed from him by the complainants, and take an appeal from 
said decree without security whatever; that, in’ fact, the complain- 
ants have always hitherto allowed, and still do allow, the said Pat- 
terson to enjoy said property as owner, and so little respect have 


sald complainants for suid decree that they have away mide said 
Charles Patterson defendant to their amended bill, claiming the 
said pareel of land in the said deeree referred to. All of whieh 


facts, and many other facts of fraud which this defendant claims 
the right to adduce on the trial of this case, he declares, under the 
decrees mentioned as having been rendered against Charles Patter- 
SOn), wholly null and void as to this defendant, and which fraud 

this defendant now puts forth as grounds of defense in the 
S939 same manner asif he had set the same out more fully and par- 


ticularly by way of special please or otherwise. And he prays 
that thiscourt may investigate the case upon itsown merits, disregard- 
Ing sald decree rendered agaist Charles Patterson, first, as res cater 


alias acta as to this defendant, and, secondly, because they are collu- 
sive and were fraudulently procured. 

And this defendant, further answering, says that the will of the 
said Daniel Clark dated in May, 1811, was duly probated and the 
probate thereof never was reversed ; that the said Richard Relf was 
duly qualified and acted as executor of said will; that he had full 
powers of attorney from the only heir and legatee mentioned in said 
will, and full right, as such, to manage and dispose of the property 
belonging to the estate of his testator. All of which facts this de- 
fendant sets up as defense to the said amended and supplemental 
bill, and pleas as a good and = yalid title in law and equity to the 
premises purchased by him; and furthermore, he pleads the laws 
und statutes of limitations and prescription of the State of Louisiana, 
in such cases made and provided, as an abselute title in this de- 
fondant to the said premises, or any part thereof, and will rely upen 
the same as fully as if the same had been herein personally pleaded. 

And this defendant, for further answer, says that if by any pos- 
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sibility there should be a decree herein in favor of complainants, to 
the end that the said tract of land or plantation hereinbefore re- 
ferred to, or any part thereof, should be given up by this defendant 
to be disposed of according to the prayer of the complainants, or 
otherwise, then, and in that case, there should be annexed to and 
asa part of said decree that this defendant is entitled to a decree 
against the said complainants for the value of the following im- 
provements, which he avers he has made on said plantation, viz: 
Might negro cabins, worth twenty-five hundred dollars; one mule 
stable, worth one thousand dollars; one oxen stable, worth five hun- 
dred dollars; one cane store-house, worth six hundred dollars; one 
cane shed, worth five hundred dollars; the digging of ditches and 
canals, worth four thousand dollars; repairs on the dwelling-houses,- 
worth eight hundred dollars; and two steam engines, worth twelve 
thousand dollars; all which improvements are worth, in the aggre- 
gate, the sum of twenty-one thousand and nine hundred dollars. 
And also for the State and parish taxes, which he will hereafter 

show that he has vearly paid on the assessment of said plan- 
$540 tation, and the interest on the sum so paid by him from the 

dates of the various payments. All of which the defendant 
now Claims as fully as if he had set forth the same by cross-bill or 
otherwise; and he prays the protection of the equity powers of this 
honorable court in the premises. 

And now the said defendant, answering the interrogatories pro- 
pounded to him by the complainants, as part of this amended and 
supplemental bill, says: 

[n answer to the first interrogatory: That the property mentioned 
and deseribed in the said bill of complaint as being in this defend- 
ant’s possession was not a part and portion of the estate of the said 
Daniel Clark, deceased, which he left at lis death, he, the said 
Clark, never having had an absolute title to the undivided half of 
sald property. 

In answer to the second interrogatory he says: That he now claims 
to be the owner of, and interested in, one undivided half or moiety 
of the whole of the tract of land or plantation purchased by him 
from Mrs. Widow Balthazar Dusnan de la Croix, on the 5th of 
August, 1545, as per act of sale set forth and filed by the complain- 
ants as part of their amended and supplemental bill. 

In answer to the third interrogatory he says: That the undivided 
half tract of land or plantation of about ten arpents front by forty 
In depth, apparently belonging to the estate of the said Daniel Clark, 
was disposed of by the said Richard Relf, his executor, who, in con- 
sideration of the rejmbursement tu him made by the said Jean 
Lusk of the sum of eight thousand three hundred and ninety-seven 
dollars, which the said Daniel Clark had advanced for the said 
plartation, did join the said Jean Lusk in the notarial act of sale 
of the 17th July, 1814, to Olivier Foreelle and Son. 

In answer to the fourth interrogatory lie Says: That the said tract 
of Jand or plantation as purchased by him from Mrs. Widow Bal- 
thazar Dusnan de la Croix yields a revenue which is derived from 
sugar crops; that he has held possession of and derived a revenue 
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from the whole of said plantation from the 5th of August, 18-45, to 

the 25th of September, IS48, when he sold one undivided half 

thereof to Charles Roussell, and that, since the latter period, he has 

only held possession of and derived revenue from the other undi- 
vided half; and that the annual revenue of said plantation 

So41 has amounted, one vear with another, to the sum of six thou- 
sand dollars. 

And now the said def’ts, for further answer to the said amended 
and supplemental bill of complaint, says, that if there is any other 
matter, cause, or thing herein contained which it is material or 
necessary for him to make answer to, and which is not herein 
well and sufficiently answered, confessed, avoided, or denied, it is 
now hereby traversed, and this defendant is ready and willing to 
aver, maintain, and prove, as this hon-rable court shall direct, this 
his answer; and he humbly prays to be hence dismissed, with his 
reasonable costs and charges in this behalf unjustly sustained. 

MARTIN BLACHE, 
Solicitor for Lh ft. 


The def’t, Norbert Louque, on his corporal oath, declares and 
says: That the facts in the foregoing answer, so far as the same are 
therein set forth, as from his own knowledge, are each and all sev- 
erally true; and that so far as the same are stated from the knowl- 
edge derived from others, he believes the same to be true. 

N. LOUGUE. 

Sworn to and subscribed before me this 17th day of April, LS4!). 

M. M. COHEN, U. 8S. Com’r. 


Dh f ts’ ky.. he fore Lusher. ¢ omr. Replication. hiled 1% April, 1S 1). aT 
(ase of (Janes and Wife Us, Norhert Louque ef al.. No. IZ So. 


U.S. C.C., oth C’'t, E. D. La. In Chancery. 


KkpMUND P. GAINES and Wife ) 
Us No. 17S. 


Norpert Lovaue and others. J 


The replication ot Edmund P. Ciadnes and wife, complainants, to 
the answer of Norbert Lougue, one of the defendants in above 
sult. 


These repliants, saving and reserving to themselves now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insuffliciencies 
of the said answer, for replication thereunto say that they will aver, 
maintain, and prove their bill of complaint to be true, certain, and 
sufficient in law to be answered unto; and that the answer of the 
said defendant is uncertain, untrue, and insuflicient to be rephed 

unto by these repliants, without this, that uny other matter or 
$542 thing in the said answer contained material or effectual in the 
law to be replied unto, confessed and avoided, traversed or de- 
nied, is true; all of which matters and things these rephants are 
and will be ready to aver, maintain, and prove as this hon. court 


HOG THK CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 


shall direct; and humbly pray asin and by their said bill they have 
already prayed. 
P. C. WRIGITETP, 


Sol’ yp for Complainants. 


1) fis ker.. iY fore Lush Ts f ome. J | wSiWEeT of edinund elf I’ af al. bil d 
th Nov a 1) in the Case of Gaines and Wit Us. Norby rt Longue 
et al.. No. 17385. 


United States Court and for the Fifth Cireuit and Distriet of Louis- 
lana. In Chancery. No. 1750. 


FRANCOIS De LA Crorx and others 
ads’ mr. 


Epwarp and P. Garves and Myra his Wife. 


Epwarp P. Gates and Wife 
OS. 
‘Retr, Coew, Norbert, Lovaue, and others. 


NORBERT, LOUQUE, an others, 
ads mr. 
KpWARD P. GAINES and Wife. 


The separate answer of Edmond Elfer, Barthelemy Fergus Dusnan, 
Jean Baptiste Dusnan, Pierre Rillieux, and Widow Octave Picon 
(the last four persons being free persons of color) to the amended 
and supplemental bill of complaint of Edmund P. Gaines and 
Myra Clark Gaines, his wife. 


The said detendants, now and at all times hereafter saving and 
reserving to themselves all benefit and advantage of exception 
Which can or miay be had and taken to the many Crrors and uncer- 
tainties and other imperfections in said complaimants’ original bill 
and amended bill of complaint contained, for answer thereunto, or 
unto so much thereof as these defendants are advised is or are ma- 
terial for them to make answer unto, these defendants, answering 
say that these defendants admit that Daniel Clark departed this life 
in the month of August, in the year one thousand eight hundred 
and thirteen. 

They admit andaver that the said Daniel Clark did make lis last 
will and testament in due form of law on the twentieth day of May, 
in the Vear one thousand elolht hundred and eleven: threat by the 

sald will Beverly Chew and Richard Relf were named and 
So45 appointed the executors of said will, with: full power to settle 

everything relating to the settlement of the estate of the said 
Damiel Clark ; that after the death of the said Duniel Clark, to wit, 
In the month of August, in the year fone] thousand cight hundred 
and thirteen, the said will was, after all the prerequisites of the law 
had been complied with, by judgment of the court of probates n 
and for the parish of New Orleans ordered and adjudged to be pro- 
bated; that afterwards, to wit, on the twenty-seventh dans of August, 
one thousand eight hundred and thirteen, the court did grant unto 
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said Richard Relf letters testamentary with the will annexed of the 
said late Daniel Clark in conformity to law. 

And these defendants, further answering, say that’ the aforesaid 
last will and testament of the said Daniel Clark was made by him 
in the olographic form, in the words and figures following, to wit: 

“Inthe name of God, amen. I, Daniel Clark, of New Orleans, 
do make this my last will and testament. 


Imprimis. | order that all my just debts be pert, 

Second. T leave and bequeath uito my mother, Mary Clark, now 
of Germantown, in the State of Pennsylvania, all estate, whether real 
real or pPersobre al, which [ m: iV die POSSCSSC “lof. 

Thirdly. [ hereby nominate and appoint my friends, Richard Relf 
and Beverly Chew, my executors, with power to settle everything 
relating to my estate. 

New Orleans, 20th May, IS11. 

(Signed) DANIEL CLARK. 


That as the defendants are informed and verily believe the said 
olographie will was found among the private papers of the testator, 
and after his death was taken into possession by the law oflicers ap- 
pointed for that purpose, and was ordered to be probated as aforesaid 
by the court of probates in and for the parish and City of New Or- 
leans, Which court alone had jurisdiction, and that thereupon letters 
testamentary to execute the said will were granted by the said court 
to the said-Richard Relf, who was then the only executor present in 
the State, the other executor, Beverly Chew, being then temporarily 
absent from the same. 

And these defendants, further answering, respectfully refer to the 
said proceedings in the aforesaid court of probates, and intimate their 

readiness, at any time when this honorable court may direct, 
Sot4 to produce and file copies thereof of said proceedings, and 

all other proceedings therein, or exhibit and make the same 
a part of this answer; that by the will of the said Daniel Clark atore- 
sald the said Damiel Clark did make, constitute, and appoint his 
mother, Mary Clark, then living near Philadelphia, in the State of 
Pennsylvania, bis universal heir and legatee, giving and bequeath- 
Ing all his property, real and personal, to her; whereby, after the 
death of the said Daniel Clark, and by virtue of the judgment of the 
said court of probates aforesaid, which judgment stands vet unre- 
versed and unrevoked, the said Mary Clark became vested of the 
sole and absolute ownership of all the estate, real and personal, 
whereof the said Daniel Clark died possessed, and she, the said Mary 
Clark, was the proper and only person legally authorized to sanction, 
consent to, and approve of the acts and doings of the said Chew and 
Relf, or elther of them, in reference to the management, control, and 
disposition of the pr yperty belonging to the estate of the suld Daniel 
Clark other than those performed in consequence of the authority 
vested by law in the said Chew and Relf, by virtue of the proceed- 
lngs in the court of probates aforesaid, and by the last will of the 
suid Daniel Clark. 

And the said defendants, further answering, say that shortly after 
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the said will had been probated, in manner and form as aforesaid, 


the said Mary Clark did make, constitute, and appoint, by power of 


attorney duly ania properly executed and sented, Oh or about the 
first dav of October, one thousand eight hundred and thirteen, the 
said Chew and Relf her true and lawful attorneys-in-fact, with full 
prows r ani specific power, jointly and SCV rally, for the said Mary 
Clark, and in her name, to take possession of and hold every part 
and pareelof the real and personal estate of the said Daniel Clark, 
and LO hiahnage, dire Ct. bargain, and aere for and make sile of the 
sume, or any part thereof; to receive and rec Ipt for, to grant ac- 
quittances and discharge in due form of law, to make, execute, and 
le liver such acts ani deed yr deeds iis niet be Hecessary for the 
COhnVevahee OF assurance ot any real estate, XC., ana venerally 1) the 
premises LO do. execute, anid yy rform all anid Whatsoever Wiis requi- 
site and necessary In as full and ample a manner, to all intents and 

purposes, as she, the said Mary Clark, could have done if she 
$545 had been personally present, promising and engaging to ratify 

Whatsoever the said Richard Relf and Beverly Chew, or either 
of them, might do, or cause to be done, by virtue of said power of 
attorney, Which said power of attorney was duly executed by the said 
Mary Clark on or about the day and vear aforesaid, and was subse- 
quently received and accepted, and caused to he made il public act 
according LO the laws of Lousiana, by this sald Richard Relf ana 
Beverly Chew, and each ot them, ad COPY of which power of attorney 
is filed with the answer of Norbert Louque to the original and 
amended bill of the said plaintiffs as Exhibit No. one, and is made 
il pear of this answer to the original and amended bill ot she sald 
plaintiffs. 

And these defendants, further answering, say that, Inasmuch as the 
said Mary Clark, iis universal heir and levatee of the said late Daniel 
Clark, did accep his estate without the benefit of Inventory, ana 
gave and granted to the said Relf and Chew, jointly and severally, 
full and specific power and authority as before in this answer set 
forth, it was not nec Ssary that the sale of any part or parts of the 
estate, real or jr rsonal, of the salad Daniel Clark should be made “ul 
public auction, or in any way or manner than such as in their opin- 
lon would best promote and SCCUTEe the Interests ot the sald estate 
and of the said Mary Clark. 

And these defendants, further answering, say that they deny that 
the said Daniel Clark was seized in fee simple or otherwise of the 
undivided half part of a tract of land or plantation, situated in the 
parish oft St. John the Baptiste, at or about twelve leagues from the 
City of New Orleans, measuring about four arpents and a half in 
front on the Mississippi river, and bounded on the one side by lands 
owned or possessed in the year one thousand eight hundred and 
fourteen, by Henry Moris, and on the other side by lands then owned 
or possessed by Fifi Moris, together with the tract of land of ten ar- 
pents front, as set forth im the said amended and supplemental bill 
of complaint, and that the said property was al the time of the death of 
the said Daniel ( ‘lark, to Wwit,on the sixteenth day of August, one thou- 
sand eight hundred and thirteen, held by him in joint and equal own- 
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ership with Jean Tuck; toall which charges vour defendants aver their 
unqualified denial. These defendants admit that after the death 
S46 of thesaid Daniel Clark, Richard Relfacting as hisexecutor, and 
as the attorney-in-fact of Mary Clark, did jointly, with Jean 
Luck and Wife, the defendant's ancestors, Convey the said tract of land 
together with the before-mentioned tract of land of ten arpents in 
front, as set forth in the amended and supplemental bill, to Olivier 
lorcelle W Son, by act passed befor the late Michel De Armas, then 
a notary public in and for the city and parish of New Orleans, on 
the seventh day of July, eghtes 1) hundred and fourteen : but they 
aver that the said Daniel Clark never was vested with the absolute 
ownership of said land or plantation soconveved ; that he did not com- 
ply with the clauses and conditions under which the said undivided 
molety head been conveyed to him by the said John Lueck, by ahi act 
passed before the late Pierre Pedesclaux, then a notary public lor 
the city and parish of New Orleans, on the twenty-third day of Feb- 
ruary, LS15, il COPY ot which Is filed herewith as kexhibit A, and Is 
made a part of this answer; that the said clauses and conditions, 
without which the cohnvevahece of said property could take no effect, 
were that the said Daniel Clark should pay to the discharge of the 
sald Jean Luck certain sums of money in said act inentioned, and 
should perform various other obligations therein enumerated and 
assumed by the said Daniel Clark as the consideration of the trans- 
fer of the said property by the said Jean Lueck: all of which obliga- 
tion Ol) his part, with the exception ot making SOR advances for 
the plantation in said act deseribed, the said Daniel Clark utterly 
failed to comply with; and that — his death, and at the time of the 
stile of the property by Richard Relf, as his executor, to the said 
Olivier Forcelle & Son, in conjunction with the said Jean Luck and 
wife, who, in consequence of the non-complhance of the said Daniel 
Clark with all and singular the obligations so assumed by him as 
iforesaid, was still in law and equity the absolute owner of the said 
property ; that the said Jean Luck did reimburse to the said Rich- 
ard Relf, in his capacity as executor of the said Daniel Clark, the 
sums which the latter had advanced for the said plantation, 
S47 and which amounted to eight thousand three hundred and 
ninety-seven dollars; that by reason and in consequence of 
the said reimbursement of the said sums to the duly appointed and 
qualified exeeutor of the said Daniel Clark, his estate, which was 
embarrassed, and had No funds wherewith to pay its debts and to 
perform the obligations ot the sald Daniel (‘lark towards the said 
Jean Luck, could have no possible claim to the ownership of the 
property, which had never been vested in the said Daniel Clark, and 
that the intervention of the said Richard Relf as exe-tor in the said 
act of sale to Olivier Foreclle & Son was merely nominal, and only 
took place because the said Daniel Clark, by the said act of the 
twenty-third of February, eighteen hundred and thirteen, to be the 
owner of the property, the undivided half part aforesaid, whereas 
In truth and in law and equity he had no title to the same, the fee- 
simple being in the said Jean Luck alone, who was fully empowered 
to transfer the whole of the said property. 
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And the defendants, further answering the complainant's amended 
and supplemental bill, deny that the said Daniel Clark was ever 
lawfully married with Zulime, née Carriere, and that the complain- 
ant, Myra Clark Gaines, be the sole issue or offspring of any such 
marriage, and that she be cither the forced or constituted heir of the 
sald late Daniel Clark. 

And the defendants, further answering, say that they deny all and 
singular these parts of the complainant’s amended and supplemental 
bill of complaint by which it is charged that the complainant, Myra 
Clark, was the only surviving child or descendant of the said Daniel 
Clark at the time of his death, or that the latter made a will in the 
vear 18135, by [which] he acknowledged the said Myra Clark as his 
legitimate daughter; that by the said will he devised and bequeathed 
to her the whole of his estate, and, and, by the said last will, so made 
by him, &e., he revoked his former olographie will of 1811; all which 
charges, as well as all the others relative to the said pretended will 

of eighteen hundred and thirteen, are hereby expressly de- 

S548 nied by these defendants, who aver that there never was any 

other will made by the said Daniel Clark than that of eight- 
een hundred and eleven duly probated as aforesaid before the court 
of probates in and for the parish and city of New Orleans, and in 
virtue of which the executors therein named and appointed, and 
duly qualified by the said court, did dispose of the property of that 
estate. ; 

And the said defendants, further answering the said complain- 
ants’ amended and supplemental bill, deny so much and all such 
parts thereof as charges or charge that the said Myra is the legiti- 
mate child of said Daniel Clark, born in lawful wedlock with Zu- 
lime, wée Carriere; they deny that the said Clark was ever married 
to the mother of the complainant, Myra, because they Say that — the 
time of the birth of the said Myra and for many Vvears previous the 
sald mother was the lawful wife of Terrence De Grange, who was 
living at the time of the birth of the said Myra; they further deny 
that the said Clark ever let it be known to the community of New 
Orleans or clsewhere that said Zulime,.aée Carriere, was his lawful 
wife by living or cohabiting with him as such or by presenting her 
to the community as such. 

And, therefore, even if there was any such marriage, as is by 
complainants averred and denied by these defendants, they, the 
sald defendants, further answering and insisting thereon as matter 
of defense to the said amended and supplemental bill of complaint, 
say that the act of the act of the said Daniel Clark and Zulime, né 
Carriere, in suppressing the fact of the illegal marriage from the 
community, and the said Daniel Clark in the numerous public acts 
of sale which he made in New Orleans after the time of the said 
pretended marriage, without the interposition in’ one single case of 
sald Zulinie, née Carriere, as the wife of him, the said Daniel Clark, 
to renounce the rights which she should have had if in truth she 
had been the wife of the said Clark, was a legal fraud on the part 
of the said Clark, and such an imposition on his part as would pro- 
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tect any and all sales of property made either by him tn his 
$549 lifetime or by the executors of his will of eighteen hundre«d 

and eleven, or any of them, or his mother, Marv Clark, hi: 
universal ber and legatee under the said will of eighteen lundred 
anal eleven, until ssid fact of such alleged privat marriage Wills 
either made manifest to the public or personally known to the pur- 
chasers of property, all of Which facts nel conclusions these dle- 
fendants state as matters of defense, and will be relied Wpolh as if 
the same had been fully and specially pleaded and set forth. 

And these defendants, further answering, denv — and singular 
those parts of the said amended and supplemental bill of complaint 
which charge threat the making, f Kecution, ana existence of the will 
of eighteen hundred and thirteen, and its fraudulent concealment, 
suppression, anid destruction at the cdi ath of the seid Daniel Clark, 
were notoriously known and reported at the time in Louisiana, and 
that the purchasers on the occasion of the making of the sales re- 
ferred to in said amended bill of complaint and afterwards, and 
their heirs and assigns, had some knowledge, notice, Information, 
belief, or SUSPICION, or reason for belief or SUSPICION, OF good CAUSC 
therefor, that the said R. it If and Beve rly Chew had acted fraudu- 
lently 1 procuring to be admitted to probate the said will of elglit- 
CCl) hundred ana eleven and in) having themselves Appotnted cX\- 
ecutors thereof, to all which charges they aver their unqualified 
denial. 

And these defendants, further answer- the said amended and sup- 
plemental bill of complaint, especially deny tliat thev he n any 
manner liable to the complainant lor rents, revenues, aie protits 
derived from or growing out of the premises in their possession, or 
any Interest thereon, ils charged in the said amended and supple- 
mental bill, but they, on the contrary, aver threat they are to retain 
the said rents and profits, they having owned and possessed their 
respective portions of the sulc pore niises mn ood faith cCVer s1Hice the 
said purchase of the same. ' 

And these defendants, further answering, admit that they are in 
possession of and claim to be the true and lawful owners of the tract 

of lane last mentioned 11) the said complainants: steppl mental 
Soo0 and amended bill of complaint, to wit, of a tract of land sit- 

uated 1 the parish of St. John the Baptiste, al the dis- of 
eleven or twelve leagues from the City of New Orleans, and on the 
Sithie side of the Mississippi river, that the same af composed of four 
arpents, or a little more in front to the said river, by forty arpents 
in) depth, ane Is bounded (1) the one side by lends owned or possessed, 
In the vear IS14, by Henry Moris, and on the other side by lands, 
then owned or possessed by lei ti Mortis. They hold anid claim Lo the 
true and lawful owners of the said lands in) proportions hereafter 
named by Fifi, indirectly acquired by an an act of sale from Jean 
Luck and wife to Frederick Francoise Olivier Foureclle and Francois 
Olivier Fourcelle, his son,in which act Richard Relf, in his capacity 
of executor of the last will and testament of the satd Daniel Clark. 
and as the attorney-in-fact of Mary Clark, the universal legatee of 
the said Daniel Clark joined, and which act was passed and executed 
45606 
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before Michel De Armas, then a notary public of the said parish of 
New Orleans, on the 7th dav of July, ISI4d,a copy of which act 1s 
filed with the said supplemental and amended bill of complaint. as 
exhibit A: that by the said act of sale the undivided half part of 
the said last-mentioned tract of land became the lawful Property ot 
the said Frederic Francois Olivier lkourcelle, the father, and the 
other undevids d halt part Ol the sad land became the lawtul pProp- 
erty of the said Francois Olivier Fourcelle, the son; that afterwards, 
to wit, on the elglith day ot March, one thousand elght hundred and 
thirty, the said Francois Olivier Fourcelle, the son, became the owner 
of the fathers’ undivided half of the said land at the probate sale of 
the property of his said father, Frederick Francois Olivier Foureelle, 
then deceased, made by Terrence Le Blane, then judge of the said 
parish of St. John the Baptiste, ils appeared by the notarial act of 
the said sale, passed before the said judge on the sixth day of Sep- 
tember, one thousand « loti hundred and thirty, an authenticated 
copy of which act is filed with the answer of Norbert Louque, num- 
ber 3, and is made a part of this answer. 

That the portion of said tract of tand of four arpents front; by 

forty arpents In depth, now owned and possessed by the “aid 
$551 Edmond Elfu, one of these defendants, is one arpent front, 

by forty arpents 1 depth, who holds the Sale separately aad 
distinet from the other defendants herein, having acquired the same 
from Lizin Desnov # by act passed bef lore the suid judge, Terence 
Le Blanc, on the 50th December, 1555, an authentic copy whereof 
is filed with complainants’ bill, letter C, the said Desnover having 
acquired thi soldi by hh act of mude LO him by the above-named 
lrancois Olivier Fourcelle, on the same day, and passed before the 
same judge; that the residue of the tract of land of four arpents in 
front, by forty arpents in depth, was acquired by the defendants, 
Borthelemy Fugus Dusnan and Jean Baptiste Dusnan, fm. ¢., from 
the said before-named Francois Olivier Fourecelle, by act before the 
sald ‘Terence Le lane, judge of thé said parish of St. John the 
Baptiste, on the 16th day of March, 1840, a copy published herewith, 
filed as Exhibit B, and a part of this answer. 

That ONC und: vided cry nts of the said three arpents front, Iy 
forty arpents in depth, acquired from the said) Francots Olivier 
lourcelle by the said B. bk. Dusnan and J.B. Dusnan, was sold by 
them to Pierre Rillieux, f m.e¢, by act before the said Judge Le 
Blane. on the tw ntv-fifth dav of June, 1845, as per exhibit D of 
complainant's A end Ole undivide d half of ohne Tront, by forty 
arpents In depth, of the said land was sold by the said F. B. Dusnan 
and J.B. Dusnan tothe Widow Octave Peron, fm. c.,on the twenty- 
ninth day of March, eighteen hundred and forty-four, by act passed 
before the same judge: and the undivided residue of the said re- 
maining three arpents, purchased by the said B. i. Dusnan and J 
b. Dusnen from the said Fourcelle, as above deseribed, are now held 
and owned by the said B. FF. Dusnan and J.B. Dusnan, f. in. e. 

And these defendants, further answering, say that they became 
and were and are hona fide owners of the said premises for a valuable 
consideration without notice. 


THE CITY OF NEW ORLEANS Vs. MYRA CLARK GAINES, G9G65 


And these defendants, further answering, say that as to the 
charge made by the said complainants, that the conveyance and 
transfer by the said Relf to the said) Frederick Francoise Olivier 
Fourcelle and Son was wholly unauthorized, illegal, and void, as to 
any intent of the said Daniel Clark in the said property, they aver 
their unqualified denial. 

And these defendants, in reference to that part of the said 
$552 amended and supplemental bill of complaint, which sets forth 
the decrees of the Supreme Court of the United States and 
that of this honorable court in the case against Charles Patterson, 
say that it is not binding and conclusive upon these defendants, as 
Tes judicata, but, on the contrary, is to them as res inter alias acta, 
they, the said defendants, not having — parties thereto. And they 
charge that the entire proceedings of the said complainant and the 
said Charles Patterson on the trial of the said case were collusive, 
fraudulent, and void, and were by no means intended as a fair and 
honest trial to determine the issue between them. And _ these de- 
fendants charge ius fraudulently obtained said deeree, so aforesaid 
rendered against aforesaid Charles Patterson; that it was a deerce 
In part assented by the complainants and said Charles Patterson, as 
well evidenced and proved in many ways, and, amongst others, by 
the fact that said cause was submitted to the court on one day, and 
that on the following morning a decree was brought into court in 
the handwriting of the counsel for complainants, R. TH. Chinn, Esq., 
In which, as a part of the decree of the court, it was agreed between 
the complainants and the said Charles Patterson that the said 
Charles Patterson should) be left in possession of the property 
claimed from him by the complainants, and that an appeal from 
said decree should be taken without any surety whatever; that in 
fact the complainants have alwavs hitherto allowed, and do allow, 
the said Charles Patterson to enjoy the said property as owner, and 
so little respect have said complainants for said decree that they 
have again made the said Charles Patterson defendant to their 
amended bill, claiming the said parcel of ground in the said decree 
referred to; all of which facts and many other acts of fraud which 
the defendants claim the rielit to adduce on the trial of the case 
they declare render the decrees mentioned by the said complain- 
ants as having been rendered against Charles Patterson wholly null 
and void as to these defendants, and which fraud these defendants 
now puts forth as grounds of defense in the same manner as if they 
had set the same out more fully and particularly by way of special 
pleas or otherwise, and they pray that the court may investigate 
their case upon its own merits, disregarding said decrees ren- 
S505 dered against Charles Patterson, first, aus res inter alias acta as 
to the defendants, and, secondly, because they are collusive 

and were fraudulently procured. 

And these defendants, farther answering, say that if by any pos- 
sibility there should be a decree herein in favor of the said com- 
plaiants, to the end that the said tract of land here rp before referred 
to, or any part thereof, be given up by these defendants, or either of 
them, be dispensed of, according to the prayer of the complainants, 
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then and in that ease there should be annexed to and as a part of 


} ae } 4 7 | ‘ } . - ted — ’ , | 
Lhe salad decree that sald Gdetenadants al - entitled LO a decree for tie 
! ] 4] _ e i — : ee ] _— : ] ? : 
Whole of the suth expended Th taprovanye ana procuring’ tie same 
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that the said Edmund Elfu has expended on the portion possessed 
by him, say, one arpent front by forty arpents in depth, the sum ot 
lon of a dw lling-lhouse, ane for 


. ] * s } ; 41 ' 4 
eight puUnared a yi di irs fo- the erect 


out-houses and fences three hundred dollars, and for making and 
repairing leve- one hundred and eighty dollars, making In all the 
sum ol twelve hundred and « ievhty dollars, and that the only — he 
has derived from the said premises is a rent of 377,55 per annum 
from the vear 1845, inclusive, say, three hundred and eighty-nine 
dollars and fitty CCTs. And that the other defendants have jointly 
expend d tor the lMprove ments and por servatior of the other three 
arpents the following sums, to wit, one sugar-house, 35,000; steam- 
eneine, 94,000 ; lL vacuum pun pritent, S?2.100; kettles, S400; dig- 
ging canal, 8760; fences, S300; negro cabins, $150; dwelling-house, 
S+4.000 ; stabl :. storehouses, $1,000: corn mill, S200; cattle, mules, 
and hors S$, ASUU ; making a5 rate, seventeen ‘thousand two bun- 
dred and sixty dollars. 

Which SUllis SO CN} nded they pray be directed bv t he salad decree 
to be refunded to them, tovether with such other sums as the V thay 
hereafter show they have parc, Including State and parish LaXes, 
ae ied with interest on all such sums at the rate of SIX per cent. 
per annum Tron the time of pavinent, annually and eve rv vear, 
and be sein et aq trom Vear to Vear as part and parce! of the Cap- 
atital sums, with interest on said sums from the dates of the various 
pas ment s all of which the said defendants now claim iis fully as if they 

had set the same forth by cross bill or otherwise, and pray the 
Sood prot gtion of thi equity powers of the honorable court 1) the 

premises; and these defendants, further answering, say that 
the will of Daniel Clark, dated on May, 1511, was duly probated ; 
that the probate never has been revised ; that Richard Relf was duly 
qu lalified and ac ted as executor of said Wiil: that he had full power 
from the only “peter mentioned in the said will of said Daniel 


_— 


( ‘lark, and hac full right iis such Lo dispose ot by sale, by COMpro- 
mise, transaction, or otherwise, all the the property belonging to the 
estate of the — Daniel Clark: all of which facts defendants set forth 
cLS defense to the said amended and suppl Lhe ntl bill of complaint, 
and plead the before “Thi nto: | act of sule Oo} the ith of July, 1S] f 
as divesting the said estate of Daniel Clark and his heirs of what- 
ever right they then had to the said before-mentioned premises, now 
owned by these defendants and claimed by the said complainants, 
and vesting the same in the said Fourcelle and Son from a good and 
valid title LO thie same, both 1) law and equity, has been transmitted, 
as hereinbefore stated, to these defendants. 

And further these defendants plead the law and statutes of’ limi- 
tation and prescription of the State of Louisiana in such cases made 
and provided, and will rely upon the same as fully as if the said 
laws and statutes had been specially pleaded. 

And the said def ndants tothe Interrog@atories propounded to them 

the complaimants, its part of their amended and supplemental 
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bill, say, in reply to the first Interrogatory, that the property men- 
tioned anc deseribed 1) the rie Di >] colmplamnt ils nr hig in) these 
defendants’ possession was not a part or parecl of the estate of the 
sald Daniel Clark, deceased, which he left at the time of lis death, 
he, thre seid LD ernits | Clark, Hever nk Ine lreacl chi absolute title Lo the 
undivided half Ci] the sic porary rty. 
To the second interrogatory these | 


now claim to be the owners of and in the following proportions of 


lefendants answers that they 


the srid prop rty second deseribed 11) the sid Supple mental ana 
amended bill of complaint ; that is to “ay, that Icdmond Elfu, one 
of these dete nilants, claim- tor "bye the oO" ner ol on cry nt frontal the 

said land which he holds s parate l\ and distinet from the other 
$555 defendants, and that Pierre Rillieux, another of the said de 

fendants, claims to be the owner of one undivided arpent front 
of the said land: that Madame Widow Octave Pieon claims to be 
the owner of one undivided half arpent of the same, and that ler- 
us Barthel hic Dusnan hniel John Daptiste Dusnan, the two remain- 
ing defendants, claim to be jointly the owners of the undivided resi- 
ic ol the sd tract of levnacl, ana thyeat they have it ll the ith rent 
portions of the said land from the different dates hereinbefore stated, 
to wit: Edmond Elfu one arpent front in seperated interest from the 
thirtieth of December, one thousand eight hundred and thirty-five ; 
thraat I. 13. Dusnan anil A I}. Dusn it) held the re nailing three iil- 
pents 1 jot interest from the 16th day of March, 1540, to the 2S 
day of June, 1845, and that Pierre Rillicux has held one undivided 
arpent from from the sald 2Sth dav of June, IS+4o, at Which time he 
purchased the sume from the said I" lL}. WN J. I}. Dusnan: thieut Madame 
Octave Picon has held one undivided half arpent in part by the be- 
fore-mentioned pth of forty Llp nts from the 2th day of Mareh, 
IS44, at which time she purchased the same from the said Dusnans, 
and threat the suid I, 1}. Dusnan and pi lL}. Dusnan breave held the resi- 
due of the said land in joint interest from the time of making the 
above-mentioned siles, 

‘To the third interrogatory thev answer that all the right, title, and 
interest of the said Daniel Clark to the undivided one-half of. the 
before-mentioned tract of land of about four arpents front by forty 
In depth, whatever it might have been, was disposed of by Richard 
Relf, his executor, who, in that capacity, and as attorney-In-fact of 
the before-mentioned universal legatee, Mary Clark, in consideration 
of the reimbursement of the sum eight thousand three hundred 
and ninetv-seven dollars to him made by the before-named Jean 
Luck, which the said Daniel Clark had advanced for the use of the 
Whole of the land or plantation mentioned in the betore-mentioned 
act of sale of 7th July, 1814, did join said Luck in the said act of sale 
to Frederick Francois Olivier Foureclle and Son, a copy of which aet 
of sale is set forth by the complainants in their amended and sup- 
plemental bill, ane Is filed by then as a peur thereof is kexhibit A. 

To the fourth interrogatory Edmon- Elfuo answers that the 

portion of the said land claimed and possessed by hii has 
Sob brought a yearly rent of seventy-seven dollars and fifty cents 
since the year one thousand eight hundred and forty-five, in- 
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clusive, which is the only — he has ever derived from the same; 
and to the said fourth interrogatory, Fergus Bartheleme Dusnan, 
Jean Baptiste Dusnan, Pierre Rillieux, and Widow Octave Picon 
answer that from the year 1840 to the year 1845 the revenue de- 
rived by them from the said land was five hundred cords of wood, 
cut upon the said land, the gross sales of which amounted to the 
sum of eleven hundred and twenty-five dollars, and that the gross 
amount of receipts from the said lands from the year 1845 to the 
vear 1549, when it has been cultivated as a sugar plantation, have 
amounted, one vear with another, to the sum of three thousand five 
hundred dollars, making in the aggreg 
sand one hundred and twenty-five dollars, and that the expenses 
from the said year 1540 to the vear 1849 have been $15,055, (thir 
tecn thousand and fifty-five dollars,) leaving neté $2,070. 

And now defendants, further answer-, to the said amended and 
supplemental bill, Say that aif there Is ANY other matter, cause or 
thing therein mentioned which is material and necessary for them 
to make answer to, and which is not herein well and sufficiently an- 
swered, confessed, avoided, or denied, it is hereby traversed, and 
these defendants are ready and willing to aver, maintain, and prove, 
as this honorable court shall direct, this their answer, and they 
humbly pray to be dismissed, with their reasonable costs and charges 
in this behalf most wrongfully sustained, ° 

J. TH. HOLLAND, 

Solicitor for De fe ndants. 
Fr.) B. DUSNAN. 
J.B. DUSUAL. 
EDMUND ELFUR, 
PIERRE RILLIEUX. 
WIDOW OCTAVE PICON, 


Pierre Rillicux, one of the defendants, on his corporeal: oath 
doth depose and Say and declare that the facts stated in the forego- 
Ine aduswer, so far iis the Sale are stated and Sel forth iis from his 
own knowledge, are each and severally true; and that so far as the 
sume are stated from knowledge derived from others, he believes 


the same to be true. PRRE RILLIEUX. 


SOO Sworn to and acknowledged before me, this eighteenth 
day of October, in the year one thousand eight hundred and 

forty-nine. C.B. BEVERLY, 

Third Justice of the Peace for the Stat of Louisini Parish of Orleans. 


Def ts Kv., before Lusher, (omy. Dp Cre of Circuil Court i ( ase of 
(saines and Wt Ps. Norlre rt Lougue ef al.. No. 1785. 


Circuit Court of the United States, Fifth Cireuit and Eastern District 
of Louisiana. 


New OrvEANS, THurspay, 11th April, 1850. 
Court met pursuant to adjournment. 
Present: Hon. Theo. H. MeCaleb, district jud 


ve. Absent: John 
Mckinley, presiding jud 


(rg 
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ate the sum of fifteen thou- . 
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Myra CLARK GAINES ) 
vs, -17So. 


NORBERT Lot QUE et al. } 


This cause having been submitted to the court on a former dav 
of this term, Upon pleadings ene prools, which proots were the same 
as Introduced in the case No. 122 in this court, ree ntly decided as 
to the status of complainant, and upon the exhibits filed by the de- 
fendants: and the court having considered the same, doth now or- 
der, adjudge, and decree that this cause be, and the same ts hereby, 
dismissed, with: costs. 

Judgment rendered 11 April, 1550. 

Judgment signed 18 April, 1550. 

[SEAL | THEO. TH. MeCABEL, 
U. &. Judge. 
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f "VISe ot (foaanes ane Wit is. }?, if f he ‘i’. and no ie Mill, , Kiled 
ARTEL Marvel. IS LS), No. IS?t} ot bhi, Doek / at thi, [/ ». (renal (nurt 
Louisiana. 

Inn ( haneery. 


To the judges of the United States circuit court of the oth cireuit, 
within and for the district of Louisiana. 

Edmund Pendleton Gaines and Myra Clark, his wife, who are 
citizens of the State ol ‘Tennessee, by leave of the court tor this 
purpose first had and obtained, being this amended and = supple- 
mental bill of complaint, against Richard Relf, Beverly Chew, and 
John I, Miller. all of whom ure eitize lis of the Late of Loulsiana. 

nied thereupon your orator and oratrix, complain snd 
S558 and sav that vour oratrix is the legitimate and only child 

and heir-at-law of Danicl Clark, late of the City New Or- 
leans ana State ot Louisiana. send citizen of sid state. who le- 
parted this life in said City of New Orleans on or about the 16 
day of August, in the year of our Lord IS15; that vour oratrix 
was born in lawful wedlock of the said Daniel Clark with one 
Zulime. nee Carriere, who, til the time of suid marriage, Wiis [ aunnel | Is 
now a resident of the Citv of New Orleans; that the said mar- 
riage of said Daniel Clark with said Zulime, née Carricre, was solem- 
nized and celebrated at the city of Pliladelphia, in the State of 
Pennsvivania, by il priest ot the Roman Catholic Church, In pres- 
Clice of a witness or Withesses, with the strict observance of all the 
necessary forms and ceremonies prescribed by the laws of said 
State ot Pennsylvania for the solermnization of Hiarriage, 1 or about 
the year of our Lord one thousand eight hundred and three; that 
vour oratrix is the only issue of said marriage, and that she was 
born on or about the — dav of July, in the vear of our Lord 1806, 
and was at times recognized and treated by the said Daniel Clark, 
until his death, as his only child and lawful heir to his estate. 

That the said Daniel Clark, iil his death, Wils possessed ota large 
and valuable estate, worth, at that time, as your orator and oratrix 
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are informed and verily believe, nearly, if not more than, the sum 
of one million of dollars, lawful money of the United States, over 
and above ail lis just debts of whatsoever nature or description, Which 
said estate consisted of lands, tenements, Niessuages, ane chattels, 
real property, movable and immovable, and slaves, bonds, niortgages, 
book accounts, stocks, securities of various kinds and deseriptions, 
contracts, and other choses in action and miohey, 

That amongst the lands, tenements, and premises belonging to 


the said Daniel Clark. and which he left at lis death as a part of 
his estate or succession, Is the followine-desertbed piece or parce] of 


lana. LO wit. a certain plece or parce] ot lana situate i the district 
of New Iberia, parish of St. Martin, in the State of Louisiana, being 
20) arpents front on the Westerlh stde ot the River Leche ana S1X other 


arpents on the eastern side, according to plan of F. V. Pantier,’ 


sworh surveyor, of 235 May, ISO, being the same property 
8559 ~conveyed to Daniel Clark by the executors and heirs of John 

Baptiste Macarty, by act before Peter Pedesclaux, notary 
public, of 50 June, 1510, all of which said land and premises were 
conveyed by said defendants Relf and Chew, pretending to act as 
the testamentary executors of sald Daniel Clark and as attorneys-in- 
fact of \I rs. Mary C‘lark. wlio pretended to be the herr and devisee 
of said Daniel Clark, to Daniel W. Coxe, of the city of Philadelphia, 
who afterwards conveyed the same to the said defendant John F. 
Miller, who now claims to hold and POSSess the same.” 

And your orator and oratrix furthershow unto your honors that the 
said Daniel Clark was born of honorable [rish parents, who immi- 
erated to this cCOUnTrYV a short time after the achievement of Ameri- 
can Independence, and settled at or near Germantown, in the State 
of Pennsylvania: threat at an early ave he Caine to the City of New 
Orleans to reside, at the period when the then Territory of Louisiana 
was under the dominion of Spain. That from a few Vears prior 
to or about the vear one thousand eight hundred the said Daniel 
Clark was actively engaged In extensive commercial enterprise 
with one Daniel W. Coxe, of the city of Philadelphia, with one 
the city of New York, and with one [or] 
more persons in the citics of Montreal and Quebec, until some 
time in or about the Vvear ISOS or TSO9, at which period he withdrew 
entirely from such pursuits and devoted himself to the care of lis 
estate and the cultivation of social relations with his friends. 

That in the Carly part ol the month of May, in the vear IS11, 
the sic Daniel Clark having heard that the said Daniel W. 
Coxe, of Philadelphia, in consequence of the unfortunate result 


ot lis Clit rprise - ana speculations, had friled or become insolvent. 


and the rumor being that he, the said Daniel Clark, had become 
involved with the said Coxe by reason of some informality in 
the aet of dissolution with “ald Coxe, he, the said Daniel Ciark, 
lImnmediatcly chartered il Vesse] ana departed rom New Orleans to 
Philadelphia by sea. 

That previous to his departure the said Daniel Clark conveyed in 
confidential trust for the sole use and benefit of your oratrix—then 
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about the age of five years—unto his then most trusted and 
So60 devoted friends, Col. Jos ph I). D. Bellechasse, now deceased: 

Col. Sam’l B. Davis, now residing ‘ul Wilmington, in the State 
of Delaware; and Chevalier Francois Dusnan De la Croix, now re- 
siding in the City of New Orleans, all of whom at that time resided 
In or near the City of New Orleans, lands and slaves, property of 
great value, and left in the hands of said Davis, in like trust, near 
30,000 dollars in money and securities; and also, as your orator and 
oratrix are Informed and believe, two or three notes made by Wade 
Hampton in favor of said Danicl Clark, amounting in all to the sum 
of 250,000 dollars, or thereabouts, all of which he, the said Daniel 
Clark, intended and declared should be appropriated to and for the 
sole use and benefit of your oratrix in case of accident to him, the 
sald Daniel Clark, on his then contemplated voyage. 

That having by these confidential trusts in the hands of friends 
secured to your oratrix the largest portion of his estate, and having 
left ample property for the discharge of his just debts, the support 
and maintenance of his aged mother, and to defray all expenses of 
administration, he, the said Daniel Clark, just before setting sail, to 
wit, on or about the 20th day May, 1511, by an olographic will wholly 
written, dated, and signed by himself, disposed of the said remainder 
of his estate, real and personal; which said will is substantially in 
the words and figures following, to wit: 

“In the name of God,amen. 1, Daniel Clark, of New Orleans, do 
make this my last will and testament: Imprimis. I order that all 
my just debts be paid. Second. | leave and bequeath unto my 
mother, Mary Clark, now of Germantown, in the State of Pennsyl- 
Vania, all my estate, real and personal, which I may die possessed 
of. Third. I hereby nominate and appoint my friends Richard 
Relf and Beverly Chew my executors, with power to settle every- 
thing relating to my estate. 

* New Orleans, 20th Mav, IS11. 

“DANIEL CLARK.” 


That said will immediately after the making thereof was placed 
In the hands of said Richard Relf and Beverly Chew, or one of them, 
to be used in case of accident to him on his then contemplated 
voyage; that a few days after the making of said will, and mn the same 

month of May, the said Daniel Clark departed on his VoY- 
So61 age, arrived at Philadelphia in safety, and there found that, 

although to some extent involved by sald Coxe, that his il} )- 
prehensions were not well founded, and after taking measures to 
prevent future liability with and for said Coxe, he, the said Daniel 
Clark, returned to New Orleans in the month of July, 1S11. 

That after that period the said Daniel Clark, having relinquished 
active commercial pursuits and public affairs generally, gave his 
entire care and attention to the husbanding and improving his large 
estate, and devoted his leisure time to the cultivation of kindly social 
relations with his friends, who were devotedly attached to him, and 
who at all times enjoyed his entire confidence, and amongst whom 
were the most distinguished and best men of that day. 
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In his intereourse with those friends your oratrix, his daughter and 
only child, was often and almost constantly a prominent theme of his 
conversation.  ILlis recognition of her as his child, his plans for her 
proper education as his child and heir to is wealth and good name, 
were subject- well known and appreciated by all who were honored 
with his intimacy and confidence. He had ceased to have confi- 
dence in the integrity and fidelity of his most obliged ben/sficiaries, 
the defendants, Relf and Chew, and consequently enjomned secrecy 
with respect to them upon all those to whom he had communicated 
his intentions with regard to his estate and his heir. Ile dwelt with 
eeep feclings of regret Upon the train of circumstances which melt 
cast the slightest doubt upon the validity ef his marriage,and the 


legitimacy of his child when he should be no longer on earth to 


shield her from the foul breath of calumny. He often declared that 
the sid will hereinbefore mentioned and Sel forth Was made to meet 
an emergency, and previous to making it he had secured to his child 
the greater portion of his estate. 

That he should revoke said will and make another, which should 
be his last will and testament, in which his child, your oratrix, would 
be fully and completely recognized as his only legitimate child, born 
in lawful wedlock of him with the said Zulime, née Carriere, and that 
he should leave her the undisputed heiress of his entire estate. 

That in pursuance of this his declared purpose and inten- 

Sob2 tion he. the said Daniel Clark, did, as VOuUr orator and oratrix 
are informed and verily believe, and so charge the faet Is, 

some time In or about the month of July, 1815, make and execute 
according to the then law of Louisiana his last will and testament 
wholly written, dated, and signed by himself, which said will and 
testament was and is denominated and by the law of Louisiana in 
such case made and provided an olographie will. That said will 
Was in all respects legal and sufficient for that purpose, and was a 
full and comple- recognition of the legitimacy of your oratr?x as 
lis only child, anid did bequeath and devise to your oratrix ils his 
universal heir all and sineular the estate of the said Daniel Clark, 
both real and personal, charged, however, with certain legacies, 
which are hereinafter more particularly set forth; that said) will 
after its execution was shown to and perused by or its contents 
made known to several persons, friends of the said Daniel Clark, 
Lo wit, the aforesaid (ol, Bellechasse, Chie valier Dusnan de la Croix, 
James Pitot, and \Irs. Harriet Harper, how deceased, the widow 
of George Morris Smyth, deceased... That said will, besides the 
recognition and declaration of the legitimacy of your oratrix, and 
the devise and bequest to her as aforesaid, directed that an an- 
nuity of 2,000 dollars per annum should be paid to Mrs. Mary 
Clark. then of Germantown, the mother of the said Daniel Clark. 
during her life; and an annuity of 500 dollars per vear to be paid 
to Caroline De Grange until her majority, when said annuity was 
to cease, and the said Caroline was to receive the sum of 5,000 dollars 
asa legacy; that one year after the settlement of his said estate the 
sum of five thousand dollars should be pric as a levaev to a son 
of Judge Pitot, then of New Orleans, and at the same time the sum 
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of 5,000 dollars to a son of Mr. Dubuys, then of New Orleans, as a 
legacy, and that his faithful slave, Lubin, should be emaneipated 
and a maintenance provided for him; that said will, when com- 
pleted by him, after having been shown to lis friends as aforesaid, 
and had been perused and its contents known by some or all of them, 
it was placed by said Daniel Clark in a small black case in which he 

was known by his most intimate friends to have kept his most 
$563 valuable private papers ; that said Clark stated to sundry per- 

sons, and especially to those hereinbefore named, where said 
will would be found in the event of hisdeath ; that after his death, as 
your orator and oratrix are Informed and beheve, when the said will 
could not be found, and the will of eighteen hundred and cleven was 
produced by the said Richard Relf and probate thereof demanded by 
him as the last will and testament of said Daniel Clark, the greatest 
indignation was expressed and felt by the said friends of said Daniel 
Clark and others in the community who knew and who had good 
reason to believe, and did believe, that the said will of IS11, had 
been revoked by the said will of 1813, which had been by some per- 
soh or persons suppressed or destroyed; that diligent search was 
made by the said friends of said Daniel Clark to find his said last 
will of 1815 without avail. 

Your orator and oratrix further show unto your honors that the 
said Daniel Clark departed this life on or about the 16 day of August, 
1S15,and that prior to his making his said will and testament in the 
year 1S13 he received back from his said friends all, or nearly all, 
of the property, real anid personal, which he, iis aforesaid, phere d in) 
their hands in trust for your oratrix, as aforesaid. 

‘hat, as your orator and oratrix are informed and believe, the 
suid Richard Relf, having met with affliction in the loss of his 
wife, a short time before the death of the said Damiel Clark he 
was invited by the said Daniel Clark to reside with him at his 
house where he then resided, situated in the Faubourg St. John, 
in Citv of New Orleans, and that, being thus situated, he, the 
sid Relf, during the last illness of the said Daniel Clark, assumed 
and took upon himself the sole management of the affairs of the 
household of said Daniel Clark, and during that time had access to 
the private office of said Clark in his then dwelling and to the 
the papers and documents of every description therein contained ; 
that, as vour orator and oratrix are informed and believe, the 

conduet of the said Richard Relf exeited general remark and 
8564 condemnation in thethen community of New Orleansand deep- 

est indignation and the worst apprehensionsamong the most de- 
voted friends of said Daniel Clark ; that those friends were solicitous 
for the state of his health, and often called at his dwelling during his 
last illness to visit the said Daniel Clark, but were in almost every in- 
stance denied admission by said Relf, who sought to allay their ap- 
prehensions respecting the condition of the said Clark by falsely rep- 
resenting to them that he, the said Daniel Clark, was in no immi- 
nent danger, but that his physician ordered that no one should see 
him; that when often requested by said Daniel Clark to send for 
one or more of his most faithful friends, he, the said Relf, always, 
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ity or pretended authority, thus conferred and expressed, or in any 
other way or manner conferred or expressed, are absolutely null 
and void, as far as the same may prejudice or In any manner affect 
the rights of your oratrix as the sole child and heir-at-law of the 
sald Daniel Clark. 

And your orator and oratrix further show unto your honors that 
they will at all times insist upon the will of the said Damel Clark 
made in the year 1815, and the suppression thereof as herein stated, 
whensoever and wheresoever it may be legally competent for them 
so to do, except in such cases as such right so to Insist is distinctly 
and expressly waived by them. 

And your orator and oratrix further show unto your honors that 
the said Relf and Chew have, in many instances, acted with regard 
to the said succession of the said Daniel Clark, and especially In the’ 
disposition of the property herein described in their assumed two- 
fold capacity of executors of said succession, and as attorneys-in- 
fact of the said Mary Clark without the least regard to the duties, 
forms, ceremonies, or solemnities which the law of Louisiana in 
such cases Imposed upon and prescribed for them as executors, or 
the obligations which they owed to the said Mary Clark; that the 
sila property herein described was disposed of by the said Relf and 
Chew, acting in their assumed capacities of executors of the said 
Daniel Clark, and as the attorneys-in-fact of said Mary Clark; that 
sald sale, if it should be made to appear that it was attended by all 
the forinalities rexuired by the law then in force, which your orator 

und oratrix expressly deny, was is absolutely null and void 
S568 aus to vour oratrix, for the reasons, amongst others, that the 

term prescribed by law for the entire fulfilment and comple- 
tion of their executional duties and acts had long before said: sale 
elapsed, and had not been extended by any competent Or legal au- 
thority, and that if such sale was in law and in form good and suf- 
ficient to piss the right and title of the said Mary Clark, which 
your orator and oratrix expressly deny, the same was and is abso- 
lutely null and void, as far as it 1s sought to affect the rights of your 
oratrix to her legitime of four-fifths of. said property, as the sole 
child and forced heir of the said Daniel Clark, and that there was 
ho Cause oF le cessity for making the sale ot the property aforesaid 
for any of the purposes of paying debts of said succession of all which 
he, the said John I. Weller, had constructive notice. 

And your orator and oratrix further show unto your hon. court, 
and charg the fact to be so, that your oratrix Was born on or about 
the — dav of July, 1806, in the City of New Orleans aforesaid ; that 
Mnmediately after the birth she, your oratrix, Was placed In the 
family of Sam] B.-Davyis, then residing in the said City of New 
Orleans, and was under the care and supervision of the said Samuel 
B. Davis and Mrs. Mary Ann Rose Davis, lis wife, and so remained 
during the lifetime of the said Daniel Clark, and that during that 
period she was always known and called in the family of said Davis 
cs My ra Clark ; that a few months prior to the death of said Daniel 
Clark, to wit, in the year LS03, the said Samuel B. Davis removed 
from the City of New Orleans to the city of Philadelphia to reside 
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permanently, and at the particular instance and request of the said 
Daniel Clark he, the said Samuel B. Davis, took with him your 
oratvix ; that vour oratrix, from and after the death of her father, 
the said Daniel Clark, was called and was known by the name of 
Myra Davis, and was kept in entire ignorance of her true name and 
parentage until some time in thi vear S52, and a short time prior 
to her marriage with William Wallace Whitney, then of the State 
of New York, deceased ; that at or about the time of her said) mar- 
riage with the said William Wallace Whitney at the time aforesaid 

he, the said Samuel B. Davis and others made a full dis- 
$569 closure to vour oratrix and her then husband, the said Whit- 

hey, of her real PRELELEG, Pree hiave, nad history, and, us fur as 
was known to them, the extent, nature, and condition of her just 
rights, of which she had been so unjustly deprived, and of which, 
until that time, from the profound seeresy in which they had been 
involved with regard to her, she was without the means or oppor- 
tunity of possessing herself: that as far as was In their power so Lo 
do, as your oratrix was assured by them, those who had assumed 
the care and education of vour oratrix, and whom she had ignor- 
antly supposed to be her parents, and who to the period aforesaid 
had been in possession of the secret with regard to the history ol 
your oratrix and her rights, did furnish your oratrix and her hus- 
band with information respecting the same, and proffered such aid 
as was in their power and consistent with trath and justice to enable 
your oratrix and her said husband to acquire the rights and to  re- 
dress the wrongs and injuries which had been so cruelly milicted upon 
your oratrix ; that having such information, as they were enabled 
to doin the city of Philadelphia aforesaid, your oratrix and her 
then husband, the said William Wallace Whitney, went to the City 
of New Orleans some time in or about the vear of our Lord S54, 
and then and there adopted and vigorously prosecuted such means 
“and measures as they were advised by their counsel were Colnpetent 
eunicl hecessary In order to be purl Into possession of the estate or suc- 


cession of her father, the said Daniel Clark, which legally and 
equitably belonged to her as his sole heir-at-law, as in her right cna 
capacity of instituted heir of the said Daniel Clark, by the sated 
will of the year ISIS, whieh your oratrix had been Informed, 
and as your orator and oratrix now believe, has been destroved or 
concealed and suppressed; that the immense estate left by her 
father, the said Daniel Clark, was. then im the possession of the said 
Relf and Chew and a large number of individuals of great wealth 
and high stunding, who breve Wn law fully (vel it ay be it “OTHE I- 
stances with no w rong Intentions Chl the prart of those who hi lel tic 
estate from the said Relf and Chew with regard to your oratrix) 
opposed to your oratrix and her then husband so powerful a 
S570) combination that but for the since confidence which they 
consciensciously felt in the truthful/ness and justice of her 
cause they would not have dared to promise themselves success. They 
believed that neither the means were wanting for the purpose of 
corruption nor the will and Cisposition en the part of said Relf and 
Chew wnd their confederates to use the means for such Purposes, 
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That your oratrix and her then husband, the said Whitney, insti- 
tuted various proceedings In the tribunals of the State of Louisiana, 
under the advice of their counscl, for the purpose of obtaining her 
rights, amongst others, for the purpose of amnnulling the probate of 
the said revoked will of ISLE and of establishing or giving effect to 
the last will and testament of said Daniel Clark of the vear 1815; but 
so great and overpowering was the combination of wealth and the 
influence which it could command which was brought against them, 
and so numerous’ were the confederates of said Relf and Chew, and 
many of them in high places, that your oratrix and her then hus- 
band were advised so to do, and did altogether abandon several of 
the suits and proceedings which they had so instituted, and*others, 
especially those instituted for the PUPpPasec of vlVing elfect to said will . 
of snc Daniel Clark of ISLS. Were suspend 7 in) order LO invoke such 
aid as this hon. court is competent to afford in the premises, 

That on or about the 25th day of July, in the year of our Lord 1836, 
your oratrix, with her then said husband, Wilham Wallace Whitney, 
us complainants, filed their bill of complaint in this honorable court 
against the said Relf and Chew and others holding portions of the es- 
tate of said Daniel Clark, for the purpose of obtaining such discovery 
and relief as to this hon. court should seem meet and proper to 
afford,amongst other matters to declare your oratrix to be the legiti- 
mate child of the said Daniel Clark, deceased, born in lawful wedlock 
of him, the said Daniel Clark, with the said Zulime, uée Carriere; 
that the said will and testament made by the said Daniel Clark in 
the vear ISI1 had been revoked by the said Daniel Clark by his last 
will and testament of the vear 1815, which had.been surreptitiously 

destroved Or Cones aled and suppressed ils charged in) said bill: 
8571 and to give due force and effect to said suppressed will, as 

though the same had been daly exhibited and probated by 
the proper forum in the State of Louisiana constituted by law for that 
and such like purposes, and for — accounting, on the part of the 
said Relf and Chew and their confederates, of such property and 
effects, rights, credits, revenues, issues, rents, and profits belonging to 
or derived from the late estate or succession of said Daniel Clark 
claimed by your oratrix as had at any time come Into the POSSESSION 
of said Chew and Relf and their confederates, or either of them. 

And your orator and oratrix further show unto your honors that 
the said William Wallace Whitney, the former husband of your 
oratrix aforesaid, departed this life on the — day: of ——, in the 
year 1857; that on the — day of ——, 1859, vour orator and oratrix 
were united in marriage; that on the 24th day of May, 1859, by a 
supplemental bill filed in this hon. court for that purpose, the said 
sult was thereupon ordered to be proceeded in the names of your 
erator and oratrix as complainants, and the said snit is still pending; 
that by reason of the entire ignorance of your oratrix and her said 
husband respecting the extent of the estate of the said Daniel Clark 
to which she is entitled as aforesaid the property herein described 
Was not embraced in said bill, and such is the case with regard to a 
very large amount of property belonging to her said father which 
your orator and oratrix since the filing of said bill have discovered. 
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And your orator and oratrix further show that the property herein 
deseribed, ever since the same came into the hands of the said Jolin 
I’. Miller unlawfully as aforesaid, has vielded a large annual revenue. 

And vour orator and oratrix submit to this hon. court and charge 
that the said Relf and Chew having unlawfully assumed possession 
and control of said property are liable to your oratrix as Implied 
trustees thereof to her sole use and benefit, and that the said John 

I’. Miller took such property, burthened with said. trust, in 
8572 favor of your oratrix, and that the said John I. Miller is 

liable to your oratrix, as aforesaid, for the entire amount of 
the revenues and profits derived from said property during the time 
he has received the Satie, together with the lawful Interest thereon 
from the times respectively when he so received them, according as 
it shall be so declared by this honorable court that your oratrix is 
entitled thereto either inher capacity of foreed heir of the satd 
Daniel Clark to her legitime of four-tifths of lis said succession, or 
the entire thereof as his instituted universal heir and devisee by liis 
said last will and testament of the year 1515, as aforesaid. 

And your orator and oratrix further show unto your honors and 
expressly declare that for the purposes sought to be accomplished 
by this suit your oratrix will limit her claim against the said de- 
fendant, John IF. Miller, to the extent of four-fifths of the property 
described herein and four fifths of the revenues, issues, and profits 
thereof, with the lawful interest thereon since it came as aforesaid 
unlawfully into the hands of the said defendant, John I. Miller, to 
which extent of the rights of your oratrix as the foreed heir of said 
Daniel Clark the said property Is charged in the hands of the said 
John F. Miller, as with a trust for the use of your oratrix, as afore- 
said, as your orator and oratrix are advised and respectfully submit 
to this honorable court. 

But your orator and oratrix further expressly state that in case 
the proceedings in this hon. court now instituted and pending, or 
which may be hereafter instituted, shall result in affording to your 
oratrix the means of establishing the will of the said Daniel Clark, 
made in the vear 1813, in which vour oratrix was named and insti- 
tuted universal heir of said Daniel Clark, and of setting aside and 
annulling the said will of 1811 in the forum constituted in the State 
of Louisiana for such purpose, or in case such showing shall be made 
in this hon. court as shall demand the aid and interposition of this 
hon. court, and in its opinion it shall be competent so to do, to give 
full foree and effect to said will of the year 1815. Notwithstanding 
its suppression as herein charged, then and in that event your orator 

and oratrix will claim the entire of said property herein de- 
8573 seribed, with the revenues, issues, and profits thereof, and the 

lawful interest thereon since the the same came unlawfully 
into the hands of the said defendants, or either of them. 

And your orator or oratrix expressly state and charge that said 
will and testament of the said Daniel Clark, in which your oratrix 
was declared to be the legitimate and only child of the said Daniel 
Clark, and the sole instituted and universal heir to his estate, was 
actually and lawfully made; that the same was surreptitiously sup- 
ASTG 
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pressed, as herein set forth, and that the same was a full and com- 
plete recognition and acknowledgmi nt of your oratrix as the legiti- 
mate child and heir of the said Daniel Clark, and born in lawful 
wedlock of the said Daniel Clark with the said Zulime née Carriere, 
as hereinbefore stated; and that for the purposes of this suit your 
orator and oratrix will at all times insist Upon sald will, and claim 
all the benefit and advantage which the same can afford to her in 
this hon. court, as far as it may be competent, as a perfect and full 
declaration by her father, the said Damiel Clark, of the validity of 
his said marriage with said Zulime,née Carriere, and the legitimacy 
of your oratrix as his forced heir as aforesaid. 

And your orator and oratrix further show unto this honorable 
court that they, or <ome one In their behalf, have often ina friendly 
manner requested the said John I’. Miller to surrender to your ora- 
trix the entire of said property and premises herein described or her 
legitime of four-fifths thereof, as foreed heir as aforesaid of said 
Daniel Clark, and to come to a just accounting with your oratrix 
for the revenues, issues, and profits of said property, and the interest 
thereon since he received the same, and to pay to your oratrix such 
sums as might be found due to her upon such accounting, but 
he, the said John F. Miller, has at all times refused, and does now 
absolutely refuse, to comply with such reasonable request. 

And your orator and oratrix further show unto your honors 
that the said Mary Clark departed this life at Germantown, In 
the State of Pennsylvania, on or about the 9th day of June, 

1825, leaving as her heirs and devisees by her last will and 
8574 and testament Mrs. Eleanor O’Bearne, late of Sligo, Ireland, 

now deceased; Jane Green, wife of ¢ recorge Green, late of Liv- 
erpool, England, now deceased; Sarah Jane Campbell, now of Ger- 
mantown. aforesaid; Caroline Barnes, late of St. Louis, Missouri, wife 
of Dr. Join Barnes, now deceased, all of the heirs of said deceased 
persons, residing out of the jurisdiction of this court, cannot — parties 
hereto. But so it is, that said defendants, Richard Relf and Beverly 
Chew and Jolin F. Miller, combining and confederating, contrive 
how to injure your orator and oratrix in the premises, and pretend 
that your oratrix Is not the daughter of the said) Daniel Clark, and 
that if she is his daughter, that the said Daniel Clark and the said 
Zulime, née Carricre, were never lawfully united in the bonds of mat- 
rimony, and that the said Zulime, née Carriere, at the time of her 
sald marriage with the said Daniel Clark, as herein charged, was 
the lawful wife of Jerome De Grange; whereas your orator and ora- 
trix aver the contrary of all such pretensions to be true, and that 
your oratrix is the only child of the said Daniel Clark, and the legit- 
imate offspring of the lawful marriage of said Daniel Clark with said 
“Aulime, nee Carriere, as hereimbefore stated. 

And the said defendants further give out and pretend that the 
said Daniel Clark never did make a will and testament in the vear 
1815, as stated herein, and that if sueh will was made the said will 
of the year 1811 was fully probated, and that all and singular the 
acts and doings of the said defendants, under the authority conferred 
by said will, in regard to the disposal of the said succession of said 
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Daniel Clark, were legal and done in all respects aceording to law, 
the contrary of which pretences vour orator and oratrix aver and 
charge to be the truth. 

And the said defendants further pretend that the said Daniel 
Clark was, at his death, indebted to sundry persons and corporations 
ina large amount, and that the avails or proceeds of the property 
herein described was justly applied to the discharge of the just debts 

and liabilities of the said succession, whereas your orator and 
8575 oratrix aver the contrary of such pretenses to be true, and 
that the said Daniel Clark at his death was, if at all, only in- 
debted in a very small amount, and that his personal property, 
rights, and credits, if rightfully and lawfully disposed of, would have 
vielded or produced a large sum over and above the amount of all 
the just debts, Habilities, and claims against the said succession of 
said Daniel Clark, as your orator and oratrix verily believe, and the 
sald defendants further pretend that Richard Relf and Beverly 
Chew, and each of them, were copartners in trade and commercial 
enterprises with the said Daniel Clark, and in this relation were en- 
titled each to one-third equal part of all and singular the property 
found in the succession of said Daniel Clark, with some few excep- 
tions, and that in proof of said copartnership the said Relf and Chew 
claim to hold a written contract or agreement purporting to have 
been entered into by and between the said Daniel Clark and them, 
the said Relf and Chew, within two months prior to the death of the 
said Daniel Clark, whereas your orator and oratrix aver the con- 
trary of all such pretences to be true, and that if any such pretended 
contract or agreement shall be presented by the said defendants in 
this hon. court, the same (if it shall appear to have been truly eXe- 
cuted by the said Daniel Clark, which your orator and oratrix ex- 
pressly deny,) is of no legal and equitable force or effect for the uses 
and purposes thereby pretended by the said Relf and Chew to have 
been designed; all of which actings and doings of the said Relf and 
Chew and John F. Miller are contrary to right and equity and good 
conscience, and tend to the manifest wrong, Injury, and oppression 
of your orator and oratrix. To the end, therefore, that the said 
Richard Relf and Beverly Chew and John F. Miller, and each of 
them, may, if they can, show why vour orator and oratrix should 
not have the relief hereby praved, and may, without oath (which ts 
hereby expressly waived), according to the best and utmost of their 
several and respectful knowledge, remembrance, information, and 
belief, fuil, true, and direct answer make to such of the several in- 
terrogatories hereinafter numbered and set forth, as by the 
8576 note hereunder written they ure respectively required to an- 
swer, that is to sav: 

Int’y Ist. Whether the said property mentioned and deseribed in 
the foregoing bill of complaint was not a part and portion of the es- 
tate of the said Daniel Clark, deceased, which he left at his death. 

Int’'y 2nd. Whether the said defendant claims to be the owner or 
otherwise interested in any portion of said property ; if yea, to what 
portion and by what right does he claim the ownership of or any 
interest In said property ? He is required to set forth at length his 
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right, title, and interest to the particular portion of the property to 
which he lays claim. 

Int’'y Srd. Whether the property, or any part thereof, was origi- 
nally disposed of by the defendants, Richard Relf and Beverly Chew, 


or either of them: if vena. what portion ; by which one or both of 


them; to whom; when: under what pretence of right or authority 
in them, or either of them, so to dispose thereof; in what manner, 
whether by sale at public auction or at private sale, and for what 
consideration or price? The defendant is required to state fully and 
particularly lis title, with the lawful evidence or evidences thereof 
annexed to lis answer hereto. 

Int’y 4th. Whethersaid property or any part thereof yields a reve- 
nue, and what portion: and what is the amount of sach revenue 
annually; whether derived from the rents or otherwise, how ; how 
long has the the said defendants hela possession of or derived “a TeVv- 
enue from the said property, and what has the annual value of said 
possession or its annual revenues amounted to, one year with another, 
since his said possession of or revenue derived from the said prop- 
erty ¢ 

And your orator and oratrix further pray by the order and decree 
of this hon. court it May be adjudged and declared, as it has been 
before declared and decreed, that the said Daniel Clark and the said 
Zulime, nfe Carriere, were lawfully married, as charged in this bill 
of complaint, and that your oratrix is the sole offspring of such mar- 
riage, and us such that she IS legally and equitably entitled to the 

four-fifths of the succession of the said Daniel Clark, 
S577 of which the premises herein described forms a part and par- 

cel, as her legitime as the forced heir of ‘said Daniel Clark, 
according to the true intent and meaning of the law of Loutsiana in 
force at the time of his death, notwithstanding the said will of the 
sald Daniel Clark made in the vear 1811, herein set forth and pro- 
bated as aforesaid, and that she is entitled to four-fifths of the reve- 
nues and profits derived from the said property, together with the in- 
terest thereon since the time the said property produced ad revenue 
in the hands of the said John FI. Miller; that to the extent of the 
rights of your oratrix to her legitime, as aforesaid, of said property 
and its revenues, the entire of said property is charged in the hands 
of the said John F. Miller with an implied trust in her favor; and 
that if said property shall be found inadequate to discharge such 
trust, the said John I’. Miller may be adjudged to pay to her the pro- 
portion to which she is entitled as aforesaid of the revenues of said 
property which have come at any time into the hands, or been re- 
celved for his use, and that your orator and oratrix may have exe- 
cution thereof. ‘ 

And your orator and oratrix further pray that if the said heirs of 
Kleanor O'Bearne, the heirs of said Caroline Barnes, the heirs of Jane 
Green, or Mrs. Sarah Jane Campbell, shall at any time be found 
within the Jurisdiction of this honorable court, process may be served 
upon them, and they be required to answer hereto, and that in case 
they are not found your orator and oratrix may have such order and 
decree against them as shall seem meet to this honorable court and 
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necessary ; and that your orator and oratrix may have such other, 
and that they may have such further, relief in the premises as to this 
honorable court shall seem meet, and as shall be agreeable to equity 
and good conscience, 

And your orator and oratrix further show unto your honors, by 

way of supplemental, that in the progress of said suit, In 
8578 the foregoing bill of complaint mentioned, one Charles Pat- 

terson, one of the defendants therein, withdrew all and sin- 
gular his dilatory pleas and demurrers which he had filed therein 
and answered to the merits, and came to a hearing upon the plead- 
ings and evidence in said cause: that on said hearing a decree was 
rendered in this honorable court 1) all things establishing the johts 
and pretensions of your oratrix in said suit, and as in the foregoing 
bill set forth that said Charles Patterson appealed from said deeree 
Lo the Supreme Court of the Laat (| States, wherern the sid decree 
of this hon. court was substantially affirmed, with certain modifiea- 
tions and restrictions, and a decree was rendered in and by said 
Court wherein amongst other matters it was decreed and declared 
that upon the evidence in that cause that a lawfal marriage was 
contracted and solemnized at Philadelphia, In the State of Pennsyl- 
vanla, between the said Daniel Clark in the said bill and proceed- 
Ings mentioned and the said Zulime, née Carriere, in the said bill 
and proceedings mentioned ; and that Myra Clark, now Myra Clark 
Gaines, and one of the complainants in said cause, is the lawful and 
only Issue ot the sald marriage, ana Wis al the death ot her sid 
father, Daniel Clark, his only legitimate child and heir-at-law, and 
as such was exclusively invested with the character of his forced 
heir, and was entitled to all the rights of such forced heir. 

And the said court did turther culjudge, order, and decree that the 
complainant, Myra Clark Gaines, is justly and lawfully entitled as 
the only foreed heir of said Daniel Clark to her legitime portion of 
four-fifths of the said succession, as by reference to said deeree, which 
your orator and oratrix pray may be made a prear'l of this supple- 
ment, will more fully and at large appear. 

Wherefore your orator and oratrix pray that said decree may be 
taken and declared to be and to have the full force and effeet of il 

final judicial confirmation and establishment of the status of 
S579) your oratrix ils the sole legitimate and forced lfeir of the seta 
Daniel Clark, deceased, for all the purposes of this suit. 

May it please this hon. court to grant unto your orator and ora- 
trix a writ of subpeena to be directed to the said Richard Relf, Bev- 
erly Chew, and John I’, Mill I’, commanding them, and each of 
them, by a certain day, and under a certain day and under a certain 
penalty therein to be inserted, personally to appear in- this hon. 
court and then and there full and true and perfect answer make to 
all and singular the premises, and further to stand to and abide by 
and perform such further order, direction, and decree therein as to 
this hon. court shall seem meet. 

And your orator and oratrix will ever pray, Xe. 

PoC. WRIGITT, Soliettor. 
JOHN R. GRYMES, Of Counsel. 
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Nore.—The defendants, Richard Relf and Beverly Chew, are each 
of them required to answer the interrogatories numbered 1,35. The 
other defendant is required to answer the interrogatories numbered 
ee & & ' 

P.C. WRIGHT, Solicitor. 


Def’ts’ Ey., before Lusher, Com’r. The answers of the Supreme Court 
of the United States at January term, 1544, on points certified 
from the eireult court nn Case No. bed 
NotE.—This is omitted by instruction from H. D. Stone, Esq., 

compl'ts’ solicitor, and reference made to 2 Howard’s S. C. R., 640. 


Def’ts’ Ey., before Lusher,Com’r. Mandate and opinion of Supreme 
Court of the U.S. in case No. 122. 
Nore.—By instruction from IH. D. Stone, Esq., compl’ts’ solicitor, 
the “opinion” is omitted and reference made to Howard’s Reports. 
lor the mandate see ante, 377, 3875, 712. 


Def’ts’ Ev., before Lusher, Com’r. Opinion of the circuit court, east- 
ern district of Louisiana, in the ease of Gaines vs. Relf, Chew, ef 
als., No. 122. 

NotrE.—I have made diligent search for this opinion, but have 
heen unable to find it. 


Def’ts’ Ev. before Lusher, Com’r. Deeree of the U.S. cireuit court 
in the ease of Gaines vs. Relf, Chew, et a/.. No. 122. 


NOTE.— kor this SCC ante. puge 26. 


8580 -Def’ts’ Evy., before Lusher, Com’r. Mandate and opinion of 
Supreme Court of the United States (Dee’r term, 1851), 
affirming the decree of the circuit court. 
Nore.—For this mandate see ante, page 712. The opinion Is 
omitted by instruction from compl'ts’ sol., H. D. Stone, Esq., and 
reference made to Howard’s Reports, vol. —. 


Def’t- kv., before Lusher, Com’r. Donation Sale by Madame Gardette 
of her Tite rest and Title ii and to the Lstate of Daniel Clark lo 
Madame Myra Clark Gaines. 


STATE OF LovuIstana, City of New Orleans : 


Be it known that this day before me, William Christy, a notary pub- 
lic in and for the City and parish of New Orleans, State of Louisiana, 
aforesaid, duly commissioned and qualified, personally came and 
appeared Madame Marie Zulime Carriere, Widow Gardette, and 
Madame Myra Clark, widow of the late William Wallace Whitney, 
and now the wife of Major General Edmund P. Gaines, of the United 
States army, and being duly assisted and authorized by her said 
husband present and approving, which said appearers presented to 
me, the said notary, a certain document purporting to be a sale from 
the said Madame Widow Gardette to the said Madame Gaines before 
the decease of her said first husband, William Wallace Whitney, 
and requested me to record the same in ny current uotarial regis- 
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ter to serve and avail as occasion might require, which document is 
in the words and figures following, to wit: 

Know all men by these presents that I, Mary Zulime Gardette, 
nee Carriere, for and in consideration of divers good and valuable 
considerations by me received, and the receipt whereof is hereby 
confessed and acknowledged, have granted, bargained, sold, and 
alienated, remised, released, assigned, and transferred, and by these 
presents do grant, bargain, sell, alien, remise, release, assign, and 
transfer unto Myra Clark Whitney, the wife of William Wallace 
Whitney, and daughter of the late Damiel Clark, of New Orleans, 
deceased, all the estate, right, title, and interest, claim, and demand 
of what nature soever, at law or in equity, which I now have or 
shall at any time hereafter possess, of, in, and to the estate, property, 

or succession of the seid Daniel Clark, ()] any preurt thereof. 
SOS] movable or immovable. or re al Or personal, or Of any sort or 

kind whatever, and I do hereby give full power and authority 
to the said Myra Clark Whitney to demand, sue for, and recover the 
same, and every part thereof, and to use every law, ways, and means 
and proceedings of every kind whatsoever for the recovery, main- 
tenance, and defense of the same, and to use my name in any such 
proceedings in her discretion. ‘The said Myra to have and to hold 
the said above granted, bargained, sold, released, assigned, and trans- 
ferred estate, title, Interest, claim, and demana to her own proper 
use, benefit, and behoof, and to her heirs and assigns forever. 

“This done this 7th day of May, A. D. 1836, at the City of New 
Orleans, State of Louisiana. 

“The whole done in the presenes ot James W. White and Rhoda 
Kk. White, as witnesses. 


il 
} 
i, 


“MARIE ZULIME, V’ve GARDETTE. 
‘NEE CARRIERE. 
“MYRA CLARK WHITNEY. 
“ Witnesses: 
“JAMES W. WHITE. 
“RHODA E. WHITE.” 


Which said document, after having been thus recorded, was de- 
livered to the said Madame Gaines, who hereby acknowledge the 
receipt thereof. And here the said Madame Gardette and the said 
Madame Gaines, duly assisted and authorized by her said husband, 
acknowledged and declared their signatures to the said documents 
to be genuine, and in their own proper handwriting, and that they 
signed and executed the same on the day of the date thereof, as 
their own proper act and deed for the purposes therein contained. 

Thus done, recorded, and passed in my office, at the City of New 
Orleans, in the presence of W. G. Latham and HH. Rareshide, wit- 
nesses, who hereunto sign their pames with the said appearers and 
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me, said notary, on this fourteenth day of June, one thousand eight 
hundred and forty-four. 
(Original signed) MARIE ZULIME CLARK, nee 
CARRIERE. 
KDMUND P. GAINES. 
MYRA CLARK GAINES. 
W.G. LATHAM. 
H. RARESHIDE. 
WM. CHRISTY, Not. Pub. 


I certify the foregoing to be a true COpy of the original uct of 


record on file in my office. :, 
S582 In faith whereof [ grant these presents, under my signature 


and seal of office, this 21st day of June, eighteen hundred and 
forty-four. 


[seAr.] WM. CHRISTY, Not. Pub. 


Def’t’s Ey. before Lusher, Com’r. Acts of Settlement between Coxe 
and Clark of 12th July, 1811, in Duplicate. Marked “ Doe't R.” 
and “ Dup. of Doe. hk.” 

NoTeE.—<Act of settlement is referred to as being on praiere 625, vol. 2. 


Ly f’t’s kv. he fore Lusher. Clom’. Vhe Kehibits Attached lo the Answe 7 
of 2. at. Lameyer, in the Suit of Myra C. Gaines vs. City of New 
Orleans et al. No. 2695 of thee Docket, We . exhibit Lb. No. F biled 22 
: lpr, | 7. mn said Siit. hy ing Sali from bere culors of ( lark ly Steph il 
Debon. of date 29) Deer, 182. 


Pardevant Savinien Blanc, notaire publique, dument commis- 
sione pour la ville et paroisse de la Nouvelle-Orleans, dans PEtat de 
la Louisiane, vy demeurant, et en presence des temoins cl-apres nom- 
mes et soussigne. 

Ont comparu Messieurs Richard Relf et Beverly Chew, piroprie- 
taires demeurant en cette ville, stipulant aux presentes en leur 
qualité d’executeurs testamentaire de feur Sieur Daniel Clark, et de 
plus, comme les fondes de poudolrs generaux ct speclaux de Dame 
V've Marie Clark demeurant a Germantown, dans l’Etat de Pensv]- 
vanie, mére et seule et unique heritiere du feu Sr. Daniel Clark 
suivant procurateur SOUS slypateur privee en date du deux Octobre 
miil-lhuit cen-treize, déposee au loflice de feu Sieur John Lynd de 
son vivant notaire en cette ville, par acte a son rapport en date du 
vingt-deux (avril, mil huit cent dix-sept. 

Les dite Sieur comparants ont dit et declaré qu’en vertu de la 
vente publique et a Vencan quwils ont fait faire en leurs sus dite 
qualité, le dit neuf du present mois, par le Minister de Mr. Tous- 
saint Mossy, cneanteur publique en cette ville des proprietaires, qui 
composent la succession du dit Sieur Daniel Clark décédé. Ils ven- 

dent, cedent, et Lrablisport nt Vabandant par ces presentes des 
8583 maintenant et a toujours, avee promesse, en leur qualité, et au 
hom qu ils agissent de evrantir de tous trouble : evictions el de 
tous autres ¢ mipech micnt que lconques Alsi que de toutes dettes et 
hypotheques autres que celles dont mentire sera faire cl-apréset pour 
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la quelle il sera stipule dans le cours du presente acte. A Monsieur 
Ktienne Debon propriétaire Cl present, accee plant et acqu rant Poul 
lui ses heritiers ou ayant causes, deux terrains situés en cette ville 
designes par les numeros un ct deux sur un plan figuratif dresse par 
Mr. Charles L. Trudeau ex vover de cette ville le onze juin de Van- 
née mil huit cent un et depose en Vetude de feu Sieur Pierre Pedes- 
claux de sou vivant notaire, le terrain numero un, faissant l’en- 
coignure des rues Toulouse et Bourgoigne, ayant soixante pieds 
quatre pouce de face a la rue Bourgogne sur cent vingt pleds de pro- 
fondeur et de face a la rue Toulouse, et le terrain numero deux y 
attenant ayant soixante pieds quatre pous de face a la rue Bour- 
golgne sur cent vingt pieds de profondeur. Les quels deux terrains 
sont bornes d’un cote par le terrain designé au dite plan sous le 
numero trois, et dans la profondeur, par eclui designe dans le numero 
douze, ensemble tous les edifices de toute nature qui existent sur la 
dette propricte, suns en rien reserver nl excepter. 

Les deux terrains presentement vendus jont partie des biens com- 
posant la suecession du dit Sieur Daniel Clark, comme avant et 
acquis par lui, ainsi que le numero douze par lequel ils sont bornés 
dans la profondeur de Mr. Jaeques Pitot, liquidataire de la societé 
qui a existé entre lui et le Sr. Lanthois, et charge de sa procuration 
par acte anu rapport du dit sieur feu Pierre Pedesclaux, notaire 
en dette du vingt-quatre fevrier mil .huit cent treize, le dite sieur 
acguereur declarant connaitre parfaitement la «lite propricte, en etre 
satisfait en n’en pas requerir plus ample déseription. 

Les dits sieurs vendeurs declarant en leurs qualité, que grovigne le 
certifieat du conservateur eh cette ville il ley date du vingt sept de 
cette mols, Ic] represente ne fasse mention daucune hypotheques en 

registre sur les deux terrains presentement rendus, ils sont 
8584 cependant sujet ala reversion de Vhypotheque qui le ditte Sieur 

Daniel Clark, dans lacte de vente sus mentionneé au rapport 
de feu Pierre Pedesclaux du vingt quartre fevrier, mil huit cent 
treize il prise a sa charge personelle ; et ta quelle hvpotheque existe 
en faveur de la corporation de cette ville, pour varantie du prile- 
ment dune rente annuelle et perpetuelle a raison du cing pour ce rit 
sur un capital de dix-huit cent vingt piastres, ce qui donne une 
somme de quartre vingt once piastres par an pour les deux terrains 
ci-dessus decrits. Et en bien raison de ce et comme une condition 
expresse de la presente vente, le dite Sieur Etienne Debon declare 
par ces presentes, prendre a sa charge personelle, la reversion de cette 
mesne hypotheque se mettant au lieu et place de dit Sieur Daniel 
Clark envers la dite corporation, et promettans de payer fidelement 
la dite rente annuelle et perpetuelle de quartre yingt onze plastres, a 
compter de jour de la dite adjudication. 

Lit presente vente est faite consentie pour et moye nnant la somme 
de huit mil piastres, que let dit sieur acquereur promet et sobligé 
de payer en trois termes egaux, suivant Jes conditions de la vente 
faite a Vencan comme sus dit, dans un, deux et trois ans a date du 
jour de Vadjudication, et a cette effet, il a répresente et remis trois 
billets souscrits par lui a la date du dix neuf de ce mois, chacun 
deux de la somme de deux mille six cent soixante six plastres 
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solxante six cents 5 a lordre et endossees par Messieurs Gurlic 
et Guillot de cette ville, et pavable dans un, deux et trois ans de la 
dates respective, les quels billets apres avoir, ettre sloné “ne varie- 
tur” par le notaire soussigne, pour les indentifier avee la presente 
acte de vente, ont ete agrees recus et retires ‘par les dites sieur 
vendeur que le renconnaissent le declarent et en leurs qualité 
susdite et au nom quils agissent, en donnent par ces presentes 
de charge au dit sieur acquereur sous la foi de leur paiement et leur 
echances respectives et tant en garantie de paiement des dites trois 
billet s’elevant ensemble a la dite somme de huit mil piastres, que 

de la dite rente annuelle et perpetuelle en fayour de la cor- 
SOSD poration de cette ville, ainsi et de la maniere quil est deerits 

ci-dessus les deux terrains presentement vendus restent et 
demeurent specialement hypotheques en fayveur de la succession du 
dit Sieur Daniel Clark. 

Comme une des conditions de la presente vente 11 est con- 
venue entre les parties contractantes que le Sieur Lanoix, jouir a de 
la metovennete due nom qui sepairé sa proprieté d’avee celle vendue 
ce jour audit sieur acquiereur tant que les batisse qui existent en 
ce moment et qui sont appugees sur le dit nom ne seront pas de- 
molis, el movennant execution des conditions exprimees aux pre- 
sentes les dits sieurs vendeurs en les qualité, et au nom qu’ils 
agissent transportent au dite sieur acquereur toutes les droits de 
propricté qu’a et peut avoir la succession du dit Sieur Daniel Clark 
sur les deux terrains presentement vendus pour par le s’r acquereur 
qui depuis le jour de la dite adjudication sen reconnait en bonne et 
due possession, en jouir faire et disposer, a sa volonté comme d'un 
bien legitimement acquis en virtue des presentes. Dont acte. 

Fait et passe a la Nouvelle-Orleans en Vetude, le vingt neuf de- 
cembre de Vannee mil huit cent-vingt en presence de Messieurs 
Hugh Kk. Gordon et Lewis M. Taney temoins domicili¢s en cette 
ville qui ont avee les parti contractantes et le notaire publie sous- 
signé aprés lecture. 


(Signe) ye Ay i 3 @ 
» HUGH k. GORDON. 
DEBON. 


RICHARD RELF. 
BEVERLY CHEW. 
SAV. BLANC, Not Pub. 


Pour copie conforme a Voriginal reste depose au nombres des arch- 
ives de mon etude en foi de quoi j'ai delive les presentes sous ma 
signature et le sceau de mon office, a la Nouvelle-Orleans le douze 
Decembre mil huit cent trente quatre. 


(Signed) I’. GRIMA, Not. Pub. 


Def'ts kev., before Lusher, Con’r. Exhibit L No. 2. Filed with Answer 
of Lameye ran case of Gaines vs. City of New Orleans ct al.. No. POD, 
on 2? April, 1857, bemg Sale of Prop rly froin Debon to Commagen, 
of date 7 January, S24. 

Pardeyant Mare Lafitte notaire public commissioné pour la 

S586 ville et paroisse de la Nouyille-Orleans, second district sena- 
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torial de Vetat de la Louisiane y dememant et en presence des témoins 
cé-apres nommes et soussigines, 

Fut presente Mr. Charles Lesseps, dememant en cette ville dequel 
au nom et comme ctant la mandatime general et special de Mr. 
Etienne Dubon absent de cet etat suivant mandat par acte reeu en 
cette office le seize davul mil huit cent vingt trois, portant, pou voir 
de rendare et alien in les propuetés realles et fitive du sieur Etienna 
Debon declare vendu ceder et transpater, comme de fait en sa dite 
qualite il rendre, par ces presentes des maintenant et a toujours avee 
promesse au nem du det sicur Etienne Debon quil represente de 
garantu de tous trouble evections, revendication et de tous autres 
empechements quelcongues de toute nature et a quelque title que 
ce soit : et AUSSI de toutes dettes et hypotheques, il Vocassion des 
quelles et sous le rapport de celles qul poccoent exister sur les pro- 
priétes qui rout faire Vobject de la presente vente il sua ci-apres 
stipulé. 

A. M. M. Let M. Commague Frerés negotiants demament en cette 
ville, associes sons la raison de Let M. Commague ici representés 
par M. Michel Commague lem déux acceptant et acquiesant pom 
compte de lau dete societé, leurs hereteirs en ayant cause, deux ter- 
rains en cette ville, designés par les numeros un et deux sur un 
plan figuratif dresse le onze juin mil huit cent un, par M. Chas. 
L.. Trudeau a lors voyer de cette ville et qui et deposé aux archives 
de M. Pierre Pedesclaux de sont vivant notaire ainsi qui la etabhi 
M. Savinier Blane dans un acte a son rapport sous la date du vingt 
neuf decembre mil huit cent vinegt. 

ie terrain numero un faisant lencoignure des rue Toulouse et 
Bourgoigne Mesenante Soixant pieds quatre pouces de face a la 
dete rue Bourgoigne sur cent vingit pieds de profondeur a de face a 
la dete rue Toulouse et le terrains numero deux attenant au prece- 
dent mesurant solxant pieds quatre pouce a la sureme rue Bour- 
golgne, sur un profondeur de cent vingt pieds, Lesquelles deux ter- 
rains sont bornis d’un coté par le terrains designes au det plan sur 
le numero trois et dans le profondeur par celui dessignes sous le 
numero douze, ensemble tous les batimens et batisses de toute nature 

que les dits deux terrains comportent sausenrien excepter en re- 
8587 -verson; servetudes profitable en onereuses attaches aux cits 

terrains et droits de metoyennete cette quelle attaches aux 
dits terrains et droits de metoyennette sette quelle est specificiee 
dans l'arte queva etre rappeté. 

Est lesquelles deux terrains presentement vendu circonstances et 
dependences appartiennent au set sieur Etienne Debon pour les 
avons acqueris des heritues de sieur Daniel Clark suivante [arte 
sieur par M. Savmier Blane alors notaire en date du vingt neuf 
decembre, mil huit cent vinegt. 

Les dets sieurs acquiereurs declarent connaitre parfartement les 
deux terrains avec batisse ce-dessus descrites et a eux presentement 
vendu qu'il seu content dans Vetat ou le tont se poursint et com- 
} orté ence moment et n’ese reclaiment pets une plusam ple description. 

La presente vente es faite, sons Vobligation que contracotant les 
dits sieur acquereurs ainsi qu i! s’y obligent ici formellement Ist. 
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De payer et acquitter toutas impositions et taxes comantes aux 
quelles la propriété presentement vendu est aussujettee. 2d. De 
paver et acquitter a la decharge des scear vendeur au present act et 
meme a ville du Sieur Daniel Clark aequirier premetif des deux 
dits terrains entre les mains du tresorier de la corporation de cette 
ville une somme principale de dix huit cent vent piastres alors 
qu'elle ser a exegible que et le prix pour laquelle la dette corpora- 
tion de * ville a vendu ces menses deux terrains aux det Sieur Dan- 
iel Clark avee charge attendant le paiement de la dite semme prin- 
cipale dune rente annuelle et perpetuelle a raison du cing pour 
cent sur le capitale ce qui donne une somme de quatre vingt OhCce 
piastres par an pour la dite rente, qui doit egalement etre payee 
entre les mains de dete tresorier, et en COnSseYy UENCE les dits dec- 
larant par ces presentes prendu a lurs charge a titre de reversion 
Vhypotheque le dite Sieur Daniel Clark a consenti en farem de la 
corporation de la ville pour sureté de paciment tout de la dite some 
principale dix-huit cent plastres quedela resite annuelle et perpetu- 
elle ou dependant, suivant act recu par M. Pierre Pedesclaux notaire 
le vingt quartre fevrier mil huit cent treize, et de la quelle 
hypotheque le dit Sieur Etienne Debon, vendun en ces presentes 

apres la charge au dite titre de reversion alors qu il 
S588 a acquis des heretiers Clark, ces memes deux terrains sur 

les quels la dite hvpotheque en etablie suivante lacte 
deja rappele recu par M. Savinier Blane, le vingt-neuf decem- 
bre, mil huit cent vingt, consentans les dites sicurs acquereus toutes 
inscriptions contre eux a titre de reversion de cette meme hypotheque 
ala charge entrere des dits Sieurs Clark et Debon. La dite et méme 
presente vente, est de plus consentie pour et movennant la-somme 
de cing mil cing cent piastres, que les sieurs acquereurs promestens 
et s’obligens de payer ef acquitter, savoir; deux mil sept cent cin- 
quante piastres dans un an, troize cent soixant quinze plastres dans 
dix huit mors, et troixe cent soixante quinze plastres dan; deuxans 
a compter du quinze du mois dernier, et cet effet les dits sieurs > 
acquereurs represent ect font en ce moment la remise des trois billets 
par eux consenti a la date du quinze decembre mil huit cent vingt- 
trois, a ordre et endossess par Madame Veuve Caisergues de cette 
ville. Le premier de la comme de de deux mille sept cent cinquante 
piastres payabie dans un an, le second de la somme de troize cent 
solxante-quinze plastres payable dans dix huit mois, et le troisieme 
et oarnser, de troize cent solxant-quinze piastres, pavable dans deux- 
ans de leur date raportoire; les quels trois billets apres avour ete 
s1gnes “ne varietur” par le notaire sousignes pour assure leur iden- 
tite avec le presente acte,en ete recue et setiré par le dit Sieur 
Charles Lesseps, qui le reconnait. S’en fait charge et an nom quel 
a ete donné décharge sous Ja reserve et la condition de leur paiement 
a echeance, ala garantie de paiement de laque ‘le somme de cing 
mille ¢ nie cent alate representes par les trois bille ts qui viennieur 
detre decrits pour le prix de deux terrains et batisse presente ment 
repdus, ces memes terrains et les battisse qu ‘els omportent, restent 
et demeurent specialment bers wile jtles jue 7h wa entrerre et praer torte 
liberation. Le certificat du adiouiins de cette ville a la date de 


a 
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ce jour, rappelle deux hypothéque existantes sur la proprieté vendu 
au presente acte premiere consentu par M. Damiel Clark en faveur 
de la corporation de cette ville, soixante acte devant Pierre Pedes- 
claux, notaire, le vingt- “quatre fevrier mil huit cent troize, et de 
laquelle le Sieur Etne Debon a pris la charge a sotre de 
8589 reversion ainsi qu'il a ete etabli et explique ci-dessus laquelle 
hypotheque les sleurs ac que reurs eh ces presentes Viennent 
de prendre la chi urge au meme titre de reversion et lar charge des 
dits Sieurs Daniel Clark et Debon, du seconde en faveur de MM. 
(Giurle et Guillot, consentie a titre vencrale et speciale par le méme 
Sieur Debon, suivant acte en cette etude en date du vingt-quatre 
(avril, mil huit cent vingt-trois, a location de laquelle, second hy- 
potheque les dits Sieurs et Guillot sont intervenus pour en consentu 
main levee sont entreveneurs au presente act MM. Claude Gurhe et 
Joseph Guillot, proprictaires, chtrepreneurs associes demeurant en 
cette ville, ici representes par M. Claude Gurlie Pun deux; lesquels 
on dit et declaré, que dans la vue de faciliter la vente des deux ter- 
rains avec battisse decrits et vendus en ces presentes par M. Lesseps 
en sa qualite a MM. L. et M. Commagére, et de faciliter en méme 
temps la liquidation des affairs de M. Etienne Debon ils donnent 
main levee pure et simple de Vhypotheque tant special que general 
qui leur est devotu sur toutes les propriétés re elles et firtives du dit 
Sicur Etienne Debon au térmes d'un acte recu en cette office le Vingt- 
quatre d’avril, mil huit cent vingt-trois. Mais main levee partieble 
et seulement en ce que touche et concerne Jes deux terrains et 
batisse deerits au presente acte et presentement vendus; consentant 
radiation partieble seulement comme il vient d’etre dit; maintenant 
et conservant la dite hypotheque a titre speciale et general pour 
lentegrity et la conservation de leurs droits dans lTacte eteja 
rappellee du vingt-quatre davril de Vannee derniere sur toutes 
autres proprictés du dit Sieur Etienne Debon, defendantes de 
celle meme hypotheque et a loccasion desquelles les dits sleur 
intervenants n’ont accordé jusqu’a ce moment aucune main levee 
partiette; et tous la foi de Vexeeution de toutes les conditions ci- 
dessus exprimees le dit vendeur au dit nom et qualite transportee 
aux dits sieurs acquereurs tous les droits de propriete qu’a et pout 
avoir le dit Etienne Debon son constituant sur les deux terrains 
circonstance et dependantes decrits et vendu, en = ces presentes 
pour par les dits sieur- acquereurs qui depuis le quize du 
Sout) mols dernier, sen reconnalt et bonne et re elle Possession Cl 
jour et deposer a leur volante comme d’un bien a lui apperte- 

nant par leffet du presente act de vente, car ainsi et dont acte. 
lait et passé a la Nouvelle-Orleans le sept janvier mil huit cent 
vingt quatre, an quarante huit de Vindependance des Etats-Unis 
d’Amerique, en presence de MM. Pierre Francois Missonnet et The- 
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odore Seglurs domicilies en cette ville, temoins, qui ont signé avec 
les partres contract ints et le notaire sousslgne Ss apres lecture faite. 
(Signe) CHAS. LESSEPS. : 
| D. ev M.. COMMAGERE, 
Par MICHEL COMMAGERE. 
GURLIE er GUILLOTTE, 
Par CLAUDE GURLIE. 
THEODORE SEGLURS. _» 
MISSONNET. 
M. LAFITTE, 
Notaire Public. 
Pour copie conforme a Voriginal. 
Nouvelle-Orleans, le 16 Decembre, 1854. 
A. MAZUREAU, 
Not. Pub. 


De f ‘ts’ kv.. by fore Lusher. Com’. exhibit Da No. >. Filed with An- 
swer of Lameyer, in Case of Gaines vs. City of New Orleans et al., 
No. 2495, on 22 April, 1855, being sale from Commagere to Oger of 
IS Apri, IS27. 


Adjourd’hui le dix huitieme jour du mois d’avril de lannee mil 
huit cent vingt sept, et cinquante et unieme de, Vindependance 
des Etats-Unis d’Amerique. ” 

Pardevant Louis ‘T. Caire, notaire public pour la ville et paroisse 
de la Nouvelle-Orléans, et en presence des temoins cl-apres nommes 
et soussignes. 

ut present M. Michel Commagere negociant en cette ville inieant 
pour da maison de commerce etabli et counsel a la Nouvelle-Or- 
léans sous la raison de L. et M. Commmageére, lequel a par ces pre- 
sentes vendu, eédé, quitte et transporte avec garantie de tous 
troubles, evictions, alienation et autres empechemens generalement 
quelconque comme aussi de toutes dettes et hypothéque a lexcep- 
tion de celles dont Pacquereur se charge volontarrement et dont et 
sera parle cl-apres. 

A go go ie Réne Gatien Oger, negotiant demeurant aussi en 
cette ville, ici presente et acceptant acquereur pour lui, ses here- 

tiers et avant cause, deux terrains contigus, de signes par les 
8591 numeros unet deux sur plan figuratif dressé le enze juin mil 
huit cent un, par Mr. Charles Laveau Trudeau, alors voyer de 


cette ville, depose dans les achives de Mr. Pierre Pedesclaux, de son ” 

Vivant notaire public, ainsi que la etabli Mr. Savimient Blane dans 

un acte a son rapport sous la date du vingt-neuf decembre, mil 

huit cent vingt, le terrains numero un faisant encoignure des rue 

Bourgoyne ct Toulouse mesurant soixant pieds. quatre pouces a la 

Premiere rac sur cent vingt pieds de profondeur, et face a la see- 

onde, et le terrain numero deux mesurant solxante pieds quatre 

pouces de face a la méme rue Bourgoyne sur cent vingt pieds de 

profondeur ; les quels deux terrains sont bornes d’un cote par le ter- 

rain designé au dit plan sous le numero trois et dans leur profon- ' 
: 


deur par celui designe sous le numero douze, ensemble tous les ba- 
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tisse et batiments de toute nature que les dits deux terrains compor- 
tent, sans en rien reserver nl excepter; servitudes profetables ou on 
ereuses attaches aux dits terrains et droits de mitoyennite tell 
quelle est specific dans lacte qui Vie ctre rappele. 

Les deux terrains et edifises presentement vendres apparticnnent 
a la société de Messrs. L. et M. Commagere, au moyvens de lacquisi- 
tion que Mr. Michel Commagére un des associés de la dite maison 
de commerce, la represantant et fuissant pour elle, en a faite es-dits 
nom et qualité par act au rapport de Mare Lafitte lors notaire pub- 
lic en cette ville, sous la date du sept janvier, mil huit cent vingt 
quatre, de Mr. Charles Lesseps agissant au nom et comme manda- 
taire general et special du sieur Etienne Debon absent de cette Etat, 
suivante mandat par acte recu en etude du dit Mare Latitte le 
seize avril mil huit cent vingt trois, portant pouvoir de vendre et 
alienier les proproprietés et vetines de dit sieur Etienne Debon. Le 

dit Sieur Etienne. Debon en etait devenu propri¢taire pour 
S592 les avoir acquis les heritiers du Sieur Daniel Clark suivant 

acte recu par Mr. Savinien Blane los notaire public, en date 
du vingt neuf decembre, mil huit cent vingt. 

Le dit sieur acquereur declare connaitre parfaitement les deux ter- 
rains avec batisses ci-dessus decrits,et a lui presentement vendus, qu’il 
seu contente dans I’Etat ou les tout se poursuit et comporte en ce 
moment et n’en reclame pas une plus ample deseription. 

La presente vente est faite sous Vobligatioa que contracte le dit 
sieur acguereur ainsi qu il s'y oblige ici formellement: 1° De paver 
et acquitter toutes Imposition et taxes courentes auxquelles la pro- 
priete presentement vendue est assujettes. 2° De paver et acquitter 
a la decharge du sieur vendeur es-dits nom et qualite et meme a 
celle des Sieurs Daniel Clark et Etienne Debon acquereurs primitifs 
des dits deux terrains, entre les mains du tresorier de la corporation 
de cette ville une somme principal de dix huit cent vingt piastres 
alors qu’elle sera exigible qui est le prix pour lequel la dite corpora- 
tion de la ville a vendu ces deux memes terrains au dit Sieur Clark, 
avee charge en attendant le paiement de la dite somme principal 
d'une capital; ce qui donne une somme de quatre-vingt onze pias- 
tres par an pour la dite rente qui doit egalement etre payee entre les 
mains du dit tresorier. Et en consequence le dit sieur acquereur 
declare par ces presentes prendre a Sa charge a titre de reversion 
Vhypotheque que le dit Sieur Daniel Clark a consentie en faveur de 
la dite corporation de la ville pour surete du paiement tant de la 
dite somme principal de dix huit cent vingt piastres que de la rente 
annuelle et perpetuelle en dependant. Suivant acte recu par Mr. 
Pierre Pedeselaux, notaire, le vingt quartre fevrier, mil huit cent treize, 

et de laquelle hypothequel es Sieurs Etienne Debon et les ven- 
iS41] deurs en ces presentes L. et M. Comagere ont successivement 

prislacharge au dit titre de reversion, alors qu ils ont respective- 
ment acquis ces deux memes terrains sur lesquels la dite hopothe- 
que est etablie suivant les actes relates ci-dessus. Consentant le dit 
sleur acquereur toute inscription contre lui a titre de reversion de 
eette meme hypotheque a la decharge enticre des dits Sieurs Daniel 
Clark, Etienne Debon et L. et M. Comagere. 
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La presente vente est faite pour et moyennant la somme de neuf 


mille piastres que le sieur acquereur hors la vue du notaire et des 
temoimns sOuUsSIg Ne sa bien et dument payee au vendeur es-dits nom 
et qualite qui le reconnait et en consent bonne et valable quittance 
el decharge. 

apres le certificat du conservateur des hypotheque sala date de 
ce JOUP, in’ Via d’autres hy \ ‘pothe que Ss enre gistre es contre Messieurs 

Michel Commagere et Louis Commagere, tant en leur nom 
8593 personel qu'au nom de leur societie sous la raison de L. et M. 

yr Nagvere: 1° Sur un terrain dencolgnure avait solxante 
pieds de face a la rue Bourgoyne et cent vingt pieds de profondeur 
et face a er rue Toulouse et les edifices. 2° Sur un autre terrane 
ayant soixante pieds de face a la rue Bourgoyne et cent vingt pieds 
de profondeur ’ les edifices, que la reversion quils ont prise sui- 
vant acte devant Mare Lafitte, lors notaire, du sept Janvier, mil 
huit cent vingt quatre, de Vhypotheque primitive consentie suivant 
acte devant feu Pierre Pedesclaux, le notaire, du vingt quatre fev- 
rier, mil huit cent treize, en faveur de la corporation de cette ville 
par le feu- Sicur Daniel Clark pour surete d’une rente annuelle et 
perpetuelle de cing pour cent par an au principal de dix huit cents 
plastres ; et celle veneralle tacite a laquelle sont sujettes toutes les 
proprietes du Sieur Louis Commagere en faveur de Dame Marie 
Aimee Fortier son espouse, resultante dune quittance de la somme 
de dix mille sept cents piastres qu’il a donne suivant acte au rapport 
de Mare Lafitte, lors notaire, du premier avril, mil huit cent vingt 
trois, en faveur du Sieur Norbert Fortier et de Dame Aimee Bois- 
blane son espouse, pere et mere de la dame epouse de lui Louis Com- 
magere, ete, a litre @advancement d’hoirie dans leur suscession fu- 
ture, de laquelle dite somme le dit sieur Louis Commagere s’est fait 
charge envers la dite dame son epouse. Et le dit sleur acquereur 
nous ayant declares apres avoir eu connaissance des deux hypothe- 
ques sus-mentionees quil ne se mettait au lieu et place de Messieurs 
Louis et Michel Commagere representes comme il est dit ci-dessus 
que pour Vhypotheque consentie en faveur de la corporation Cl plus 
amplement detaillee dans Particle precedent et qui porte speciale- 
ment sur les deux terrains et edifices a lui presentement vendus; et 
non dans les autres hypotheques qui pourraicnt exister tant en leur 
nom personnel qu’au nom de la societie. 

Kn consequence a ces presentes ont aussi comparu Dames Jo- 
sephine Power, epouse legitime du dit Sieur Michel Commagere, et 
Marie Aimee Fortier, epouse du dit Sieur Louis Commagere toutes 
deux dument etspecialement autorisees a l’effet des presentes par leurs 
maris sus-nommes, lesquelles comparantes ayant connaissance ainsi 
qu elles ont declare de Vhypotheque tracte qui la loi leur aecorde sur 
tous les biens de leur mari et meme sur coux de la communante 
pour la reprise de leur dit et autres biens par elles apportes 

ch mariage, que leur sont avenus depuis. On pourraient 
8594 leur avenir par la suite, durant le cours d’ici lui; et en ayant 

ete surabondamment informees par nous notaire en presence 
des temoins soussignes, ainsi que des consequences qui pourraient 
resulter de leur reconciation a leurs droits, soit et tout, soit en partie, 
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ont dit et declare qu’elles consentent a la vente ci-dessus faite par 
leur mari des dits terrains et edifices. Circonstances et dependances 
acquis durant leur mariage; reconcant expressement comme de fait 
elles reconcent par ces pre sentes aux droits dhypotheque tacite 
qu’elles ont sur les dits terrains et + odifiees voulant que le dit sieur 
acquereur succede a tous les droits qu elles pourralcnt avo sur 
ICeUxX, et sen depoutllant en sa faveur et des ses avant cause pour 
toujours et a jamais, lui donnant tout pouvoir a letfet qu’il puisse 
sen prevaloir tant en justice, que hors, et en disposer comme de 
chose a lui appartenante ; et les cites dames COM parantes ont promis 
qu elles auraient, toujours pour valables la vente ainsi faite par leur 
mari ainsi que la reconci: ition quelles font par les presentes a leurs 
droits d’hypotheque, et quelles ne reviendront jamais contre les dites 
vente et recone ition, Dt par elles-meme s, 1 puer autres personnes el 
aucune maniere, 

kt sous la foi de execution de toutes les conditions ci-dessus ex- 
primecs et au moveyn de tout ce qul precede, le dit sicur Michel Com- 
magere es-dits nom et qualite, met et subroge Pacquereur dans tous 
les droits de propriete qu a etl peul avoir et que la societe sus- 
nommee a et peut avoir sur les a et edifices qui font objet de 
la presente, pour par acquereur en jouir, faire et disposer comme 
de chose a lui appertenante en toute propriete des maintenant et a 
toujours. 

Dont acte. Fut et passe en etude a la Nouvelle-Orleans les jour 
mois et an que dessus, en presence des siceurs Charles Dareantel et 
Louis A. Barbarin, temoins a ce requis et domicilies en cette ville, 
qui Ont s1gee avee les COMparans ef t le notaire apres lecture. 

(La minute est signee:) MkL. COMMAGERE. 
LOUIS COMMAGERE. 
JOSEPHINE COMMAGERE. 
AIMEE L. COMMAGERTD OGEL. 
LOUIS A. BARBARIN. 
HARLES ogg 
LOUIS T. CAIRE, Not. Pub. 


Je, soussigne, Hus vus Pedesclaux, notaire public, dans et pour la 
ville et paroisse 7 la Nouvelle-Orleans, dument commissione et as- 
sermente, ouhiiiien ant Louis T. Caire, aussi notaire en cette ville, 
certifie que la copie ci-dessus est conforme a Voriginal etant en Voflice 

du d’Caire. Entot de quoi yal slone ces preserites et V aul iL}? 
SODD pose le SCeOauU du cits ( ay _ a les Nouvell ~{ rleans, le douze 
decembre, mil huit cent trente quatre. 


IH. PEDESCLAUA, Not. Pub. 


Def’ ts’ kv.. hy fovn'e Lusner. Com’. fe hihit Z No. 4 Filed if ith lnswer 
of Lane ye a an (ase (faivine Ss US. City of Ni ii f), leans af al. No. POO). foi 
aa py ISO7. being Sale frown (Ayer lo Petitpaim, of Date Oth Mai. 
he 
mene des allenations, certifie que le pres nt acte a cte en 

registre dans mon bureau le 4 juin 1855, au livre No. 14, Plo 102. 
Nouvelle-Orleans, 51 Octobre 1540. REYNES, Legister. 
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Aujourd’hui le vinetieme jour du mois de mai de ’annee mil huit 
cent trente trois, et la cinquante septieme de Pindependance des Etats 
Unis d Amerique aes 

Pardevant Louis T. Caire, notaire public, dans et pour la ville et 
paroisse de la Nouvelle-Orleans, dument commissione et assermente 
et ehh presenes des temolns Clap Ss hommes ct soussignes— 

Fut present Mr. Charles Rene Gatien Over, demeurant en cette 
ville, leguel nous a expose que le onze mai present mots i a fait 
offrir en vente publique a la bourse et par le ministere de Messieurs 
Hewlett et Peire, encanteurs publies en cette ville, un lot de terre 
dont la description Sera Cl-apre s donnee et les edifices \ constructs, 
cl que Cebte Vente Mr. I rancols [Ty polite Petitpain, Cope plus 
offrant et dernier encherrisscurs sen rendit adjudicataire pour ta 
somme de vingt-deux mille piastres payable, quatre mille piastres 
cOomMptant, et la balance a six, douze et dix-huit mois de credit, Cli 
billets endosser a satisfaction et hy potheque speclal jusquia parfait 
paiement et en outre a la charge par bacquereur de payer a la cor- 
poration de cette ville une rente annuelle de quatre vingt-onze plas- 
tres sur un capital de mil huit cent vingt plastres, ainsi que le tout 
appert plus “nplement des cordereau des dits encanteurs ci-annexes 
pour recours. 

kon COnseguUchce le dit sieur comMparant a Veffet de donner a lae- 
quereur un titre en bonne forme avec garantie de tous troubles, dons, 
dettes, hv potheques, eviction, alienations, et autres empechemens 
veneralment quelconques— 

A Mons’r Francois LH yvpolite Petitpain, demeurant en cette villea 
Vencoignere des rues Toulouse et de Chartres, 1¢1 present el awccept- 
unt, acquereur, pour lut et ses heritiers ou avans cause. 

Sov Ln lot de terre situe en cette ville dans Vilet renferme par 
les rues Toulouse, des Ramparts, St. Pierre, et Bourgoyne, et 
formant encoignure des rues Toulouse et Bourgoyne, et mesurant au 
pied Francais cent Vinget pleds de face a chacune des aux rues. Ce 
lot de terre a ete divise en six Jots de plus petites dimensions sur un 
plan fait le vingt avril dermier par Mr. Charles IF. Zimpel, depute 
voyer, exhibe au plan le jour de la vente et depose en mon etude 
apres avoir ete signe ne varictur par les dits Sieurs Oger et Petit- 
pain, le notaire et les temoins SOUSSIGTICS. 
ont egaleme hit partic de la por sente tous les edifices et 
[S44] ameliorations de quelque nature qu ils soient qui se trouvent 
sur le dit lot de terre, leurs dependances, appartenances et 
les droits, actions et priviliges qui en dependent et lui appartiennent 
Sans auculhie ¢ xception ni reserve le tout bien connu a Pacquereur 
qui se reconnalt en pOssesslon et nen demande pais Vavantage. 

Le lot de terre et les edifices objets des presentes appartiennent au 
dit Sieur Oger au moyen de acquisition quil. en a faite de Messrs. 
Louis et Michel Commagere associes sous la raison de L. et M. 
(Commagere pree acte au rapport du notaire sousslgne Cll date du dix 
huit avril, mil huit cent vingt sept., et dans cet acte Dame Jose- 
phine Power, epouse du dit Michel Commagere et de lui autorise et 
Marie Aimee Fortier, epouse de Mr. Louis Commagere, et de lui 
autorisee ont toute deux renonce d’une maniere formelle aux droits, 
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actions, priviliges, et a ar s que les lois de cet Etat donnent 
aux femmes marrices sur les biens de leur mart et meme sur ceux 
de la communante. 

La dite raison de commerce L. ct M. Commagere representee par 
Mr. M. Commagere un des associes ctant devenu proprictaire du dit 
lot de terre et des edifices a moven de acquisition quelle eh avalt 
faite de Mr. Charles Lesseps, agissant au nom et comme mandataire 
general et special de Mr. Etienne Debon en vertu de la procuration 
quil en avait recue par acte devant Mare Lafitte, alors notaire por- 
tant la date du seize avril, mil huit cent vingt trots, et contenant 
le pouvoir de vendre et aliener les proprictes du dit: constituant. 
Ainsi que le tout est plus amplement etabli dans l’acte de vente 
passe devant le meme notaire Mr. Lafitte le sept janvier, mil huit 
cent vingt quatre. Le dit Sieur Etienne Debon en etait proprietaire 
pour les avoir acquis des heritiers de feu Daniel Clark par acte recu 
par Savinien Blane, alors notaire, le vingt neuf decembre mil huit 
cent vingt. 

Daniel Clerk en avait fait Vacquisition par acte au rapport 
8597 de feu Pierre Pedesclaux alors notaire du vingt quatre fevrier, 
mil huit cent treize, de feu Sieur James Pitot associe liquida 
teur de la societe qui avait existe entre luiet le Sieur Jolin Lanthois, 
et de plus fonde de pouvoirs.du dit Lanthois en vertu dune procu- 
ration qui ce dernier lui avait donnee. suivant acte au rapport d’An- 
toine Jean Louis Petit, notaire imperial, residant a vabre.  Chet-lieu 
de Canton arrondisement de Castres, departement du Taru, Roy- 
aumee de France, du vingt sept avril, mil huit cent douze, depose en 
etude du dit Pedeseclaux, et annexe a un acte a son rapport portant 
la date du dix huit fevrier, mil huit cent treize, laquelle procuration 
contient le pouvoir special de vendre deux terrains dont se COT POse 
le lot de terre vendu par les presentes. 

Messrs. Lanthois et Pitot en ctant devenus proprietaries au moyen 
de la cession que leur en avait faite Mr. Samuel Phillipe Moore par 
acte au rapport de feu Pierre Pedesclaux en date de cing octobre mil 
huit cent deux. 

Enfin le dit S. P. Moore s’en etait rendu adjudicataire a la vente 
publique faite par la corporation de cette ville le dix neuf aout, mil 
huit cent un et a cette vente la propriete ci-dessus deerite et vendu 
faisant partie de ancien cimetiere de cette ville se composant de 
deux lots qui furent designes par les numeros un et deux sur un 
plan dresse par Charles Trudeau, arpenteur general de la Louisiane, 
le onze juin, mil huit cent trente un, lequel plan annexe au proces- 
verbal Cadjudics ation se trouve dans un dossier institute anno de 
1800, diligencias praticadas en ete remoe de los terrenos de! antigar 
emetario, No. 525, depose alors en letude de feu Pierre Pedes- 
claux, alors notaire, et maintenant a la evarde du notaire sOUSSIZNE. 

La presente vente est faite et acce ptee conformement a] adjudic il- 
tion ci-dessus mentionnee pour et movennant la somme de vingt 
deux mille piastres, payable quatre mille piastres comptant, et la 
balance a six, douze et dix huit mois en billets endosses a stele 
tion et hypotheque speciale Jusqu’a parfait paiement. En execution 
de ce qui precede le dit Sieur Petitpain a tout presentiment et a la 

* 
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vue du notaire et des temoins soussignes bien et effectivement pave. 
Compte et delivre la somme de quatre mille piastres en expeces 
ayaht cours de monnaie au dit sileur vendeur qui le reconnait et en 
consent bonne et valable quittance el decharge et Pour la balance 
le dit acqguereur a souscrit a Vordre de Mr. Jean Dufour, qui les a 

endosses trois billets de la somme de six mille plasires chaque 
$595 payables a six, douze et dix huit mois de leur date, lesquels 

billets dates du onze mai present mois jour de la dite adjudi- 
cation, ont ete paraphes ne varletur prir le notaire soussigne pour les 
identifier avee les presentes ct ont en suite ete remis au sicur ven- 
deur qul le reconnait et en consent decharge. 

A Ja surete de paiement des dits trois billets et de la‘somme de 
dix-huit mille piastres, quils representent, le lot de terre et les edi- 
tices objets des presentes sont et demeurent par privilege speciale- 
ment atlectes et hypotheques en faveur du dit vendeur ou de tout 
porteur des dits billets jusqu’a parfait paiement; le dit acquereur 
consentant que Ja presente hypotheque soit Inserite par tout ou 
besoin sera et a cet effet tout pouvolr est donne au porteur dune Ci- 
pedition des presentes, 

Cette vente est faite en outre sous la condition expresses que le 
dit sieur acquereur etant substitue et subroge au lieu et place de 
vendeur palera Cl s’oblige prear les presentes ad payer a Pacquit de son 
vendeur a la corporation de cette ville, une somme principal’ de 
mille huit cent vingt piastres, alors qu’elle sera exigible et Jusqu’a 
cette epoque, a payer entre les mains du tresorier de cette ville une 
rente annuelle et perpetuelle de cing pour cent sur le dit capital, et 
qui donne une some de quatre-vingt-onze plastres par an. En 
consequence Pacquereur declare par les presentes prendre la rever- 
sion de la hypotheque primitive in faveur de la corporation con- 
sentie pour assevereur a cte successivement prise par Miss Clark, 
Debon, Commagere, et Over. 

Au moyen decequi precede et sous lareserve du privilege COl- 
[S46] serve par le vendeur le dit sieur Oyer met et subroge le dit sieur 
Petitpain dais tous les droits de propriete generalement quel- 
conques qu il aet peut avoir le lot de terre et les edifices objets des pres- 
entes,et meme dans tous les droits, actions, et recours en garantie qu'il 
peut ou pourrait exercer Contre ses vendeurs Ou les vendeurs pro- 
prictaires Ou possesseurs sen dessaissant et devetissant en sa faveur 
Sans aucune exception en reserve, voulant et intendant qu il en soit 
saisi et revetir et puisse en user a son licu et place, et convenu il 
aurait feu pu faire lui meme au moyen des presentes. 

D’apres le certificat Gu conservatur des hypotheques, en date de 
ce jour et cl-annexe, pour recours et appert que la propriete objets 
des presentes est sujette a trois hypotheques, la premier in faveur 

de Mr. Laurent Millandon pour strete d'un somme de 
$599 trente-cing mill plastres, montant des endossemens que le 

dit Millandon a donnes au dit Over ou pourrait lui donner 
dans la suite laquelie hypotheque a ete consentie par acte au rap- 
port de Theodore Seghers, notaire public en cette ville, le trois 
mars, 1850; la second celle qui resulte de la reversion quil a prise 
par acte au rapport du notaire soussigne, en date du dix-huit avril, 
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mil huit cent vingt-sept, de Vhypotheque en faveur de la corpora- 
tion de cette ville pour ussurrer peel ment d'une SOIC capital de 
dix-huit cent vingt piastres, et d'une rente annuelle et perpetuelle 
de ¢ing pour cent par an sur la dite somme. Et enfin le troisieme 
celle en faveur de Dame Marie Louise Fazet, son epouse, resultant 
de leur contrat de mariage au rapport de feu Narcisse Broutin, alors 
hnotaire en cette ville, en date du douze juin, mil huit cent dix. 

Mr. Over s’oblige par les presentes a obtenir immediatement de 
Mr. Millandon main levee de la premiere hypotheque en tous 
quelle effecte la propricte ci-dessus decrite et vendue. uit seconde 
hypotheque etant en faveur de corporotion Pour assurer le palement 
d'une somme principal et de la rente annuelle que Mr. Pettitpain 
s oblige par les presentes dacquitter il la decharge de \Lr. Over, | 
devra souffrir leffet de la dite hypotheque dont au surplus il a pris 
la reversion. 

Mr. Over, en vertu de la procuration qui lui a donnee la dite 
dame, Son epouse, el qui sera cl-apres ehoncee rehnoheera pour elle 
a le troisieme hypotheque quant a la mention de [Thypotheque en 
faveur du \Ime. Commavgere, ell pel etre consideree COTE nulle 
de nulle valeur le certificat lui meme constatant qu'elle y a re- 
noncee. <A Vetfet ci-dessus le dit sieur Over nous a declare qu’en 
virtue de la procuration que la dite Dame Marie Louise Faget, son 
epouse, maintenant en France, lui a donne par acte recu par Mr. 
Jean Baptiste Francois Aristide Merauth, et son coellegue notaire a 
pris, le quatorze aout, mil huit cent vingt-huit, enregistree a Paris, 
orue Bau, le dix-neuf du meme mol, fol. 58, vo. C*, ct dument 
legalisee laquelle procuration depose en mon etude et annexee a un 
acte a mon rapport en date du neuf septembre, mii luit cent vingt- 
neuf. Contient specialement le pouvoir de renoncer aux droits que 

les lois de cet Etat, donnent aux femmes marices dans toutes 

[S47] vente faiteoua faire, et. dans lequelles cette formalite scrait nee- 

cessaire, i voulait renoneer en faveur du dit sieur Petitpain il 

toutes droits dhypotheques ct autres que la dite Dame Over 

8600 peut avoir sur la propricte objet des presentes afin de donner 

ula vente qui precede toute la validite dont elle est suscepti- 

ble sur quoi le notaire soussigne avant de recevoir sor signature et 

sa renonciation au nom de la dite Dame Over, la dument et ample- 

ment informe que les lois de cet Etat aecordent a la cite Dame Over 

une hyvpotheque generate tacite sur tous les biens de son mari et 

meme sur ceux de la communante dans le cas ou elle y reconcerait. 

1°. Pour la restitution de sa dot ou pour le remploi des biens 

dotaux qu'elle a apporte lors de son mariage, et a compeler de la 
celebration du dit mariage. 

2°. Pour la restitution ou re remplot des biens dotaux quelle 
auralt CquUIS durant son mariage soll par succession ou donation et 
ce du jour ou Ja succession s est ouverte en sa faveur en du jour que 
laa donation a en son effet. 

a Pour Vindemnite des dettes quelle auralt contractes avec son 
mari ainsi que pour le remploi de ses biens propres alienes du jour 
de Vobligation ou de la vente. 
4°, Pour surete des obligations imposees au mari dons le cas on 
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i] aurait jour des bien ——— de sa femme ou pour le rem- 
boursement de leur prix dans le cas ou ils aurient ete aliens par sa 
fenmme et qu'il en aurait recu le ae ou en aurait autrement profite. ' 

5°. Sur les biens meubles de son mari pour la restitution de ses 
droits dotaux et enfin qu’en renoneant aux droits sus-mentionnes, 
la dite Dame Over perd des maintenant et a toujours la faculte de 
revenir contre le present acte ou par elle meme ou oy toute autre | 


personne. Et le dit Sieur Over au nom que Jaget. se reconnaisant on 

parfaitement instruit des droits que la loi donne a la dite dame son 

eponse, a declare qwil persiste neanmoins dans lintentions par lui 

ci-dessus, exprimee eb gue de son bougre et de sa propre et libre 

volonte, il renonce en faveur du dit sieur aequereur ses heritiers ou 

avant cause a tout hypotheque inscrite legale ou tacite et a tous 

priviliges et autres droits que les loits de cet etal donnent ou peuvent 

donner a Ja dite Dame Over et Pautorise pour lui ses heritiers ou 

ayans cause a sen prevaloir tant en justice que hors envers et contre 

qui de dreit, ce qui a ete accepte par le dit aequereur, 

Dont acte.  T*ait et Passe en etude a la Nouvelle-Orleans la jour 

mois et an que dessus en presence de Messieurs Charles Darcantel et 

Phillipe Lacoste, temoins a ce requis et domicilies en cette ville, 

lesquels ont signe avec les partics contractantes et mol notaire apres 

lecture faite. 

(Signe) OYER. 

PETITPAIN. 
CHARLES DARCANTEL. 2 
PHILLIPE LACOSTE. ; 

SOO] LOUIS T. CAIRE, Aot. Pub. 


Pour copie conforme a Voriginal reste en mon etude pour reeours 
en foi de quol yal slene le present et appose le sceau de mon office a 
la Nouvelle-Orleans le premier juin, mil huit cent trente-trois. Mots 
raves nuls. 


LOUIS T. CAIRE, Not. Pub. 
[S45 ] Def'ts’ kv. Be fore Lusher. Com i 2 sea i. No. >. kiled with 


Answe }" of Lameye 4 ii Ciuse (Faines rs, City New Oy leans et al., No. i 
2695. on 2? Ap, S57. be Lng Nale from Petitpain to kk. Hl. Lame yer, 
of date Septe nebre f' IS36. 


(I, register of CONVeVahce-, certify that the present act has been 
recorded in my office the 18th October, 1836, book 21, folio 61. 
New Orleans, 51 October, 1846. 
REYNES, Register.) 


Be it known that Ol) this day, before ine. Theodore Sevhers, notaire 
public, duly commissioned and sworn for the city and parish of New 
Orleans, State of Louisiana, and in presence of the undersigned wit- 
nesses, personally eame and appeared Francois Hypolite Petitpain, 
dwelling in this city, who declared that he does hereby sell, bargain, 
and convey forever, with full and complete warranty of the ttle, 
avatust all claims, evietion, and incumbranees whatsoever, and with 
subrogation to lis right and actions of warranty against all preeed- 9 
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Ing vendors thereto, [to | ernst I nry Lamev I’, residing in this city, 
here present and accepting, a lot Ol evround “il the corner ot ‘Toulouse 
and Burgundy Streets, 1) this CIty, beme the north corner ot snd 
streets, and measuring one hundred and twenty feet front on Tou- 
louse street by one hundred and tLwehtly feet de }? and front on Bur- 
gundy street, French measure, with all the buildings thereon, the 
whole well known to the purchaser, who acknowledges having ex- 
amined the premises, and wants no further description thereof; 
which lot belongs to the vendor as having purchase d the same from 
Charles R. G. ( ver by an act bearing date the twentieth day ol May, 
eighteen hundred and thirty-three, before Louis ‘T. Caire, notary 
public, and the buildings were erected by the present vendor. The 
suid lot consists of two lots, designated as numbers one and 
two on a plan of the square drawn by Lavan Trudean, Spanish 
surveyor general, in the year mohteen hundred and one (a COpy 
whereof is annexed to an act in the = ofliee, bearing date the 
first day of December, elgliteen hundred and thirty-five), 
$602 which square was sold in the said year eighteen hundred 
and one, by order of the Spanish Government, for the use of 
the city; and the said two lots, one and two, then sold for eighteen 
hundred and twenty dollars, payable at the puschaser’s will on his 
paving an annual and perpetual rent of five per cent. on sald 
capital. The said perpetual rent Was assumed Dy the said FL HL, 
Petitpain by his aforesaid act of purchase of May twentieth, elghteen 
hundred and thirty-three; and the same is hereby assumed by the 
present purchaser, to the full discharge of the said. Fk. H. Petitpain, 
which perpetual rent is to be paid to the treasurer of the City of 
Corporation, ana the sald rent originates irom the aforesalcd public 
sale, made by order of the Spanish Government on the nine- 
[S49 ] teenth August, cighteen hundred and one, as appears from 
the Spanish proceedings entitled * Diligencios practicadus 
paru el remate del antiquo (‘ementerio,’ (No. 325, ano de 1S00,) 
now in the possession of Louis T. Caire, notary public; and there 
never was any other act (subsequent to adjudication) executed in 
favor of the purchasers, they having been satisfied with the title 
conveyed by said adjudication. 

The said F. H. Petitpain further sells, bargains, and conveys 
unto the said E. H. Lameyer three hundred and sixty-one shares 
of the capital stock of the Citizens’ Bank of Louisiana, to which 
he is entitled by virtue of his act of mortgage, passed In this office 
in favor of said bank, on the eighteenth day of April, eighteen 
hundred and thirty-five, which mortgage is hereby likewise assumed 
by the present purchaser. 

This sale is made for and in consideration of the sum of forty- 
eight thousand dellars, in deduction whereof the purchaser has 
paid in cash ten thousand dollars, even before the passing of these 
presents, of which amount the vendor hereby acknowledges receipt, 
and grants full aequittance. And.for the balance, the purchaser 
agrees to pay it as follows: Ten thousand dollars at four months, 
and the residue at one, two, and three years, adding interest at six 
per cent. a year on the last instalment. And for the convenience 
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of the vendor, the said purchaser produced and exhibited ten 
promissory notes, drawn and indorsed as follows : 

Two for two thousand five hundred dollars each, dated this day, 
drawn by E. Av Lameyer to the order —, and indorsed by Frederick 
Beckman, payable at four months. 

Two for two thousand five hundred dollars each, dated this day, 
drawn by Frederick Beckman to the order of, and indorsed. by, 

ky. Ht. Lamever, payable at four months. 
8603 Two for four thousand six hundred and sixty-six dollars 
sixty-six cents, two-thirds cash, dated this day, drawn by 
Ke. A. Lamever to the order of, and indorsed by, Irederick Beckman, 
payable, respectively, one and two years after date. 

‘Two for four thousand six hundred and sixty-six dollars sixty-six 
celts, two-thirds each, dated this day, drawn by Irederick Beekman 
to the order of, and indorsed by, E. Hl. Lameyer, payable, respectively, 
one and two years after date. 

One for five thousand tive hundred and six dollars sixty-six cents, 
two-thirds, dated this day, drawn by KE. H. Lameyer to the order of, 
and indorsed by, Frederick Beekman, payable at three years (in- 
cluding the above-stipulated interest), 

And the tenth and last note, for the same amount as the ninth, 
bearing date this day, drawn by Frederick Beckman to the order of, 
and indorsed by, Ek. A. Lamever, payable at three years. 

The aforesaid ten notes were marked ne varietur by me, the notary, 
and delivered to the vendor, who acknowledges receipt thereof; and 
to secure pavinent of the same, the aforesaid property remains 
hereby specially mortgaged and hypotheeated. 

And the better to secure pavinent of said notes, the stock of the 


Citizens’ Bank, hereby sold and conveyed, remains likewise pledged — 


to the vendor, and the purchaser shall not be entitled to any credit 
or loan of money on said stock until/ the said ten notes are com- 
pletely paid, unless he applies the proceeds of said loan to the 
payment of said notes. 

The purchaser shall, however, be anchorized to sell the said stock 
after lie has fully paid the ten thousand dollars due at four months ; 
and he shall have then the bank’s mortgage completely cancelled, 
so that the mortgage of the present vendor for the residue of the 
price shall rank first after the corporation eround rent. 

Now, therefore, the vendor transfers unto the purchaser all his 
right and title in and to the aforesaid lots and buildings, to have 
and to hold the same, to the purchaser forever; and he acknowl- 
edges possession thereof. 

Also, personally came and intervened in these presents Eugenie 
Samory, wife of the said PF. H. Petitpain, and by him hereunto duly 
authorized and assisted, who, after having taken cognizance of the 
present act, Was informed by the undersigned notary, out of the hear- 
ing of her said husband, that, by the laws of this State, the wife has 


a tacit mortgage upon the property of her husband, and upon that of 


the community of acquests: Ist, for the restitution of her dow- 
S504 er; 2d, for the reinvestment of her dotal property alienated, 
whether she brought it in her marriage or acquired it during 
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marriage, by inheritance or otherwise; and, thirdly, for the reinvest- 
ment of the price of her paraphernal property alienated, when the 
same has been received by her husband, or otherwise disposed of by 
him for his private benefit. And the said Mrs. Petitpain was fur- 
ther informed that by renouncing her said rights on said lot she 
would deprive herself irrevocably and forever of all recourse thereon ; 
whereupon she declared that, being sufficiently acquainted with the 
nature of her rights and the consequences ‘of this act, she neverthe- 
less consents to said sale, and hereby renounces, now and forever, in 
favor of said purchaser, any rights she may have or be entitled to, 
for any of the above-recited reasons, on the said lot, abandoning said 
rights in favor of the purchaser. 

By a certificate of the recorder of mortgages of this city, here ex- 
hibited, there appears to exist no other mortgages on the lot of 
ground herein sold than the two herein recited and assumed by the 
present purchaser, to wit, one in favor of city corporation and one 
in favor of the Citizens’ Bank of Louisiana. 

Thus done and passed in the City of New Orleans, in my office, 
this thirtieth day of September, in the year one thousand eight 
hundred and thirty-six, the sixty-first of the Independence of the 
United States, in presence of Victor Seghers and Lewis Quemper, 

both domiciliated in this city, witnesses, who have hereunto 
[S51] signed their names with said parties and me, the notary, 

after due reading hereof. 

(Signed) PETITPAIN. 
le. HW. LAMEYER. 

VICTOR SEGHERS. 
LEWIS QUEMPER. 
TRE SEGIERS, 

Notaire Pub. 


| certifv the foregoing to be a true copy of the original. 
New Orleans, 11th May, 1511. 
TIVRE SEGHRES, 
Not. -Pub. 


Def’ts’ Ev.. before Lusher, Com’r. General exhibit, filed with answer 
of EK. H. Lamever, City of New Orleans, and Lanata, 22 April, 
IS57. in case of Gaines vs. City of New Orleans et al., No. 2695, 
being the answer of Chew & Relf filed in the case of Gaines and 
Wife vs Chew, Relf, et als., No. 122, on ——, 15-45. 


NotE.—This is referred to as being Ohh page 45, vol. 2. 


Def’ts’ Kv., before Lusher, Com’r. General exhibit No. 1, filed with 
answer of City of New Orleans, Lameyer and Lanata, on 22 April, 
1857, in case of Gaines and Wife vs. City New Orleans ef al., No. 
2695, being bill in equity in case of Whitney and Wife rs. Relf, 

Chew, ef al., known in the U.S. district court as No. 38235, 

S605 and in the U.S. cireuit court as No. 122. 


Notre.—Referred to as being on page 6, vol. 2. 
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of one or more thereof hath she made the heirs or legal rep- 
resentatives of such deceased party or parties named in her said bill 
of complaint, party or parties to her said bill of complaint. 

Wherefore this defendant, not admitting any of the allegations in 
said bill of complaint to be true, nor waiving any defence made 
thereto in any subsequent part of this his answer, but wholly insist- 
ing thereon, doth set forth and now urges the special matter of de- 
fence, = at he should not be held to answer the said bill of com- 
pli aint, ‘10 proceed further in the de fence of the. complaint until 
the compl inant shall make such named persons, or their legal rep- 
resentatives parties to her said bill of complaint, to the end that 
justice may be done and the proper parties called to defend their 
own acts, such as are comp ained of in said bill of complaint. 

And specially reserving to himself all advantage of the subse- 
quent part of this his answer, he submits as an equitab le defence to 
said bill of complaint the matters now here answered and set forth. 

And for further and other answer, by protestation, &e¢., not con- 
fessing, &e., say-: That in and by said bill of complaint it is stated, 
and charged, that the said Daniel Clark therein named was, during 
his lifetime and at the time of his death, seized in fee and lawfully 
possessed of the slaves in said bill of complaint named: and vet 
the said complainant has not, in any part of said bill, by reference 
or otherwise, disclosed the title papers, or where the same may be 
seen, found, or inspected ; whereby it is supposed that the said Dan- 
lel Clark, during his lifetime, or at the period of his death as charged, 
was the lawful owner of said named slaves in the bill of complaint 
referred to. 

Wherefore the iia lias by protestation, We., not admitting, WC., 
nor in anv ihahher otherwise relying Upon the specific allegations of 
this answer, than as the same may serve In case of need, doth insist that 

the said bill of complaint should be dismissed because of want 
8608 of such full and just showing of title in Daniel Clark, at the 

time of his death, in and to each and all of said slaves in said 
bill of complaint described, as would show title therein and thereto 
In the said complainant, if all of the other parts and portions of her 
sald bill were taken as true, which are not admitted to be true by 
this defendant. 

And the said defendant, by protestation, &e., for further and other 
answer to the said bill of complaint, not admitting, = but wholly 
denying, &c., doth say that it doth appear, in aud by said bill of 
complaint,that it hath been judicially decreed by a court of compe- 
tent jurisdiction that the said complainant is not the heir-at-law of 
said Daniel Clark in said bill of complaint named, and that there 
hath been a will of the said Daniel Clark ordered to be probated in 
the second district court of New Orleans, in the month of February, 
1856, whereby, as it is alleged in the said bill of complaint, but not 
admitted by the defendant, the said Daniel Clark did will and be- 
queath to complainant his (the said) Daniel Clark’s) property, with 
the exceptions stated, and this the def 't, with others, Wiis appointed 
as executor thereof; wherefore this defendant doth answer and in- 
sist upon the same as a defence to the said bill of complaint; that 
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the said second district court of the City of New Orleans, according 
to the showing of the said complainant in her bill of complaint, hath 
exclusive cognizance of said supposed testamentary succession of 
the said Daniel Clark ; and that it doth also appear by said bill of 
complaint that the second district court of New Orleans, being seized 
of the jurisdiction over the entire subject-matters of said supposed 
testamentary succession of the said Daniel Clark, hath alone power 
and authority to cause the same to be duly _ faithfully adminis- 
tered under the laws of the State of Louisiana, to cause the property 
to be properly and lawfully inventoried, the debts and legacies to be 
fully paid—al| of which alone can he done by executors and dative 
executors ; that the Sallie IS to be done contradictoralily with the 
heir-at-law of the said Daniel Clark : and after the whole shall have 
been duly administered the remainder, if any, is to be handed over 
to the heir-at-law of the said Daniel Clark ; that if said complainant 
hath any claim upon said succession of said Daniel Clark as legatee 
under any supposed will of lis, it cannot be claimed in due course 
of the administration of the said succession ; and according to the 
whole showing of said complainant, as set forth in her said bill 
complaint, she cannot have and maintain her present action 
upon supposed specific property mn manner and form as she 

hath, and is attempting in her said bill of complaint. 
8609 This defendant doth, therefore, here and at all times insist 

that this honorable court is wholly without jurisdiction, by 
rendson of the fucts disclosed 11) sald byl] of complaint, to have ane 
maintain said bill of complaint, or any such like matters, thus bring- 
Ing into collision the authority of this honorable court with that of 
the aforesaid second district court of New Orleans in the matter of 
the disposition ot the prope rty alle Fe “| by coup TF Lin: init to be long to 
the succession of the said Daniel U lark in the bill named: thraat if 
if the statements in the said bill be true in this behalf, Which are 
hot admitted, if would be Within the exclusive province ot sid SCC- 
ond district court of New Or ans to cause sad slaves to be sold for 
the payment of debts and special legacies of the deceased Daniel 
Clark; therefore that this bill should be dismissed upon the said 
disclosures contained therein ; and all of which the defendants now 
put- forth and insist- upon as part of lis answer and defence to said 
bill of complaint. 

And the said defendants, by protestation, &¢., not confessing, &e., 
but wholly denying, &c., for other and further answer to the said 
bill and defence thereto, doth say that it doth appear, in and by sun- 
dry allegations in the bill of complaint contained, that at the time 
of the death of the said Daniel Clark in said bill named he, the said 
Daniel Clark, did leave him surviving a forced heir, namely, his 
mother, Mary Clark; that said Daniel Clark had, therefore, no fae- 
ulty in law to dispose of his succession or estate to the exclusion of 
his said forced heir, and the said complainant could not have and 
maintain her said bill in this behalf filed beeause of the entire want 
of equity in ber said bill, without a showing on her part that all such 
and such like questions have been first fully disposed of, or other- 
wise making all persons having such outstanding interest in law and 
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equity parties to her said bill; wherefore this defendants doth insist 
upon all such matters appearing upon the face of said bill of com- 
plaint as a full answer thereto and a just and equitable defence to 
the same. 

And by protestation, VcC., Hot confessing, We., the said defendant 
doth furthermore answer to said bill of complaint and Say that there 


is nothing in said bill of complaint stated and set forth which if 


true are but such matters and things as are fully cognizable on the 

law side of this hon. court, and would be relieved by the known 

rules of the common and usual laws of Louisiana; that, therefore, 

sald complainant should be left to her remedy at iaw, and this hon. 

court, on the equity side thereof, should hot tuke COGNIZANCE of the 
matters and things in said bill of complaint contained ; and 

S610 this the said defendant answer- to the said b-1l as a defence-to 
the same. 

And for other and further answer to said bill of complaint, 
by protestation, Xe., not confessing, &e., the defendant saith, accord- 
ing to the showing in said complainants’ bill of complaint. great 
lapse of time hath intervened between the supposed transactions 
complained of by the complainant and the institution of the present 
action; that said time so elapsed is greatly bevond the time allowed 
by law for the institution of suits; that the time allowed by law for 
the institution of actions of and for such matters, as are set forth in 
said bill of complaint, hath long since elapsed, and any cause of 
action, If any she ever had, by means or because of anything stated 
in sail bill of complaint, hath long since been and is wholly barred 
by prescriptions and thestatutes of limitations of the State of Louis- 
lana; that the claim of the complainant, as stated in her bill of 
complaint, is so old and antiquated as to have divested it of all 


right by the laws of Louisiana, prescription (to wit, the lapse of 


time) is a mode when accompanied with actual possession of acquir- 
lng property 5 that Possession of slaves for one-half of the time re- 
quired as to real estate, to give title by prescription, Is sufficient to 
P1Ve title to slaves: that by the showing of the complainant in 
her said bill of complaint he, the defendant, hath been in actual 
possession of the slaves described in’ said bill of complaint for a 
period of time without any other tithe whatever—to give him a 
pertect ownership thereof as agvallst all claims whatsoever. His 
title thereto cannot any longer be questioned by complainant for 
any cause whatsoever; all of which he, thesaid defendant, now puts 
forth for answer and defence to said bill, and as a good and = sufli- 
cient title in him to each and all the slaves named and referred to 
in said bil! of complaint, anything in said bill of complaint to the 
contrary notwithstanding. 

And the said defendant further answering, by protestation, «c., 
saith that Daniel Clark in said bill named formerly resided and was 
domiciliated in the parish and City of New Orleans, in the State of 
Louisiana; that he never was married, but lived and died a bache- 
lor; that on or about the 20th day of May, A. D. 1811, he, then 
being alive, did make his last will and testament in olographie 
form, dated on the day and year last aforesaid, which was entirely 
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written, dated, and signed by himself, the said Daniel Clark ; that 
the said will was, as this defendant is informed and believes, nearly, 
if not exactly, in the words and figures following, to wit : 

In the name of God, amen. I, Daniel Clark, of New Or- 
S611 leans, do make this my last will and testament. 

[mprimis. | order all my just debts to be pada, 

Second. I leave and bequeath unto my mother, Mary Clark, 
now of Germantown, in the State of Pennsylvania, all estate, whether 
real or personal, which I may dic possessed of, 

Thirdly. I hereby nominate and appoint my friends, Richard 
Relf and Beverly Chew, my executors, with power to settle every- 
thing relating to my estate. 

New Orleans, 20th May, 1811. 

(Signed) DANIEL CLARK. 


That the said Daniel Clark departed this life in) the month of 
August, 1815; that after his death the said will was duly presented 
to the honorable the judge of the court of probates, who had ex- 
clusive jurisdiction of the subject-matter of the probate of wills, 
and its probate was then and there praved lor by Richard Relf, one 
of the testamentary executors therein named, the other, Beverly 
Chew, being thus absent: that tlic reupon, before sii probate Wiis 
granted, this defendant, having some reason to suppose that the 
said deceased Daniel Clark had made another will of posterior 
date LO the Ole aforesaid, filed lis opposition LO the application ol 
the said Richard Relt, and at once instituted the most thorough 
and ample inquiries among the friends of said deceased and others, 
with whom he supposed it possible that sac deceased might have 
left such an instrument as a last will. And having caused all no- 
taries public then in New Orleans to be summoned and sworn to 
declare whether they, or any of them, were In possession of such a 
will, and not doubting but that his search and inquiries had been 
ample, and if any person then living in New Orleans having any 
knowledge of the subject would have ¢ mmunicated with him, ana 
all this proving fruitless, he, the said defendant, became then con- 
vinced that he had entertained an erroncous impression in reference 
thereto, and made no further opposition to the probate of said will 
of the said Daniel Crark, then produced in court, being the same as 
hereimbetore recited : ana, therefore, Oll or about the twenty-seventh 
day of August, ISL, the sad court of probates ordered, directed, 
ana decreed the execution and probate of said will ana granted unto 
the said executor, Richard Relf, letters testamentary thereon with the 
annexed; and also afterwards, to wit, in the month of January, ISI, 
the same court did grant letters 7 stamentary on said will unto the 
other executor therein named, namely, unto Beverly ( ‘hew, which sid 
probate forever thereafter hath remained and still remains unrevoked, 

unreversed, or anv manneror form called 1 or affected : that 
S612 said probate hath remained a judgment a rem. against all the 
world for upwards of forty-three vears, and still remains with- 
out any successful attempt by any one to disturb or molest it; that 
in the vear IS—, the complainant in this Sill, with her then hus- 
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band, William W. Whitney, did institute a direct action in said 
court where said judgment of probate is, the object and purpose of 
which was to cause a revocation of the said judgment, and to annul 
the same; that after issue had been joined upon her allegations, 
and some progress had been made in the taking of the testimony, 
the said present complainant, with her then said husband, volun- 
tarily abandoned their suit, refused to prosecute the same further, 
and suffered their suit to be dismissed. 

And the said defendant, by protestation, &ec., not confessing, «e., 
for further and other answer unto said bill of complaint, saith that 
the hereinbefore-named Mary Clark, the mother of the said deceased 
Daniel Clark, in and by the will aforesaid of her said son, Daniel 
Clark, was made and constituted the sole instituted heir’of the said 
Daniel Clark of his entire estate, real and personal, as she was also 
his sole and only heir-at-law ; that after the death of the said Daniel 
Clark and the probate of his will, as aforesaid, the title to the prop- 
erty owned and left by the said Daniel Clark, after the payment of 
his debts, vested absolutely and irrevocably in the said Mary Clark 
on her signifying, either directly or indirectly, openly, expressly, or 


tacitly her intention to aecept the said succession of the said Daniel 
Clark; that the said Mary Clark did, both expressly and tacitly, ae- 
cept the said suecession of the sail! Daniel Clark, and on or about 
the Ist of October, A. D. 1815, she, the said Mary Clark, did make, 


execute, and deliver her certain mandate or power.of attorney in the , 
city of Philadelphia unto Beverly Chew and Richard Relf, thereby ~~ 
constituting said Chew and Relf her attorneys-in-fact, with full and 
specific powers, jointly or severally, for her, the said Mary Clark, 


and in her hame, to take possession of and to hold all and every 
part and parcel of the real and personal estate of the said deceased 
Daniel Clark, to manage, direct, burgain, agree for, and make sale of 
the same, or any part thereof; to receive and receipt for; to grant 
acquittances and discharges in due form of law; to make, execute, 
and deliver such acts, deed or deeds as might be necessary for the 
conveyance or assurance of any real estate, &e., and generally in the 
premises to do, execute, and perform all and whatsoever shall be 
requisite and necessary, in as fulland ample a manner, to all intents 

and purposes, as she, the said Mary Clark, could have done if 
$615 she had been personally present, promising and engaging to 

ratify whatsoever the said Richard Relf and Beverly Chew, 
or either of them, might do or cause to be done, by virtue of said 
power of attorney ; which said power of attorney was duly executed 
by the said Mary Clark on or about the day and year as aforesaid, 
and was subsequently received and accepted and caused to be made 
a public act, according to the laws of Louisiana, by the said Richard 
Relf and Beverly Chew, and each of them, a copy of which said 
power of attorney is filed in this suit as an exhibit, and is made part 
of this answer. 

And further answering, &c., the said defendant, Francois Dusnan 
de la Croix, says that inasmuch as the said Daniel Clark had by his 
will, which had been duly probated, as aforesaid, appointed, consti- 
tuted, and named his mother, Mary Clark, his sole and universal 
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heiress and legatee, who, subsequent to the death of the said Daniel 
Clark, accepted the estate of the said Daniel Clark, without benefit 
of inventory, and gave and granted unto the said Beverly Chew and 
Richard Relf, severally, full and specific authority, as before in this 
answer set forth, 1t was not hecessary that the sale of anv part or 
parts of the estate, real or personal, of the said deceased Daniel Clark 
should be made at public auction or in any other way or manner 
than such as in their opinion would best promote and secure the 
interest of said estate and the said Mary Clark. 

And for further answer this defendant says that when the said 
will of the said Clark was admitted to probate, as aforesaid, the said 
Beverly Chew was temporarily absent from the State, and that let- 
ters testamentary, with the said will annexed, were not granted unto 
the said Beverly Chew until the 21st day of January, S14, and that 
during all this interval, to wit, from or about the 27th of August, 
1815, till the 21st of January, 1514, the said Richard Relf was the sole 
acting testamentary executor of the said deceased Daniel Clark. 

And the said defendant, Francois Dusnan de la Croix, further 
answering to so much and to all and singular that portion and all 
parts of said bill of said complaint, which charges or charge this de- 
fendant with having obtained or aequired by fraudulent or 
unlawful means, and for nominal and = inadequate prices, pos- 
session of the slaves in the bill of complaint named, says 
that the said defendant became lawfully and = without fraud 
or simulation, and for good and lawful and full consideration the 
rightful possessor and owner of the said slaves, and in manner the 

following, to wit: On the 10th day of August, 1812, the said 
S614. Daniel Clark of the one part and the president and directors 

of the Orleans Navigation Company of the other part made 
and entered into an agreement before John Lynd, then hotary public 
in and for the City of New Orleans, in which said agreement the 
said Daniel Clark, at his own proper cost and charge, undertook to 
dig out the Canal Carondelet and to perform other work which said 
canal connected and in said agreement specified; in consideration 
whereof the said president and directors of said Orleans Navigation 
Company covenanted and agreed to and with the said Daniel Clark 
to pay or cause to be paid to him, the said Clark, his heirs or assigns, 
the sum of $55,000, lawful money of the United States, in manner 
following, to wit, the sum of $13,000 on the first day of January 
then next, &e., all of which will more fully appear by reference to 
said act, a copy of which is herewith filed in this suit as exhibit 
marked N, and made part of this answer. That on the same-day 
and before the same notary public the said Daniel Clark, together 
with the said Beverly Chew and the said defendant, Francois Dus- 
nan De la Croix, jointly and severally bound themselves, their re- 
spective heirs and assigns, by publicact unto the said president and 
directors of the said Orleans Navigation Company in the sum of 
$20,000 for the faithful performance by the said Daniel Clark of all 
and singular the conditions and obligations of the aforesaid con- 
tract, and for the perfecting and finishing of the work in the said 
act contracted to be done by the said Clark. All of which will 
ASUG 
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nore fully appear by reference to said act, a COPY of which is here- 
with filed as exhibit marked O, and made part of this answer. That 
on or about the first day of January then next, to wit, January, 1515, 
the said president and directors of said Orleans Navigation (‘om- 
pany paid to the said Daniel Clark the sum of 15,000 dollars, ac- 
cording to the covenants and promises of their contract aforesaid. 

That the said Daniel Clark, being the legal owner of the said 
slaves, did in his lifetime, to wit, on or about the — day of -——, 
1815, mortgage the same, with others, to one Madame Hardy De 
Bois Blanc, and that at the time of the death of said Clark there 
subsisted a valid mortgage upon said slaves in favor of said Madame 
Hardy De Bois Blane for a sum upwards of $15,000, which'said act 
of mortgage this defendant believes bears date May I, IS15, anc 

was passed before Mare Lafitte, then a notary publie in this 
8615 city; that at the time of the purchase of said slaves by this 

detendant, as hereinafter stated, there was then, to wit, on the 
— day of December, 1815, due to the said mortgage creditor for and 
on account ef said mortgage debt by the suecession 6f Daniel Clark 
the sum of $15,440, or thereabout; that said Daniel Clark departed 
this life on the 13th August, 1815, leaving unperformed, unfinished, 
anid Incomplete the conditions and obligations which he, the said 
Daniel Clark, for himself, his heirs and assigns, by his aforesaid 
contract with the president and directors of said Navigation Com- 
pany, in and by his hereinbefore recited contract with the president 
and directors of said Navigation Company, in and by his hereinbe- 
fore recited contract with said corporation ; that in truth and point 
of fact said Clark had performed a very Inconsiderable part of said 
work so by him undertaken to be performed, and the same was by 
no means equal to the amount of money which he had received 
from said company, to wit, 815,000. 

This defendant, Francois Dusnan De la Croix, further answering 
herein, saith that the foregoing is a true and faithful account of the 
condition of things at the time of the death of said Clark, as afore- 
sald, in reference to the contract of said Clark and the Navigation 
Company, as well as the subsisting mortgage obligations then exist- 
ing on the said slaves herein referred to,in favor of Madame Hardy 


De Bois Blane. And that the sole acting testamentary executor of 
the aforesaid will of the said Daniel Clark and attorney-in-fact of 


said Mary Clark, to wit, the said Richard Relf, being desirous to dis- 
burden the said estate and its heiress of the troubles and exertions 
which would be necessary to complete the onerous contract made 
and entered into as aforesaid by said Clark with the Orleans Navi- 
gation Company, and he, the said defendant, believing that the em- 
barrassing condition of the succession of the said Damiel Clark 


would delay if hot render wholly impracticable ‘the performance of 


said contract, and being bound with another jointly and severally 
in the sum of 20,000 dollars, as aforesaid, for the due performance 
of said contract, and as security for said Daniel Clark, and wishing 
to protect, indemnify, and save himself harmless against all dam- 
age, Injury, and loss that might unto him accrue by a failure of the 
said heiress and legal representative of the said Daniel Clark to per- 


- 
CD wee 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 7011 


form the conditions and obligations of said contract, the said Rich- 
ard Relf, testamentary executor of tle said Clark and attorney-in- 
fact of the said Mary Clark, as aforesaid, and the said defend- 
S616 ant, Francois Dusnan De la Croix, made and entered into a 
contract on the 11 day of December, 1815, before John Lynd, 
a notary public in and for the City of New Orleans, by which the 
said Richard Relf, acting testamentary executor, as aforesaid, and 
attorney-in-fact of Mrs. Mary Clark, universal legatee and heiress, 
and acting therein as such, did grant, bargain. sell, and assign unto 
this defendant all the right, title, and interest of the said suecession 
and heiress of in and unto the said contract. The said defendant 
on his part by said act of sale and transfer, accepting the assign- 
ment, and putting himself in the place and stead of the succesion 
and heiress of the said Daniel Clark. A copy of said act is here- 
with filed as exhibit marked R, and made part of this answer. 
This defendant, further answering, says that on the same day the 
said Richard Relf, sole acting testamentary executor as aforesaid 
and attorney-in-fact of the said Mary Clark, and acting therein as 
such by authentic act, dated the 1l1th December, 1815, and made 
before Mare Lafitte, a notary public of this city, sold, transferred, 
and conveyed to him, the said defendant, the aforesaid slaves for 
the price and consideration of $21,200, part of which sum, to wit, 
$15,440, said defendant, by the aforesaid act assumed to pay, and 
afterwards did pay,on account of said succession, to Madam Hardy 
de Bois Blane, In satisfaction and acquittance of a Mortgage which 
Daniel Clark had exeented in favor of the said Madam Hardy De 
Bois Blane Wporl said slaves and others as aforesaid, and which sub- 
sisted in full foree and virtue in law upon said slaves when they 
came into possession and ownership of this defendant, the sue- 
cession and heirs of said Clark being thereby forever afterwards 
wholly acquitted and discharged from all abilities therein. A 
copy of said act is herewith filed in this suit as exhibit marked 8, 
and made part of this answer. And as to the balance remaining 
unpaid of the purchase money, to wit, $7,760, said defendant Savs 
that the succession of Daniel Clark was indebted to him in and 
about the sum of 88,525.84, it being an allowance made said defend- 
ant by the testamentary executor of the suecession and attorney- 
in-fact of said Mary Clark, as the value of certain work performed 
by said defendant under the contract of said Clark with the Orleans 
Navigation Company, and for which said Clark had received pay 
and compensation, the said Navigation Company having paid to the 
sald Clark the sum of $13,000, as aforesaid. Whereas the value of 
the work performed by the said Clark at his death, under his 
8617 contract with said company, was about $4,476.16, so that the 
real consideration paid by this defendant for said fifty-five 
slaves was the said assumption of the said debt due Madam Hardy de 
Bois Blane of $15,440, and which was paid by this defendant, the 
aforesaid allowance as the value of work performed by this defend- 
ant, as aforesaid, and some small debts due by said Daniel Clark to 
this defendant, contracted by said Clark during his lifetime, all of 
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which he avers was in good faith and was a full consideration 
actually paid for said fifty-five slaves. 

And, further answering, with protestation, &c., not confessing, Kc., 
to all and singular threat portion ana LO all parts of said bill of com- 
plaint of said complaimant which charges or charge that tals de- 
fendant became possessed of other twenty slaves in said bill of com- 
plaint referred to, by unlawful means or by title “ wholly void and 
of no effect.” Said defendant SaVs that he denies in the most un- 
qualified terms the truth of all such charges; and further answerlng 
thereunto, saVs that there were twenty-three of the aforesaid slaves, 
and not twenty, as charged in the said bill of complaint; that this 
defendant became possessed of the said twenty-three slaves by a title 
eood and valid in law in manner the following, to wit, that said 


=> 


slaves by order of the court of probate of the parish and City of 
New Orleans, dated on the ——, were exposed to sale at publie aue- 
tion by the public officer of the law, to wit, the register of the said 
court, on or about the 4th and oth day- of October, 1815, and after 
all due proceedings in form of law were adjudicated to said de- 
fendants by said officer of law, at the price and value of $5,SO00, 
which said sum said defendant paid to the proper persons author- 
ized to receive the same aforesaid; that Upon the 6th day of Octo- 
ber, 1815, the said defendant and the said Richard Relf, soi acting 
testamentary executor of the succession of Daniel Chirk, deceased, 
went before Mare Lafitte, notary public in and for this city, and 
then and there executed an authentie act by which said adjudica- 
tion at said auetion is evidenced and proved, ab COpy of which said 
act is filed herewith as an exhibit, marked Pand made part of this 
answer. 

This defendant, further answering, avers that said sale, by order 
of the proper court, at public auction, for a valid and adequate con- 
siderath 1} paid, rave him il full and absolute title thereto is ower 

of said twenty-three slaves. 
SOLS And this defendant, Francois Dusnan De la Croix, for fur- 
ther answer, answering, saith that all and singular that part 
and all parts of said bill as charges OF charge that this respondent 
came Into possession of other 22 slaves than those named or referred 
LO in) the foregoing pALrts ot this answer Is hereby traversed and le- 
nied, 

And this defendant, Francois Dusnan De la Croix, for further 
answer to the said bill of complaint, and to all parts thereof in refer- 
ence to the aforesaid two several Yabges of slaves, SaVs that the price 
paid therefor by this defendant was a full and fair price, being abso- 
lutely as much as they were worth, the same being what were then 
termed “American negroes,” and many of them were old and infirm, 
while others were so young and small as at the time to be of but 
little value 

This defendant, further answering, says that although the num- 
ber of said slaves was as expressed in the aforesaid two acts of sale 
to him, and the price therein mentioned had reference to the num- 
ber of negroes therein named, yet in truth, when the actual deliy- 
cry Was made, it appeared that the number actually delivered to 
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this defendant by said vendor was not as great by several negroes 
as the number expressed In the act of sale, so that some inconsider- 
able sum was allowed on settlement of said account: but what the 
number was short, or the precise sum allowed on settlement was, 
this defendant is not able to Say at this time, 

And the said defendant, Francois Dusnan De la Croix, further 
answering said bill of complaint, saith that to all and singular those 
parts thereof which charge that Richard Relf and Beverly Chew 
did not, and that neither of them did, act legally in their capacity 
as executors of the will of Daniel Clark, dated in ISIT1, and allornevs 
of the said Mary Clark, and which charges that neither said Beverly 
Chew or Richard Relf, or either of them, when acting In both or 
either of said capacities, observed or complied with the formalities 
or adopt- the measures prescribed by law to give any validity or 
authority Lo any act or acts done or assumed to be done by them in 

sald capacities of executors or attorneys In relation to said 
S619 estate of said Daniel Clark, this defendant, by protestation, and 

as matter of defence to all such and such like allegations in 
sald bill of complaint, saith that he ought not to be held to answer 
the same, for he is in no wav or manner lable or bound to answer 
for the acts of commission or omission ot of the said ( hew W Relf, or 
either of them, further than he himself participated or was a party 
to their respective acts and doings of and concerning the sale and 
CONVEValce of the slaves named in the bill of complaint of the said 
complainant; and in so far as said acts are concerned, this defend- 
ant saith that he distinctly denies that any of the acts and doings 
of the said Relf and Chew, or either of them, were In any manner 
unlawful; that he does not admit, but on the contrary expressly 
denies, that any of their acts in that behalf were not in strict con- 
formity to the requisition of the law. 

And he avers that if any formality direeted by law in either of 
the purchases hereinbefore stated to have been made by this de- 
fendant of the slaves named in the bill was not observed, that the 
sume Was In some unimportant particular In no manner or form 
affecting the just, equitable, and lawful tithe which defendant thereby 
obtained to said slaves, Inasmuch as he Lave, and truly and actu- 
ally paid, a full and adequate price therefor in manner and form 
as stated, and that he-took possession of said slaves at the time. 

And that the said Chew and Relf, jointly and severally, being at 
and before the date of said purchases by defendant in their eapaci- 
ties as executors of the will of Daniel (Clark and agents of said Mary 
Clark and the apparent owners as such thereof, had a right in law 
to sell the same for a fair price and to deliver the same, which they 
did; and that such doings as were done in and about both trans- 
actions of purchase aforesaid were all so done by him and on his be- 
half in perfect good faith, without the most remote knowledge, in- 
formation, or belief then, since, or now that they had not perfect 
and lawful right to do exactly what was done; that the said Mary 
Clark, being the instituted heir, his universal legatee, lis foreed 
heir, and then and there present and accepting the said succession, 
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taking possession thereof, had full and lawful power to sell to this 
defendant in manner and form as she did. 
Wherefore be puts forth the several aets of purchase us alu 


SH20 amiple and suthcient defence to the complaint in said bill of 


the complaimant stated. 

And the said defendant also here insists, as further and other 
matter of answer and defense herein to this part of said bill of com- 
plait, that he, the defendant, should not be held to answer herein 
more fully and specifically than he hath answered already, because 
he saith that the complainant hath herem wholly failed to specify, 
or in any manner set forth, in what particulars or wherein the said 
Richard Relf and Beverly Chew, or either of them, when acting as 
executors of Daniel Clark, or as the agent or agents of Mrs. Mary 
Clark, failed or neglected to comply with the formalities of the law, 
and he saith that the said complainant should not be allowed any 
advantage herein by reason of her uncertain, indefinite, and irregu- 
lar mode ot complaining against acts until/ she shall have specifically 
pointed out what law has been violated, what formality has been 
overlooked, or what requisition has been disregarded. 


_ 


And said defendant. for further answer to the said sume parts of 


said bill of complaint, saith that it is unjust and unreasonable that 
he should be held to answer for the alleged acts acts of omission of 
Richard Relf and Beverly Chew, in not having, as is alleged by 
complainant, but not admitted by this defendant, but, on the con- 
trary, particularly demied, taken a faithful Inventory and a just ap- 
praisement of the real and personal estate of Daniel Clark ; and this 
defendant expressly denies that there is any such law or laws In 
Louisiana, or that there ever was,and he might add his belief that 
there ever will be, requiring a purchaser of property in good faith 
for a valuable consideration, actually paid to persons in the actual 
possession and control of property derived from a succession, to show 
that said property hath been formally inventoried and appraised ; 
but, on the contrary, this defendant avers that the heir of a deceased 
person may sell and COnVeV property, elying i perfect title thereto 
without any inventory or appraisement whatever, and he expressly 
avers that neither one -or the other is requisite to the validity of a 
title, but he saith that by the said laws of La., which he sets lp 
here as his answer and defence, an heir, whether at law or an heir 
instituted by will, is under no obligation whatever to follow 
8621 any form or mode whatever, except such as will rule and con- 
trol the contracts of persohs inesse; and whether or not the 
forms and requisites of the law were observed in this behalf, he denies 
that any persoh Whatever can complain of the same, except Mary 
Clark, the heir of said Daniel Clark, or her lawful representatives, 
And said defendant, by protestation, &e., for farther answer to 
said bill ef complaint in the same behalf, saith that he denies that 
his contract of urchase, whi reby he purchased the slaves named in 
sald bill of complaint, were made by private contract, and not by 
publie sale, as charged; and, furthermore, he saith that he hada 
right LO purchase by contract from) said Mary Clark through her 
agents, us he did; that said Marvy Clark, be Ing atthe time of iull uge, 


~ 
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had a right to sell the said slaves without appraisement, without 
notice, and without a public sale; that her act of sale cannot be 
ealled in question until/ her lawful hers or leval representatives 
are made parties to this suit. 

And for otherand further answer to said parts of said bill of com- 
prleatnt iis charges that the purchase of the slaves in the: bill named 
were made for less than a full and valuable conside ration, he 
denies the Saline, and wVvecrs that the reverse of said allewations Is the 
real truth. 

And as to the averment in said bill of complaint that Beverly 
Chew and Richard Relf, nor neither of them, had enused themselve S 
“to be duly recognized, by a court of cotnpetent authority, ius altor- 
nev or attorneys of said Mary Clark,” this defendant denies that 
there then was, Is, or ever hath been any law by which a duly 
appointed agent was bound to have himself recognized by any 
court of law in Louisiana, in order to give validity and binding 
force to his acts as such, if otherwise, he was duly, and infact, 
empowered, And he denies threat sald complainant hath any right 
to put forth any such statements as complaint of wrong done 
to her when she had neither shown or averred any interest whatever 
derived from the fact that Mary Clark hath not been lawfully 
represented. Mqually Incompet ntis it for the complainant to set 

forth and charge, as she hath done m her bill of complaint, 
S622 as cause of Injury to her, that the said power of attorney 

from Mary Clark to Relt & Chew was vague and general in 
its terms, and did not expressly authorize them, or either of them, 
to sell the slaves aforesaid. 

And defendant Insists, by Wits Ol aubswer 1) this behalf, to the In- 
colmpelency of the complainant ice make such charges. And for fur- 
ther answer in the same behalf, by protestation, &e., he denies the 
truth of all such like statements in said bill of complaint, and avers 
that the contrary Is the real truth Ol thre Ciuse, 

And the said defendant, by protestation, &e., for other and further 
answer to that part and all such like parts of the bill of complaint 
which charges that the acts of sale from Riehard Relf and Beverly 
Chew of sit slaves LO this i fendant, le rancols Dusnen De la ('roix, 
Were, Ol} the face oft the proceedings, tlewal, informal. fraudulent. 
and void by the laws ot the State oft Lousiana. hie thosat =) they Were 
necessarily known to this defendant at the time of their purchase of 
sald slaves, this defendant saith that said charges and all like charges 
1) sid bil] of complaint, whethe made directly, as in ssid poser how 
being directly answered, or insidiously, as in other parts of said bill 
of complaint, and, whether made directly or indirectly, are hot only 
false in form, but knowingly and designedly false—that is to say, 
the said complainant hath, after many vears of examination, made 
her said statement, and hath no excuse for the same, such as that 
she hath been informed and she believed, but knowing the truth to 
be otherwise than as stated in her said bill of complaint. Knowing 
as she does that this defendant hath never wronged her of anything 
Whatsoever of value or no value, she hath made the said charges of 
fraud against him, which he now distinctly, and in every form which 
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ean be given to it, emphatically and indignantly denies, and avers 
that there is neither truth nor semblance of truth in said ch; ATE, 
And for other and further answer, by protestation, &c¢., to all and 
singular that part of the bill of compl int which charges that this 
defendant “knew that the pretended will of S11 had been revoked 
by said Daniel Clark and was of no validity, and that the making 
and existence of said last will of said Daniel Clark of 1815 
Si? 3 were well k hnownh to th Is defendant, I, ). de Is ( ‘rol X, atl the 
time of said pretended purchase of said slaves from said Relf 
and Chew,” and to all and sueh like charges, this said defendant 
saith that he specially denies, by way of answer, all and singular 
such charges. And for other and further answer thereto he saith 
that, though said charges are put erwin in said bill of complaint m 
Vague, loose, and uneertain terms, t he does not de ny that he un- 
derstands the objects & intent poet si neon thereof, and therefore saith 
that, passing by the illogical language in whieh he is charged with 
having known of the revocation of a pretended will made by Daniel 
Clark in IS11, he saith that the truth and circumstances of the case 
in reference, not to a pretended but, to a real and actual, will made 
bv the late Daniel Clark are, that during his lifetime Daniel Clark 
made a will. dated on the 20th May, IS11; that also during his life- 
time the said Clark had made such statements to this defendant, 


anal had made such red ue sts of him tts tO induce the belef, Oli behalf 


of this defendant at that time, that Daniel Clark had made a will 
different from the ecoutents of the said will of him, the said Daniel 
(lark, dated Mav 720th, ISL1L: that. ImMpre =sed Ly the said conviction 
cutt l’ the death of the snid Daniel Clark. i) the month of August, 
IS15, when the said will, dated as aforesaid, was presented to the 
court of probates for provate, this de fen: lant felt if then Lo be his 
duty, as he thinks now that it was then under the Circumstances his 
duty, to OPpose the probate ot ead will of sila Daniel Clark, dated 
on said 20th of May, 1811, until there could be time and opportunity 
secured for all seareh and examination into the fact whether in 
truth the sad Daniel Clark head made cl subsequent will to the One 
just referred to; that he did ener te mike and file his said op- 
position. and did make, and cause to be made, the most ample in- 
quirtes. Judicial avd exirajudic 1. on the subject, the result of all 
which was that no oiher will of the said Daniel Clark could be found 

yr shown to exist than the one of may YOih, ISL]: and there por 
the O}) } SIO Of this dei ic nal: Una LO | he probate of said will of Daniel 


Clark of the nF Lie duis fi LOVvesil ( Was Tr eved, ana the probate oft said 
will was rory avd lawrully fi ae 

S62 | Ana this defendant rays mlmore distinetly states, In answer 

1 — }).! Iris OF Sal ll ge Of COI map: int aforesaid, thi: ‘ul the O}) po- 

sition wl a i CrpPO- “1 } ust, 1813, tothe probate of the will 

ot Daniel | Clark. day d on the r lh ot Mav, SIT. Was not either on 

the ero ane OL ih sue OF s ISpICION tipeat Sil icf wl of May 2Oth. LIS11, 

Was not a trues, ical, and genuive will, or that it was as charged in 


the said lil] oO. 1) ytey il pie (*}) lec will. roy it) truth this defend- 
ant then knew ,as be knows now. that the same Was a real and venu- 


1 


ine will: threat li Was, ly ‘VO Mi all question, Written entirely by said 


| 
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Daniel Clark, and dated and signed by him; nor was his opposition 
placed upon the ground or suspicion on his part entertained that 
and person whatsoever who was asking for the probate of said will 
of said Daniel Clark, dated May 20, ISIL, knew that said will had 
been in any manner changed, abolished, or revoked, but his opposi- 
tion was based upon his own personal conviction then entertained 
that it was probable that a subsequent will to the one aforesaid had 
been made by said Clark; that in course of his investigations into 
the matter at the time, he learned that said Daniel Clark had made 
similar statements to other Persons as those he had made to him re- 
specting his will; and such facts, coupled with others which he was 
made acquainted with at the time of his said investigations, con- 
vineed him, the said defendant, that said Daniel Clark had either 
never made any subsequent will to the one of 20th May, ISIL, or, if 
he had made it, he had himself revoked or destroved it; and being 
there and then convineed, cheerfully acquiesced in the probate of 
said will of said Daniel Clark of the 20th May, ISI1:; and neither 
then nor subsequently hath he known of any fact whatsoever, or had 
any suspicion of the existence of any fact why he should not then, 
and at all times, have acquiesced in the judgment of probate afore- 
said; and having necessarily some important transactions to close up 
with the succession of Dan'l Clark, by whomsoever it might be rep- 
resented, he could not do otherwise than treat with the heir duly in- 
stituted, and universal legatee, duly recognized by the probate of the 
said will of Daniel Clark, 20th May, ISI1. 

And furthermore, by protestation, &e., for further and other an- 
swer to such part of said bill of complaint which charges this defend- 
ant with knowledge of the existence of a last will and testament 
made by said Daniel Clark in 1813. Such as is stated and set forth 

in the bill of complaint, this defendant saith that he utterly 
8625 and distinetly deniesany and all such charges, and avers that he 

never had any such knowledge or belief whatsoever; but, on 
the contrary, his convictions that were and are now, that if in truth 
said Daniel Clark ever did make any such subsequent will to the 
one of 1811, the contents thereof were different from the one now 
attem ptadto be Imposed uUpol the courts of the country as having 
been made in IS13; and in fact he cannot believe that Daniel Clark 
would ever have presumed to make such a will, giving the office of 
tutor -to this defendant over the complnt, as it is charged he did ; 
when once spoken to, as he was, by said Daniel Clark, upon that sub- 


ject, he firmly and distinctly refused to allow said Clark to use his, 


the said defendant’s, name in any such connexion. 

And this said defendant furthersaith that in 1815, when said Dan‘tel 
Clark died, and at the time said defendant was making opposition to 
the probate of the will of Daniel Clark, dated May 20, 1811, the self- 
same persons by whom it is now pretended to show the existence 
and contents of the will of Daniel Clark, made in 1S13, as stated in 
the bill of complaint, were all then here; their knowledge was, of 
course, fresher and better than when they testified; no bad feelings 
had supervened ; no clashing interests had grown into existence ; 
every one of the surviving intimate friends of Daniel Clark was 
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here; his particular and very intimate friend, Judge Pitot, was not 
only alive and here, but was presiding alone in the very court which 
had exclusive jurisdiction to order the probate of wills; and yet there 
was found no one there to give a particle of evidence, Information, 
or testimony on the subject; the said parties were all personally 
known to this defendant, and not one of them ever gave him any 
information on the subject: and one of the alleged executors of said 
alleged will of 1813 actually pronounced, in effect, against its extst- 
ence by ordering the probate and execution of the will of May 20th, 
1$11, in his judicial capacity. 

And for other and further answer in this behalf, by protestation, 
&e., the said defendant saith that other than he hath herein stated of 
and concerning thesaid supposed willof Daniel Clark, dated at a subse- 
quent period tothatof 20th May, 1811, he,said defendant, had no infor- 
mation, knowledge, or belief whatsoever, as so far from thesame having 

in any other way or manner whatsoever been known, or, as 
8626 charged in said bill ofcomplaint, “necessarily known by thesaid 

l’e la Croix,” at the time of the purchase of said slaves he, the 
said defendant, saith that so far from said allegation in said bill of 
complaint being true, the very reverse was true; that the court of 
probates aforesaid had pronounced and ordered the execution of said 
will. The mother of the deceased, a very respectable lady, had 
accepted the succession of her said son, Dan’l Clark. She, the said 
Mary Clark, had duly appointed Messrs. Relf and Chew aforesaid 
her attorneys-in-fact to take possession of said estate; they had so 
taken possession. Those two gentlemen were those who before lis 
death, in a pre-eminent degree, enjoved the entire contidence of the 
deceased, Dantel Clark. They were lis parthers before and at the 
time of his death. They were engaged with him in heavy commer- 
celal enterprises; he had named them in his olographie will, writ- 
ten by himself; they were both then in absolute and unqualitied 
possession of the public contidence: that confidence Beverly (Chew 
enjoyed up to the hour of his own death, nearly forty years there- 
after, While the same confidenee had been continued to Richard 
Relf up to the present period of time. 

And this defendant, having entire confidence in both, had no reason 
to believe them, and did not believe, that there was anything wrong 
Whatsoever with regard to either of them respecting their adminis- 
tration of the estate of Daniel Clark or their agency for the mother 
and heir of said Daniel Clark; and being much against his inclina- 
tion at the time, foreed, in) il degree, LO make the purchase of sid 
slaves, which circumstances grew out of the fact of his having been 
the security of said Daniel Clark for the due execution of his con- 
tract with the Navigation Company as aforesaid. 

And the said defendant, for other and further answer to said bill 
of complaint, by protestation, WVWe., or to so much iis charges that the 
sald complainant became of age on the Sist of December, 1827, this 
defendant, answering, saith that to the best of his information and 
belief, and he so answers as part of his defence to the said bill, that 
she was born in the month of June, 1803, and consequenily arrived 
at the age of majority in the month of June, 1824. 
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And said defendant, for otner and further answer to said bill of 
complaint, or so much thereof as charges this complainant with her 
then husband, W. W. Whitney, did institute a suit in the probate 
court of New Orleans, on the ISth of June, 1854, for the purpose 

of proving in said court an alleged will, said by her to have 
8627 been made by Daniel Clark in the month of July, 1813, saith 

that he admits that such a suit was then instituted as charged ; 
but he furthermore saith that said suit had for another object to re- 
voke and eall in the aforesaid, and recited probate of the will of 
Daniel Clark, dated 20th May, 1S11; that, moreover, in her said suit 
she made parties with whom, and contradictorily with him, as he is 
advised, informed, and believes. She undertook to litigate and con- 
test seriously the issues presented in her then said suit; that Issue 
Was joined Upot her allegations after she had taken considerable 
testimony, but which was never presented to or received by the court 
in said cause. And after the case had been pending for nearly two 
years the same was, it is true, dismissed, but not as now stated by 
complainant in her bill of complaint, “ without any fault ” of com- 
plainant. But said defendant answereth and saith, as a part of his 
defence to this said bill of complaint herein, that said suit was dis- 
missed by the fault, and the sole and exclusive fault, of said com- 
plainant, and her then husband, W. W. Whitney, inasmuch as, 
though present in court with their counsel, they refused to proceed, 
and allowed themselves to be called, and though having refused 
further to prosecute their said case, and therefore and thereupon the 
same was dismissed. 

And the said defendant, for further and other answer to so much 
of the said bill of complaint as charges that the complainant on the 
28th of July, 1856, instituted a suit in the district court of the United 
States for the eastern district of Louisiana, and in which it is charged 
that it was “to set up the will of 1815,” and to enforce her rights 
under the same, and as heir-at-law by bill in chancery against this 
defendant with others for said slaves and other property; that the 
Supreme Court of the United States, in 1544, held that the will of 
IS13 should be proven In the probate court of the State before any 
title to property could be set up under it, and her claim: was finally 
decided against her in April, 1852, this defendant saith that true 
it is that such a suit as complainant refers to in her present bill was 
instituted by her and her then husband, Wm. W. Whitney; that 
while said suit was pending an act of Congress was passed by which 
circuit system was extended to the eastern district of Louisiana, and 
said case was then or subsequently transferred into this court, 
being then the cireuit court of the United States for the ninth eir- 

cuit and eastern district of Louisiana, and it became number 
S628 122, 0n the docket of this honorable court; that true It Is, 

that in the year IS44, the Supreme Court of the United States 
decided that the complainant could not sei up title under the alleged 
will of Damiel Clark of 1815, until the same should have been duly 
probated in the probate court of the State. 

But this defendant, answering further, and by way of defense to 
the present bill of complaint, avcrs, sets forth, and deelares the truth 
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to be, that the said Supreme Court of the United States did not, in con- 
sequence of their sald decision, either then dismiss SO much ot the 
complainants claim as sel tL} title ice property under sic alleged 
will of Daniel Clark, made in 1813, nor did they direct this honor- 
able eourt so to do: did they direet the complainants 1) said bill sO) 
to reform or amend the same as to dismiss from further cognizance 
in said cause, the claim of the complainant, as was stated to arise 
under the said alleged will of Daniel Clark made in JS15. But, on 
the contrary, the said Supreme (‘ourt expressly caused this honor- 
able court to hold on to the whole cause as it stood in said original 
bill, a order Lo enable the complainant 11) said cause to compel ali 
answer full and true, and a discovery as to the said alleged will of 
IS13, which said answer so to be made under oath by the defend- 
ants therein, the said Supreme Court did declare might then be used, 
and the defendants obliged to consent to go into the said court of 
probates, and there have said alleged will established contradictorily 
with them. 

And answering herein furthermore, the said defendant saith that 
when said opinion and answers, with others, to which he refers as 
praart hereof, Curie down LO the sid eireult cour't, the sith complain- 
ant did not, in her said suit in chancery, amend her bill by discon- 
tinuing that part and portions which sought to set up said alleged 
will of Daniel Clark made in 1815, and her alleged rights under the 
same; nor did she so reform the same in conformity to the sugges- 
tions of the Supreme (‘ourt, so as to convert 1t Into a bill of discoy- 
ery to obtain the answers of the defendants therein, to be used ina 
further controversy with them in the probate court In a proceeding 
to establish there the sid alleged wil] of 1813: but, on the contrary, 
she refused to so amend or reform her said bill, and refused to dis- 
miss all such parts thereof as referred to and set up claim to prop- 

erty under said alleged will of 1815, and persisted in keeping 
SH!) said bill iS if originally stood, ana endeavored by amend- 

ments and supplements to give what was therein alleged to 
be cil) equitable Penson why she should and would Lot proceed ils 
suggested; and she did, in tact, hold on to her said original bill; that 
the cause was kept pending for many years, and was dismissed at 
rule for want of prosecution; that several unimportant changes took 
place in the form and shape of said bill; that, during its pendeney, 
the then husband of plaintiff, W. W. Whitney, departed this life; 
that she subsequently intermarried with Gen. E. P. Gaines, and he 
having been joined in said suit as a cocomplainant, and while in 
that condition the complainants therein obtained an order from this 
honorable COUTT TO sel aside the order dismissing the Cause al rule for 
want of prosecution; and thereupon afterwards, to wit, on or about 
the — day of December, 1848, the complainants In said cause as it 
then stood, Edmund P. Gaines and his wife, the complainant in the 
present bill of complaint, did then and there file in this honorable 
court In said cause an amended and supplemental bill of complaint, 
and among other things did sever the original bill into several 
parts, and caused their proceedings as against this defendant to be 
placed upon the docket of the court as a separate and distinct pro- 
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ceeding, and caused it to be numbered as a case standing on the 
equity side of this honorable court, and number- 1751 on the 
docket. | 
And this defendant now refers to the said cause, and answering 
shows that Richard Relf, Beverly Chew, and this defendant were 
the only defendants made to said amended and supplemeutal bill; 
that, as will be seen by inspection thereof, the whole scope, end, and 
purpose Was to claim of this defendant, as defendant therein, the 
very and identical slaves, their increase and produce, labor and hire, 
us is now set up in her present bill of complaint against this de- 
fendant: that, dMlonge other things, It Was set forth in) sil supple- 
mental and amended bill that it is expressly charged that pre- 
vious to the death of said Damiel Clark it had lone been 
his intention and earnest desire of the said Daniel Clark, the 
father of your oratrix, to leave at lis decease all his property 
and estate, real and = personal, to your oratrix, the said Myra 
Clark; that in order the more effectually to secure the fulfill- 
ment of said intention and desire, the said Daniel Clark, in or 
8630 about the month of July, in the year 1815, did duly make and 
execute his last will and testament according to law, having 
wholly written and signed the same with his own hand, and did in 
and by the said will declare your oratrix, the said Myra Clark, to be 
his legitimate child; and the said Daniel Clark did also, in and by 
his last will, devise and bequeath to your oratrix, the said Myra 
Clark, all his, the said Damiel Clark’s, property and estate, real and 
personal, and did name therein, as the executors of said w ill, Colonel 
Joseph Devontin Bellechasse, James Pitot, and Chevalier Desnan 
De la Croix, tutor then also of your oratrix, the said Myra Clark, 
your oratrix, being an infant under the age of twenty-one years, to 
wit, of the aye of seven years. And that the said will did also coen- 
tain SOC bequests to friends, among which bequests Were a I pacy 
or annuity of two thousand dollars per annum to be paid to 
Mary Clark during the lifetime of said Mary Clark ; an annuity of 
live hundred dollars to he pad yearly to one Caroline De Crrange, 
until the said Caroline should have attained her majority, when the 
annuity should cease, and the sum of —— dollars shoald be paid to 
her; and also a bequest of —— thousand dollars to be paid to the 
son of the said Judge James Pitot: and the said will contained 
specific and detailed instructions respecting the education of your 
oratrix, the said Myra, and the management of the estate and prop- 
erty of the said Daniel Clark during the infancy of your oratrix. 
And it is expressly charged that the said will was wholly written 
and signed with the proper hand of the said Dan’l Clark; that the 
said will was shown by the said Daniel Clark to, and its contents 
read by, said Judge James Pitot, the late John Lynd, notary public 
In and for the parish and City of New Orleans, Mrs. Harriet Smith 
and others, and that the said will was also shown, and its contents 
communicated by the said Daniel Clark, to the said Colonel Belle- 
Chasse Chevalier De la Croix, Mr. Pierre Baron Boisfontaine, and 
others, and that the said Daniel Clark departed this life on or about 
the 16th day of August, in the year 1515, without altering or re- 
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voking his said will, and leaving your oratrix, the said Myra Clark, 
his only child or descendant, and the forced or instituted 
$651 heiress of all his property or estates, real or personal. 

And it is expressly charged that the said Danicl Clark left 
at his decease no child or descendant surviving him, except your 
oratrix, the said Myra Clark, and that your oratrix, the said Myra 
Clark, was the lawful and legitimate and only child or descendant 
of the said Daniel Clark, and entitled as such by the law of the land 
to the POSSesslOn and inheritance of all the property and estate of 
slaves hereinbefore enumerated and described. 

And it is especially charged that your oratrix, the said Myra 
Clark, soon after her birth, which took place in the month of July, 
LSOG6, was placed by her father, the said Daniel Clark, in the family. 
of Samuel B. Davis, with whom she continued to live, at New Or- 
leans, until the vear 1812, when the said Samuel B. Davis removed, 
to live, to the city of Philadelphia, in the State of Pennsylvania; 
that your oratrix, the said Myra, accompanied the family of the said 
Samuel B. Davis to Philadelphia, and remained in his, the said 
Samuel B. Davis’, family until the time of the death of the said 
Daniel Clark, and afterwards; and that during the Jifetime of the 
said Daniel Clark he, the said Daniel Clark, continued to exercise 
the authority, care, and protection of a parent In regard to your 
oratrix, the said Myra Clark. . 

And that in or about the month of May, in the vear ISI1, the said 
Daniel Clark was led to believe that one Daniel W. Coxe, of Plila- 
delphia, with whom he had previously some connection in business, 
had, by imp-udence or misconduct, involved him, the said Daniel 
Clark, in some serious pecuniary and commercial difficulties and 
embarrassments; that immediately thereupon the said Daniel 
Clark deemed it advisable to proceed forthwith to Philadelphia, 
in order to attend personally to the settlement of the difficulties 
Which it was represented to him existed; that preparatory to his un- 
dertaking the voyage from New Orleans to Philadelphia for the 
purpose aforesaid, and in or about the month of May, 1811, he, the 
said Daniel Clark, conveyed property to Samuel B. Davis and 
others, to the amount of several hundred thousand dollars, to be 

held in trust by them for your oratrix, and then, at or 
$652 about the said time there, made a will devising briefly and 

in general terms his property to his mother, Mary Clark, then 
residing out of the State of Louisiana, and also appointing Richard 
Relf and Beverly Chew, two of the defendants herein, the executors 
thereof. And that the said Daniel Clark, in orabout the said month 
ot July, S11, proceeded LO Philadelphia, and returned again hh a 
few months thereafter, and in the same vear, to New Orleans; that 
the said Daniel Clark had ascertained at Philadelphia, upon his 
having proceeded thither as aforesaid, that his interests had not 
been so st riously jeopardized by the said Daniel W. Coxe as he had 
been led to believe, as above stated, previous to lis having rone 
there; that he did, therefore, upon his return to New Orleans, re- 
ceive back some portions of the property which he had conveyed us 
aforesaid in trust for your oratrix, the said Myra, under the above- 
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mentioned erroneous belief re spec ting the sup) posed difficulties in 
which the said Coxe was alleged to have involved him: and that, 
upon his said return to New Orleans, and upon his having ascer- 
tained, iis aforesaid, the groundlessness of the apprehension which 
had been excited in his mind relative to the consequences which 
might result to himseif from the transactions of the said Dantel W. 
(Coxe, he, the sad Daniel Clark, did also declare that he no longer 
intended that the said will made in ISI1 should be lis last will: 
that he had made it while laboring under false impressions, and 
only provisionally, and that he should revoke the said will of IST] 
and make anid execute another will devising nie bequeathing cull 
his estate, real and personal, to your oratrix, the said Myra Clark, 
And it ts expressly charged that the said Daniel Clark did revoke 
the said will made in 1IS11 as aforesaid, and did, after the making 
and execution of the said will of IS11, duly revoke and execute in 
the vear 1815,and but a short time before his death, as vour oratrix 
has hereibetfore set forth, his, the said Daniel (‘lark s, last will 
and testament, devising and bequeathing thereby to vour oratrix, 
the said Myra Clark, all of the real and personal estate of 
8633 him, the said Daniel Clark, and declaring your oratrix, the 
said Myra, to be the legitimate child of him, the said Daniel 
Clark, as your oratrix has hereinbefore more particularly stated ; 
and that the said Daniel Clark did Upon lis death-bed, and unto 
the very moment of his decease, continue to declare that the afore- 
said will made by him in the year 1815, devising all his property as 
aforesaid to your oratrix, the said Myra, was lis last will and testa- 
ment, and was then contained in a black case in his office-room in 
his house, in which he was at the time, and in whieh he died al- 
most at the moment of making the said declaration in favor of your 
oratrix, the said Myra. And that the said Daniel Clark, upon 
making the said will of 1811. delivered it to the said Richard Relf 
and Beverly Chew, or one of them, and allowed it to remain in their 
keeping from thenceforth ; that the said Daniel Clark was very ex- 
tensively engaged in mercantile and other business and = speculsa- 
tions, and possessed a vast amount of property, and that the said 
Richard Relf acted as his agent in relation to many of the transac 
tions and affairs in which he, the said Daniel Clark, was engaged at 
and Immediately before the time of the death of the said Daniel 
Clark; the said Richard Relf assumed to direct the domestic arrange- 
ments of the said Daniel Clark, and attended during the last illness 
of the said Daniel Clark. at Ins, the said Daniel Clark’s, dwelling- 
house, and took Upon himself the custody of the household and 
affairs of the said Daniel Clark, and that instantly upon the death 
of the said Daniel Clark all the books, papers, letters, documents, 
and all deeds and writings of what nature soever belonging to the 
said Daniel Clark came into the sole possession of him, the said 
Richard Relf. 
And it is e x pressly charged that the sald will of 1815 made by 
the said Daniel Clark in favor of the said Myra came into the pos- 
session of the said Richard Relf immediately upon the death of the 
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said Daniel Clark, and that the said Rich’d Relf fraudulently 
S654 concealed, suppressed, Or destroved, and did substitute In its 
place or stead the sid old revoked will of 18] A 1 which he, 
the said Richard Relf, was named an executor, and that the last 


said will of 1818 was never seen by anyone after the death of 


Daniel Clark except by the said Richard Relf and Beverly Chew 
and their contederates. 

And it is expressly charged that the said will of 1815, made by 
the said Daniel Clark in favor of the said Myra, came into the pos- 
sesslon of the sald Richard Relf Immediately Upotrl the death of the 
said Daniel Clark, and that the said Richard Relf fraudulently COl- 
cealed, suppressed, Or destroyed, and did substitute in its place anil 


stead the said old revoked will of 1511, in which he, the said Riehard . 


Relf, was named as executor, and that the last will of 1815 was never 
seen by any one after the death of Daniel Clark, except by the said 
Richard Relf and Beverly Chew and their confederates. 

And it is expressly charged that the said Richard Relf did fraudu- 
lently cause the said old revoked will made in 1811 to be admitted 
to probate in the probate court for the parish and City of New Or- 
leans, and procured himself, the said Richard Relf, to be sworn and 
authorized by the said probate court as the testamentary executor of 
the said Daniel Clark. 

And aera, In the said amended anid supplemental bill it is stated 
and charged in substance as follows, to wit: 

And your orator and oratrix further show that the said defend- 
ants, Richard Relf and Beverly Chew, and several other defendants 
11) sid original bill. being duly served with Process, appeared to the 
said bill of vour orator and oratrix and filed demurrers thereto, 
Which said demurrers were argued on appeal in the Supreme Court 
of the United States, and were overruled in said court, and defend- 
whis were required to answer to said bill of complaint. 

And that the sitll court directed the said bill of complaint to he 
amended in two points, which were made by said demurrer; that is 
LO SLY, the said Relf and Chew should not be called Upon lo account 

ln ane by said bill, and that in the aspect In Which Vour OVra- 
S630 trix was presented to said court in said bill as the universal 

instituted heir of said Daniel Clark under the will of 1813, 
as aforesaid, she could not make the said Caroline Barnes and her 
husband parties to said bill as defendants, she, the said Caroline, 
being a legatee in said will of 1813. 

That in these two points the then solicitor of your orator and ora- 
trix attempted to amend said bill; but vour orator and oratrix 
charge that the prerprer filed by thear then counsel in 1844 did not 
accomplish the purpose designed by such an amendment. 

That afterwards the said Relf and Chew and Caroline Barnes 
and others filed answers to said bill as Intended to have been 
amended, in which they insisted for their defence in part upon the 
matters which should have been avoided by said amendment. 

And your orator and oratrix further show unto your honors that 
to the answers to said Relf & Chew, and the others of the defend- 
ants who have’answered, replications have been filed. 


initia 


or 
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And your orator and oratrix further show unto your honors, by 
way ot amendment Lo salcl bill, that they will renounce for all the 
purposes of said suit, against the defendants herein named, all claim 
Which Vour oratrix has heretofore mde tothe estate ol . Daniel i lark 
as iis instituted and universal heir and devisee by the said will of 
ISLS, and that she will. iis wouinst the defendants herem named, iis- 
sert and maintain her right, title, and equity to the four-fifth parts 
of the property and rights embraced in this amended vill nel stp 
plement as the forced heir of said Daniel Clark, deceased, within and 
according to the tenor and. effect, meaning, and intent of the law 
of the State of Louisiana, in such case made and proy ded, In force 
ili the time of the death of the sid Daniel Clark. 

But your orator and oratrix expressly charge that they shall at 
all times Insist upon the fact that the said will of 1515, as stated in 
the said original bill, was made by said Dantel Clark and suppressed 
or destroyed, iis also the re WD stated, =O) far iis anything Wiis in) sii 
will contained, declaring the legitimacy of vour oratrix as the only 
child of the said Daniel Clark, born in lawful wedlock with said Zu- 

lime, nee Carriere, and no further or otherwise, vour orator 
S636 and oratrix being willing and content that the said defend- 

ants in suid amended bill ana supplement, as regards the 
property herein deseribed, should enjoy, according to their respective 
rights, the other one-fifth or disposable portion of the estate of said 
Daniel Clark herein embraced. 

And your orator and oratrix further show and charge that all the 
— herein stated to be contained in) the siticl bill are true, ana will 
be herein and hereby maintained, except so far as the renunciation 
by your oratrix of he rT asse rted rl olits iis ns titute: | herr ss, ils stated 
in the preceded peeve aoe il} }) by Way of. cum name ‘hit. And, Orn, in 
said ies nded and supplemental bill of complaint it is charged in 
substance as follows: 

“And your orator and oratrix further show unto your honors, by 
way of amendment to sil original bill. ane st) charge the tact Is, 
that the said Francois Dusnan De la Croix, defendant herein, be- 
came possessed of the fifty-five slaves first herein mentioned by 
means of a fraudulent and simulated, unlawful and unauthorized 
act made before Mare Lafitte, at that time a notary public duly 
commissioned and sworn in and for the City of New Orleans, exe- 
cuted by the said Richard Relf, pretending to act therein both as 
the testamentary executor of the said Daniel Clark, deceased, and 
as the attorney-in-fact of the said Mrs. Mary Clark, the instituted 
universal heir of suid Daniel Clark by the will of IS] l, of the One 
part, and the said De la Croix, of the other pert, which sila act bears 
date of the eleventh day of December, ISL, a COpy whereof Is filed 
In this cause and marked Schedule A, and which your orator and 
oratrix pray may be made a part of this their amended and = sup- 
plemental bill. And vour orator and oratrix charge that said act 
is Wholly void and of no effect, and conveyed no right, title, or 
equity whatsoever to the said De la Croix in or to said slaves 
therein named nor either of them, for this, among many other rea- 
SOnS, that the said Relf could not by tho law of the State of Louis- 
440G 
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liana in such case made and provided, at that period in full foree, 
in his Capacity aus executor act with respect to the estate of his tes- 
tator in any matter without the concurrence of his coexeeutor, 
whilst no cause is apparent for him so doing. And, furthermore, 
the said Relf was incompetent lawfully to act at the same time as 
executor and as the attorney-in-fact of the instituted heir. And, 
further. the said sale, bere by private cl instead ot public auction, 
was unauthorized and unsanctioned by the then law, and is there- 
fore wholly void, 
S637 And your orator and oratrix further show unto your hon- 
OTs that the said De la Croix became possessed. of the said 
twenty slaves secondly herein named by means of a like act as 
aforesaid, bearing date the 6th day of October, IS15, before Mare 
Lafitte aforesaid, an authentie copy of which act is filed in this 
cause, marked Schedule B, and which your orator and oratrix pray 
may be made a part of this their amended and supplemental bill. 

And your orator & oratrix further charge the fact to be that said 
act is simulated, fraudulent, unlawful, and wholly void, and gave 
to and vested in the said De la Croix no property, right, title, or 
equity whatsoever in or to the said slaves therein named or either 
of them, for the reasons hereinbefore stated and for matters appar- 
ent in said act. 

And vour orator and oratrix further show unto your honors that 
they are ignorant and uninformed of the means or of the ma.iner 
through or by which he, the said De la Croix, became possessed of 
the twenty-two slaves lastly herein named, but your orator and 
your oratrix charge that by whatsoever pretence or color of title 
the said De la Croix claims to have acquired property or rights in 
and to said slaves such pretence is wholly without foundation in 
truth or in’ law or in equity, and such title is wholly void and of 
no effect whatsoever against the rights of your oratrix in the 
prenilses. : 

And your orator and oratrix further show unto your honors, and 
sO charge the fact is, that the said Francois Dusnan De la Croix at 


the time of the pretended purchase ot the aforesaid slaves well knew . 


that the said Relf and Chew nor either of them had any rights, 
power, Or authority whatsoever tO sel] or (LIspose ot the sid slaves 
in the manner as aforesaid. And, further, that the said Francois 
Dusnan De lea (Croix at tlie time of the said purchase well knew 
that your oratrix was the only child and heiress-at-law of the said 
Daniel Clark, deceased, and that as such heiress your oratrix was 
hot represented n sed transaction with seid Relf In respect LO siulcl 
slaves so pretended [to] have been purchased as aforesaid. 

And your orator and oratrix further charge that the said Fran- 
cols Dusnan De la Croix has had from the date ef the said pre- 
tended purchases ius aforesaled the full and entire use and enjovinent 

of said slaves, with their increase, and that he now possesses 
$658 them and all of them now living, and all and singular their 
Increase, and threat the present value of seid slaves surviving, 
with the increase of all those so disposed of as herein stated, with 
the ordinary use or hire of said slaves since they came as aforesaid 


A 
u 
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unlawfully into the possession of the said De la Croix, with the 
lawful interest thereon, amounts to the sum of four hundred thou- 
sand dollars and upwards, four-fifth- part whereof is justly due to 
and is hereby claimed by vour oratrix as aforesaid in her capacity 
and relation of forced heir of the said Daniel Clark, deceased, 

And your orator and oratrix further show unto your honors 
that the said slaves now living, with all their increase, are now in 
the possession of the said De la Croix, and used and employed upon 
his plantation in the State of Louisiana; and that the revenue 
which they do or should produce is not less than twelve thousand 
to fifteen thousand dollars per annum, as your orator and oratrix 
are informed and believe and so charge. 

And said defendant, further answering, saith in this same behalf 
that the charges in the said bill of complaint, in suit No. 1751, are 
precisely the same as against this defendant, as were then and 
therein put forth against him, and he was required to answer the 
same; and he avers that he did answer the same fully and correctly ; 
that he took issue upon all of the allegations in said claims, as 
stated in the amended and supplemental bill, and after the same had 
been fully heard in this honorable court upon said original, amended, 
and supplemental bills, and the answer thereto, and upon the ex- 
hibits filed and the testimony taken and submitted, this honorable 
court did give a final decree upon the merits, dismissing the said 
complainant’s original, amended, and supplemental bills without 
reservation; that said decree was final; that it was not dismissed 
without prejudice to the claims of the claimant, but was absolute, 
and is now res judicata, agalnst the claims of complainant, as set 
forth in her said bill of complaint; that the elaim therein put forth 
Was to the ownership of the slaves, their increase, and the price of 
their hire, precisely as is now ciaimed in her said bill of complaint; 
and he avers that the grounds of claim are the same, and at all 
events that she, having gone to hearing in said cause on her claim 
to the property now claimed by her in her present bill of complaint, 
she was bound to state her entire title, then, to said property of all 

natures and kinds whatsoever, and if any of her grounds of 
8639 complaint were inconsistent she was bound to then elect be- 

tween them: and, having done so, she Is precluded from set- 
ting up now in this suit a claim precise in its nature with the other, 
even if placed 1) other grounds from the other: such il proceeding, 
if allowed, would make a court of equity an intolerable burthen to a 
community by keeping up and allowing eternal litigation in place 
of being, as it is regarded, a blessing to the country by giving, among 
other things, quiet and repose to titles and suppressing old and stale 
claims, such as is set forth in the bill of complaint in this case; and 
this detendant how, for defence of the complainant's present bill ot 
complaint, refers to the said original bill, as well as to the several 
amended bills, bills of revivor, and supplemental bills of complaint 
by said complainant filed from time to time in this honorable court 
and numbered 122 and 1731 on the docket of this honorable court, 
as well as to the pleadings, of whatsoever nature and kind soever the 
same may be, with the exhibit therein referred to by this defendant 
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as defendant therein. and to the final decree of this honorable eourt 
therein and thereon: and avers. for further answer herein, that from 
said final decree the complainant therein, being the same as the 


complainant hve i’ in). prose cuted tit) appen! to the Supreme (‘ourt of 


the Unite 7 States, and then, after areulne nt, the sail deeree of this 
honorable court was affirmed, and the mandate of said Supreme 
Court hath been filed in this honorable court: all of which proceea- 
ings this defendant refers toas exhibit herewith; and the said decree 
ana uffirmance thr reot as aforesaid he SCs Up by Way of adiswer and 
defence to said bill of complaint, and saith that the claim of com- 
plainant as stated in her pr Sent bill ot complaint Is identically the 
same as Was presented and prosecuted by her to final decree as afore- 


said: and he now Interposes the said decrees as part hereof as res 


ruadicata, and concluding thie complainant forever against setting up 
or otherwise prosecuting defendant for any claim which she hath or 
may pretend to have upon any grounds whatsoever to the property 
and supposed rights stated in her bill of complaint; and pray- the 
judgment of the court whether he should make any other and fur- 
ther answer to the bill of complaint herein. 

And the li fendant saith, for other and further answer to the bill 
plaint, that when the amended and supplemental bill No. 
1731 was filed in this honorable court he, this defendant, 
8640 then and there filed his answer as aforesaid, and now here, 

for greater certainty, files a printed copy of said amended and 


of comp! 
ri 


supplemental bill, as also a printed copy of the answer by defendant 
therein filed, and shows that defendant did in said case then and 
therein, among other things, present his allegations, based upon the 
facts therein stated, that the complainant herein was not the legiti- 
mate child of Daniel Clark, but was, in fact, an adulterous bastard ; 
that as such she had ho rights whatever as heir-at-law of Daniel 
(‘lark - that as such she had ho rights whatsoever to recelve eveh a 


legacy from Daniel Clark, or any testamentary benefit from himself 


whatever; that upon the allegations in the said answer of this de- 
fendant ther nN and defendant herein issue Was jomned ; that the final 
decree rendered embraced said issue joined, and was found against 
the complainant ; that bv said deerce the status of of complainant 
was finally and irrevocably fixed, the effect whereof was to decree 
her status to by that Ol an adulterous bastard : that the Sale Issue 
was made by other defendants to said original bill,and among them, 
by Richard Relfand Beverly Chew, a copy of their answer in print 
being also hereto annexed as an exhibit, the original of which is on 
file in said case,and to which defendant prays leave to refer to as part 
of this answer; that upon issue joined in said cause upon the status 
of the complainant it Was decreed and forevel fixed that she Is cll) 
adulterous bastard, which fact and status defendant here sets forth 
as defence avgalhst her claim in (17) her present bill of complaint; 


that the issue then joined was that the complainant was the child of 


7uline Degrange; that at the time of birth of complainant, and for 
several years previously, the said mother of the said complainant 
was the lawful wife of Jerome Degrange, and that if the fact was 
true, as then charged by complainant, and now charged by her, that 


a) 


“ 


a) 


“ 
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Daniel Clark was her father, then she was an adulterous bastard, 
Incapable of Inheriting from him, the said Daniel Clark, or of re- 
ceiving, either directly or indirectly, any legacy by testament from 
him in any way or form; that the issues in all said cases apon the 
status of complainant wes found against her, and the decrees in said 
cases upon the status of complainant is fixed and irrevocable, and, 
by way of answer, Is now insisted upon here an and ample and suf- 
ficient answer and defense to the entire bill of complant, and 
S641 defendant submits whether he shall be called upon for other 
or further answer in the premises. 

And for other answer and defence to said bill of complaint, by 
protestation, &e., the defendant saith that the complainant, in and 
by her said bill of complaint, admits that it hath been judicially de- 
cided in this honorable court, and affirmed by the Supreme Court 
of the United States, that she is not the heir-at-law of the late Daniel 
Clark, and that she now, in and by her present bill, attempts to avoid 
the iegal force and effect of said decree, by her referred to, by setting 
up a supposed and pretended will, averred by her to have been made 
by Daniel Clark in the month of July, 1815, averred by her to have 
been probated in the second district court of New Orleans by order 
and in virtue of a decree of the supreme court of the State of Louisi- 
ana, made in the month of ——, 1556, whereby she alleges that the 
said Daniel Clark acknowledged the said complainant to be his legiti- 
mate ana only child, and cis such bequeathed to her all the estate, 
real and personal, of which he died possessed, after the payment of 
debts and legacies; whereas this defendant, for answer thereto, and 
for defence against said and all similar averments in said bill, saith 
that no declarations or acknowledgements which said Clark may 
have made in the will made by him, es averred by complainant (but 
which are not admitted by this defendant to have been made, but 
on the contrary expressly denied), would make that declaration true 
In fact, whieh was veritably false; but she can have and take no 
advantage from any such declaration of Daniel Clark, even if made; 
that the fact itself hath been finally and judicially dectded contra- 
dictorily with the complainant herself to be otherwise in truth, and 
it is not competent in law for complainant to set up mere declara- 
tions of Daniel Clark to annul and set aside a decree of a court of 


justice, as is herein attempted. If complainant had been the legiti- 


mate child of Daniel Clark, as charged, she would have been his 

heir-at-law, and it having been decided, as stated, that she is not the 

heir-at-law of Dan’l Clark, the decree necessarily included the facet 

that she was not lis legitimate child, and the same is therefore now 

here set up as a complete and full answer to said bill of complaint 
in all of its parts wherein it is charged that Damiel Clark 

S642 acknowledged the complainant LO be the legitimate child of 
said Daniel Clark. 

And, for further answer in this behalf, if any further answer be 
necessary, defendant saith that if any such acknowledgements were 
ever made by Daniel Clark as are stated in said bill of complaint, to 
wit, that said complainant was his legitimate child, that the same 
was not true, and hath been so adjudged in the proceedings afore- 


7) 
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said in this honorable court and the Supreme Court of the United 
States, whieh defendant pleads now, and, by way of answer, Insists 
upon the same as res adjudicata. 

And for other and further answer in this behalf, this defendant 
saith that it is shown in and by complainant’s bill of complaint that 
the said Daniel Clark in and by his pretended will by her set forth 
in her bill, did duly appoint executors thereof; that he ordered lis 
debts LO be paid and lis leoucies discharged : threat for all such and 
such like purposes the second district court of New Orleans, being 
the probate court of the parish and City of New Orleans, hath ex- 
clusive cognizance of the matters of the settlement of said suecces- 
sion; that this honorable court has no jurisdiction whatever In 
probate matters and cannot have and maintain jurisdiction in this 
ense becuuse of the state of things in reference to the succession 
of Daniel Clark as disclosed in the bill of complaint herein ; that to 


do so would bring the authority and jurisdiction of this honorable. 


court into contlict with the yurisdiction of the said second district 
court of New Orleans contrary to public policy and to the manifest 
disturbance and harmony which the peace and public interest re- 
quire should be preserved and cherished between the Federal anil 
State judicial tribunals; that by the showing of the complainant 
the said second district court of New Orleans being seized of juris- 
diction of the whole subject-matter of said suecession, in so far as 
aliand singular probate hiatters appertain thereto, it is the lawful 


duty of said COuUTLE TO Chuse true ana fill imnventories to be made oft 


all and singular the real and personal estate of said succession, and 
among others the same property and rights stated in the bill of 
complaint herem, if the Selhiie doth (which Is hot cclimitted but is de- 
nied) belong, or if any person whatsoever should claim that it doth 

belong, to said suecession ; that if it doth so belong (which Is 
S645 denied ly defendant), then it Is applicable with other pProyp- 

erty to the payment of the debts and legucles of said Clark, 
11) the du course of the probate administration of sad estate : but 
the said complainant 11) nicl by her seid bill Is hereby unlawfully 
and unjustly, according to her own showing, endeavoring to obtain 
from this honorable court a decree to the effect that ac mere legatec 
under cit) all ved will Ciil) Separate a portion of the etfeets. property, 
and rights of the suecession still in a course of probate administra- 
tion from the remainder of the succession, oust the aforesaid second 
district court of New Orleans of its jurisdiction pro tanto as to the 
said property, ett Cis. ana rielits, to be handed over, notto an her- 
at-law, but to a simple tlleged legat ©, In disregard of the rights of 
all creditors and other legatees, which said attempt this defendant 
sulth is unlawful, and said unlawfulness is now by him, by wavy of 
fence to the whole of said bill and its 


answer, insisted upon as a d 
effects, 

And the said defendant, by protestation, &e., not confessing, €e., 
but deny Ing, \c., for other answer to said bill of complaint, if any 
le NECCSsary J Saith moa er to all and singular that pur and por- 
Hon of said bill of complaint which sets forth and professes to detail 
the tacts and circumstances of thr application of the complainant to 


‘2 
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the aforesaid second district court of New Orleans for probate of a 
will prete naded by he r to have been made by Daniel Clark, her it}? 
pre al to the supre me court of Loulsian bil. the action of sid Hist meh- 
tioned tribunal thereon, and proceedings subsequently in said: see- 
ond district court, this defendant saith that the whole of said pro- 
ceedings and final action thereon were and are utterly null and void 
ab rneitio, because he saith that thi will rac by said Daniel Clark. 
on the 20th of May, IS11, as hereinafter stated, having been prop- 
erly presented in the then probate court of the City of New Orleans 
to the jurisdiet onane records of which the said second district court 
of New Orleans had succeeded in due course of law, the same he- 
ing therein duly ordered to be probated, its execution awarded, the 
legatee therein named being thus duly recognized and consequently 

authorized to take upon herself the seizin of the property lett 
S644 by Daniel Clark; that the said proceedings stood as a judgment 

of compe tent ana exell ls ve runt slic tion it) the pore mises: threat 
said judgment was never appe: aled from. The probate of said will, 
the order that the same should be executed, the granting of letters 
testamentary thereon, all really d of recora Ubrest rved, unealled 
in, unrevoked, or in any manner whatsoever aflected or annulled: 
that therefore no subsequent proceedings In said court could be law- 
fully had without a direct action to annul the probate of said wall 
dated, as aforesaid, on the 20th of May, IS11, to annul the order for 
its execution, ana revoke the jer ceed gs ordering I tters of « ¥Yecu- 
torship to ISSUE thereon, and thi rt i} tO do the Sallie contradictorily 
with the executors ot said will, aor with the forced it ir’. senned, by suid 
will, the universal instituted heiress of said Daniel Clark, and sueh 
others as held lawfully-acquired rights under such probate proceed- 
Ings of 1815, but that in truth so to do the said complainant failed 
anid refused LO make a contestatiy litis with any person Or persons 
Whatever; that Richard Relf, the only surviving executor of said 
will of 1811, hearing of the extraordinary and extrajudicial pro- 
cecdings to establish said supposed will of Daniel Clark, averred to 
have been made il) IS1]55. by Which It Was alleged this Vi ry pres an 
defendant was constituted an executor, and the only present sur- 
vViving One, idl vo inte said second district court and make himself 
ao party In said application and praved that the said proceedings 
should be fairly and openly eonduet oc by sata complainant Contlri- 
dictorily with the said Mary Clark or her present legal representa- 
tives: that complamant re fused to proceed, insisted on her right to 
proceed in that behalf without any co htesting peer ies, and the court 
having so decided that | rv the laws of Louisiana her right to be, in- 
asmuch as by the laws of Louisiana no ee-parte order of probate or 
otherwise eould be held to bye, in) any Way OF form or in any court 
of justice, of anv binding or valid force whatsoever upon any person 
or persons, and with such views both the said second district court 
of New Orleans and said supreme court decided that complainant 

might proceed in an ex-parle manner, submit: whatsoever 
S645 evidence she pleased without the right even of any person to 

intervene or controvert the same. Wherefore this defendant 


saith that the said complainant under such circumstances ought not 
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to be allowed to set up said proceedings now put forth here by her 
as Exhibit A, as thev are of no lawful binding force whatever, were 
gotten up bv complainant for thr purpose of evading and avoiding 
a contest upon the truth of her allegations, upon which said pro- 
ceedings referred to by her were based. Therefore defendant saith 
that said proceedings being ex parte, of no force or validity, having 
been conducted by complainant in bad faith and for a purpose, with- 
out any claim to the equitable consideration of this court, he there- 
fore said that said proceedings should not be regarded in this hon- 
orable court as having any binding force upon the court itself or 
upon this defendant. 

And defendant, further answering in this behalf, saith that the 


said proceedings by complainant set forth in her bill as Extibit A; 


should not be held to affect the title of defendant to the property in 
question In any manner whatsoever, because, In addition to the facts 
already stated and insisted upon as defence, he saith that the said 
will of Daniel Clark of ISLL having been probated, and its execu- 
tion having: been duly ordered, that the same standing as a valid, 
subsisting judgment at the time this defendant acquired title to the 
slaves mentioned in the bill, in manner and form as hereinbefore 


stated, lis title thus derived could not be invalidated by the facet, if 


true (which is denied), that complainant had, as she alleges, a para- 
mount right to the succession of Daniel Clark over and to the exclu- 
s1On of the said Mary Clark, and she Is bound in) law, equity, and 
ood CONSECI nee to look tO =21d Mary ( ‘ark and her legal represcenta- 
tives for the proceeds of the said slaves, to wit, the price so paid into 
the succession of Daniel Clark. 

And, furthermore, defendant saithe that he having paid for said 
slaves aforesaid the amount of the purchase money Lo the then 
lawful re pres ntatives of the succession of Damiel Clark and the agent 

of his instituted heiress, who was also his heir-at-law, that 
$646 In the year 1538, in the court of probates aforesaid having pro- 


bate jurisdiction, on an application made by the attorney of 


the absent heirs of Daniel Clark, the said court did order and decree 


that the said Richard Relf and Beverly Chew, the executors of 


Daniel Clark and agents of Mary Clark, as aforesaid, should file an 
anecount of their administration, as aforesaid: that in obedience to 
said order the said Chew and Relf did on or about the 27th August, 
1538, file said accounts in said court; that the said court, then pro- 
ceeding asa court of probate hi rem... lid cause an order to be passed 
requiring unusually long and widespread publications to be made 
of the fact that said sccount had been filed, and calling Upon all 
persons Whatsoever Interested in the succession of Daniel Clark to 
show CAUSE why the said account should hot be approved and 
homologated, and the funds distributed in accordance therewith ; 
that at the time the complainant was of full ave of Majority, Was 
fully advised of and concerning said succession, and if she had then 
chosen to oppose said account upon any ground whatever she could 
have dene <o; that she did) not so OP Pose, and after a long time a 
judgmi ht Was given Ly\ said court approving of sald account ane or- 
dering the same to be homologated ; that in and by said account it 


«: 
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was shown that the price so, as aforesaid, paid by this defendant for 
said slaves had been appropriated to the payment of debts and lia- 
bilities of the said succession of Daniel Clark; that the same there- 
fore inured to the use and benefit of the representatives of said sue- 
cession, Whoever they were; and it would be manifestly unjust and 
agaist all equity to hold that defendant, who purchased the slaves 
In question for a full and fair price, which he actually paid to the 
only known, present, and acting representatives of the succession of 
Daniel Clark ; that the defendant’s money should have been received 
and applied to the payment of the debts of Daniel Clark ; that such 
payments should have been duly approved by a judgment in rei. 
of a court of competent Jurisdiction without opposition, and that it 

should be now held that defendant should be eld in a man- 
S647 ner to account to any person whatever. Wherefore he now 

urges said matters as answer and defence to the claim of com- 
plainant. 

And for other and further answer to all that part of the bill of 
complaint which charges that the whole of the estate of the said 
Daniel Clark, by the laws of Louisiana and in pursuance of the said 
last will, vested in said complainant on the death of said testator, 
subject only to the payment of the debts and specific legacies con- 
tained in the said last will and testament (meaning thereby the pre- 
tended last willand testament of Daniel Clark), this defendant, by pro- 
testation, &e., not confessing, &e., but denying, Ke., saith that he is ad- 
vised and believes, and therefore by Way of defence he answers that 
there are no such laws in Louisiana as those charged to exist, nor was 
there at thetime of the death of Daniel Clark ; that, onthe contrary, he 
answers that the laws of the State of Louisiana as thev then existed 
provided that if an heir was present and accepted the succession, 
such heir, unless acceptance was made under benefit of inventory, 
took into POSsesslOn the whole of the effeets of the said succession 
wherther the same consisted of real, personal, or mixed estate; that 
such possession might be done without the intervention of any court 
of justice in any form or manner whatsoever, and at such time and 
in such mode as it might suit the convenience or inclination of such 
heir, who thereupon, on such acceptance, expressed or tacit, of the 
succession, became personally liable for the debts of the succession ; 
that the heir thus referred to by the law included not only foreed 
heirs, but also heirs instituted by will and testament; that if an heir 
thus presented himself or herself and was the apparent foreed herr 
or the real instituted heir, and accepted the succession without ben- 
efit of inventory, expressly or tacitly, and took possession of the 
effects of the succession; that all of the acts and doings of such appa- 
rent foreed heir or testamentary instituted heir, that all sales of prop- 
erty and CONVEVAhce thereof made by either of such heirs while 
thus in possession were perfectly good and valid in law to the ex- 
clusion of all rights which any other heir or heirs of any other na- 

ture or kind whatsoever, though he, she, or they might in 
S648 truth bea paramount heir to the one who had thus, as stated, 
taken possession. The conveyances and titles being good and 
valid, the law did turn over the paramount herr, who might subse- 
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quently appear and be recognized to the apparent or instituted heir 
to account for the proceeds of any such property so sold and con- 
veyed; but the law did not and would not allow the purchaser, 
being thus a third possessor in good faith, for a valuable considera- 
tion, to be disturbed in his title and purchase of property. 

And furthermore, the defendant, answering herein, saith that the 


law as it stood in force in Louisiana at the time of the death of 


Daniel Clark ana ‘ul the time of the purchases SO is aforesaid made 
by detendant, did not pass into the heir, either forced or instituted, 
of a deceased person, but the law, on the contrary, provided that 
from the day of the death of the party until the heir-at-law or in- 
stituted heir should appear and claim possession of the estate, either 
as heir or under other title, the said estate should be deemed and 
taken to be a vacant estate, and that vacant estate was neither rep- 
resented by the heir of the deceased nor did it represent the heirs of 
the deceased in any respect vhatsoever ; there was no legal connex- 
1On whatever between the estate of the deceased and the heir-at- 
law or instituted heir, except in this, that the law as it then stood 
recognized the faculty in both classes of said heirs, within a limited 
time after the death of the person Whose estate was claimed, Lo pre- 
sent themselves and manifest in a lawful manner their intention 
to accept of such estate thus remaining vacant, and which said ae- 
ceptance, Ly Ing al voluntary act of the heir, the law provided should 
revert back ana have effect as of the dav of the death of the party 
whose estate was claimed: but the law, at the Satie time that it 
gave such advantage to the act of the heir, most justly provided 
that while it preserved to the heir the faculty of accepting an in- 
heritance, it was under the express condition and limitation that 
In the meantime there had been no other acceptance by other heirs, 
and also expressly reserving all rights which might have been ac- 
quired by third person upon the property of the succession either 

by prescription Or other lawful acts. 
S649 And the defendant further answers herein that he is ad- 

vised and believes, and therefore by way of answer and de- 
fence herein saith, that the law as it stood at the time of the death 
of said Daniel Clark and of the purchase, &e., as aforesaid, made by 
this defendant, was thus: That after the death of a person leaving 
au estate in Louisiana, until said estate was lawfully accepted by an 
heir [it | did not vest in said heir on or by the death of the ancestor 
or testator, but in either Case, until/ said heir presented himself and 
claimed the possession of the estate, the same was called a vacant 
estate; that by provisions of law the vacant estate In no manner 
represented the heirs of the deceased, but it Was declared to be il 
fictitious being, representing In every respect the deceased; that 
when an heir of the deceased came and took possession of an estate 
the law at once recognized the said heir thus in possession as vested 
with the entire title LO all of the effects thereof, and there could be 
no other recognition of any other heir or any acceptance of an estate 
already accepted ; and such other heir subsequently appearing could 
only have a claim of paramount right to the estate recognized in a 
proceeding taken contradictorily with the heir who had already ae- 
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eepted and taken possession, and then only in subordination to 
rights of third parties acquired in the meantime ; that the same law 
of Louisiana also limited the time within which an heir of any sort 
or species could accept an estate; -hat is, the faculty of accepting an 
Inheritance becomes barred by the lapse of thirty vears ; that the 
law of Louisiana as it stood at the time of the death of Daniel Clark 
and as it now exists in this behalf is this: that if a person makes a 
last will and testament by which he disposes of the whele of his 
estate to another than his forced heir, if there be such forced heir, 
that said testamentary dispositions are not void, but in law are good 
and sufficient to COnVeY the entire title of the whole estate, real, per- 
sonal, and mixed, to the instituted heir, upon said will and testa- 
ment being duly probated, and said instituted heir hath accepted 
theestate : that all acts and deeds, sales,and conveyances ot such insti- 
tuted heir while in such possession would be perfectly valid, and thatin 
such case; if there should be any claim to the estateset up, either by a 
forced heir or instituted heir, under a subsequent will, it can only be 
donecontradictorily with the heir who hath accepted and taken Posses- 

sion, and then not for the purpose, in case of aforced heir, to set 
8650 aside the will and testament which may have been probated 

as being null, for it is not null, and the right of the foreed 
heir is confined to an action of reduction in order to reduce the said 
will in its application to the quantum which the law denominates 
the disposable portion ; that untill said action be instituted the la w 
holds such will to be perfeetly valid, disposing by good title the 
whole estate ; t! at the heirs thus complaining against a testament- 
ary disposition was and is confined to the heir-at-law, or those tn 
whose favor the law reserves the legitime or legal portion, or by 
their heirs or assignees, and such action could not be maintained’ by 
anv instituted heir, or donee, legatee, or creditors; that such actions 
of reduction are prescribed for against by the lapse of five years from 
the date of the probate of the will and testament; that by law, 1 
the heir be absent from Louisiana when the will is proved and its 
execution ordered, the testamentary executor make take seizure of 
the property, though none be given by will, and sell the said prop- 
erty and hold the proceeds In place thereof: all of which several 
laws this defendant specially sets forth by answer to said bill of com- 
plaint, and as an ample and sufficient answer thereto. 

And the said defendant, for other and further answer, by protesta- 
tion, &e., saith that in and by the bill of complaint the said com- 
plainant hath set forth and claimed, among other things, that In 
and by a pretended will, said by her to have been made by Daniel 
Clark in S15, she became entitled to the entire estate of Daniel 
Clark, with the small exception stated by her, and among other 
property the slaves mentioned in her said bill. Now, therefore, he in- 
sists, by way of defense thereto, that complainant hath not shown, 
by her own statements in that behalf, any case whatsoever wherein 
a court of equity should lend its aid to her relief because of the 
vague, uncertain, and imperfect manner in which she hath stated 
her case in that behalf, in this, among other things, that she hath 
not shown when or how the said Daniel Clark became the owner 
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of the slaves aforesaid. She hath not alleged or shown in any man- 
ner whether said slaves were the individual property of Daniel 
Clark, or whether they were held by him as the head of a com- 


munity, which must have existed between him and the mother of 


the compl: inant if she was the legitimate child of Daniel Clark 
(which allegation of complainant is not admitted, but, on the con- 
trary, is he re spec ially and at all times denied). , Therefore if such a 

community ever existed (which 1s not admitted), the alle ved 
8651 will of Daniel Clark, said by complainant to have been made 

in July, 1813 (which allegation is not admitted), did not and 
could not attach, in any event, to more than one undivided half of 
sald slaves, and that after the debts of the estate of Daniel Clark ana 


all of his legacies were pala ; Which want of a proper averment and. 


showing in said bill of complaint, defendant sets up by way of an- 
swer, and insists upon the same as a defence to said bill of com- 
plaint, and avers that he has a lawful right to set up any and all 
outstanding titles in any and all persons to protect himself against 
the claim stated in said bill of complaint, and which accordingly he 
doth set up, and so far as the same may be regarded as just and 
equitable in this behalf claims all advantage therefrom. 

And for further answer and defence herein, by protestation, &e., 
said defendant saith that in and by an amended bill of complaint, filed 
by said complainant and her then husband, E. P. Gaines, on the 
2nd day of July, 1544, in the matter of her then pending proceeding 
in) this hon. Court, No. 122 as uforesald, she did sel up title to the 
very property she now claims, then as now, against this defendant, 
by Virtue of an alleged cCOnVeVahHnce made to her “of one motety of 
the estate of which Daniel Clark died possessed, by reason of a con- 
veyance made thereof, made to her by M. Z. Gardette, the widow 
(aS Was alleged in said amended bill, but not admitted by defendant) 
of Danie! Clark and the mother of the complainant, on the 7th of 
May, 1556, and which (conveyance) is hereto annexed (to her’ said 
amended bill), marked A Bb,” and she prayed that the same be taken 
as part thereof; and in the same amended bill the complainant 
wlleged that her “mother did thereafter, on the 20th June, 1544, fur- 
ther convey to her (the complainant) all her (the said mother’s) in- 
terest in said estate (the estate of Daniel Clark), as appears by her 
act, a copy of which is herewith exlibited, marked C, the whole of 
sald estate having been acquired during the connection of said Clark 
and wife.” 

This defendant now sets up the said amended bill and exhibits, 
not as containing the truth other than as to the fact that the mother 
of complainant did. make the acts averred and set forth by the com- 
plainant, but asan ample and all-sufficient estoppel in law and 
equity against the said complainant now setting: up, or pretending 
to, title to the slaves in question against her aforesaid claims to the 
same slaves from another and wholly adverse chain of title and 
conveyance, and her own positive averment in her said amended bill 

that said property and all others mentioned and referred to 
8652 in her said original bill and amended bill belenged to the 
community which had subsisted between her alleged father, 


t.. 


t.. 
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Daniel Clark (an allegation of paternity not admitted), and her 
mother, M. Z. Gaardette, and her said positive allegation that the 
whole of said property, including the slaves in question, was aec- 
quired by. Daniel Clark during his alleged coverture with the mother 
of complainant. 

And this defendant answers that said averments of complainant 
were made in the course of the said judicial proceedings, and are 
binding on her asan estoppel to her claims as now presented in her 
bill of complaint, and he sets the same forth and urges them accord- 
ingly by his answer as a defence, so far as the same ought to avail 
him as such. 

And the said defendant, for further answer, by protestation, &e., 
saith that in and by her several amended and supplemental bills in 
her aforesaid case, No. 122, and the several other numbers which 
she gave to sundry of her said causes therein on the docket of this 
court, the said complainant hath at all times admitted and averred 
that her mother was named Zulime, who was born Carriere; and 
now the defendant expressly sets forth and urges by way of answer, 
and saith that the mother of said complainant, to wit, Zulime, nee 
Carriere, was duly and lawfully married to Jerome De Grange, some- 
times called Geromme Des Grange, in the Cathedral Church of St. 
Louis, in the City of New Orleans, in the year 1794; that the said 
marriage was never dissolyed until/ it was so dissolved by the death 
of said Jerome De Grange, which did not take place for many years 
after the birth of complainant; and the mother of said complainant, 
having Leen thus united in wedlock to the said Jerome De Grange, 
who was living at the time of the birth of the said complainant, 
defendant expressly denies that complainant is, as alleged by her, 
the legitimate daughter of Daniel Clark, and he denies that said 
Daniel Clark ever so acknowledged her; and, if he did, defendant 
denies that it was true, but avers that such declaration, if ever made, 
was utterly untrue. Heavers that the mother of complainant many 
vears before the death of the said Daniel Clark intermarried, in the 
city of Philadelphia, to a gentleman by the name of Gardette, and 
lived with him during the entire lifetime of Daniel Clark and said 
Gardette—a fact utterly inconsistent with the idea that the said 
mother of complainant was then the wife of Daniel Clark. 

And defendant saith that such well-known facts render the case of 

the complainant here one in which she must utterly destroy 
8655 and degrade the character of Daniel Clark and her mother, Zu- 

lime, nee Carriere, Madame De Grange, subsequently Madame 
Gardette, more recently Widow Gardette, and now in her grave: 
that a case so utterly revolting to every obligation which a child 
owes to a parent, in violation of every law, human and divine, 
should not be allowed to be prosecuted in a court of justice. 

And defendant, answering, urges said facts, and presents them here, 
why the bill of complaint should be dismissed, and he not required 
to make further defence thereto; and in this connexion, and in the 
same behalf, this defendant further saith and urges, as answer to 
said bill of complaint, that the said mother of the complainant was 
also the mother of another child, a female child, whose name was 
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Caroline; that the said Caroline was older than the complainant, 
and intermarried with Dr. John Barnes; that during the pendency 
of complainaut’s aforesaid original suit in chancery in this hon. 
court the said Caroline and her husband were made parties thereto 
by the voluntary act of the complainant herein, as also to their 
amended bills; and the said Caroline, the sister of said complainant, 
together with her said husband, also were called to answer said 
original billand amended bill; and thereupon, on or about the 12th 
day of May, 1845, the said Caroline and her husband, John Barnes, 
did file their joint answer in said cause, then pending in this hon. 
court, in which, among other things, the sister of said complainant, 
to wit, Caroline Barnes, did answer, under her oath, of and coneern- 


ing the legitimacy of said complainant, and of and concerning the 
fact alleged that she, said complainant, is the legitimate child of 


Daniel Clark and of her mother; that— 

“Tn respect to the averments of pl’tf, Myra, that her mother was 
the lawful wife of Daniel Clark, and that the plaintiff, Myra, is the 
only child legitimate of that marriage, defendants answer and say 
that a more exaggerated fiction was never wrought up from a tissue 
of circumstances which comported so little with such conclusion, 
and which, these defendants are too painfully conscious, can admit 
of no apology, no explanation at which morality must not blush and 
these defendants especially deplore. : 

They are informed and believe that about the year 1796 Zulime, 
nec Carriere, of New Orleans, intermarried with one Jerome De 

Grange, and lived with him for several years, till about the 
8654 year LS0L, when, from some cause unknown to these defend- 
ants, they separated, having no children, as far as they are 
informed. After this time an illicit intimaey intervened between 


the said Dantel Clark and the said Mrs. De Grange, of which this 


defendant, Caroline Clark Barnes, was the acknowledged issue, and 
the plaintiff, Myra, was the reputed issue, though this defendant, 
Caroline, was the only child of Daniel Clark,and reports from others 
assuming to know have verified the same fact, that Daniel Clark 
Was Imposed upon and deceived into the belief that the said Myra 
was his child, when she was, in truth, the child of another man. 
This adulterous intercourse continued at intervals, as respondents 
are informed, till about the year 1504, when Daniel Clark withdrew 
from the said Mrs. De Grange, and, being absent from New Orleans 
ubout the year ISO7 asa delegate In Congress, became, by report, an 
accepted lover of Miss Louisa Caton, of Baltimore, how, detendants 
believe, the present duchess of Leeds. , 

ln the year 1508 the said Zulime, being then in Philadelphia, 
and without having obtained any divorce from her husband, De 
Grange, received the addresses of a Mr. James, B. Gardette, and 
thereupon intermarried with him, which marriage defendants be- 
lieve was publicly solemnized in the Roman Catholic Church of St. 
Joseph, In the said city of Philadelphia, and, after residing with 
him in Philadelphia until? about the vear 1822 or 23, went with 
sald Gardette to France, and continued to live with him as wife 
until? his death, which took place a ew years since in France, dur- 
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ing which time she bere him a family of several children, some of 
whom were christened in the said church of St. Joseph’s, and some 
of whom, together with the said widow Gardette, now reside in the 
Stata of Louisiana. All these facts the complainants know or have 
been Informed of, and these defendants would most gladly have suf- 
fered them to repose in oblivion had not a perverted Imagination 
attempted from such humiliating circumstances to work out a muar- 
riage of Mrs. De Grange to Daniel Clark, and from thence the legiti- 
macy of the complainant Myra to the subversion of the established 
rights of this defendant Caroline, and with an accumulation of dis- 
honor and reproach upon both her parents greatly beyond that 
which a regard to truth and the necessity of the occasion re- 
8655 quired, and which has extorted this answer, painful as it has 
been to the respondents to be constrained to make it. 

These defendants, in declaring their information and belief, but 
give expression to the general knowledge and opition of all Daniel 
Clark’s friends and acquaintances that he was never married to the 
said Mrs. De Grange, or any one else. And this defendant, Caroline, 
has heard from her mother her repeated expression of sorrow and 
regret that she had not succeeded in becoming the wife of said Dan- 
lel Clark ; that she was not so in fact, and did not pretend to be, 
is further evidenced by the regord of her suit for alimony and dam- 
ives against the said Gerome De Grange in the city court of New 


_ 


Orleans in the years 1805 & 1806, and that the said Myra was not a 
legitimate child, and that her guardian, Samuel B. Davis, well knew 
she was not, and that the said Myra mas nota legitimate child, and that 
her guardian, Samuel B. Davis. ie ll] knew she MAS not. ana threat he lic 
not conceal the fact from Myra or the publie is evidenced by the ree- 
ord of asuit commenced in a court of New Orleans some time about 
the year 1817, in which the said Myra is represented to sue Chew & 
Relf as Clark’s executors, alleging her cause of action to be that 
as the illegitimate child of Daniel Clark she was entitled to a sup- 
port out of his estate, and both of which last-mentioned records will 
be relied Ol) as proot in the cause. 

And this defendant saith that the complainant, having averred 
her legitimacy in her said bill of complaint, he can but use the 
foregoing testimony of her own sister, the daughter of her mother, 
called for by the complainant herself, and in all respects just and 
truly a family history by one of her own family, made under oath, 
an? he now refers to the same on file in this honorable court, and 
will use the same as testimony onthe final hearing of this cause, 
“nd by answer sets it forth as defence to said bill of complainant, sO 
fur as in equity and law it should or ought to avail hin. 

And the said defendant, Francois Pusnan De la Croix, for further 
answer saith that if by any possibility there should be a decree 
herein in favor of said complainants to the end that the slaves here- 
inbefore referred toshould be given up by this defendant, he saith that 

then and in that case there should be annexed to and as pari 
S656 of said decree; that this defendant is entitled to a decree 
against the coniplainants for the aforesaid several slaves and 
others which he hath pail for said slaves, tovether with interest at 
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the rate of six per cent. thereon from the time of payment annu- 
ally and every year, and the said interest to be computed from year 
to year as part and parcel of the capital sum with interest, together 
with the additional sums of money which he bay hereafter show 
that he hath paid for the support and maintainance of said slaves 
respectively, and for taxes which he had paid for them respectively 
to the State, parish, and city, with interest on said sums from the 
dates of the various payments; all of which this defendant now 
claims as fully as if she had set the same forth by way of cross-bill 
or otherwise, and prays the protection of the equity powers of the 
honorable court in the premises. 

And now the said defendant, in answer to the interrogatories pro- 
pounded to him by complainant as part of her bill, saith: 


lin reply to the first interrogatory, he answers that he did receive’ 


the several slaves in the bill named as he believes; that is to say, he 
received two several gangs of slaves, whose names are stated in his 
title papers referred to as exhibits and part of his answer. If they 
are the same as are named, or intended to be named, then he an- 
swers as before stated; if they are not the same, then he answers the 
said question entirely in the negative. In answer to the inquiry as 
to when he received them, he answers that he received them at the 
dates or thereabouts of his two several purchases, as stated in his 
answer to the bill, and as stated in his purchases, copies of which 
are annexed. ' 

In answer to the second interrogatory, he saith: That he never 
hath disposed of any of said slaves or of any of their natural in- 
crease, elther for his own use or that of any other person so far as 

can now remember or doth believe. He is not able to give 
8657 any other more particular description of said slaves or of 

their names, ages, or sex than is found in his act of purchase 
aforesaid. 

In answer to the third interrogatory, he saith: That he hath no 
doubt whatever that the greater number, if, indeed, not every one, 
of the said slaves so by him purchased and taken possession of, are 
long since dead, but when they respectively died or which one of 
them he could not say. He further saith that after his said pur- 
chase a few years respondent went to reside in France, where he re- 
mained many years, and that since his return his vision has been so 
Imperfect that he hath not taken the same care or particular atten- 
tion to the personell- of his slaves on his plantation which he proba- 
bly otherwise would have done. 

To the fourth interrogatory he answereth and saith: That he ecan- 
not say how many have been born of said female slaves in his pos- 
session, nor how many, if any, of the increase of said slaves are now 
living. It is not in his power either to make or give a list of them 
with a particular description of each with names, ages, and sex. He 
would willingly do so if he could. But as he never kept them sepa- 
rately from his other slaves, as he never kept any register of births 
or deaths of his slaves, for the reason also of his absence, infirmity, 
and age, and as he never took any special inspection of said slaves, 
except through liis agents Or Overseers, other than a general knowl- 
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edge that he had bought said slaves, that he had others, and had 
others to buy from time to time, is all the information he ts realiy 
able to give on the subject inquired about. 

And now the said defendant, Francois Dusnan De la Croix, for 
further answer to the bill, denies all manner of unlawtul combina- 
tion ana confederacy, without this, that there Is any other rattler, 
Cause, Or thing 1!) thy said bid] ot complaint contain | material or 
and not 
S658 herein and hereby well and sufficiently answered, confessed, 


necessary for this defendant lo make auhswer to, 


avoided,or denied is now hereby traversed ; and this defend- 
ant is ready and willing to aver, maintain, and prove as this honor- 
able court shall direct this his answer; and humbly prays to be 
hence dismissed, with his reasonable costs and charges in this be- 
half and most unjustly sustamed 
(Signed) DUNCAN & McCONNELL, 
Solicitors for Francois D. De la Croix. 


This defendant, Franceis Dusnan De la Croix, on his corporeal 
oath doth declare: That the facts stated Wn the foregoing dhiswer, sO 
far as the same are therein stated and set forth as from his own 
knowledge, are each and all severally true; and that so far as the 
Sillne are stated from knowledge ci rived from others he believes the 
sume to be true. 


(Signed) FRANCOIS DUSNAN De La CROTX, 


Sworn to and subseribed before me this 27th day of December, 
LS... 
ARTITUR FORTLER, 
it); dustios oft At Peace. 
Def’ts’ Ev., before Lusher, Com/’r. The petition of Chew & Relf for 
respite, with schedule thereto annen dd, presented inh IS1l4 to the 
first judicial district court of Louisiana in therr own names and as 
executors of Daniel Clark. 
NotTE.—This Is referred LO is berg Ol} pace S20, vol. yd 
Def’ts’ Ev.. before Lusher, Com'r. Proeess-verbal of the meeting of 
the ereditors of the estate of the late Damel Clark, and of Chew 
and Relf, praying for a respite 6 April, PST. 
Note.—This is referred to as being on page 550, vol. 2. 
Def’ts’ Ev., before Lusher,Com’r. Stipulation. Filed 2na April, L849, 
in case of Gaines vs. Chew, Relf. ef al., No. 122. 
Nore.—Referred to as being on page 210, vol. 2. 
Def’ts’ Ev.. before Lusher, Com’r. Stipulation. Filed 20 April, 1S49, 
ae 
in the case of Gaines vs. Relf. Chew, ef al., No. 122. 
Note.—Referred to as being on page 211, vol. 2. 
Def’ts’ Ev., before Lusher, Com’r. Stipulation. Filed 24 May, 1S49, 
in cause of Gaines vs. Relf, Chew, ef al., No. 122. 
Note.—Referred to as being Ol pape yee R vol. ya 
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Def’ts’ Ev., before Lusher,Com’r. Stipulation. Filed 21st June, 1549, 
in the ease of Gaines vs. Relf. Chew, et al... No. 122. 


SHoo NoteE.—Reterred to as beng Ol PRIvC 212, vol. 2. 


Def? ts | }, fore Lush pa ome i’. Mi Wior tid of }). f ts’ f Ounsel aslo 
thie Depositions ot Madaimes 1D) Spa aud (villavet. Motive S for (Jil j'- 
, thre same, A'C.. Taken im No. 122. 


Whereas the complainant in this suit did offer in evidence the three 
several depositions of Sophia Despau, in the suit — which she was 
also complainant, 11) the Cuse No. 12? on the docket ot U. ‘. cireult 
court, agalust the defendants therein named, taken at three several 
distinet periods, tO wit, (ot) the 1th of March, LS49), before Win. II. 


Cleveland, commissioner; also on the 16th October, 1845, by J. A- 


Talbot, justice of the peace , and also on the 28th Janu., 1859, by 
Holmes P. Wentzel, justice of the peace ; and whereas said complain- 
ant hath offered before the commissioner herein one of the deposi- 
tions only: 

Now, therefore, the defendants herein do offer the interrogatories, 
cross-interrogatorics, with the answers, of the said Madame Despau, 
as also the answer of her sister, Madame Caillavet, in connexion 
therewith, under protestation and express limitation, now here ex- 


pressed, to wit: That they do not offer the same as the evidence of 


truth, but expressly to show that the testimony of the said Sophie 
Despau, herein offered by the complainant aforesaid, is not true, but, 
on the contrary, wholly entirely untrue; and they offer the said testi- 
mony of the said Madame Callaivet to prove that she, too, in giving 
her said testimony, gave false testimony, and utterly inconsistent 
with established facts in this case. 

The foregoing testimony is also offered to show a conspiracy be- 
tween the said witnesses and the complainant, to establish facts in 
the said cause No. 122 irreconcilable with the truth and facts con- 
nected with the subject-matter of their testimony. 

Def’ts’ Iv., before Lusher, Com’r. Power of attorney from Mary 

Clark to Richard Relf and Beverly: Chew, dated Ist Oct., 1515, 

and proven and authenticated before John Barker, mayor of the 


city of Philadelphia, 2d Oct., 1815, and now annexed to an act of 


deposit made and recorded in the office of John Lynd, notary 
public, New Orleans, 22d Ap, 1817, and found between 

SOG pages 170 and 171 of the records of said notary of 15817. 
Said document bears the official seal of the city of Phila- 

delphia, and at the close thereof these words appear: ~ Recorded 
In my notarial register book N, folio- 145 and 146, at Philadelphia, 
this fourth day ot October, ISL, Clement Biddle, notary public,” 


f which is produced, 


tl COPY ( 
Note.—Referred to as being on page S71, vol. 2. 


Def’ts’ Ev... before Lusher. Com’r. Transcript of the record of the case 


of Zalime Carriere vs. Jerome Deserange, No. 356 of the docket of 


the late county court of Orleans, now 5d district court of New 
Orleans. 
Note.—Referred tO as being Ol} Page 404. vol. . 4 
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Def? is’ Kv., hy fore Lusher. Com’. Lette } from Clark: lo Chew and 
iM if. dated Philad Iphia, IS he hruary, LSOY. offe red hy Complainants 
mn Case No. bos On thre 2c Juine. IS4). and iY fe rred to in thie wARTAL 
Lite rrogatory of a. W. Palfrey's Deposition, taken Lith Oct., 1857. 


(Private.) 


PHILADELPHIA, 1S February, 1502. 
Messrs. Chew «& Relf. 

GENTLEMEN: I returned 5 or 4 days from Washington, where | 
had an opportunity of scclng the President and the officers of Gov- 
ernment, by whom I was very well received. From all I could 
learn there seems to be no doubt but that France is to have Louisi- 
ana, and the news gives all parties here a great deal of concern. 
The time when possession is to be given is not known, and vou 
must endeavor to prepare for it. It has been hinted to me that a 
great deal is expected from my services, and [ very much fear I 
shall be requested to go back shortly. I will not do it unless some- 
thing serious is apprehended, or news comes officially of a change 
taking place immediately; in either case you may then expect to 
see me. I shall shortly be more particular in writing to you on this 
subject. Let me know constantly what is going forward, what ts 
expected, and people's sentiments thereon, that | may convey informa- 
tion to the fountain-head, and get some of mv French friends to 
write me as often as possible, that | may learn their dispositions and 
sentiments. Keep me well advised of all occurrences In trade, and 

the changes and modifications that binky take place. If vour 
S661 vessels must havigate under two sets of pRLpers, it must be done 

rather than have them thrown out of the trade for the pres- 
ent, till new arrangements can be made, and the consul will give 
no difficulty in providing these vessels with the usual certificate, it 
being the wish of the Government communicated to me to favor the 
merchantsin this particular. [Twillhaveaneve heretoeverything that 
concerns the trade, and wish to be kept advised by you of all that 
occurs, that | miay act 1 cohseq uence, be pleased to let me know 
how my private account stands after crediting me with the present 
crop, and charging the balance due by my late uncle. ‘This is essen- 
tial to me to know, for various reasons. Settle as soon as you can 
with Pontalba’s agents, and gel the mortyvage taken off. If Vou Cali- 
not pay him all give him your own notes, or any other security, for 
the balance, and dispose of the property as | before directed you : 
atany rate you must deny having any property of mine in your hands, 
and if anything is attempted against me you must say that I have 
recalled my power of attorney, and refer them to me here. 

When you write to me on private matters let your letters come 
directed to Mr. Earle, as things will often oceur which [ wish only 
to see. Should anything regarding yourselves occur, which you 
intend for me only, take the same method, and vou may rely on 
your communications being regarded as perfectly confidential. 

Forward methe two thousand dollars which I wrote to you for in 
one or two bills, in favor of some trusty friend at home,and by him 
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indorsed in blank, that I may have some funds at my own disposal 

without calling on Mr. Coxe for trifles, as | may want money. This 
} 


it to yourselves, and charge hie in “uccountl 


. ' 
must be a DUS Tess KC} 


ll oan i \ power LO assyst you, and will hol fail to 


+} ; eaae. ‘ | 
tllil 4&5 Fe Ps il i iil 


! } . ] Si , . — : 
nd you and procure you business by all means In my 


The Fame will sail in about a fortnight. and will carry out half 
y . cm 


the haw rs and all the small cordag manufacture, therefore, only 

the cables and a half of each qu lity of the hawsers, till Vou ° 

lhe i ruyrt Li I Thi 3 Tia lame vou wil] probably recelve il 
consigniment of French goods from a house here, whose in- 

S662. terests you must in that ease attend to. Try Lo “3 what 


' ] ‘* . ] ) 1] ? . 1] 

nds vou cah at home. anad sell as fast and us Well as Vou Can. 

Keep nothine (>t) hand threat Vou call Lispose of for COsts and charges, 
; " , } 

na eredit to sure hands. When vou cannot do better 


or even o 
draw. but as sparinely as possible aut first. as all the cotton is still on 


hand in England. Keep the vessel employed as long as you can. 
Yours sincerely and affectionately, : 
DANIEL CLARK. | 


1) tts’ GY. before lus ler, | ‘om r. SO letters of Daniel ( ‘lark referred 
to in testimony of IL. W. Palfrey, taken 27th October, 1857, being 
2 written in 1806 and numbered 1 and 2 in red ink by the com- 

Inissioner: twenty written in LSO7 and indorsed B, 1 to 11 and w 

13 to 21, inclusive; twenty-one written in 1S0S and indorsed C, 

| to 21, inclusive: twenty-three written in 1809 and indorsed D, 

| to 25, inclusive: eighteen written in ISLO and indorsed I, 1 to 

IS, inclusive: and one written in IS11 and indorsed I, 1, and 
Impressed with the seal of the commissioner. 

Note.—And with leave of court these letters are to be taken lp 

In original. 

Def’ts’ Ev., before Lusher, Com’r. Letter from J. A. D. Degontin 
Bellechasse to Dan’l W. Cox, Philadelphia (in French), dated 
Matanzas, 10th Deer, 1S19. which said letter was introduced by 
G. B. Duncan, witness of def’ts., and by the com’r marked Z, of 
said da eC, as noted on pice l of said Duncan's testimony. 

NotE.— The orig nal of this letter having been lost or mislaid, 
the following CO}>\ has been admitted. 


Primata JURISDICTION OF MATANZAS, 

REUNION DestreE, 10 Bre, December 10th, 1819. 

Sir: T recollect perfectly well the advantage of having known 
you in Loutsiana at the house of our mutual friend, the late Daniel 
Clark; vour business and friendly relations with him and several 
other circumstances of that happy time which TI would so much 
wish to see revived, both for you and myself; but, no; for myself 
hope is extinguished, and | have but to drain the bitterness and 
loss of the chalice which | prepared myself Lo poison il heart too 
liberal, and to oblige, among others, above all, ingrates and 

S665 monsters, to a porn of the fortune of fools to ruin them as 
they have me, in compelling me to expatriate myself from 


ww 
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. . Bon. R ,f F , . } 

my nitive soil, to seek here, not a dupe like myself, but work, and 
» . . ¥ ' } } } 

the means of subsistence which T bave happily found through Mr. 


Jean Forbes, the Clic only fyi nel left me of all thos who iwi | 
upon me when T was prosperous 

Your letter, sir, recalls the vear “98. IT would love, like the sons 
ot Mars, when cured of thre ir wounds, LO ly able to oO back and rc- 
late nV adventures at that time for recreation. Dut my wounds 
still bleed, and my reflections upon my days of happiness serve 
only LO blacken Ii pres hit position So let US spy ik bhan PhO of 
the past and return to the subject-matter of your letter of the 24th, 
% bre, which T only received the Sth ist. 


Altho’ 1 received your letter with the sincerest pleasure, | must 


— 


tell you, sir, that it has caused me the greatest surprise. [I cannot 
CONCEIVE the reason which should D lhe \[r. Re If 1) thie position of 
requiring you to demand of me a sale of the ol lots of which you 


speak in favor of Mad’Ile Caroline, when [ furnished him with an 
cl declaratory, rerun latory, and in form explanatory, detatled una 
special, to dispose of them after the confessed and verbal wish of my 
late friend, Daniel Clark, to whose will only I felt bound in what 
related LO myself, Although ho cole had right ot reclamution Ct) 
me other than the duty of honor, ; = threat principle Was known to mniyV 
untortunate friend, cs Wt I] as the immost recesses of miy heart, he 
clic het belhleve that he could COMILPPOTLLES' Lpiry se lf 1) passing to me 
a cash sale of the above-named 51 lots, without desiring other 
voucher Ob my pearl than my word of honor to Lispos of them in 
the manner he had indicated on s tting t rth for the North at the 
time when misfortunes compelled you to suspend payment. Upon 
his return [offered to him to make over again his property to him: 
he reproached me and did not wish it. Unhappily he died, and 
without their having been able to find the will which he had very 
certainly nade before lis departure for Natchez Some tim Lye fore 


his death, telling methat T was one of his testamentary executors, as 

wellas Messrs. Relf. La Croix. and Pitot. but bad satd nothine 
S664 Insaid willin relation to the lots of which IT was to dispose dur- 

ing his lifetime in the manner which he would direct. and after 
his death as he had previously instructed me. The very day of the 
death of this old, faithiul. trust c) ana worth te ne i know!l- 
edged to Messrs. Relf, La Croix, Pitot, and others that this property 
did hot belong to me i) making Libel equarnt i ar thy disposi- 
tion | had been ordered to make of it. Mr. Reif then teld me it was 
well: that we would see about it afterwards. We did. indeed, talk 
of it again without determining anything, excepting that he under- 


took to ‘satisfy a sum of seven thousand piastres due to Madame 
Josephine Amary, in favor of whom I had orders to pass a sale of a 
house situate near the Bayou St. John bridge, then occupied by a 
person named Fanssandreux, or to raise that sum that he owed to 
that lady, and to whom I paid interest at the rate of ten per cent., 
threat raised from the ren of thr aT UIse. 

The testamentary and other occupations of Mr. Relf not permitting 
him to enable me to close and discharge myself of this property in 
favor of whom it belonged to before my departure for the island of 
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Cuba, we put the matter off untill my return, which was to have 
been in a short time, but man proposes and God disposes. 

| left Louisiana the 13th June, 1814, with intention, as I have in- 
formed you, to return immediately for my family, but, detained by 
business that obliged me to go by way of St. Augustine, I learnt then 
that my agent or attorney-in-fact had, shortly after my departure 
from New Orleans, by his failure—fraudulent, [ may say—most com- 
pletely sacrificed me. I learnt, moreover, that calumny had marked 
me with its seal in publishing that [ made a part of the officers of 
the British army destined against Louisiana, and that I had been 
seen In their camp, almost with a torch in my hand to burn my 
country and fellow citizens. This obliged Gen. Jaekson to put a 
price on my head. These calumnious reports would not certainly, 
have detained me, being persuaded that I should easily have refuted 
them; but on arriving at Matanzas I learnt that my alarmed family 

was at Havanna, where I immediately went and found my 
8665 wife sick and languishing from the trouble she had under- 

gone., Shortly after I had the misfortune to lose her, as also 
my eldest son. The rest of the family required my care and my 
presence. Since then a thousand reasons, too long to explain, pre- 
vented my return to New Orleans. This led Mr. Relf to write to 
me, it having entirely escaped my memory; and, not being able 
to go to Louisiana neither on this or my own busjness, I replied 
to Mr. Relf, sending him a formal renunciation of said lots, bearing 
date a few days before my departure from New Orleans, though Mr. 
Relf did not receive it till long afterwards. This act directs how 
Mr. Relf is to dispose of the property in favor of a child) named 
Myra, who was then at the North in the family of Capt. Davis, 
but no question ever arose between the late Clark and me about 
Miss Caroline, of whom you speak tome. She may have been men- 
tioned in the will of which he spoke to me, and which disappeared, 
God knows how. 

From what I have the honor to say to you, sir, vou must see 
that after relinquishing by a declaratory act, sworn to, written 
and signed by me,it would be incoherent and of the last imprudence 
on my part to pass a sale of that property, moreover to a person who 
had not been designated to me. 

To testify to you the pleasure it would afford me to comply with 
your wishes, if you can give me proof that Miss Caroline is the daugh- 
ter of Mr. Clark, and you can obtain from Mr. Relf a return‘to me 
of the document furnished him, as well as the letters 1 wrote to him 
on the subject, [| give you my word to do for Miss Caroline all that 
Is In my power, vou engaging to use your influence with Myra to 
acknowledge her sister, and that she should authorize me to do 
something in her favor, which she should do in consideration of 
what I have done for her; otherwise, I cannot commit myself by 
giving or selling to another what I have declared belonging to her 
by the wish of her father. It I can be useful to vou in the happy 
climate T dwell in surrounded by many Louisianiansand Amerieans, 
among the number of whom is Mr. William Harper and his interest- 
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ing family, please dispose of me, and the old friend of Clark will find 
here he who he knew in Louisiana. } 
SOOO Speaking of friends, one of those for whom | lieve und con- 
ceived equal esteem as veneration, is Mr. William Iulings. 
If perchance vou see him remember me to him, as well as to his 
worthy spouse. 
(Signed) J.D. D. BELLECILASSE. 
And addressed to Dan’l W. Coxe, Esq., Philadelphia. 


This Is the letter referred LO in) stipulations ot this day's date. 


Nov mr 25, 1857. 


DUNCAN & McCONNELLE. 


G. W. Corr, being duly sworn, deposes: That he is engaged in 
the office of Messrs. Duncan & Met onnell, attorneys-at-law ; threat 
some few weeks ago Mr. Duncan, of that firm, placed in affiant’s 
hand a letter written on two sheets of letter preiper, purporting to 
have been written by J. D. D. Bellechasse, dated December 10th, 
IS19, and addressed to Dan’l W. Coxe, Iesq., of Philadelphia; that 
Mr. Duncan requested affiant to copy and translate said letter from 
the French, in which the original was written, into the English dan- 
guage, Which affiant did with particular eare and deliberation ; that 
after he had made said copy and translation he compared the same 
with the original, and that the above and foregoing writing is the 
copy and translation so made by affiant, and which affiant believes 
to be just and true. Affhlant returned the said original letter to said 
Mr. Dunean. Affiant is entirely unacquainted with the handwrit- 
ne of the said J. D. D. Bellechasse, and is — no sense to be under- 
stood as averring the genuineness of the handwriting of said original 
letter. 

G. W. COPE. 

Sworn to and subscribed before me at New Orleans, this 11th De- 
cember, i897. 

J. W. GURLEY, 


Clerk and Comm ’y. 


G. B. DuNcAN, being duly sworn, saith: That the original letter 
spoken of and referred to in the foregoing affidavit of G. W. Cope, 
’sq., after it had been returned to him by Mr. Cope, was taken by 
affiant before the U.S. com’r, R. M. Lusher, and there in lis presence 
handed te B. Perin, Esq., solicitor of the complainant, who after exam- 
ination of the same admitted on the part of the complainant the 
genuineness of said ‘letter, and that it was wholly written, dated, and 

signed in the proper handwriting of J. D. D. Bellechasse, 
S667 and that thereupon affiant handed the said letter to the said 

commissioner, and offered the same in evidence in these 
causes on the part of the defendants; that said commissioner. re- 
ceived the same from aftiant, and marked it as among the docu- 
ments offered by defendants, and identified the same with his pro- 
cess-verbal by marking it with the letter Z; that the said letter ts 
the same referred to in affiant’s testimony taken before the said com- 


TT 
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missioner as having been rec'd from Daniel W. Coxe, of Philadel- 
phia, to whom it was addressed. 


G. B. DUNCAN. 


Sworn to and subscribed before me at New Orleans, this 11 De- 
;, svi 
eember, 1So7. 
J. W. GURLEY: 


2 by } ’ ? 
Ck: and Comm’r. 


Indorsed: We admit the within copy in leu of the original of 
said letter, filed and produced before the commissioner for the pur- 
Pose » of thre SC Cases, Nos. POL», 2504 ana POND, I. i rin. solicitor 
for compl t. New Orleans, Dee. 12, 1857. 


Lh f ts’ ev. before Lush r Cloner. Order from Mary Clark fy Wom. he. 
Hluling hy) pty yh Crpolin (Clark's Clothes. i'¢ fy rrod fa aT, Testimony of 


(;. BR. Duncan. Taken .> | (Jct... iS. ip Jif Cuestion iT Lysis 2 


; GERMANTOWN, 12 Novem'r, 1815. 
Mr. William KE. Hulings. 

SIR: hereby authorize ana reque S| you to pury quarterly thesum 
of twenty-five dollars for the board and clothing of Caroline Clark, 
the daughter of my late son Daniel, and to charge the same to my 
acct against any moneys now In vour hands or in future to be re- 
ceived from the CXeCCUTOTS oft my said SOl), ana Lo continue the said 
pavinents till her education shall by you and Mr. D. W. Coxe be 
deemed complete. 


Y’r verv hum. sery't, MARY CLARK. 
Attest : DAN’L W. COXE. 


Def’ts’ Ev. before Lusher, Com/’r.. Deposition of Mrs. Sarah [utings, 
taken 1) Case No. 12? tu Philadelphia, loth (oct... 1S49. referred Lo 
In Duncan’s testimony. 

NotE.—Referred to as being on pape 128, vol. 2. 
Def’ts’ Ev. before Lusher, Com’r. — Deposition of L. Lessussier, 

SHOS taken 24th Julv, IS49, in case No. 122, 1n connexion with 

his deposition taken 351 Oet., 1857. 
NotE.—leferred to as being on page 522, vol. 2. 

Def’ts’ hy. hy, fore Lusher. (om. Ve neoreamead Mp oft Agre ment lo ('y/- 
tivate for Joint Account, Daniel Clarw and Daniel W. Coxe, April, 1807, 
it fy rred fo ain Lestiniony of fy. [}. Diunean, Lake i >| Ocloln rr lSo7, 
py ool (Question jal nswer thereto 
[tis hereby understood and agreed on between D. C.. of New Or- 

leans, and D. W.C., of Phiiladedp lia, that after closing their com- 

mercial concerns the following arrangements shall take place be- 
tween them on proof of ther mutual confidence in and attachment 

to each other. vi 
Ist. That D.C.shallappropriatesuch parts of his private estate of the 

Houmas, in the Territory of Orleans, and in the Mississippi Terri- 


,* 
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tory, as he cultivates, together with his stock of slaves, and a suffi- 
cient stock of cattle to work the same as his share of a joint fund to 
be made use of for the purpose of cultivation for ‘oint nce’s of him- 
self and D. W. C. until the death of either of the parties, or the 
dissolution of this : Lar ement. 

2nd. That D. W.C. shall furnish from the sale of his private 
estate, or raise by mortgage thereon, at least thirty thousand dollars, 
or as much more as lis friends will allow, which shall be invested 
In slaves, and sent to the Territory of Orleans, or Territory of Missis- 
SIppl at the disposal of D.C. to be there added to his stock of slaves, 
and employed in cultivation for joint account of the parties in such 
way as D.C. shall think proper; that it shall be understood that no 
property in or right to any part of the land so cultivated shall be 
acquired by D. W.C.in consequence of this agreement, but the net 
proceeds of all CTOs made shall Ln annually and equally divided 
between said D.C. and D. W. C., first deducting all the expenses of 
the plantations whatsoever. 

tth. That as D. C. is at present concerned in a plantation with 
Mr. . D. Turner, it is understood that no part of the proceeds thereof 
shall be diverted from the prea yrrre nt of the first cost of seid planta- 
tion: but —e SOO) is the said plantation Is pti for, D€ wereecs that 

the net annual income pad to him therefor shall be thrown 
S669 into the joint stock and eqally divided between lim and D. 
W. ¢ 

oth. That this agreement shall not prevent D.C. from selling sach 
parts or portions of his private estate either in the territory of Or- 
leans or Mississippi as may not be necessary or used in cultivation 
for joint ace’s of himself and D. W. C., and turning the proceeds 
thereof to his sole use in any manner he may think proper. 

Gth. That if any portion of the joint landed property of D.C. and 
D. W.C. should suit to be cultivated for their jomnt vee t D.C. is 
authorized to appropriate such preart of it to that Purpose as he may 
think proper. 


ith. That in CASC of the death of « ithe r of thre parties |). i. Or 


his heirs shall be authorized. and it shall be lawful for “yor or them, 
Lo put and end to this agreeniell “a paving to D. W. Color lis heirs 
the sum advanced by him, which shall be done in four annual pay- 
ments, with an interest of ten per ¢., and until’ this sum) is paid it 
shall not be lawful for D.C. or his heirs to sell any part of the lands, 


stock, « nr sh; uves Culp oyved for 10] an ace t. but on thr fui] ei die Crue 
pavinent of the sum so advaneed by D. W.C., together with the mn- 
terest, after the di ath of either of the partie = to this agvrecmenht, hi 
said D.C.or his heirs shall be understood to have acquired a full rig! 
and title to the slaves and everything else belonging to the join 
concern, apd may dispose of the same when he or they think — r. 
N. b.—This Is il rough draft ora correct COPY 1) thie lh; rial lwrit 
1). W. Coxe, ana Which Is in the hand of 1). ¢ lark. 
Philadelphia, April ISth, TS07 
DAN'L W.COXE. 
DANIEL CLARA 
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(Indorsed:) Superseded and annulled by the agreement of final 
settlement between D. W. Coxe and Daniel Clark of July, 1511, as 
ratified and confirmed by Chew and Relf, executors and surviving 
copartners of D. Clark, under their agreement of May or June, 1515, 
with him, all which see for a connected explanation of the subject 
as finally terminated and closed by my settlement at New Orleans 
with them by note in the spring of 1819. D. W. Coxe. 


S670 Def’ts’ Ev.. before Lusher Com’r. Decree of the U.S. 
cireuit court in ease No. 122. 
Notr.—For this see ante, page 026. 


Det’ts’ ley., before Lusher, Com’r. Decree of the U.S. cireuit court 
in case of Gaines vs. De la Croix, No. 1731. ; 
Nore.—l|or this see ale. page V1 4a 


Def’ts’ Ev., before Lusher, Com’r. Decree of U.S. cireuit court in 
the case of Gaines vs. Minor et al., No. 172%. 
NoTE.— ‘or this see ante, page 712. 

Def’ts’ Ev., before Lusher, Com’r. Application for order of appeal 
in the case of Gaines vs. Relf & Chew, No. 122; Gaines vs. De la 
Croix, No. 1751; and Gaines vs. Minor et al., No. 1729. 
NotE.—Referred to page 1242, vol. 2. 

Def’ts’ Ev., before | usher, Com'r. Decree of the U.S. clreuit court 

in case of Gaines vs. Norbeck Louque ef al., No. 1785. 
NoteE.—For this see ante, page S15. 
Def’ts’ Iy., before Lusher, Com’r. Deeree of the U.S. circuit court 
in cases of Gaines vs. Gerasime Richard et al., No. 1408. 
NotE.—l or this see ante, page 504. 

Def’ts’ Ev., before Lusher, Com’r. Printed copy of amended . bill. 
Hiled July, 1848, in the case of Gaines and Wife vs. Relf, Chew 
et al., No. 1728. 

NoTE.—See ante, page GOA. 

Det’ts’ Ev., before Lusher, Com’r. Memorandum of private explan- 
atory agreement, made at Pliladelpnia 12th July, 1811, between 
Clark & Coxe, being the same that was offered and filed in case 
No. 122. ' 
Norre.—Referred to as being On page $12, vol. 2. 

Def’ts’ Ev., before Lusher, Com’r. The def’ts further offer in evi- 
dence the documents, papers, and exhibits heretofore received by J. 
W. Gurley, com’r, in the year 1549, in the suit of the present 
complainant US. Relf, Chew, et al., No. 122, and numbered by sald 
com r from one to one hundred and seventy, inclusive. 
Nore.—lor a list of these documents, reference is made to page 

LOOS of vol. 2. The numbers here elven are those hy which the 

Vabrlous papers are designated on the list, and the pupilye Is that re- 

ferred to in the index to the said vol. 2. 
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No. Doe’t. Page, Vol. 2. No. Doe't Page. Vol. 2. No. Doe't Page, Vol. 2 
l S70 b() see note. SU) see note. 
Z S7 | +] Post P. S| See note. 
o iow }~ Post P. SZ SO 
4 to 3 Post P. 83 See note. 
o 740 | Post F. Sf See note. 
(j 741 5 SG0) S5 L007 
7 742 Li} S74 St LOOT 
S 745 vi SSO S7 LOSS 
) 744 Is $73 SS S14 
10 7-45 1%) SS] S9 SOs} 
1] 748 50 SS? Cy) S13 
12 qo] ol 11] ‘)] Sie 
13 Tort yy? SS-f pi bes See note. 
14 rayi 53 SO 133: SO4 
is TOO 4 S17 C4 See note. 
16 we De SO4 VN) See note. 
17 (1160 & th SSD SH) SOY 
' \ 1179 7 SSO) {y7 ()?.) 
LS Vie Os See note. a P| S12 
1) wes 59 SS6 Cy) See note. 
20 vi4 G0 S86 100 See note. 
21 ve (1 SS7 LO] $2] 
22 wes 2 SO3 102 (233 
29 we. O35 SS7 LO: S25 
24 wih 64 SSS LO4 S30 
25 “id OD SOQ LO} SOD 
() ww ()t) SS!) 105 See note. 
27 ites: (7 1OS3 LO7 S55 
YS 7TS4 OS SoM) a SII AK 
20 785 ()) SHO 108 Ue 
OW 756 V0 SO] 109 S43 
1 see note. 7] SOY 110 Cy] 
5 iiyi 72 See note. 111 see note. 
ed TOO re qi 11? y}4 
Od L114 id See note. 115 Si 
oo G22 1 See note. 114 Set) 
50 TO4 76 LO0O7 Ile SOD 
vi 7S wi See note. 116 S66 
s SOU) 15 See note. 117 LOS4 
ou St] W See note. LIS LOS5 
S672 
119 10S0 137 See note. n> See note. 
I~) LOSS 136) LOG bod Soe note. 
|] LOS 13 LOO7 be See note. 
eae LOS 140 LOO; Lot See note. 
123 LOO 14] See note. yi See note. 
| 24 LOOoO 14? LOOS bos See note. 
125 LOD 1-45 Loo) 159 See note. 
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bear see note 1-t4 1100 Lid) mee ote, 
124 O24 lf.) See note. 1] See note. 
[2S Soe pote. 146 See note. li See note. 
| -¢) See Tote. ly See note. 165 see 1ote. 
10 See note. eb See note. Ltd sis 
BT See note. 14%) 1100 lie See note. 
By boo 1101. 166 SO 
be 1G) me 1102. & 107 | he) 

154 See note. ( 1105 1GS S66 & 7 
13a See note. ley] 1104 Lat) SOS 
Los See note. lov L110 170 St) 


No. 51 cannot be found. 

No. Lt), Li) rs ord LO this ol a “mule, pave OS:>. the note to ey ts’ av. 
No. 45, before Gurley, Com’r. | 

No. TR rice post, praiere OW), 


’ i. j j ( — 
No. a i¢i¢ pPONE, paoe Sh. 


No. dS. S ile, page 319. Def’ts’ Ev... No. 59. before Gurley,Com'r. 
No. 72, vide ante, pave 321, Def’ts Ev., No. 72, before Gurley, Com’r. 
No. 44. ye a a4. sé éé éé 
No. 7), 2b, 44, 

No. 77 5 45 76, 

No. 7S, dé, 15, 

No. 79), 5 4 7), 

No. SO. 2S Si) 

No. 5S] 329 S] 

No. Se). 7510 SO 

No. 54 2 S i 

No. 9 od (yj) é, 


No. 997 T have made diligent .seareh for these, but have 
No. Ld) § not been able to find them. 
No. 106, vide ante, p. 536, Det ts IEv., No. 100, before Gurley, 


No 111 cannot be found 

», vide ante De) LY.. WO. LAG before Gurley, Com’r, 
iV. YW, before Guirley, Comer. 
uv., No. 120, before Gurley, Comr. 


Oni lr. 
grr, 
oe iit 


before Gurl 
v.. No. 137, betore Gurle 
v., No. 158, before Gurle 


* ° . * * 


| 
No. 12%), Pe ote tts | 2 \ 
No. 130, vide f J). de, Del ts lUv.. No. 121, before Gurley, Com’r. 
No. 151, vide antes. 344, Def ts Ev., No. 122, before Gurley, Conrr. 
No. 154, vide ante, p. 345, Def'ts Ev., No. 125, before Gurley, Com’r, 
No. 135, vide ant |) +46, Def’ts Ev., No. 126, before Gurley ‘omr. 
No. 157, vide ante, p. 347, Def’ts Ev., No. 129, before Gurley, Com’r. 
No. 138, vide ante, p. 349, Def ts Ev., No. 129, before Gurley, Com’r. 
L4] ) oO. 1 Vv 
. 14a \ 
\ 


{). raat andle. }?. mf 
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, No. 159, betore Gurley, Com'r. 
No. 140, before CGrurley, Com r. 

No. 15s iV., NO. 145, before Gurley, Com’r. 
No. 15-4, vide ante. Pr. ede rt, Det V., NO. 146, before Gurley, Comer 
Loe > ; 

) 

> 


ey. 
jo7, Det’ts Ev., No. 147, before Gurley, Com r 
tts | 


No. 


Z. viele ante. }?. 
NO. %. rice ante. }). * 

» 

>), 


— 
— 
j 
cme 
* a ’ - 4 
a — 


rick ante. }). se 


No. ’ vice ante. |. . 

No. 156, vide ante, |. oe ov.. No. Lo, before Crurley Com r. 
No. 157, vide ante, p. + ov., No. 149, before Gurley, Com r. 
No. 158, vide ante. p). ov... NO. Loo, befor Gurley, Com’ 
No. lot, vide ante, p. 257, Def’ts Ey., No. 151, before Gurley, Conrr. 
No. 160, vide ante. }). Sos, Def'ts Ev... No. 152, befor CGiurley, Com 
iO. 161. vide ante. |). S50. Def’ts Ey.. No. } 503. lye fore Gurley, (‘orn 
No. 162, vide ante, p. 360, Def 'ts lev., No. Lod, before Gurley, Conn. 
No. 165 cannot be found. See ante note to No. 100, page 04 

No. 165 cannot be found. See anfe note to No 0. priyre ML. 


— 


. 


1) f ts kv. by fore Lusher. Cloner. be ing Letter No. Ll, offered hy Ld f fs vy, 


( Vise No. bed hy, fore (sip ij. f omr (iil th June. IS bey 
(FERMANTOWN, 


DeaAR Srr: Your kind remembrance of me in Mrs. Clark’s letter 


has made me, if possible, esteem you more than ever. If vou think 
| Cull be of Service to you — Dae vou wish to ss rie bie, cobimana 


me at any time, and the height of my ambition will be to comply 
with vour wishes. “Pis unnecessary to say [ will be faithful to vou. 
Let my conduct speak for me. | hope | have discharged the prom- 
ise | have made my father and mother. | would take all 
S674 possible care of Mr. Clark. You thought proper to give me 
an appointment. From his and family’s conduct [ hope I 
have ful- my part. It now remains with you to dee- — future 
destiny. Be what it may, it shall — and fully received by your 
very oblig. serv't, 
eee THOS. CONNELLIN, 


1) f ts key. big fone Lush - f WI ?. hy , Ly tte r No. 12, Dik vm y by Li ‘ 
fe ndants nT ( (se No. 122. hig bepy'e Cfrurl i, ( omer. fail Doth Seine , LS i) 


PROVIDENCE, 14th December, 1805. 

Dear Str: Permit me to introduce to your acquaintance Mr. 
Robert Sterry, a young gentleman regularly bred to the law, who 
proposes establishing himself in that profession with vou. I feel 
particularly interested in his =11CCCSS, and have erent contidence in) 
his integrity and ability, and shall consider every friendly advice 
and patronage he may receive as a favor conferred on— 

Your very obedient servant, 


WILLIAM THAYER. 


De f ts’ ky. i, fore Lusher. Com r. I, ing Letter No. >. otlered hay Def ts 
iT ( VWs No. |v? hy fev (yal) I, Me Com r. Oil thi June. IS if). 


S OcTOBER, IS65, Desart. 


Daniel Clark, sq. 
SIR: l reed your letter of the 2rd Sep. [ have hot heard noth- 
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ing from the commissioners, nor from the workmen that you was 
sending up. We have also bin wating for the gin kaggs that you 
rote Was coming Up). Could not vit a workman to come till they 
come tor fear of disappointing of him. Mr. Hart lias 2 hands out al 
this time. I hope he will get them in a few days, Stephny and 
Paul. Weare getting of cotton as brisk possibly | have 
one hundred thousand ——of very good cotton now the house. 
l remain, sir, vours, with esteem, 


JOHN SEEDERS. 


Lh {ts kr hy fore Lusher, Com’. hy Lng Lette ;’ No. Lt. offe red by De- 


te ndants me ( tse No. pr hi fore Charl if, Com rr. on 2th diane ‘ JS bo). 


13 Sep’r, 1505. 
Daniel Clark, Esq. 

Sir: Mr. Miller rote a letter to me which closed to you con- 
cerning his house. I did not —— or hinder his workmen from his 
house. I —— person from gitting anv more timber from off that 

land that did belong to Mr. Miller. His workmen told me 
8675 that they had all of the timber off the land for the house 

——- fiew for shingles. I did not hinder them 
them off. Itappears that his work is ——deabt here, and is tryin 
to run off —— the to put the blame on me for the house 
letter to me. We have had abundance of wet weather latterly, that 
au vreat stop to our business, which is principally cotton. 
I have only 68,000, when I ought to have nearly one hundred thou- 


(Yr 
1 


sand in. It has rotted a grate deal of cotton in the field. Stall in’ 


hopes of making a good crop. We are all tolerably well at present. 
Nancy, Stepling’s wife, delivered of a ded child a little time 
ago. She has not done a hand’s turn of anything this ? it ap- 
pears that she has been unfortunite in her children that way. | 
believe that Mr. Hart is coming Oh very well. hear nothing 
amiss. | 

[ am, sir, with esteem, your very humble servant, 


JOHN SEEDERS. 


Letter Referred to in foregoing Letter. 


RavipeE, Sept. 15th, 1808. 

Sir: Surely you must have made a mistake. I can scarcely be- 
heve Mr. Clark could give such orders as to have my business stopt, 
or say house building at P ville. I reserved 4 acres front, say 
where the old gin now stands, as well as the timber wanting to build 
my house. I have-wrote to Mr. Clark on the business. I request 
vou will let Mr. Symes go on with the work? If not, you must ex- 
pect to make yourself responsible for all damages: 

I aim, sir, your ob’t 


WM. MILLER. 
Mr. Ceedars. 


beh od 
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Deposition of (jreen B. Dunean. 
U.S. Cireuit Court, Fifth Cireuit and Eastern District of Louisiana. 
Myra CLARK GAINES | 
| 
| NOs. JO LO. POO). 7 o-4. 


De LA Crorx and others. Ciry of New Or- | 
LEANS and others, Lizarpr and others. 


is 
bd . 


Depositions, Green Bb. Duncan for the defendants, taken Oct. 20th and 
Sist, LSo7, respectively, before Robt M. Lusher, commissioner. 
Documents, subjects, &e. 

_ Letter (Z) of Bellechasse to D. W. Coxe, Dee’r 10th, 1819, 

S676 introduced by witness, possession of, &e., article of 19th June, 

S15, act of deposit, WE., possesslon of, we., KC., lodgers of Bey. 

Chew, Rich’d Relf, IT. W. Palfrey, L. C. Danean, L. 'T. Caire. 
late of Mrs. Gardette’s deposition de bene esse, &e.; Daniel Clark’s 

signature to 4 notarial acts, written in red ink; Mr. Relf’s explana- 

tion of Insertion of memorandum beneath signatures to articles of 

9th June, 1813. 

Dan'l W. Coxe’s signature to power of attorney from Mary Clark 
to Relf and Chew, Oct. Ist, 1815; to doet signed Mary Clark, Ger- 
mantown, 12th Nov., 1815; to mem. agreement, April, 1807, between 
Clark and Coxe; death of Coxe and Mrs. Hulings: possession of 
letters, Ke. 

On possession of doc’ts in evidence, attorneyship in case R. R. 
Keen vs..Richard Relf No. 12958 of first judicial dist. court of New 
Orleans (1856), &e., &e., written in red ink. 


U.S. Cireuit Court, Kast. District of Louisiana, 5th Circuit. 


Myra CLARK GAINES 
rs. IO. 
Ciry or New Or-LeaAnNs and others. } 
Turspay, October 20th, 1857. 

I’. Ferin, Esq., for complainant. 

Present: James M. Connell, Esq., for defendants and others. 
GREER Bb. DuNcAN, a witness for the defendants, having been duly 

SWorl deposes ; 


The defendants offer in evidence a letter of 10th December, ISL9, 
(in French), written at Matanzas, by Jose A. D. Dezontin Bellechasse 
to Daniel W. Coxe, merel’'t, Philadelphia, the genuineness of which 
is admitted by complainant, reserving objections as to its compe- 
tency. Said letter is marked Z by the commissioner of this date. 

NoTE.—‘ n register of doc’y ev de. (ct. ol, LSo7 (red ink). 

First Interrogatory. Will you please state what your profession 
is, how long have you practiced it in the City of New Orleans, and 
What was the style of your firm during most of the period, 

Answer. I am an attorney-at-law, having practiced that profes- 
sion in the City of New Orleans for nearly twenty-four vears ; com- 
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menced it by an association with my brother, Lucius B. Dunean, 

which continued until the Oth August, 1855, when It was dissolved 
Dy thi death of miy brather. 

SOG Second Interrogatory. Will vou please examine the docu- 
ment purporting to be a letter of 10th Dee'r, IS19, from Jose 

A. 1). L) ZOMTIN Delleechasse ice Daniel WV. Coxe, now of record herein 

Gn French), and state how the same happened to be in you posses- 

s10n, from whom you received it. 

Answer. My late firm were the attorneys in this country of the 
late Dai’l W. Coxe (now dead), who had a large interest connected 
with the succession of the late Daniel Clark and in personal confer- 
ence with Mr. Coxe, among other letters, papers, and documents. 
Mr. Coxe handed to me the letter I ferred LO 11) thie Interrogatory 
In person. 

Third lnterrogatory. Please examine the document purporting 
to be an agreement of partnership between Daniel Clark, Bey. Chew, 
and Richard Retf, dated 19th June, 1815, and state when your said 
firm of lL. ©. X G. B. Dunean first came into possession of said ducu- 
ment and under what circumstances, 

Answer. The document referred to is, | understand, the one an- 
nexed to the act of deposit passed before the late Louis T. Caire, then 
a notary public, on the 12th April, 1841, and said document 1s now 
before me and | have examined it The original document thus 
deposited in registry at the request of the late L. C. Dunean I think 
first came Into the posession of the firmof L. C. & G. B. Dunean as 
early as the Veaur IS34 : 11 Cahie Into thre il’ POsst SssIOn ils the counsel] 
of the late Bey. Chew and of Richard Relf and was handed to them 
by Mr. Relf, The circumstances under which if Calc into their 
POSSESSION, bestdes ther belie the counsel of the said parties, Was 
that it was to be introduced in evidence in some judicial proceed- 
Ings in) the late probate COUT connected with the SLLCCeSSION of 
Daniel Clark. , | 

fourth lnterrogatory. What was th object and intention to be 
accomplished by depositing this document by public act before the 
said hotary 7 

Answer. The original having been offered in evidence in one or 
two cases In different courts in this city, and our firm having had 
some difficulty subsequently in finding the said paper, after it had 
been thus offered in evidence, it having been accidentally mislaid by 
the clerk of the court and it being very Important to us to have the 

said document at the particular time at which the search was 
SO7S made, my associate having found it or some of the clerks of 

the court having found it and handed it to him, took it 
immediately from the court room. to the notary’s to have if pub- 
licly registered according to law, in order, among other things, to 
obviate the difficulties which had just been encountered from the 
documents having been mislaid:; and it being in his judgment a 
document of eTrcal Importance connected with = thi SUCCeSSION of 
Daniel Clark, he deemed ii but right ania Proper threat if should be 
made and remain a public enregistercd act thencetorward for the 
benefit of Whom it might concern. 
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Fifth Interrogatory. Please state = at knowledge you possess of 
the genuineness of the a rca of Beverly Chew and Richard 
Relf, subseribed to the original of said document. 

Answer. The document was presented to me by Mr. Relf as a gen- 
uine article, with his signature attached. He has frequently spoken 
to me of itasa genuine signature. I have very often seen him 
(Relf) write and sign his name, having been very intimate with 
him; from all which I have no hesitation in saying that it is the 


genuine signature of Mr. Relf. As to Mr. Chew’s signature, | do 


not remember whether or n-t he was present when said document 
Was first presented Lo the firm of L. » & GW. 1}. Dunean, but Mr. 
Chew was an interested party in certain judicial proceedings In the 
late probate court connected with the attains ot the succession of the 
late Daniel Clark, and he was also a defendant to the bill in ehan- 
cery filed by the complainant in this cause, in conjunction with her 
then husband, W. W. Whitney, in the dist. court of the U.S. for 
the ecustern distric t of Louisiana, which Cause Wits subsequently 
transferred to the circuit court of the U.S., and is there numbered 
122 on the docket. And in connection with those matters the late 
Bev. Chew had frequent interviews and consultations with my firm, 
and with me in person particularly, in which interviews this very 
original document was the oF gor of inspection and conversation, 
and in which he alw: ays spoke of it to me asa genuine document 
signed by himself. This is the ve ce document which IT had ino my 
possession (the firm had) when I drew the answer, Joint answer of 
Rich. Relf and Bev..Chew, to the bill in chancery before referred to, 

In Which it is set forth suecinetly and fullv as having been 
8679 made by Daniel Clark, Bev. Chew, and Richard Relf at the 

time of its date. After the said answer had been fully pre- 
pared by me, as it was very long and set forth many very Important 
facts and dates, both Mr. Chew and Mr. Relf took the said answer 
home with them, respeetively, for the purpose of reading the same 
with deliberation and care, and after the same was returned to me 
both Mr. Chew and Mr. Relf made oath to the truth of the facts as 
stated in the answer to the bill: from all which facts | have no hes- 
itation In saying that the signature before me is the genuine signa- 
ture of Bey. Chew (he swore to It himself, and so) stated Lo Tle). Mr. 
Chew Is now dead. 

Sixth Interrogatory. Please examine the document purporting to 
be an act of deposit ot the said document last referred LO, ana state 
what you know relative thereto and of the genuineness of the siv- 
natures thereunto subseribed. 

Auswer. I know nothing of the act itself other than what appears 
Ol} the face of it, except What | have already stated is to the aoeehey 
of my brother in connection with it. As to the signatures, I have 
examined them, and state in reference to that of L. C. Duncan, that 
of Il. W. Palfrey, twice signed thereto, and that of the notary, the 
late Louis T. Caire, that [am well acquainted with all three of those 
mentioned, from having often seen each of them write and sign his 
name, and I am sure that the signatures of those parties respectively 


4426 
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are genuine; as to the other signatures to which my attention is 
called, | am entirely unacquainted with any of them. 
(Signed) ROBT M. LUSHER, 


U.S. Com’. 


Cross-examination for complainant : 

First Cross-interrogatory. Were you acquainted with the late Mrs. 
Gardette, the mother of complainant t 

Answer. | was not. 

Second Cross-interrogatory. Had vou any knowledge that she was 
living after your connection with the original chancery suit in this 
court, No. 122?) If so, when and how long did you possess such 
knowledge ? 

Answer. I have no personal knowledge whatever on the subject ; 

from information and reputation [ have no doubt whatever 
S680 that she was then living, and that she lived for many years 
thereafter. 

Third Cross-interrogatory. During the whole time of the said con- 
troversy, did you not hear and believe that she was living In or near 
the Citv of New Orleans ” 

Answer. I cannot state the time that I heard she had returned to 
Louisiana, but I did hear during the latter vears of the controversy 
that she was in New Orleans or Louisiana or neighborhood. Sly 
belief is founded on Dr. Gardette’s declaration, that his mother re- 
turned to Louisiana soon after the death of lis father in France. I 
have no other mode of fixing the date of her return here than by 
reference to Dr. Gardette’s testimony, which, ‘ul this moment, | eee 
unable to find. 

Fourth Cross-interrogatory. Did you hear that she was in New 
Orleans or vicinity prior to the hearing on the merits in said cause 
No. 122? 

Answer. I did. 

Fifth Cross-interre ratory. Do you know that her deposition de bene 
esse Was taken t 

Answer. I have so understood; it wis not taken In my presence. 

Sixth Cross-Interrogatory. Do you know what became of that de- 
position, elther from your personal knowledge or from information ? 

Answer. I have no personal knowledge on the subject : but | do 
know that there was a document under seal in the circuit court (New 
Orleans) purporting by endorsement to be her deposition taken in 
said cause No. 122. I was informed by a gentleman that he had 
taken it from the clerk’s office just before the trial of the said cause, 
and handed it to the complainant in this cause in the presence ot 
her mother, in the house of Dr. Gardette’s, in this city, and I made 
every eflort in my Powe r to Induce that eoentleman tO Cause its re- 
turn to the court, but I failed in my effort. 

Seventh Cross-Interrogatory. Was that deposition published by 
Alexander Walkerin an edition of the trial of the said cause shortly 
after it toox place ? 

Answer. Never having seen the depesition, it is impossible for me 
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to say whether the publication Was a COpy of said deposition or 
not. 

S651 Mighth Cross-interrogatory. At what time did you endea- 
Vor to gel that deposition returned into court, as stated In your 

answer to the 6th cross-interrogatory ; was it before or after the trial 

of the cause? 

Answer. The moment I discovered its advance, which, I believe, 
was on the morning that the case was opened for hearing. My be 
lief as to the time is strengthened by the fact that the complainant 
In that case, No. 122, had served original interrogatories upon the 
defendants through me; that I crossed said interrogatories and re- 
turned them to the possession of the complainants’ counsel (then 
counsel), and that I did thereafter frequently apply to the said coun- 
sel to have said interrogatories and cross-interrogatories put into the 
hands of the commissioners appointed by the court, with the view 
of having them answered by the said Mrs. Gardette, the mother of 
the complainant in this case, and that he delaved doing so, and 
finally peremptorily refused, upon which state of facts, on the call- 
Ing of the CAUSE, applied to the court to have the cause continued, 
which application was made on the 22d January, 1850, based on said 
facts and others set forth in the motion. The court refused the ap- 
plication, and the cause proceeded without the testimony 

Ninth Cross-interrogatory. Did you ever make any effort to take 
the deposition of Madame Gardette on behalf of the defendants ? 

Answer. I did, as stated in my answer to the last interrogatory, 
but | never applied for any original commission In behalf of the de- 
fendant to take her testimony. 

Tenth Cross-interrogatory. About what vear did Mr. Coxe place 
in your hands the letter of Bellechasse, referred to in your exami- 
nation-in-chief ? 

Answer. Iam not certain, but I think it was in the year 1852, 
after the argument in the Gaines case betore the Supreme Court. 

Kleventh Cross-Interrogatory. Have you had in Your POSSESSION, 
or have you now, any other letters than the one produced from Bel- 

lechasse to Coxe? 
Sosz Answer. I think not, but I will examine, and if T find any 
[ will produce them. (See deposition of Sist Oct., 1857.) 

Twelfth Cross-interrogatory. Examine the four signatures of Daniel 
Clark to acts in notarial records of late P. Pedesclaux, notary, of 
1815, pages 59, 60, and 240, and of late John Lynd, notary, of April 
2d, 1813, page 121, and state whether they are, in your opinion, the 
genuine signatures — Daniel Clark. 

Answer. I never saw Mr. Clark write, he having died soon after | 
was born; but, judging of them from the great quantity of signa- 
tures of his and other writings of his which have been in my pos- 
session, many of which are still in my possession, and my famil- 
larity with the generally recognized writings and signatures of 
Clark, I should not hesitate a moment in saying that they are all 
genuine. 

Thirteenth Cross-interrogatory. Are these four signatures the same 
that have been recently exhibited to the witnesses,C. A. S. Schmidt, 


em 
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Wm. Gaint, and John Douglass, for complainant, examined 14th 
and 15th inst.” 

Answer. They are the same upon which I cross-examined said 
Witnesses, 


Direct — resumed for defendants: 


Being referred tothe memorandum added beneath the signatures 
to the articles of partnership of 19th June, 1815, in’ the following : 
“Tt is further understood that the plantation lately purchased by D. 
Clark of S. Henderson, on account of which nothing has yet been 
paid, is to remain on his private account.” State whether this mem- 
orandum was written on this document when the same was first 


handed to you by Mr. Relf, and state any other facts which will tend : 


to show when said memorandum was written on said document. 
Answer. It was not written at the time the document was handed 
to me, but was there previously, and was the subject of Injuiry — 
conversation on my part with Mr. Relf as to its meaning, object, and 
purport. [ know of no other facts to show when it was written, 
but that [ am correct as to ny Impression that it Was written 
previous to the time when 1% was handed to me. I can state 
S683 by inspection of the indorsement of the original that it ap- 
pears to have been filed in a suit which I defended, entitled 


R. R. Keen vs. R. Relf, on the 19th May, 1856; said indorsement of 


filing is not signed, but I know it to be in the handwriting of a gen- 
tleman who was then, and had been for many vears previous a 
deputy clerk in the then first judicial district court, whose name 
was Hl. Farris, and who was the deputy that took down testimony 
in the court at the time, and as [ recollect the said cause went to 
the Supreme Court, it will doubtless be found, on inspection of the 
transcript in the Supreme Court, whether said document was copied 
therein with the said memorandum to which | have referred as be- 
ing on the document at the time it was offered in evidence, to wit, 
lsth May, 1856. This document also appears to have been filed in 
the late probate court on the 29ih Sept., IS55, as appears by the 
handwriting thereon of And. D. Doriocourt, deputy reg., al the time, 
but Lam not able to say whether this case also was appealed to the 
supreme Court, and cannot therefore Say whether there was ever il 
transcript made of the proceedings in the probate court. 


("ross-¢ xamination for complainant : 


Interrogatory. State whether you have been informed by Mr. Relf 


of the period when sada memorandum Was placed Upon the docu- 
ment re ferred to. and for what PUrhose the Saline Was so placed t 
Answer. He has informed me both as to the time when 
and the purpose for which said memorandum. was placed there. 
[le stated to me. that it Was placed there by himself shortly 
after the original was made, and in Conse dence of frequent 
conversations between himself anid Mr. Clark in reference to said 
document, and particularily as to the clause which recognized 
Mr. Chew and Mr. Relf as jointly and coequally interested with 
the said Daniel Clark in all the property, debts, &¢., held either 
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in their own names or in that of Daniel Clark and Daniel 
W. Coxe, arising out of the transactions referred to in the document ; 

that in the said document there had been certain properties 
SUS-4 excepted from the operation of that agreement, and that in 

the conversations between Mr. Clark and himself (Relf) Mr. 
Clark had stated that he intended to except the property referred to 
In sald memorandum, and that inasmuch as nothing had been paid 
Oli It by Clark he (Clark) would be glad to have the payments, when 
made on said property by the house, charged to his personal se- 
count, and the property remain as his personal property. Mr. Relf 
stated that he had assented to this, and offered to make a supple- 
mental agreement to that effect, and to forward it on to the North 
or to Europe for Mr. Chew’s signature; but Mr. Clark suggested that 
it was hardly worth while; that if it was understood it would be suf- 
ficient, and that as this particular document was tn his (Relf’s) pos- 
SESSION as his personal private copy, he had put this memorandum 
there as a mere remembrance for himself, that it might not escape 


his recollection. 
(Signed) G Bo DUNCAN. 


Sworn to as aforesaid and subscribed at New Orleans this 2Oth 
October. 1Sa7, before— 
ROBT M. LUSHER,. Com’r. 


The complainant reserves her objections to the loregoing testi- 
mony of Mr. G. B. Duncan, said objections to be stated in full here- 
after. 

Oct. 20th, 1857. 

(Signed) ROBT M. LUSITER, 


U. S. C'r. 
(See 2d Deposition of ¢ ketober 31, 1857.) 


WEDNESDAY, Oct. 21, 1857. 
Present: P. kk. Bonford and Ff. Perin, Esqrs., for complainant ; (i, 
Bb. Duncan and Jas. MeConnell, Esqrs., for det’ ts. 


Nota.—The defendants offer in evidence a certified copy, In Span- 
ish. of the marital proceedings between Geronimo Desvranges and 
Maria Julia Carriere, 2d Dee., L794, No. fot. headed * extract du 
Registre Z me, des actes de marriagt de L helise Paroissiale de St. 
Louis de la Nouvelle-Orleans, certd 20th ( let.. 180, by G. L. 
Duqueenay, eure, with il translation of the Sitbie by Ne (\iImé) 
Willos, see’y.” Admitted by complainants as a correct copy. 

On margin, written in red ink: “ On register of doc’y evidence.” 

ROBT M. LUSHER, 


/  . Com’ r. 


%HOD. Deposition of Green B. Duncan. for Defendauts, Talen 31st Oct.. 
ISo7. 

Having been asked by the comp 't’s counsel on a previous 

SUSS exXamination, 1n llth cross-interrogatory, Oct. 20th, 1so07, if I 

had in Iny possession any other letters than the one produced, 
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written by Bellechasse to Daniel W. Coxe, and not then being able 


to answer, but engaging to examine the papers [had and to answer 


ona subsequent dav, | now state that I have, with great care, exam- 
ined all the papers, letters, and documents confided to me by the late 
Daniel W. Coxe,and | find among them no letters addressed to him 
by the said Bellechasse, other than the Olle already produced, 


Ist Question. Please examine the signature of Daniel Wm. Coxe 
to the power of attorney from Mary Clark to Rich’d Relf and Bev. 
Chew, of 10th ——, 1815 (in not. records of Lyne of 1517, between 
pages 170 and 171), and state whether or not said signature Is gen- 
uine, and, if genuine, how you derive your knowledge of the fact of 
its genuineness, and whether the said Coxe’s signature appears as 
that of a subseribing witness, and whether the said Daniel W. Coxe 
Is now deed. 

Answer. I believe it to be the genuine signature of the late Dan- 
lel W. Coxe, and I believe so because I was intimately acquainted 
with him during his lifetime, was his counsel in several important 
matters, and often saw him write and sign his name, and often 
heard him speak of his signature as a witness to this very Instru- 
ment. From the information thus derived I have no hesitation In 
saving that the signature before me is his true and genuine signa- 
ture. This signature does appear to be that of a subscribing witness 
to the signature of Mary Clark to the power of attorney. The said 
Daniel W. Coxe is now dead. 

2d Question. Please examine the document now shown to you, 
headed “Germantown, 12th November, 1815,” “ addressed to Mr. 
William I. Hutlings,” and signed “ Mary Clark,” attest “ Daniel 
Win. Coxe,” and state whether the handwriting of the body of this 
document is familiar to vou, and, if so, whose it is; and state also 
1n Whose handwriting the signature of the attesting witness Is. 

Answer. The handwriting of the body of this instrument Is famil- 

lar to me from my having often seen the writer of it write, as 
S6S6 Is also the signature of the attesting Witness for the same 

reason, and from this knowledge, I state that the whole body 
of the instrament, including the date, was written by the late Daniel 
W. Coxe, and that the said Coxe was the atiesting withess thereto, 
and that his signature as such thereon is genuine. Of the signature 
of Mary Clark I have no personal knowledge. 

ord Question. Look at the doeument indorsed at its head “ Mem. 
agreement to cultivate for joint ac. D.C. & D. W.C., April, 1807,” 
&de., &e., now shown to you, and state whether the signature of Dan- 
el W. Coxe thereto is genuine, and what portion of said paper was 
written by the said Daniel W. Coxe. 

Answer. From the knowledge already expressed, | consider said 
signature his true and genuine signature. The N. B. of five lines 
at the close of the document is the only paar of the document in the 
handwriting of Mr. Coxe (besides his signature). 

4th Question. Please state how the letters heretofore produced by 
the defendants, and examined by IL. W. Palfrey and other witnesses, 
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addressed by Daniel Clark to Daniel W. Coxe, came into VOUP pos- 
SCSSION. 

Answer. They were handed to me by Daniel W. Coxe in person, 
to he used, if it Cessaly, in evidence in uhvy cause arising lt of any 
controversy in connexion with the suecession of Daniel Clark. 
From lim, and for the same purpose, I also received the duplicate 
articles of settlement between Coxe and Clark, already produced in 
evidence, and marked “ Doc’t KR.” and “ Dup. of Doe’t R.” 

oth Question. Please state whether Mrs. Sarah Hulings, of Phila- 
delphia, is living or dead. 

Answer. She ts dead, as I know from acquaintance with her fam- 
ily, and from general reputation, having been in the habit of visit- 
Ing her in person on every visit of nine to Philadelphia during her 
lifetime. 

Nota.—Defendant offer- in evidence the original depositions of 
Mrs. Sarah Hulings, taken under com. at Pha., in 1849, of record in 
suit 122 of this U.S. C. C., with the commission and interrogatories 
theréwith connected. 

(Margin written in red ink, “On register of doe’y ev'n’e.” LR. M. L., 
com Pr.) 

Cross-examination: 
Ist Question. You have stated that Daniel Wm. Coxe furnished 
you with letters and articles of settlement between Coxe and Clark, 
to be used In any controversy In connection with the 
SUST succession of Daniel Clark. Please state when the same were 
furnished vou,and what interest the said Coxe had in taking 
sides in any such controversy. 

Answer. A portion of them were furnished by him to me as early 
as 1845, others in 1549, and others in 1852. [| know of no interest 
whatever that the said Daniel W. Coxe had in taking sides in any 
such controversy. 

Yn Cross-question. Had Daniel W. Coxe any Interest in the sue- 
cession of Clark at or after the time or times at which he gave you 
said document? 

Answer. He had very heavy claims against the succession in 
whose hands soever the same might be found. 

ord Cross-question. When and for what purpose, and by whom, 
Was the document referred LO in your direct examination (question), 
“Germantown, 12 November, 1515,” placed in your hands? 

Answer. I cannot remember, but I think it came into my posses- 
sion under my receipt for the same from the clerk of the late Ist ju- 
dicial court of the late probate court of the parish of Orleans, and 
miv impression is that it was annexed to the testimony given by 
Daniel W. Coxe or William I. Hulings, in some suit growing out 
of the succession of Daniel Clark, and the pretences of the complain- 
ant in this case, and this impression arises from the fact that [ see 
on the margin of the same signature of John Swift, who was the 
mavor of the city of Philadelphia, and who, | think, was the ecom- 
missioner who took the testimony of said Coxe or Hulings in some 
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one of the various suits growing out of the succession of Daniel 
Clark. 

Ith Question. Please state whether you were one of the counsel 
for the defendant in the case of Rich’d R. Keen vs. Rich’d Relf in 
the late Ist judicial district court of New Orleans, No. 12958, filed in 
1556, 

Answer. I was a member of the firm that were counsel in it for 
the defendant, but I took no personal concern or active part in the 
defence of the cause. My brother had charge of it. If this be the 
cause appealed to the supreme court, I argued it there. 

oth Cross-question. Were the counsel authorized by the defendant 
to conduct the cause, and take such proceedings as are found in the 

record of the same? : 
SOSS Answer. I decline answering any question touching the 

relations between my client and myself. My authority as an 
attorney-at-law is a sufficient answer to the questions. 

Gth Cross-question. Did your client, the said defendant, approve 
of the course you took in that cause? 

| Answer.] I decline answering any inquiry whatever tending In 
any shape or form, directly or indirectly, to an exposition of the 
relations between me and my client. 

7th Cross-question. Were you employed by the said defendant 
to appear and conduct the cause for him? 

Answer. Our firm was—or my brother, the late L. C. Duncan, 
with whom I was associated. 

G. B. DUNCAN. 

New Orleans, Oct. 31, 1857. 

(Signed) ROBT M. LUSHER, 
LU. S. Com’r. 


Eastern District of Louisiana, U.S. Cireuit Court, 5th Cireuit. 


I, Robert M. Lusher, U.S. commissioner, acting especially herein 
under by virtue of an order of said honorable court of 19th June, 
1857, appoiting me to take depositions in the several causes de- 
scribed in the caption hereof, hereby certify that the foregoing 
depositions of Green B. Duncan were, on the 20th and Sist October, 
ISo7, respectively, taken and reduced to writing by me, in presence 
of the witness and of the counsel named in the foregoing proces- 
verbal, and carefully read over and thereupon signed by the witness 
in Mv presence, 

| further certify that [am not of counsel to or for any of the par- 
ties to the causes In which said depositions are taken and that | am 
In no manner whatsoever interested therein. 

In faith whereof I hereunto set my hand and affix my ordinary 
official seal at New Orleans, this 16th November, 18.7. 

(Signed) ROBT M. LUSHER, [sear] 
U.S. Com’r, 
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Deposition of W. Hi. Palfire y for dD fe ndants, Taken Oct. 19th, 21s¢, 27th, 
1S57. hy fore Robt MM. Lusher. (Commissioner Specially Appointed 
June 19th, 1857. 


U.S. Cireuit Court, 5th Circuit and Eastern District of Louisiana. 
In Equity. 
Myra CLARK GAtNes, Complainant, 


Us. 


Ciry oF New ORLEANS and others. } 


No. 2695: also, in 2619: also, 
ti 


in 21” 


Mem. of document, ae.. forming subject of deposition, articles of 
agreement, &e. (and act of deposit, April 12th, 1S41), between 
S689 Daniel Clark, Bev. Chew, and Richard Relf, June 1th IS15; 
account books opened after 19th June (in court); letters A, 
b, C, 1), Kk, I, G, HH, [ Ix. Li. M (Clark’s), doc’ts or exhibits N. #4 wv 
act of settlemenf, 12th Feb’y, 1811, between Daniel Clark and 
Dan'l W. Coxe; doe’t R, dup. of doc’t R, letter No. 4 (of Clark), 
offered by compl’'t, 25d June, 1549; $5 letters of Daniel Clark (page 
28 of test’y); signature of Bey. Chew to acts of 22 April and {th 
May, 1817, before Lynd, notary ; compared with to articles of 19th 
June, 1815. 


In U.S. Cireuit Court. Fifth Cireuit and East. District of La. 


Myra CLARK GAINES 
Us 9619, 2695, 2754. 


Crry oF NEw ORLEANS and others. ) 


Monpay, Oct. 19th, 1857. 


Pres’t: Messrs. Perin & Bonford, for comp't; Messrs. G. B. Dun- 
ean and J. MeConnell, for def ‘ts. 


Deposition for Def’ts. 


W. H. Patrrey, a witness for the defendants, having been duly 
sworn deposes as follows: 

To first interrogatory, viz: Ilow long have you resided in New 
Orleans ? 

Answer. I arrived here in December, 1810, and have resided ever 
since, nearly 47 years. 

To second interrogatory, viz: Were you aequainted with the 
late Daniel Clark and Beverly Chew, and with Richard Relf, now 
living? 

Answer. I was, and am stil! with the last-mentioned. 

To third interrogatory, viz: Please examine the document now 
exhibited to vou of 19th June, 1813, being the original annexed to 
an act of deposit of 12th April, 1841, before Louis T. Caire, then 
notary public, and state whether or not you ever saw said original 
before, and in whose handwriting said original is, excepting the 
last five lines thereof immediately preceding the signatures, and ex- 
cepting, also, the words, “ fourteen thousand dollars,” in the second 
paragraph. 


7066 THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 


Answer. Said original is all in my handwriting, excepting the 
five lines and three words specially referred to in the question. I, 
of course, have secn the said original before. [should add 
8690 that | think the word “ witnesses ” (after the five lines at the 
close of the document) is also in my handwriting ; It Is in 

my handwriting. 

To fifth interrogatory, viz: Is the original composition of said 
document yours? If not, whose ts it? 

Answer. It is not mine; it is Mr. Relf’s. 

To sixth interrogatory, viz: Did you draw this instrument at the 
time you were a clerk in the house of Chew and Relf from an 
original rough sketch in the handwriting of either of the members 
of said house ? 

Answer. I did. 

To seventh interrogatory, viz: In whose handwriting are the five 
lines and the three words referred to as not being in your handwrit- 
Ing? | | 

Answer. They are in the handwriting of Mr. Relf, 

To eighth interrogatory, viz: Were you present when the said 
document was signed by Daniel Clark, Beverly Chew, and Richard 
Relf, and did you see each of them affix his signature thereto ? 

Answer. I think I was present, but it is so long ago that I can- 
not say positively. I think I remember the exact desk and the act 
of their signing, but it may have been the signing of some other 
act. I think it was this act. There are additional reasons for mak- 
Ing me think so which are positive to my mind. They are these: 
One is that I cannot remember that they ever asked me to sign asa 
witness when I did not see them sign their names. Another is that 
if they had asked me to sign this document as a witness without 
my having seen them sign I should have remembered it, though a 
boy of 15 years of age. I was always very particular. Jt would 
have made such an impression on my mind that I should have re- 
membered it. 

To ninth interrogatory, viz: Did you sign said document at the 
date thereof as a witness to the three signatures of the parties 
thereto? 

Answer. I signed it as a witness, but as to the exact dav it may 
not have been the identical day of its date, but it was about that 
day. It may have been written out one day, filled up and signed 
another. It is so long ago that I cannot speak positively as to the 
date. I signed it as a witness to the three signatures, and my impres- 

sion Is that all five of us (the three principals and two wit- 
SOo] NeSSes ) signed it at the same time. 
To the 10th interrogatory, viz: Where was the store or 


counting-room of Chew & Relf situated at the ttme of the date of 


this act? 
Answer. It wasin.a houseon the south sideof St. Louis St., between 
Chartres and Royal Sts. (a house belonging to Madame Couratte). 
To eleventh interrogatory, viz: Was there any other witness to 
sd act than vourself; and, if so, who? 


Answer. Mr. Rancois Dutillet was a witness to s’d act. He was 


“eye 
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ah old man, ah auctioneer, located On} the opposite side of St. Louis 
St., opposite ourstore. He had his auction store there. (See amend’t 
on page 14. R. M. L., U.S. e’r.) 

To twelfth interro’ry. Is this gentleman living or dead ? 

Answer. From common report he is dead. 

To thirteenth interroog’y. Were you acquainted with all three of 
the parties, Daniel ¢ ‘lark, Bev. Chew, and Rich’d Relf? 

Answer. I was very well acquainted with them. 

To fourteenth interrog’y. Are you acquainted with the handwrit- 
ing of each of them from having often seen each of them write and 
sign his name? 

Answer. I am. 

To fifteenth interrog’y. Look at the three signatures to the origi- 
nal act (of 19th June, 1813) before you, and state whether or not from 
your knowledge thus derived and the facts already stated by you in 
connexion with your seeing the signing of said signatures, you can 
say whether or not from your knowledge thus derived and the faets 
already stated by you in connexion with your seeing the signing of 
said signatures, you can say whether or not each of said signatures 
is in the genuine handwriting as they purport respectively of Daniel 
Clark, Bev. Chew, and Rich’d Relf. 

Answer. I feel as sure as any one can feel that these are their sig- 
natures. 

To sixteenth interrog’y. Have you any doubt whatever that they 
are the genuine signatures of these parties ? 
Answer. There is no doubt on my mind at all. 


Notre.—The defendants offer to file in evidence a certified 

8692 copy of said original act made by Louis T. Caire, notary pub- 

lic, May 2nd, 1849 (eopy including act of deposit also), marked 

“Exhibit K, D.S. C., No. 2,” in suit No. 2754, in United States cir- 
cult court now pending. 


Complainant objects on grounds that the original is not sufficiently 
proven, admitting that the copy, however, is a correct copy of the 
original act of deposit and act of 19th June, 1815. Therewith s‘d 
doc’t is indorsed by the com’r R. M. L. 

To seventeenth interrog’y, viz: Where did Mr. Clark live in the 
latter part of his life, including the date 19th June, 1815, and up to 
the time of his death ? 

Answer. He lived in his own house at the forks of the bayou 
road. 

To eighteenth interrog’y. Had he lived there for a long time pre- 
vious—as long as you had known him’? 

Answer. I believe that he lived there all the time I knew him, 
but | believe it was finished only about two years before he died. 

To nineteenth interrog’vy. Where did Mr. Relf live during the 
latter part of Mr. Clark’s life? 

Answer. Part of the time he oceupied a room in Mr. Chew's 
house on St. Louis St., and part of the time he lived with Mr. Clark, 
I think; I won’t be positive; in the winter of 1812 or of IS11, 1 
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mean, he had a room at Mr. Chew’s, where the office was (as I said), 
and in the summer he was at Mr. Clark’s; Mr. Relf was a widower 
during those two years; I was under the impression that he had a 
room at Mr. Clark’s; may be mistaken; ever:’ day almost I remem- 
ber the gig Mr. Clark used to drive up to the store door and Mr. 
Clark and Mr. Relf would go out together to dine; this is one of 
my reasons for thinking that Mr. Relf summered at Mr. Clark’s; | 
believe that Mr. Relf also returned in the morning after breakfast 
with Mr. Clark. 

To twentieth interrog’y. Do you remember whether or not, after 
the signing of the act of 19th , 1813, a new set of books were 
opened in the commercial house of Chew & Relf? 


Answer. I do not remember whether there was or not (recollection 


refreshed by reference to dep’n of 1549, 24 May); reference 
S693 to the books themselves will enable me to answer better. 

To twenty-first interrog’y. Examine letter. A, dated Liver- 
pool, 2d Oct., 1802, and state whether it is in the handwriting of 
Daniel Clark and signed by him or not. 

Answer. I should say so. 

To twenty-second interrog’y. Examine letters B, C, D, E, F, G, H, 
i, Kk, L, M, being the same referred to in your testimony taken In 
May, 1849, in the suit of Gaines vs. Relf, Chew, et al., No. 122, and 
also endorsed by the present commissioner in connexion with the 
present suit, and state whether or not they are respectively in the 
handwriting of Daniel Clark and by him signed. 

Answer. Having examined the dates, handwriting, and signatures 
to said letters, I state that to the best of my knowledge they were 
all dated, written, and signed by Daniel Clark. 

To twenty-third interrog’y. Examine the three documents N, O, 
P, purporting to be copies of originals annexed to a commission In 
the case of Barons and Wife vs. Gaines ef al., in the first judicial 
district court, and state whether you have seen said original and 
compared these copies with them. And, if so, are these documents 
correct copies, and are the originals of them in the handwriting of 
Daniel Clark, and by him dated and signed ? 

Answer. I have seen the originals of these documents; I com- 
pared these copies N, O, P with them; they are correct copies; I 
think the originals are in the handwriting of Daniel Clark and by 
him dated and signed. 


Nota.—Defendants now offer in evidence these documents N, O, 
?; complainant’s counsel waiving the production of the originals 
under the circumstances stated in the evidence. 

To twenty-fourth interrog’y. Examine the articles of agreement 
in the dup. now before you, settlement 12th July, 1811, between 
Clark and Coxe, and state whether the whole body of the two in- 
struments is in the handwriting of Daniel Clark, and whether they 

were signed by him. 
SOO Answer. They are both in the handwriting of Daniel Clark 
and dated and signed by him. 

To twenty-fifth interrog’y. Examine the schedules annexed to said 


a 
+ 
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documents and state if you know in whose handwriting they are 
and by whom they were signed. 

Answer. I do not know in whose handwriting the schedules are, 
but they are signed by Daniel Clark (and Daniel Wm. Coxe). The 
four lines following the schedules, just before the signatures, are In 
the handwriting of Mr. Coxe. 

Notra.—Defendants offer these documents, dup. articles of settle- 
ment between Daniel Clark and Daniel W. Coxe, July 12, 1811, in 
evidence, marked Doe’t R and Dup. of Doe’'t R by the com’r. 

To twenty-sixth interrog’y. Examine the letter dated February 
1S, 1802, being letter No. 4. offered by comp't 25d June, 1849, before 
J. W. Gurley, cr, and state in whose handwriting it is,and by whom 
it is signed. 

Answer. It is the handwriting of Daniel Clark, and by him signed. 

Notra.—Defendants offer said letters in evidence. 

Cross-exani’n deferred until to-morrow, at noon. 


On reading the foregoing deposition, witness desires to amend it, 
and does amend it, as follows: 

His response to interrogatory eleventh: I have no positive recol- 
lection as to the witness (besides myself) to the said act. My declar- 
ation that Mr. Dutillet was a witness is derived from solely from 
my observing his name signed as such to the act before coming here 
to-day. IT could not have recalled who was the other witnesses. 

(Signed) H. W. PALFREY. 
LSo7, Oor. 20TH. 

Cross-examination of witnesses further deferred until to-morrow, 

at 10 a.m. 
(Signed) ROBT M. LUSHER, 
U.S. Com’r. 
Nos. 2619, 2695, 2754. 
WEDNESDAY, Oct. 21st, 1857. 
Present: P. EE. Bonford and F. Perin, Esqrs., for complainant; G. 


B. Dunean and Jas. McConnell, Esq-., and G. Le Gardeur and 
8695 D.S. Buyon, Esqs., for defendants. 


H. W. PALrRey, witness for the defendants, returning, states fur- 
ther, in reference to the 20th interrogatory, that he has been unable 
to find the books to which he desired to reler, Mr. Relf ana one of 
his sons, Zacharie Relf, being absent temporarily from the city. 

kexamination continued for defendants: 

Twenty-seventh Interrogatory. Please to examine the third arti- 
cle of the articles of partnership of the 19th June, 1815, and state 
whether or not Mr. Bey. Chew did leave New Orleans with his fam- 
ily shortly after the signing of said articles. 

Answer. He left New Orleans for New York on the 21st June, 
1815, two days after the date of these articles. 
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Twenty-eighth Interrogatory. Please to examine the act of deposit 
of the 12th of April, 1841 (No. 197, before the late Louis T. Catre, 
notary), being the same heretofore referred to by you, and examine 
particularly what purports to be an affidavit therein contained 
reference, being in addition thereto to your own statement, and state 
whether or not. the two signatures thereto purporting to be yours are 
genuine, and whether the facts set forth in the affidavit are true so 
far as you are concerned. 

Answer. [haveexamined them,and my signatures theretoare genu- 
ine. There is one fact contained in the affidavit in reference to the 
truth of which I cannot speak positively, but which I believe to be true. 
The affidavit says “that the signatures of Daniel Clark, Beverly 


Chew, and Richard Relf have been written in their (the witnesses ). 


presence.” I believe this to be so owing to the reasons which T have 
given in the previous part of my examination on this point, as set 
forth in my answer to the eighth interrogatory,. 
Cross-examination for complainants, ro BONFORD, lsq., In- 
terrogator: 
Ist Cross-interrogatory. In your answer to the sixth interrogatory 
you said that you prepared the articles of 19th June, 1815, 


8696 from a rough sketch furnished you by one of the members of 
the house of Chew & Relf. Will you please state which of 


the members of the house furnished it ? 
Answer. Mr. Relf furnished it. 


2nd Cross-interrogatory. What did you do with this document of 


19th June, 1815, when vou had finished it? 

Answer. I think I handed it back to Mr. Relf; I am not certain 
of it 

3rd Cross-interrogatory. Can you state how long an interval 
elapsed between your making out of these articles and the execu- 
tion of the instrument, as stated in your e xamination ? 

Answer. No, sir; I don’t remember 

4th Cross-interrogatory. Can you ati ite whether you made more 
thi an one se ries or copy of articles from the rough sketch furnished 
you ? 

Answer. I do not think that I made more than one. I may have 
made more; I think that I made only one; it is so long ago tiat 
[ cannot remember whether [ made more than one copy. I had 
forgotten that I made any copy until/ | was shown the present one. 
On further reflection I desire to cancel that part of my answer 
which states that “I think that I made one” by the term “copy.” 
I mean originals. 

oth Cross-interrogatory. At the time that-you affixed vour signa- 
ture to the document now before vou (articles of: 19th June, 1815) 
were the seals now on it affixed to it? 

Answer. I do not remember anything about the seals. 

6th Cross-interrogatory. In answer to the fourth interrogatory-in- 
chief, you state that the whole of the document is in your hand- 
writing, except the last five lines, and the words fourteen thousand 
dollars, in the second paragraph. Is there not another word in that 
document written by some other hand than your own? 


—— 


yd 


yd 
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Answer. There is another word that was not written by me; the 
word “senior.” It was an error of mine that led to the omission of 
this word in my exception In the answer to the 4th interrogatory-in- 
chief. 

7th Cross-interrogatory. After this document had passed out of 
your hands, and prior to or at the time you affixed your name to if 
as a& witness, have you any recollection of having read the docu- 

ment over? 
SOU7 Answer. I haven't any recollection of having read the docu- 
ment over. 

Sth Cross-interrogatory. Are vou, then, able to state that at the 
time you affixed your signature to it the words “fourteen thousand 
dollars” had been inserted in the body of the instrument ? 

Auswer. I am not able to state whether that blank had been 
filled up or not; | do not remember. 

Nth Cross-interrogatory. Examine the papers over the seals at- 
tached to the signatures and state whether you see any difference 
in the quality or character of the different pieces of paper used. 

Answer. I don’t see any difference in the three pieces of paper 
used over the seals. The only difference is that one of them ap- 
pears more soiled than the others. 

10th Cross-interrogatory. What was the first time after your name 
was put to that instrument that you saw it” 

Answer. I do not remember having seen It again until the time 
of the act of deposit, April 12th, 1841. |] may have seen it before 
that, but I don’t remember. [| don’t remember having seen it then 
(1841), except from now seeing my signature of that date to the act 
of deposit. 

Lith Cross-interrogatory. Ilave you ever seen any other docu- 
ment purporting to be one of the originals of that instrument? 

Answer. I don’t remember having ever seen any other. 

12th Cross-interrogatory. Was there any other clerk or employee 
in the house of Chew and Relfat the time that you affixed your sig- 
nature to that instrument ? 

Answer. There was not, I believe. 

I5th Cross-interrogatory. Examine the three signatures of Bev- 
erly Chew to acts of 19th May, 1817, and the 22d April, 1S17 Cin 
notarial records of John Lynd, IS1i, pages 219 and lv 1), and to 
act of 19th June, 1813, before John Lynd, notary (in his reeords of 
1815, page 200), and state whether or not they are, in your opinion, 
his genuine signatures, 

Answer. I have examined them, and I believe these signatures 
to be genuine. 

l4th Cross-interrogatory. Compare these signatures with that of 
bev. Chew, attached to the articles of agreement of 19th June, 1815 
(in act of deposit), and state whether vou see any difference be- 

tween these three and that one. 
SOUS Answer. They seem to me to be alike. I don’t see any 
more difference between them than are usual in a person 
writing four signatures. No one writes his name four times In 
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exactly the same way, when he changes his pen and the paper on 
which he writes, and writes at different dates. 

15th Cross-interrogatory. Examine the three signatures already 
laid before you (in notarial records of John Lynd), and state whether 
or not you find in them certain dots or private marks; if you do, 
describe them. 

Answer. I do find such dots; there are two dots between “ Beverly” 
and “Chew,” and two dots after “Chew” in all three of them. 

l6th Cross-interrogatory. State whether you find those dots in 
the signatures to the articles of agreement of 19th June, 1815. 

Answer. I do not; they are not there. 

17th Cross-interrogatory. Examine the flourishes under the three 
signatures first referred to, and state whether or not they are fuller 
and more perfect than that under the last-mentioned signature of 
lth June, 1S13. 

Answer. I do not see any essential difference in the flourishes. 

1Sth Cross-interrogatory. Count the No. of returns of the pen in 
the flourishes under the three, and in that under the fourth signa- 
ture. 

Answer. | have done so. In the flourish under the signature to 
the act of 19th June, 1515, before Lynd, notary, page 290, there are 
three returns of the pen to the right and three to the left; in that to 
the act of 9th May, 1817, page 219, there are two to the right and 
three to the left; in that to act of 22d of April, 1817, page 171, three 
are three to the right and three to the left. In the flourish under 
the signature to the articles of L9th June, 1813 (in aet of deposit), 
there are two to the right and two to the left. 

[th Cross-interrogatory. Do not the flourishes to or under the 
three first-named signatures terminate ina manner different from 
that under the last-mentioned signature (to articles)? 

Answer. They do, a little. 


(In Record No. 2734 of U.S. Cireuit Court.) 


20th Cross-interrogatory. In your examination-in-chief in 1849, 
you have stated Doc’t Kk, D.S. C., No. 2, &e. (offered for def’ts 19th 
Oct., 1857), is a correct copy of the articles of agreement in ques- 
tion, you having compared said document with the original articles. 
Please re-examine the said copy and the original, and state whether 
or not you fiad in the original anything not contained in the said 

COpy. 
S699 Answer. On re-examination of the copy and original, | 
find that the word “ witnesses,” above the word “ Zenoins,” 
contained in the original (to which word my attention has been 
called), is not inserted in the said COpy. 


(Signed) W. H. PALFREY. 


Sworn to and subseribed at New Orleans, Oct. 19th, 21st. 1857. 
before— 
ROBT M. LUSHER. 


{) S. Com’r. 
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Nora.—It is admitted bv the defend’ts that the four lines after 
the signatures to the articles of 19th June, 1515 (in aet of deposit) 
were notin the jsaid instrument at the time of the execution of 
sald articles. 

(Signed) ROBT M. LUSITER, 
[7 NS, Com’ r. 
Adjourned till to-morrow, 22d inst., at 10 p. m., for other wit’s. 
U.S. Circuit Court, 5th Cire’t, East. Dist. of La. 
No-. 2619, 2695, 2734, &e. 
Turspay, Oct. 27th. 1857. 

Pres’t: Messrs. Dunean and McConnell, for def'ts; F. Perin, Esq., 
for compl ts. 

W. H. Patrrey, for defend ’ts, recalled. 

2) a) '! % Is 

Letters of Daniel Clark, written in 1S06, 1807, 1808, 1809, S10, 

(1) in red ink. 

IS11, lettered and numbered (in red ink), submitted to Inspection 
\ BS 
of witness, for proof of handwriting and signatures; I, 2, 1 to 11, 

C 1) i F 

1 to 21, 1 to 23. 1 to 18. 1, 13 to 21. all lettered and numbered in 


red ink. 


After examination of all these letters, witnesses deposes : 


Thev are all in the handwriting of Daniel Clark, and) by him 
signed. The indorsements thereon are not in his handwriting; 
they are all signed and dated by Daniel Clark. 


Cross-exnamined: 


Deo you know where these letters came from, or in whose POsscs- 
sion they have been since their date? 

Answer. | do not know where they came from, nor in whose 
possession they have been. 


(Signed) W. H. PALFREY. 
Attest : ROBT M. LUSHER, U.S. Com’r. 


EASTERN District oF Loutstanxa, Crry or New ORLEANS: 

[, Rob’t M. Lusher, U.S. commissioner for said district, specially 
appointed by the hon. the U.S. cireuit e’t, oth ecire’t and eastern 
district of Louisiana, on the 19th June, 1857, to take depositions 
and receive and register evidence, &e., in the several cases num- 
bered POLO. PODD, 274, 2715, of the docket of thrat eourt, do hereby 

certify that the foregoing deposition of W. IL. Palfrey Wats 
S700) taken and reduced to writing by me,in_ presence of the 

Witness and of the counse| named In) the foregoing proces- 
verbal, and rend Over, carefully examined, revised, ana signed by 
the said witness in my presence. I further certify that said notes 
of admissions, doe’y evidence, &e., as appear in the foregoing tran- 
script, were made with the concurrence and in the presence of the 
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counsel of both and all parties ; that the documentary evidence 
referred to was appropriately indorsed by me. 

| further certify that 1 am not of counsel to or for any of the par- 
ties to the suits in which said deposition is taken, and that [am in 
no manner interested therein. 

In faith whereof I hereto set my hand and affix my ordinary 
official seal. 

New Orleans, Noy. 16th, 1857. 

(Signed) ROBT M. LUSHER, Com’r. [seat] 


U.S. Circuit Court. Fifth Cireuit and East’n Dist. of Louisiana. 


Myra Clark GAINes, Complainant, ) 
. | 
Us , _- ~ 
, , Nos. 2619, 2754, 2695. 
De La Croix and others, Lizarpy, Ciry or | 
NEW ORLEANS, and others. } 


Depositions of Henri Paul Caire and Theodore Guyol, notaries 
public, for defendants, taken, respectively, Oct. 29th and 30th, 1857, 
before Rob’t M. Lusher, commissioner. Subject: Comparison of 
hands, &e., signature, “ Daniel Clark.” to articles of 19th June, 1S13, 
and to other notarial acts exhibited by complainant, and to 24 let- 
ters of Daniel Clark offered by defendants, do., of Louis T. Caire 
(variations, &c.) Signature of I. Dulillet as wit. to articles of 19th 
June, 1813, &c.; order of affixing seals, We. ¢ 

? ‘ 
U.S. Cireuit Court, Fifth Cire’t East’n Dist. of La. 
Myra CLaArK GAINES 
vs. » Nog. POLO, 21> 7 also PHO). 
Lizarpi and others. } 
IRIDAY, Oct. 29th, 1857. 

P. Ff. Boutord and F. Perin, Esqs., for complainant; G. Bb. Dun- 
ean and J. McConnell, Esq., for defendant. 

Henri Pau Carre, for def’ts, having been duly sworn, deposes : 

First Interrogatory. Please state your business and profession. 

Answer. [am a notary public in and for the parish of Orleans, 

and at present in the exercise of that business. 


S7UI Second Interrogatory. Does your profession or business 
necessarily lead you to witnessing the signing of individual 
names by men of business; and when — act is passed before you do 


von see the parties and witnesses sign ? 


Answer. It is an every day’s occurrence with me; often several 
persons on the same day sign in my presence; the least number at 
a time being four, exclusive of my own signature. 

Third Interrogatory. Being thus acquainted and familiar with the 
writings and signatures of business men, will you be pleased to ex- 
amine the five signatures now shown to you, purporting to be those 
of Daniel Clark, to wit, three signatures in notarial records of Phillip 
Pedesclaux, notary, of 1815; two of date Feb’y 25th, 1515; and one 
of date 16th June, 1815; one of date 12th May, 1815, in records of 
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John Lynd, notary, of 1815; and one to the articles of agreement of 
9th June, 1813 (annexed to act of deposit of April 12th, 1841, be- 
fore the late Lewis T. Caire, notary), and stete whether or not you 
can see or find any more variation in the signature of 19th June, 
1$15, from the other four shown you than you discover daily in sig- 
natures of men of business to acts passed before you. 

Answer. At first there might seem to be a discrepancy between 
the different signatures, but for one familiar with signatures and 
accustomed to see business men sign, there is not the least doubt to 
be entertained about these five acts being signed by the same person, 
Daniel Clark. [ may add that in my own signature, although Tam 
a publie officer, there Is more discrepancy In two acts signed at ten 
minutes’ difference than in the five signatures before my eyes. 

fourth Interrogatory. Do not the signatures of the same indlt- 
vidual often vary in signing several times during the same day, 
owing to the different pens which he may use, the different paper on 
which he may be writing, the different ink used, and condition of 
the individual’s mind and temper at the time, or other circum- 
stances; and have you not often observed greater differences in the 
case stated than you find in the act of 19th June, 1515, from the 

former acts before you? 
Answer. It depends greatly on the business or profession 
$702 the individual is pursuing. Generally, people who are accus- 
tomed to write often, such as book-keepers, clerks of court, 
&ec., sign almost in the same manner, and show very little difference 
in their signatures whether the- use the quill, the steel, or the gold 
pen, but I have remarked that among persons whose business does 
not keep them writing a good deal the signature is very often dif- 
ferent. 

Fifth Interrogatory. The volume of notarial acts in which the 
articles of 19th June, 1815, are contained being before you, state 
what notary’s acts they are, and in whose custody they now are. 

Answer. They are Louis T. Caire’s acts, and are now in my custody, 
as his official successor. Mr. Louis Caire died on the 10th Febru- 
ary, 1550. 

Sixth Interrogatory. Please to look at several signatures of the 
late Louis T. Caire, your father, in the said volume promiscuously, 
and state whether or not you cannot see as much or more variety 
and variation in said signatures than exist between the signature 
of Daniel Clark to the articles of 19th June, 1813, and the other 
four of which you have already spoken. 

- (Objected to by complainant, as irrelevant to the issue.) 


Answer. My being acquainted with my father’s signature, and 
having seen him sign very often, renders me unable. to answer this 
question, being too familiar with his signature to judge of the dif- 
ference that might exist between those affixed to the different acts. 


Cross-examination for complainant: 


lst Cross-interrogatory. Do you discover any difference whatso- 
ever between the signature “ Daniel Clark” to the instrument of 19 
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June, 1813, and the 4 signatures referred to in the third direct in- 
terrogatory ¢ | 

Answer. The only difference which I perceive is in the final “ L,” 
being united to the “C” (in aet of 19th June, 1815), whilst it is not 
in the four other signatures. 

2d Cross-lnterrogatory. Is it any part of the duties of a notary to 
compare or imitate handwritings ? 

Answer. It is the duty of no notary to do such things, although 
he might be accustomed to compare signatures for his own sake. 

srd Cross-interrogatory. Has your attention been called before 

to-day to the signature to the articles of 19th June, 1813? 
S703 Answer. It has. 
ith Cross-interrogatory. Have you made a comparison be- 
tween this signature and the four others already referred to? 

Answer. | have compared it with several other signatures of 
Daniel Clark, but whether those in the notarial records now referred 
to were among them I cannot remember; the signatures with which 
I did compare the signature to the articles (before me) were in the 
book taken into court by me on the first day on which the books in 
my custody were required there for examination. 

oth Cross-interrogatory. Has your attention been called to the 
seals, and to the papers attached to them, which are to be found 
eonnected with the signatures to the act of 19th June, 1813? 

Answer. It has. 

6th Cross-interrogatory. Is there any difference in the color of 
the wafers, or in the character of the paper over the seals in ques- 
tion ? 

Answer. The paper over the wafer affixed to Richard Relf’s sig- 
nature is different from the papers aftixed to Daniel Clark’s and 
Beverly Chew’s signatures. 

7th Cross-interrogatory. Please state in what the difference con- 
sists. | 
Answer. The paper used for the seal affixed to Richard Relf’s 
signature is the same as that on which the agreement was drawn; 
besides, the wafer is of a darker hue or color than those used for the 
other signatures; besides, the wafer used for affixing Daniel Clark’s 
seal is darker than the one used to affix Beverly Chew’s seal. 

Sth Cross-interrogatory. Is the paper affixed to the seals of Dan’l 
Clark and Beverly Chew the same as that on which the instrument 
Is Written or difierent from it? 

Answer. It is different. 

th Cross-interrogatory. Do you know whether Daniel 
accustomed to writing his name frequently or otherwise ? 

Answer. He was accustomed to writing it frequently, as I have 
copied it very often myself. 

10th Cross-interrogatory. Would you expect to find fewer dif- 

ferences In tne several signatures of Damiel Clark now before 
S704 you, considering the frequeney with which he wrote his 

name than are to be ordinarily found between two or more 
signatures of the same person. 

Answer. There are very few persons who would write such a regu- 
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lar signature as Daniel Clark, and I can see no material difference 
in the signatures before me. : 
Direct —— resumed for def’ts: 

Ist Interrogatory. Will you be pleased first to examine the three 
seals and the papers over the same, annexed to the signatures of 
Daniel Clark, Beverly Chew, and Richard Relf, and state whether 
or not there Is evidence conn cted therewith to show which wiler, 
with ptper over the same, Was first attached LO the document, which 
second, and which third; and, if yea,state what that evidence is? 

Answer. There is evidence that the wafer and paper opposite Dan- 
lel Clark’s name were affixed first; then were affixed the wafer and 
prper opposite Bev. Chew's name: and the pRLEper opposite Richard 
Relf’s name was affixed last. My reasons for stating so are these: 
the wafer and paper opposite Beverly’s Chew’s name, covering a por- 
tion of the paper opposite Daniel Clark’s name, and the wafer and 
paper Opposite Richard Relf’s signature or name, covering a portion 
of the paper opposite Beverly Chew’s name. 

2nd Interrogatory. Do you not find on going into merchants’ 
counting-rooms or into notaries’ or or other offices, that the water- 
box contains Wafers of various sizes and colors? 

Answer. Generally in the offices of notaries and clerks of courts, 
or other offices (I seldom go into merchants’ offices, and have very 
seldom had occasion to ask for a wafer,) such is the case. 

HW. PAUL CAIRE, 
Not. Puh. 


Sworn to and subseribed, New Orleans, Oct. 29th, 1857, before— 
ROBT M. LUSHER, 
U.S. Com’r. 
Kripay, Octoher 50th, 1857. 
Present: Messrs. F. Perin and P. FE. Bonford, for compl't; Messrs. 
G. B. Dunean, J. MeConnell, J. Livingston, and D. S. Bryon, for de- 
fendants. 


Deposition of Theo. Guyol, for Def'ts, taken 30th Oct... 1S57. 


[ am forty-three years of age; am a notary public, and have been 
such since 1845, but have been engaged in the business for twenty- 
three years; I have examined the signatures of Daniel Clark to the 

power of att’y ot 17th May, ISL5, passes before Lynd, 
8705 notary public; also to two notarial acts passed before Pierre 

Pedesclaux, notary public, on 25th February, 1815, record, 
pages 59, GO: also same slynature LO a receipt passed before same 
notary, of date 15th June, 1815, record, page 240; also to an act of 
sale of date 4th March, 1813, before Pierre Pedesclaux, notary, rec- 
ord, payee é2, being the same acts and signatures examined by the 
witness of complainant heretofore ; and I have no doubt that all the 
said signatures are in the same handwriting, and no two of them 
are exactly alike: l have made copies of al] these “acts ; the records 
were in my possession (of John Lynd), before whom he, said Clark, 
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passed nearly all his acts; [ have made copies of nearly all the acts 
passed by him before John Lynd; the signature of Daniel Clark to 
the articles of agreement between Clark, Chew, and Relf, of 19th 
June, 1813, is, ] have no doubt, genuine; there is always a slight 
difference in the signature of persons in the habit of signing acts be- 
fore me; although the ensemble shows the genuiness of the signa- 
ture, the difference in the appearance of the signatures is caused by 
the difference in the pen, the ink, or by the disposition of the hand, 
and also by the difference in the time of signature. 

Ist. Interrogatory. If the four signatures to which you have re- 
ferred, viz., two acts of 25th February, 1815, are the genuine signa- 


tures of Daniel Clark, and comparing the signature to the articles of 


19th June, 1815, therewith, what is your opinion as to the verity and 
genuineness of the last-mentioned signature? 
Answer. It is my opinion that is genuine. 


2nd Interrogatory. You have already stated that the signatures of 


Daniel Clark to the several acts before you all vary one from another, 
more or léss; please state whether you find that difference any greater 


in said five signatures than you would find in the same number of 


signatures of any other gentleman writing much and with great 
rapidity. 
Answer. I do not. 


5d Interrogatory. Be pleased to examine the two signatures of 


Louis F. Caire to the articles of agreement of 19th June, 1813, and 
the act of deposit of same, of April 12th, 1841, and the three signa- 
tures of the same notary to the three following acts, bound up in the 
record before you, and state whether or not, you find as great 
S706 a variation between said five signatures of Mr. Caire as you 
do in the five signatures of Daniel Clark spoken of by you. 

Answer. [ have examined said signatures of Caire, and I find 
them both in the form of letters, and the body of the name and the 
super flourish of the L and under flourish of same a greater differ- 
ence than there is in the five signatures of Daniel Clark. 

Cross-examined for compl't: 

Ist Cross-interrogatory. Do you perceive any difference in the 
quality of the three pieces of Paper affixed to the seals of Daniel 
Clark, Beverly Chew, and Richard Relf to the articles of 19th June, 
1813 ? 

Answer. | believe that the two top ones (Clark’s and Chew’s) are 
different from the lower ones; those two appear to be of thinner 
paper than the others; the lowest one (Relf's) appears to be of the 
same kind of paper on which the instrument is written. 

Direct resumed for defendants: 

Please examine the three wafers and the three pieces of paper 
over there and state whether or not there is any fact or thing about 
them which will enable [you] to state which wafer and paper were 
placed on the document first, which second, and which third, and 
please state, if so, what such fact is. 

Answer. I have no doubt that the top one (Clark’s) was placed on 


TUE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 1079) 


first, the middle one (Chew's) second, and the third one (Relf’s) 
last. My reason for saying so is that second overlaps the first. and 
the third overlaps the second: the three wafers appear to me to be 
different. 

(Signed) THEO. GUYOL. 


Sworn to and subscribed at New Orleans, Oct. 30th, 1857, be- 
fore— 


ROBT M. LUSHLER, U.S. Cr. 


THEODORE Guyot, recalled for def'ts: 

ith Interrogatory. Please examine carefully the several letters of 
Daniel Clark (24, referred to by Hl. W. Palfrey and D. VY. Childs in 
recent testimony) and state whether or not in your opinion the sig- 
natures of Daniel Clark thereto are or not genuine. 

Answer. I have examined them all, and in my opinion the sig- 
natures are all genuine. I find considerable variation in the 
flourishes under the signatures and in the connexion between the 

final “1” and the initial “C;” also in the case of the “ D”’— 
8707 some having loops and some no loop, but the general char- 
acter of the handwriting is the same in all. 

oth Interrogatory. After your foregoing careful examination of 
these signatures of Daniel Clark, both of the said notarial acts and 
to all the said letters, have you or have you not now any doubt in 
your mind as to the genuineness of the signature of Daniel Clark 
to the articles of agreement of 19th June, 1815? 

Answer. I have none. 

Gth Interrogatory. Please examine the signature of F. Dutillet as 
a witness to the articles of 19th June, 1815, of which you have 
spoken, and state whether you are acquainted with the signature of 
the said Dutillet from having seen bim write and sign his name; 
and, if so, whether said signature now before you is the genuine 
signature of the said I. Dutillet. 

Answer. I am acquainted with the signature of said F. Dutillet 
from having seen him often write and sign his name, and | am of 
the opinion and belief that the signature before hie Is his cenulne 
signature. 

7th Interrogatory. What was the business occupation of the said 
I’. Dutillet at the time of his death and for mMahy years previous. 

Answer. Ile was an auctioneer from the time of my first recollee- 
tion of him up to the time of his death. Ile died five or six years 
ago, at the corner of Bourbon and Ursuline streets ; perhaps longer. 
| went to the funeral. 

(Signed) THEO. GUYOL, 

ROBT M. LUSHER, U. 8. Com’r. 

Oct. 30th, 1857. 


Eastern District of Louisiana. U. S. Cireuit Court. 5th Cireuit. 


I, Robert Mills Lusher, U.S. commissioner, acting specially herein, 
and as by virtue of an order of said honorable court of June 19th, 
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1857, appointing me totake depositions, &e., 1n cases No. 2619, 2695, 
2734, &e., of the docket of said court, and entitled as in the caption 
hereof is set forth, hereby certify that the foregoing depositions of 
Henry Paul Caire and Theodore Guyol were taken and reduced to 
writing by me (excepting only that portion of the latter witness's 
testimony preceding the Ist interrogatory, which Introductory por- 
tion was reduced to writing by J. W. Gurley, Esq., commissioner), 
in presence of the witnesses, respectively, and of the counsel 
S708 named in the foregoing proces-verbal, and read over carefully 
by me to said witnesses, and by them respectively signed in 
my presence. | 
[ further certify that Iam not of counsel to or for any of the par- 
ties to the causes in which said depositions are taken, and tlrat I 
am in no manner whatever interested therein. 
In faith whereof, [ hereto set my hand and affix my ordinary 
official seal. 
New Orleans, Noy. 16th, 1857. 
(Signed) ROBT M. LUSHER, [sear] 
U.S. Cr. 


U.S. Cireuit Court. Fifth Cireuit and Eastern District of Louisiana. 
In Chaneery. 


Myra CLarK GAINEs, Complainant, ) 
vs. | Nos. 2619, 2695, 
Dr LA Crorx and others, Cirries or New ORLEANS | 278 
and BALTIMORE ef als., Lizanpt and others. 


Depositions of, Ist, Joaquin Bermudez, taken Oct. 31st, 1857, in 
addition to that taken July 7th, 1849, in the case 122 of the docket ; 
2d, Louis Lessassier, taken Oct. 5ist, 1857, in addition to that of 
24th July, 1849, in 122, for defendants, before Robert .M: Lusher, 
Comm r. 

Subjects: J. Bermudez on signature of Francisco Bermudez to 
ecclesiastical record, 141 (off. by ‘complainant), official position, 
death, &e. 

L.. Lessassier, cross-exam. for complainant on handwriting of 
letter of May loth, 1857, from Richard Relf to Mrs. Myra C. Gaines, 
offered by complainant (with deposition of R. 8. Strother). 


U.S. Circuit Court, 5th Cireuit and Eastern District of Louisiana 
Myra CLARK GAINES ) 
v's, : . No. 2734. 
Ciry or New Orveans and others.-} 
SATURDAY, Oct. 31st, 1857. 
I. Perin and P. i. Bonford, Esq-., for compl’t ; G. B. Dunean and 


J. McConnell, J. Livingston, for def’t. (Agreement taken 7th, 1849, 
off. by def’t herewith. R. M. L., Com’r.) 
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JOAQUIN BeRMuUDEZ, for defendant, having been called up as a 
Witness, and being sworn: 


S709) It is agreed that the testimony of said witness as it now 

appears of record in the case 122 (printed on page O96 of 
the printed record of said cause), be taken as said witness’s testimony 
herein, witness now adding: 


On Ecclesiastical Record 141. 


I haveexamined this document and I believe itto have been signed 
by Francisco Bermudez, who was an uncle of mine. In 1815 | went to 
Havana and | there remained until 1S18, and during that interval | 
saw his writing and his signature, and | believe this document was 
signed by him. He was not an eseribano publico, l.e@., he kept ho re- 
cord of his acts. The acts passed by him were recorded in my notarial 
office. This was,as I understood, a privilege given to him by the King 
of Spain ; he was the King’s notary, or royal notary, eseribano real, 
while those who kept the records were termed eseribanos publicos. 
He had the same power to pass acts as notaries public, and to cause 
them to be recorded in the offices of such notaries to have the same 
effect as acts passed before such notaries themselves. This distine- 
tion arose, I understood, from the fact that the offices of the notaries 
public were private property having been purchased. 

I have no doubt as to the genuineness of the signature of Fran- 
cisco Bermudez to. the ecclesiastical record J41 before me. 


To cross-interrogatory, says: I cannot remember when this uncle 
of mine died. He died in Havana. It must have been after 1818, 
as he was alive when I left Havana in 1818. He must Lave been 
over fifty years of age, or about that age. 


(Signed) : J. BERMUDEZ. 


Sworn to and subscribed at New Orleans the 3lst Oct, 1857. be- 
fore— 
ROBT M. LUSHER, 


U.S. Com’r. 
U.S. Ciréuit Court, 5th Circuit, East. District. 


Myra CLARK GAINES 

is - —4 

“a . 2695, 2715, 2754. 
Cirres OF New OrvLEANS and BALTIMORE and | 

others, De LA Crorx et a/., Lizarpt et al. | 

Oct. S5ist, 1857. 

8710 Present: Messrs. Perin and Bonford, for compl’t; G. B. 

Dunean and J. McConnell, J. Livingston, D. S. Bryan, for 

defendants. 
Testimony of Defendants. 


Louis Lessussier, called up as a witness, having been duly sworn, 
and having read his testimony, taken 24th July, 1849, in case 122 of 


the docket, and now of record (also On pape: 22-5 of printed rec- 
ord of said cause), states that said testimony is correct in every par- 
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ticular (Thoun should be Thom), and that he knows nothing more 
than is contained therein ; and thereupon defendants offer in evi- 
dence and produce said testimony of Louis Lassessier, taken July 
24, 1849, which is accordingly identified herewith by being indorsed 
as off 'd, Uct. 3], ‘67. HK. M. L., CF. 


Cross-examined for complainant : 


ist Cross. Please state whether Daniel Clark was or was not a 
partner of Chew and Relf. or either of them, at the time to which 
vou refer in your testimony. 


Answer. I do not know; | know nothing of the private affairs of 


said parties; there was no publie partnership that [I ever heard of. 

2 Cross-interrogatory. Be pleased to look at the letter now shown 
to you, purporting to be from Richard Relf, May 15th, 1857, to Mrs. 
Myra Gaines, and state whether the handwriting thereof is familiar 
to you, and if it be, whether said letter is in the genuine handwrit- 
ing of said Richard Relft. 

Answer. The handwriting of said letter is familiar to me; it 1s in 
the genuine handwriting of Richard Relf, and by him signed; have 
often seen him write and sign his name. 

(Signed) L. LESSASSIER. 

Sworn to and subscribed, New Orleans, Oct. 3lst, 1857, before— 

ROBERT M. LUSHER, 


U.S. Com’r. 
Kastern District of Louisiana, U.S. Cireuit Court, 5th Circuit. 


[, Robert Mills Lusher, U.S. commissioner, acting specially here 


under and by virtue of an order of said honorable court of 


S711 19th June, 1857, appointing me to take depositions, &e., In 

the several causes described in the caption hereof, hereby 
certify that the foregoing depositions ef Joaquin Bermudez and 
Louis Lessassier were each ot them, Ol} the oist of October. L857, 
tuken and reduced to writing by me in presence of the witnesses re- 
spectively and of the counsel named in the foregoing process-verbal, 
and carefully read over to and signed by said witnesses respectively 
in my presence. I further certify that the “agreement” noted In 
said proces-verbal was so noted with the concurrence and in presence 


of the counsel of the parties. I further certify that I am _ not of 


counsel to or for any of the parties to the causes in which said 
depositions are taken, and that Lam in no manner whatsoever iInter- 
ested therein. | 
In faith whereof I hereto set my hand and affix my ordinary 
official seal, at New Orleans, this 16th November, 1857. 
[SEAL. | ROBT M. LUSHER, 


l) S. Com’r. 
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Def?ts Keide nce, Deposition of P be i A. Brown. Wi'ness Oil Part of De- 
fendant, Taken in Philadelphia on 1Oth August, LSo7. 


Circuit Court of the United [States], holding Sessions In and for the 
Mastern District of Louisiana. 


To Wm. Ilenry Rarule, Ksq., United States commissioner, or to any 
Louisiana commissioner, judge, or justice of the peace residing In 


Philadelphia : 


Know ye that, reposing special trust and confidence in your in- 
tegrity and ability, we hereby authorize and require you that vou 
call and cause to come before you Peter A. Brown, and him duly 
examine on oath touching and concerning certain matters and 
things in a case now pending in the said court wherein Myra Clark 
Gaines is plaintiff and I. De la Croix is defendant, and the same 
examination so taken and reduced to writing vou certify under 
your hand and seal and enclose to this court without delay, to be 
read -in. evidence on the trial of said cause, and send also this 

writ. 
S712 Witness the Honorable Roger B. Tanev, Chief Justice of 

the Supreme Court of the United States, at the City of New 
Orleans, this 14th day of July, anno Domini 1857, and the eighty- 
second (82d) year of the Independence of the United States of 
America, 

(Signed) J. W. GURLEY, Clerk, [SEAL. | 

By A. LAVISON, Dep't. CVE. 


Circuit Court of the United States, Eastern District of Louisiana. 
Myra C. Garnes vs. F. De LA Crorx. 


Interrogatories to be propounded to and answered under oath by 
Peter A. Brown, residing in Philadelphia, the answers to which 
are to be used ils evidence Ol} the trial of the above-entitled Cause: 


Interrogatories-in-chiet : 


Interrogatory Ist. State your age and residence. 

Interrogatory 2nd. State whether or not vou were acquainted with 
the late Samuel B. Davis, formerly of the city of Philadelphia, and 
latterly of the city of Wilmington, Delaware. If aye, state how 
long you knew him, and whether he is now living or dead. 

Interrogatory 3d. If in answer to the last interrogatory you state 
that the said Davis is dead, please state whether or not you have or not 
under your possession or control any of the pavers pertaining to his 
estate. And if yea, state, if vou please, the authority by which they 
came into your possession. 

Interrogatory 4th. Are you or not acquainted with the complain- 
ant in this case, Myra C. Gaines? If yea, state whether you did or 
not know her when she resided in the family of the said Davis? 
And if vea, state by what name she was then known, received, and 
introduced in the community in which she then resided. 

Interrogatory 5th. Please state whether or not among the papers 
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which have come into your possession, if any such there be as re- 
ferred to in your answer to the 3d foregoing Interrogatory, there are 
any letters purporting to be addressed to the said Davis by Daniel 
Clark referring to the paternity of the complainant, Myra C. 
$713 Gaines, then called Myra Davis? And if aye, be pleased to 
produce the same before the commissioners, and annex them 
to your answers hereto 


(Sioned) DUNCAN & McCONNELL, Solicitors. 
Cireuit Court of the United States. Eastern District of Loultsiana. 


Myra C. GAINES ) 
US. » No. 2619. 
i. De La Crorx. } 


(ross-anite rrogatories. 


The said complainant, by her counsel, reserving all legal objee- 
tions tothe admissability and competency of the interrogatories-in- 
chief, and to the answers thereto by the said Peter A. Brown, pro- 
pounds the following: 

Cross-int. Ist. Should you have or find any letters written by the 
said Daniel Clark relative to the paternity of the complainant, vou 
will please state whether you know them to be genuine, or what 
leads you to suppose they are? You will please annex to your an- 
swer all titles and documents on the subject which you may find 
among the papers of the said Davis. 

Cross-int. 2nd. If you state that complainant was known in the 
family of the said Davis as Myra C. Davis, state what name the C. 
was the initial of, and whether the said Davis ever said anything 
that induced you to suppose she was his child, and whether he ever 
Informed you that she was not, and at what time. State further 
how long and up to what period she was so considered the child of 
the said Davis. 

Cross-int. 3rd. Have you any other documents in your possession 
or under your control in the handwriting of Daniel Clark, or pur- 
porting to be written by him, relating to or in any way concerning 
the complainants, or do you know any other matter or fact that 
would be of advantage to the complainant in support of her claims 
upon the estate of said Clark as his universal legatee? If yea, you 
will please produce the same and annex your answer. 

Cross-int. 4th. What are your relations towards the complainant? 
Are they friendly or otherwise? Have you ever expressed any 

opinion-or wish with respect to her success in the present or 
$714 any other litigation concerning the estate of the said Daniel 
Clark? If vea, state what the character and extent of such 
title or interest is as fully as if you were particularly interrogated 
thereto. If so employed, state by whom, and when, and whether 
you are still so employed? Are you connected in any manner with 
the family of the said Davis? If vea, in what relation, and how? 
(Signed) r. PERIN, Sol’r for Complt. [SEAL. | 
P. bk. BONFORD, for Compl. 
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Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 
CLERK'S OFFICE. 
| certify the foregoing to be true copies of the interrogatories-in- 
chief and cross-interrogatories on file in this office. 
Witness my hand and seal of said court at New Orleans, this 
ninth (9th) day of July, A. D. 1857. 
(Signed) J. W. GURLEY, CUk. [seat.] 
By A. LAVISSON, Dep. CUE. 


Deposition of Peter A. Brown, Esq., a witness produced, swern, 
and examined, by virtue of the annexed commission, on the 10th 
diy of August, in the vear of our Lord one thousand eight hundred 
and fifty-seven, at the office of William Henry Rawle, at the north- 
east corner of Sixth and Adelphia streets, in the city of Philadel- 
phia, in the State of Pennsylvania, before me, the said William 
Henry Rawle, the commissioner named in the annexed commission, 
and also the commissioner for the State of Louisiana, to take testi- 
mony in the State of Pennsylvania, in a certain cause now pending 
in the circuit court of the United States for the ninth judicial cir- 
cuit, holding sessions in and for the eastern district of Louisiana, 
wherein Myra C. Gaines is plaintiff, and F. De la Croix is defend- 
ant, on the part of the defendant. 


W. H. R., Com’r. 


PETER A. BROWNE, of the city of Philadelphia, being produced, 
sworn, and examined, answers as follows to the interrogatories pro- 
pounded to him in this cause: 

Ist. To the first interrogatorv he answers: Iam _ seventy- 
S715 five years of age, and my residence is in the city of Phila- 
delphia. 

2d. To the second interrogatory he answers: I was well acquain- 
ted with the late Colonel Samuel B. Davis, formerly of the City of 
New Orleans, afterwards of the city of Philadelphia, and lastly of 
Delaware Place,in the hundred of Wilmington, in the State of Dela- 
ware, from the year 1812, at which time, to the best of my recollee- 
tion and belief, said Davis came here from New Orleans, until the 
year 1854, when he died at Delaware Place on the sixth day of Sep- 
tember of that year. 

3d. To the third interrogatory he answers: I have in my _ pos- 
session and under my control a great many documents and papers 
pertaining to the said estate of the said Davis—a part of them were 
delivered to me by Sparks, Esq., who preceded me as adminis- 
trator pe ndente lite to the said estate, and the remainder were 
handed to me by Mrs. Sally B. Davis, the widow of the said Samuel 
B. Davis. I received and do hold the whole of the said documents 
and papers, by virtue of letters testamentary upon the said estate to 
me granted by the register of wills of the county of New Castle, mn 
the State of Delaware. 

4th. To the fourth interrogatorvy he answers: I did know the 
plaintiff (called in the interrogatories Myra C. Gaines) from the time 
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she came to Philadelphia from New Orlcans, in the year 1812, 
until her marriage to Wm. Whitney, which, to the best of my recol- 
lection, was in the year 18357. During that time she resided in 
the family of Col. Davis, and was, during all of it, called and known 
by the name of Myra Davis. She was never called, or known, or 
received, and introduced into society, or the community in which 
she then resided, by the name of Myra Clark, nor “ Myra C. Davis,” 
or by any other name than “ Myra Davis.” She ealled Col. Davis 
“pa,” and the then Mrs. Davis “ma,” but Col. Davis, both then 


and afterwards, told me that she was the natural daughter of 


Mr. Daniel Clark and only the adopted daughter of Mrs. Davis 
and himself, and that she was so esteemed and reputed by the 

whole of his, Col. Davis's, family. If she had ever, during 
$716 the period of which I had spoken been called or known by 

any other name than “ Myra Davis,” such was the intimacy 
between myself and my family and Col. Davis and his family that 
[ think I would have known it; I would now remember it. Col. 
Davis told me that he named the plaintiff “ Myra” after Miss Myra 
Harper, afterwards Mrs. Myra Wilkenson, who was the niece of Col. 
Davis and sister to my wife. I have been informed that Mrs. Har- 
riet Smythe (formerly Harriet Harper) has deposed that during the 
life of Damel Clark the plaintiff was always ealled Myra Clark by 


the whole family of Col. Davis; but Miss Harper was a resident of 


New Orleans in 1812, when the plaintiff came to Philadelphia with 


Col. Davis. and remained in New Orleans until after the death of 


Daniel Clark, so that she could not have known of her own 
knowledge what was transpiring in the family of Col. Davis in Phil- 
adelphia and in Delaware. 

oth. To the fifth interrogatory he answers: Among the papers 
which have come into my possession belonging to the estate of Col. 
Davis, as referred to in my answer to the 3rd foregoing interroga- 
tory, there is no letter purporting to be addressed to the said Davis 
by Daniel Clark referring to the paternity of the plaintiff. There 
Is among said papers a letter from Daniel Clar« to Col. Davis, dated 
Sligo, 5th of April, 1805, but it contains no such reference. 


To the cross-interrogatories he answers as follows: 


Ist. To the first cross-interrogatory he answers: I have already 
answered that. I have not found any letter such as is herein re- 
ferred to. 

2d. To the second cross-interrogatory he answers: I have already 
answered that the plaintiff was not known in the family as Myra C. 
Davis. In further answer to this interrogatory, I say that Coi. Davis 
never said anything to me or in my presence which induced me to 
believe or suppose that the plaintiff was his (Col. Davis’s) child ; but 
on the contrary, Col. Davis frequently told me that she was the 
natural daughter of Daniel Clark and his (Col. Davis’s) adopted 

chile only. | cannot point out out any time in particular in 


8717 ~which this was said, because it happened in the course of 
conversation, at intervals extending over the whole time of 


our acquaintance. On one occasion Col. Davis told me that his 
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deposition had been taken in one of the suits heretofore brought by 
the plaintiff, upon which I said that I supposed that he had declared 
that Daniel Clark had not been married to the plaintiff's mother; 
to which Col. Davis answered that the question had not been put to 
him in such a direct manner as to elicit an answer, but he added 
that he (Clark) was no more married to her than he (Davis) was. 
To the inquiry “ how long and up to what time she was consid- 
ered the child of Col. Davis,” I answer that she never was so con- 
sidered by any member of the family with whom I conversed on 
the subject. 
ord. ‘To the third cross-interrogatory he answers: I have no other 
document in my possession or under my control in the handwriting 
of the said Daniel Clark, or purporting to be written by him, relat- 
ing to or in any way concerning the plaintiff, nor any document, 
except some receipts given by Clark to Davis, and a letter from 
Clark to Davis, dated the 19th of August, 1809. I do not know any 
other matter or fact that would be of advantage to the complainant 
in support of her claims upon the estate of said Clark as his univer- 
sal legatee. 
4th. To the fourth cross-interrogatory he answers: My relations 
towards the complainant are not unfriendly. An angry word never 
passed between myself and herself that, can remember. In answer 
to the inquiry whether I have “ ever expressed an opinion with re- 
spect to her success in the present or any litigation concerning the 
estate of the said Daniel Clark,” | answer that upon a subject upon 
Which so much has been written and printed by the complainant 
and others it was hardly possible to avoid forming an opinion, and 
[ have long been and am now of opinion that Daniel Clark never 
made any devise or bequest in favor of the complainant in any 
last will and testament, and this opinion I may have, and prob- 
ably have, expressed. In answer to the inquiry whether | 
have expressed “any wish with respect to her success ” 
S718 I] answer as follows: “I have been informed that the com- 
plainant has caused to be taken the deposition of Mrs. Harriet 
Smythe (formerly Harper) to the effeet that Daniel Clark had made 
his will, and thereby left his estate to the complainant, and that he 
had called her “ his” legitimate child. Soon after the death of Dan- 
lel Clark in New Orleans the said Harriett came from that place to 
Philadelphia, where she remained a considerable time, during which 
L had frequent conversation with her concerning the complainant, 
Daniel Clark and Col. Davis, in which conversation she, the said 
Harriett, uniformly represented the complainant to be the natural 
daughter of the said Daniel Clark and the adopted daughter of Col. 
Davis. She, the said Harriet, frequently narrated the circumstances 
attending the sickness, death, and burial of Daniel Clark, and some- 
times with great minuteness, even to the description of the clothes in 
which he was buried; but the said Harriet, in the said conversa- 
tions, never said one word about Daniel Clark baving made a will 
in favor of the complainant, nor of his calling her his legitimate 
child. While, therefore, | would rejoice to hear that the complain- 
ant had recovered her just rights, | would not wish to hear that she 
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orany one else had sueceeded in a suit by false testimony, and I 
may have, and probably did, express these sentiments. 

In further answer to this interrogatary I say that | have no inter- 
est/y, direct or indirectly, in this cause, nor Inany question involved 
in the same. I have never been employed, nor in any wise inter- 
ested, in any claim or pretension, or by any party or parties, adverse 
to or having an interest adverse to that of the complainant in the 
preniises. 

[am connected with the family of the said Davis by mezrriage, 
miv wife being his niece. 

At the close of this my deposition I desire to add, in order that 
there may be no misunderstanding Upon the subject, that the letters 

and receipts I have referred to in this deposition are all that 
8719 [have found among Col. Davis’s papers in the handwriting 
of Daniel Clark, and that‘in none of them is there the least 
allusion to the complainant or her paternity. 
(Signed) P. H. BROWNE. 


Sworn to and subscribed before me,this tenth day of August, A. D. 
LSo7. 


(Signed) WM. HENRY RAWLE, 


Commissioner. 


[, William Ilenry Rawle, the commissioner named in the annexed 
commission, and also the commissioner in the State of Louisiana to 
take testimony in the State of Pennsylvania, do hereby certify that 
the deponent, Peter A. Browne, was by me duly sworn to declare 
the truth on the questions put to him in this case; that the interro- 
gatories and cross-interrogatories were produced to him, and _ his 
answers thereto taken in writing by me and subseribed by him in 
my presence on the day and at the place in that behalf first afore- 
sald, 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office, this tenth day of August, in the year of our Lord 
one thousand eight hundred and fifty-seven. 

(Signed) WILLIAM ILENRY RAWLE, [seat] 


(onimssioner. 


Circuit Court of the United States, Fifth Circuit, and Eastern Dis- 
trict of Lousiana. In Chancery. 
Myra C. GAINES 
Us. ~-No. 2734 and Nos. 2619 and 2695. 
i 
Lizarpi etal. Jj 


Comp'ts’ Motion lo Suppre SS, 


The complainant herein, appearing by the undersigned counsel, 
now moves the court to suppress the depositions, letters, and other 
documents offered and filed in the said cases by and on behalf of the 
defendants, and objects to the introduction of the same as evidence 
upon the following grounds, to wit: 


~< * fms 
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Deposition of Pr. A. Brow fi. 


To the interrogatories of the defendants to Peter A. Brown and his 

answer to the interrogatories of both defendants and plaintiff, and 

Inquire Into facts not relevant to any issue in the said cases 

$720 hot responsive Lo the questions put. There Wis ho question 

which authorized the witness to sav from his own knowledge 

or to repeat the statement of other Persons threat complainant Wiis the 

natural child of Daniel Clark, or that he was never married to her 
mother. 


(Def’ts’ Ev., Nos. 1 to 12, offered June 12th 1857.) 


To the bitls, answers, demurrers, and decisions in the cases Nos, 
122. ana L735, noted by the comliissioner, d. \W. Gurley, June 221, 
1857, and numbered by him as 1 to 12, inclusive, because the issues 
raised and decided in the said causes, and the capacities and quality 
of the parties are not the Samie as they appear in) the pres nt sults: 
and said documents are inadmissable and incompetent to prove any 
facts stated therein. 

(Detf'ts’, No. 15.) 


To the will of Daniel Clark of 1811, as irrelevant. 
(Def’ts’, No. 16.) 

To the power of attorney of Joseph Read, executor of Mary Clark, 
because irrelevant, and there is no proof that he was such executor: 
and because, as a foreign executor, lie was without power to act as 
such in this State. 

(Def’ts’, 17 and 1S.) 

To two powers of attorney to J. Desgrange, of 1801, being Nos. 17 
and 18, of def’ts’ evidence, filed June 22d, 1857: because the same 
are irrelevant. 

(Def’ts’, Nos. 19 to 23.) 

To acts of sale described in Nos. 19 to 23 (inclusive) of def’ts’ evi- 
dence offered before said commissioner, June 25rd, LSo7, being acts 
of sale from Clark to Bellechasse, and De la Croix, and from them 
to complainant ; because irrelevant. 

(Def’ts’, No. 24.) 

To the marital proceedings between Desgrange and Marier Julien 
Carriere, of 1794, being No. 24 of defend’ts evidence offered June 
25rd, 1857, as irrelevant. 

(Def’ts’, Nos. 25, 26, and 27.) 

To the records of suits Nos. 1540, 178, 561, 966, and 987, being 
No:. of defendants’ evidence 25, 26, and 27. filed June 23rd, 1857, as 
Irrelevant and inadmissible, and incompetent. because they were 
proceedings to which neither nor the said Clark, through whom 
she claims, were party or privy. 


144G 
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(Def’ts’ Ev., No. 20.) Deft of Coxe. 


To the deposition of Daniel W. Coxe taken in the case of 

8721 Barnes and wife vs. Gaines and wife, being defendants’ evi- 

dence, No. 29, offered June 23d, 1857, because the same was 

taken in a case in which the parties were different, claiming In a 

different capacity, a different cause of action, and different Issues ; 

and because it is shown that said witnesses had a direct interest 
against the present complainant. 


(Clark’s Letters, and Others.) 

To all the letters of Daniel Clark to Coxe, (except the letter dated 
Sept. Sth, 1812, defts’ evidence No. 34,) or from him to Chew &° 
Relf: the letter from Mon’r Anderson to Clark; the one from Jane 
Green: and those from Mrs. Clark to Daniel (lark, contained in de- 
fendants’ evidence, Nos. 30, 31, 32, 33, 35, 36, 37, 38, and 39, filed 
June 25d, 1857, as irrelevant. 

(Def’ts’ No. 40. Dep’n of W. FE. Huling.) 

To the deposition of W. E. Huling, (def'ts’ Ev. No. 40) because the 
same is irrelevant; states hearsay, and was taken in a cause in which 
the issue, the cause of action, the parties, and their quality and ¢a- 
pacity were different. 

(Detf’ts’, Nos. 42 to 60.) 

To ali the letters written by or to Clark, contained in defendants 

Sv., from 42 to 60, inclusive, tiled June 23d, 1857, as irrelevant. 
(Det ’ts’, 16 to 96.) 

To all the letters written by or to Clark, and all other letters 
contained in defendants’ Ev., numbered from 61 to 96, inclusive, 
filed June 24th, 1857, as irrelevant. 

(Def’t-’, 100.) 

To the interrogatories to Samuel B. Davis, being defendants’ Ev., 
No. 100, as irrelevant. 

(Def 't-’, 104.) 

To sale of slave from Desgrange to Paillet, defendants’ evidence, 
No. 104, as irrelevant. 


(Def’t-’, 105 and 106.) 
To sale of slaves from Desgrange to Goarter & Marino, defendants’ 
evidenee, 105 and T06.as irrelevant. 
(Def., 108 to 116.) 
To various letters to and from Clark in defendants’ evidence. 108 
to 116, inclusive, as irrelevant. 
(Det'ts’. 119: 190. 1291.) 


To the letter of Lurier to Clark, defendants’ evidence, 119: to the 
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rec’t of Relf, ag’t of Clark, defts’ Ev., 120; to th eletter of Inventory 
to Clark, defendants’ evidence, No. 121, ils irrelevant. 
8722 (Def’t-’, 123.) 
To letters of Hulling to Clark, defendants’ evidence, 123, as irrel- 
evant. 
(Def’ts’, 124.) 
To Jetter from Coxe to Clark, defendants’ evidence, 124, as irrel- 
evant. 
(Def’t-’, 126.) 
To letter from Hampton to Coxe, def’ts’ evidence, 126, as irrele- 
vant. 
(Det’t-’, 127 to 130.) 
To letters from Hulling to Clark; from Cox to same; from Chew 
& Relf to same; and from Clark to Chew & Relf. defendants’ evi- 
denee, No-. 127 to 130, inclusive, as irrelevant. 
(Def’ts’, 131 to 138.) 
To the letters to and from Clark, and to and from all other per- 
sons, in def’ts’ evidence, from 131 to 138, inclusive, as irrelevant. 
(Def’t-’, 159.) 
To Green’s ace’t in 1802 and 1803, def’ts’ evidence, 139. as irrele- 
vant. 
(Def’ts’, 140 to 1444.) 
To letters from and to Clark, in def’ts’ evidence, 140 to 144. inelu- 
sive, as irrelevant. 
(Def’ts’, 145.) 


To statement of debts in def’ts’ evidence. No. 145. as irrelevant. 
(Def ’ts’, 146.) 

To letter from Reed & Pura, def’ts’ Ev., 146, as irrelevant. 
(Def’t-’, 147.) 

To all the documents and letters contained in defendants’ eyidenee, 
fron No. 147 to 158, inclusive, as irrelevant. 

All the foregoing evidence was offered before the said Gurley, 
commissioner, on the 22d, 235d, and 24th June, 1857. 

(Def’t-’, 159.) 

To transeript from 2d district court of suit of Whitney and Wife 
vs. O Bearne ef al., det 'ts’ evidence, No. 159, as irrelevant and incom- 
petent. 

(Def’ts’, 160.) 

To printed answer of De la Croix, def’ts’ evidence. 160. as irrele- 

vant and Incompetent. 
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(Def’ts’, 161.) 


To petition, citation,and return of Zulime C. Desgrange vs. Gerome 
Desgrange, def’ts’ evidence, 161, because it is not a complete record, 
and neither the complainant nor the said Clark, through whom she 
claims, Was a party or privy to the said cause. 


(Def’t-’, 162 to 164.) 


8725 To the “order,” “stipulation,” and “ printed copy,” &e., in 

defendant’s evidence, No. 162 to 164, inclusive, as irrelevant 
and Incompetent; LO the contract of assignment from {4 Relf, ex’r, NC., 
to De la Croix, defendants’ evidence, No. 165, as irrelevant and in- 
competent, and because it is not shown that said executor was au- 
thorized by the court to sell Clark’s contract with the Orleans 
Navigation Company,and the said sale was made for an inadequate 
consideration. 

(Det’ts’, 166.) 


To mandate of U.S. Supreme Court in suit No. 1729, def’ts’ evi- 
dence, No. I66, as irrelevant and Incompetent. 


(Def’ts’, 167.) 


To the proof of Clark’s will of 1S11, contained in def’ts’ evidence, 
No. 167, as incompetent and irrelevant. 


The foregoing evidence, from 159 to 167, was offered before said 
commissioner, Gurley, on the 30th October, 1857. 


To the articles of agreement between Clark, Chew, and Relf, dated 
June Oth, ISL3, offered by defendant before Commissioner Lusher, 
October 19th, 1857, because the original is not proved, and the sig- 
nature of Clark to that document is not shown to be genuine; be- 
Cause the same 1s irrelevant and Incompetent; because the said 
instrument Is incomplete. and since its date alterations and. addi- 
tions of a material character have been made to the said instru- 
ment. 

(Def’ts’, N, O; P.) 


To Documents, N, O, P., offered before Commissioner Lusher, Oct. 
Mth, 1857, N being contract between Clark and Orleans Navigation 
Co., Oct. 19th, 1812; O being another contract between same, as irrel- 
evant and incompetent; P being sale of slaves by Relf, executor of 
Clark, to De la Croix, Oct. 16th, 1815, because it is not shown that 
said Relf was authorized to sell the same, nor any necessity for such 
sale to pay the debts of Clark, and for the further reason that said 
De la Croix was constituted tutor to complainant, and was without 
power to purchase said slaves. 


(Def’ts’, A to M, Clark’s letters.) 


To letters of Daniel Clark to Chew and Relf, dated in 1802, and 
marked A, B,C, D, EK. If. G,. HH. i. kK. L, M. 4. and 5. and offered by 
def’ts Oct. 19th, 1857, before Commissioner Lusher. as irrelevant. 
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(Bellechasse letter.) 


8724 To letter from Bellechasse to Coxe, dated Dee’r 10th, 1819, 
offered by defendants Oct. 20th, 1857, before Commissioner 
Lusher, marked Z, as irrelevant. 


(Marriage, Desgrange and Carriere.) 


To the notarial proceedings between Desgrange and Maria Julia 
Carriere Dec’r 2d, 1794, No. 434, offered before Commissioner 
Lusher Oct. 21st, 1857, as irrelevant. 


(G. B. Dunean.) 


To all that part of the deposition of Greer B. Duncan, taken be- 
fore Commissioner Lusher Oct. 20th, 1857, which states hearsay, par- 
ticularly his answers to facts derived from Dan’l W. Coxe and Riech’d 
Relf. 

(Records in suit 122 and other cases.) 


To all the bills, supplemental biils, answers, pleas, demurrers, de- 
Crees, opinions, mandates, consents, and other documents, specified 
on the first five pages and a part of the sixth page of documentary 
evidence, offered before Commissioner Lusher on the 22d of Octo- 
ber, 1857, including the whole record in the ease of Gaines and 
Wife vs. Chew and Relf ef a/., No. 122, in this court, because the 
same were proceedings in causes in which the parties, and their 
quality and capacity, the cause of action, and the issues, were all 
different; and because the same are incompetent to establish any 
part stated therein. 

(Sales by Chew and Relf as execut’s of Clark and ag’s of Mary Clark.) 

To the act of sale to Thomas Bonsignere by Chew and Relf, act- 
ing as executors of Daniel Clark, dec’d, and as agents of Mary 
Clark, dated January 5th, 1821, because Chew and Relf were not 
then the qualified executors of said Clark; that there was no neces- 
sity for the sale shown, and the said sale was made without comply- 
ing with the formalities of law to give validity to such sales; and 
because said Chew and Relf had no power to sell for Mary Clark ; 
and the property embraced in said sale was not the property of said 
Mary Clark. 

(Alimony suit.) 


To the record of the suit of Zuline C. Desgrange vs. J. Desgrange, 
No. 178, offered before Commissioner Lusher October 25d, 1857, 
on the grounds stated above, when the same document was filed 
before Commissioner Gurley. 


> 


Si 25 (Whitney & wife. Petition,) 

To the petition of W. W. Whitney and wife in suit $45 in court 
of probate, offered before Commissioner Lusher Oct. 25d, 1857, as 
irrelevant. 
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(4 ‘lark’s eontract. Nav. Co.) 


To the contract and bond between Clark and the Orleans Naviga- 
tion Company, dated October 12, 1812, offered before Commis- 
sioner Lusher Oct. 25d, 1857, as irrelevant. 


(Assignment.) 


To assignment of said contract on the grounds above stated. To 
the acts of sale of slaves by Relf. executor, to De la Croix, dated Oc- 
tober 6th and December 11th, 1815, because the said De la Croix, 
having been appointed tutor to plaintiff! by the said Clark, was 
without capacity to purchase, and because the said Relf did not 
observe the formalities ot law 11) making seid sale. ) 

(Mary Clark’s will.) 

To the COPY of the will of Mary Clark, deposited in the othce of 
Carlile Pollock, notary, Aug. 28, 1824, because the saime 1s not proved 
or certified according to the act of Congress, and because the same 
is irrelevant and Incompet nt. 

To the opinion of the U. States Supreme Court in case No. 61 
United States vs. King and Coxe, offered before Commissioner 
Lusher October 25, 1857, as irrelevant. 


, 


(Mandate in same.) 
To the mandate in said case on the same ground. 


(Marriage between Desgrange and M. J. Carriere.) 


To the marital proceedings of Desgrange and M. J. Carriere of 
1794, on the grounds stated when the same document was offered 
before Commissioner Gurley. ' 


(Stipulations in other suits.) 


To the stipulations oth red by defendants before (‘commissioner 
Lusher October 29th, 1857, having been made in suit No. 1731 on ’ 
the erounds threat no consent of counsel ‘made In another CAuUSse Is 
admissable to prove any fact In this. 

To the deposition of WV. W. Montgomery, offered before C‘om’r 
Lusher Oct. 29th, 1857, because irrelevant. and because the 
same was taken In a case in which the parties and their inabi-tv 
and capacity, the cause of action, and the issues were all different ; 
also the documents filed with said deposition, on the same ground. 
$726 (Caroline Barnes, and in suit 122.) 

lo the answer of Caroline Barnes in suit No. 122. offered October 
29th, 1857, because irrelevant and incompetent, and filed in a cause 
in which the cause of action, the issues, the parties, and their quality 
and capacity were different. 


(Deposition of D. W. Coxe in suit No. 122. Exhibits annexed to the 
Same.) 


To the deposition of Daniel W. Coxe, taken in suit No. 122 on 
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the 25th of August, 1849, because irrelevant, and because the same 
was taken in a case in which the cause of action, the issues, the par- 
ties, and their quality and capacity were all different, and because 
said Coxe had an interest against the complainant; and to all the 
letters and documents annexed to said deposition, except two ietters 
from Clark to Coxe, dated May 3rd, 1810, and Sept. 15th, 1811, be- 
cause irrelevant and incompetent. 


(Dep’t. of Madame Bellavier, Miller, e a/.) 


To the deposition- of Madame Bellavier, W. Miller, John Baches, 
Julie A. C. Wood, Caroline M. Stamrad, Anne M. Callender, Seth 
Barton, and Pierre Debreys, on the same grounds as stated to the 
deposition of Daniel W. Coxe. 


(Slaves to De la Croix. Sale.) 


To sale of slaves by suecession of Clark to De la Croix, of date 
December 11th, 1815, on the grounds urged against the sale from 
Relf, executor of Clark, to De la Croix of Oct. 6th, 1815, marked P. 


(Deposition- of L. 'T. Caire e al.) 


To the depositions of L. T. Caire, Z. Covellier, Etienne Carraby, 
Jean Carron, J. Courcelle, Anthony Cruzat, Horatio Davis, Jean b. 
Dejan, G. Musson, J. A. Quenner, P. J. Fricon, and T. Zasharne, 
offered Oct. 30th, 1857, on the grounds stated against the introdue- 
tion of the deposition of Daniel W. Coxe. 


(Proceedings, &e., in suit- 122, 1731, 1785, 1408, 1728.) 


To all the proceedings, decrees, opinions, mandates, bills, notions, 
applications, and other documents in suits 122, 1751, 1729, 1785, 
1408. and 1728, offered October 31st. 1857. because they were had in 
suits in which the cause of action, the issues, the parties, and their 
quality and capacity were different. 


$727 (170 doe’ts, off’d in 1849, and twiee in 1857.) 


To the one hundred and seventy documents offered before Com- 
missioner Gurley in 1849, and again before Com/’r Lusher October 
dist, 1857, on the grounds stated, when offered separately before 
Commissioner Gurley in 1857, as hereinabove objected to, and on 
the ground that they are irrelevant and incompetent 

(Petition in sue’n of Mary Clark.) 

To the record of the proceedings in 2d district court of New Or- 
leans in the succession of Mary Clark’s petition, &e., offered October 
dist, 1857, as irrelevant and incompetent. 

(Bill in suit 1728.) 
To the copy of the bill of complaint in suit No. 1728, offered Oct. 


dist, 1857, on the grounds stated against the introduction of the other 
document in said suit as above. 
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(Dep’n of Coxe in suit 122, and exhibit, 2d time off’d.) 


To the deposition yf Daniel W. Coxe, and all the exhibits re- 
ferred to and aCCOMLPAalls ne said deposition, except two letters from 
Clark to Coxe. dated May Srd, LSLO, and Sept. sth, ISl1. which 
were a second time offered before Com’r Lusher on the 51st Oct., 
1857, to the said exhibits, on the ground of irrelevancy and incom- 
petency, and to the said deposition on the grounds stated above. 

(Proof of will 1811.) 

To the transcript of the probate proceedings in 2nd district court 
of New Orleans. Suecession of Daniel Clark, will of 1811, certified 
Oct. Sist, 1So57, because irrelevant, and because complainant Was ho 
party or privy to said proceedings. 


(Pet’h in Whitney and Wife, 2d offering.) 


To record in suit of Whitney and Wife vs. O’Bearne ef al., in suit 
No. 843, again offered before Com’r Lusher Oct. 31st, 1857, on the 
grounds stated above to the same document, and because not a com- 
plete record. 


(Proceedings in 122, L{/31, 1728, 1/29, 1408, 17S4, 17S5, 1820, 2nd 
offering.) 

To all the pleadings in the suit No-. 122 and 1751, 1728, 1729, 
1408, 1784, 1785, 1820, offered (a second time) Oct. 51st, 1857, on the 
grounds stated above to the same documents, and because they were 
proceedings had in suits In which the cause of action, the issues, the 
parties, and the quality and capacity were different. 


S728 (Decrees. &ec.. of U.S. S. Court in Suit 122, 2d or 3d offering. 


To the answers, opinions, decrees, and mandates of the Supreme 
Court of the United States in suit No. 122, offered (a second er third 
time) Oct. 51st, 1857, on the grounds stated above to the same docu- 
ments, and on the grounds stated to the pleadings in said cause. 

(Sales by Chew and Relf.) 

To all acts of sale by Richard Relf and Beverly Chew, or either of 
them, acting as executors of Daniel Clark, or as attorneys of Mary 
Clark, on the grounds stated above to the introduction of the act of 
sale of slaves from said Relf to De la Croix, and on the ground of 
want of authority to make the said sales. 


(Chew & Relf vs. their Creditors.) 


To the petition and proces-verbal of the meeting of ereditors in 
Chew & Relf rs. their creditors in 1514, as irrelevant and incompe- 
tent, and on the grounds stated to the introduction of proceedings 
in other suits to which complainant was neither party no privy. 


(Stipulations on No. 122.) 


To the various stipulations of counsel in said suit No. 122, offered 
Oct. ist. L857, as irrel vant and Incompetent, and Oi) the grounds 
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stated against the introduction of other proceedings in said suit No. 
122. 


(Mem. of Def’ts’ Counsel.) 


To the memorandum of defendants’ counsel in offering the deposi- 
tions of Seth Barton, F. Zachariah, and other witnesses, Oct. 30th, 
L857. 

(Power of Att’y, Mary Clark, 2d offering.) 

To the original power of attorney and copy thereof of Mary Clark 
to Chew and Relf, dated Oct. Ist, 1813, because the original is not 
certified or authenticated according to the act of Congress, and be- 
cause irrelevant and incompetent. 

To all the letters to and from Daniel Clark, identified by H. W. 
Palfrey, witness, and offered before Commissioner Lusher, Oct. 27th, 
1857, consisting of 85 letters, 2 dated 1806, 20 in 1807, 21 in 1808, 
23 in 1809, 18 in 1810, and one in 1811 (with the exception of one 
dated March Sth, 1810, from Clark to D. W. Coxe): one dated De- 
cember 9th, 1809, from same to same; one dated March 7th, 1809; 

one dated Dee. 25th, 1S09, from Clark to Coxe: one dated June 
8729 9th, 1810, from Clark to Coxe; one from D. W. Coxe to Dan- 

iel Clark, dated 21st February, 1810; one dated April 10th, 
1810, from Huling to Clark ; one dated July 7th, 1810, from Clark 
to Coxe; one dated June 29th, 1812, from Clark to Coxe; one dated 
Jan’y 19th, 1813, from Clark to Coxe, on the ground that the same 
(with the exception above stated) are irrelevant and incompetent. 

And, in general, to all the testamentary, oral, and documentary 
(with the exception above stated), as hereinbefore set forth, and of- 
fered by the defendants in the above-entitled causes, upon the ground 
that the object of introducing the same is to establish that the compl’t 
in this cause, the adulterous bastard of Daniel Clark, and that such 
an inquiry is scandalous and impertinent and not permissible under 
the laws of Louisiana, and the practice and principles of this court 
to be made by the defendants herein. 

And she further moves to suppress the document known as the 
Kcclesiastical Record No. 141, because it was shown that the signa- 
ture of Mario Zulime Carriere to said document was not genuine, 
because it was a proceeding to which neither complainant nor the 
said Clark, through whom she claims was party or privy, and the 
tribunal before which the proceedings were had was not recognized 
by the laws at the time in force in the province of Louisiana, and 
because the said tribunal had no jurisdiction either to try or con- 
demn for the crime of bigamy, and the same is irrelevant and in- 
competent, 

(Signed) Ik PERIN & P. E. BONFORD, 
Solis for Compl't. 


Defendant's Motion to Suppress, &e. Filed 11 Dee., 1857. 


Myra C. GAINES ) 
vs. -In Chaneery. No. 2619. 
F. De LA Crorx. | 


The said defendant, appearing by his solicitors undersigned, now 
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moves the court to suppress the testimony, evidence, documents, ef 
celera, filed herein by sii complainant before Commissioner Gurley, 
commencing on the [5th July, 1857, and continued as set forth in 
his return; def’t specifies following matters to be suppressed, and 
sets forth the following grounds therefor: The documents filed be- 
fore said conmymissioner on 15th July, 1857, purporting to be a 
bound manuscript volume of 528 pages from the second 
8730 district court of New Orleans, entitled Succession of Daniel 
Clark, on application of Myra Clark Gaines, praying, We., and 
numbered SOH46 ot the docket of said second district court, is ob- 
jected to, and the def’t now moves to suppress the same, and all and 
singular, every part and page thereof, pleadings, evidence, testi- 
mony, orders, judgments, admissions, records, etcetera, all well those. 
in said suit of the Sue. of D. Clark as the matters, records, testi- 
mony, etectera, therein introduced, on the following grounds, to wit: 
1. The same and all, res inter alias acta, being had and taken In suits 
and proceedings to which this defendant was not a party, they are 
irrelevant; they are offered to prove and sustain, directly and indi- 
rectly, a will, and the contents and validity thereof and other mat- 
ters not alleged in the bill; the said document and its contents 
together are a mutilated and incongruous mass made up by said 
complainant CL parte, and does hot, hor do any of its contents, form 
cl record, Or any complete parr of a record, that can Ly lawfully cer- 
titied under the laws of the country, or offered or received in ev1- 
dence: because, further, they do al] and singular, direetly and indi- 
rectly, tend to contradict, vary and call in question and: intermed- 
dle with questions and matters of fact, of evidence, and of law which 
were directly tried and decided in several suits between said com- 
plainant and the defendant with others, his codefendants, before 
this hon. court and the Supreme Court of the United States, to wit, 
the suit of Gaines vs. Relf et al., Same vs. This Def’t et al., and as 
reported in 12 Lloward’s Reports, commencing on page 472); the 
originals of which are filed ils evidence herem: that the sald docu- 
ment anid matters, proceedings, testimony, etcet ra, as above Sef forth, 
were taken ¢ ntirely en parte, were taken ‘before issue joined between 
the parties in the several suits. Such evidence, testimony, ete., were 
taken, nor were the same taken in conformity with the rules and 
laws for taking testimony de bene esse, the complainant has laid 
no foundation for the admission of such testimony in her bili. The 
witness- whose testimony is therein offered, and not proved to be 
dead, are presumed to be living, and therefore should be produced ; 
that said proceedings and testimony are not binding on this 
S75] def’t because they were taken, if ever at all, which is denied 
and is patent on the face thereol, contradictorily with parties 
who had ceased to be the owner or possessor of. anv part of the 
estate of Daniel Clark, and who at best were but antecedent vendors 
Without interest, and that proceedings had with such antecedent 
vendors could not affect subsequent vendors who had purchased 
prior to said proceedings of said complainant, but who were not 
made parties thereto. 2. The said document or bound volume of 
025 pages Is not verified in conformity to the act of Congress in 


oe ee ee 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 7009 


such case made and provided, and there is no evidence, as required 
by law, that the person who signed what purports to be a certificate 
at the end of said document, was the clerk of said court at date of 
said certificate, or at any ume. 5. That the certificate of said per- 
son assuming to be the clerk of said court does not show that the 
suid document is a complete and perfect transeript of any judicial 
proceeding of any court of record whatsoever. 4. That the said cer- 
tificate purports to certify to the correctness of documents an‘ testi- 
mony which the writer thereof had no authority or power in law to 
do. oO. That on its face the said document dees not appear to be 
such a judicial proceeding as by the act of Congress may be certi- 
fied, so as under its provisions, or otherwise, to be admissible in 
evidence in another judicial tribunal. 6. That the said document 
or bound volume, and the certificate thereto annexed, do not show 
that the same is a full and perfect record of all the judicial proceed- 
ings in the matter of the succession of Daniel Clark, but that on the 
contrary it is patent on the face thereof that the same contains but 
what occurred on an ex parte collateral and interlocutory proceed- 
ing therewith of the complainant herein. 7. That it is manifest on 
face of said document that the whole of the proceedings of the 
complainant herein not taken according to law but in deroga- 
tion thereof, and that neither this defendant, nor any one under 
whom he claims title in his fiduciary capacity, as set forth in 
his answer herein, were parties; ‘that the said document and 

proceedings as to him and them were wholly and entirely 
S752 res inter alias acta. 8. That the said document contains what 

purports to be coples of many documents, depositions, and 
testimony which form no part of a judicial record, and the attempt 
made by the complainant to present them as evidence in this case 
In the form and manner as shown in said document is unauthorized 
by law and the same are inadimissible under the rules of evidence. 
%. That said document coutains what purports to be testimony or 
copies thereof of sundry witnesses, when it is patent on the face 
thereof that the same or the testimony when originally, if ever, given 
was never signed by said witness- or any of them; and under this 
head the defendant specifies the following as liable to said objee- 
tions, to wit, the testimony of G. Preval, taken 15th Fe bruary, LSD: 
Chas. W. Olivier, taken sameday ; Thos. B. Harper, taken same day; 
Louis ‘T. Beauregard, taken same day; N. Conner, taken same day ; 
St. Columba Davis, taken same day ; P. B. Boisfontaine, taken same 
day. This testimony is objected to also on the grounds stated in 
the objection above numbered 1. °10. That the document aforesaid, 
to wit, the record of said suit S646, as aforesaid, contains within 
itself the evidence that on the trial the applicant therein, who is the 
complainant in the present suit, offered in evidence what purported 
to be the record in the succession of Daniel Clark, and there is no 
legal evidence here that the said record thus offered was either a 
complete record or that it was in any manner authenticated: nor 
does it show from what court even it purported to emanate, and it Is 
clear that the said document offered in evidence herein as to the 
said record of the Sue. of Daniel Clark at best is but a copy of a 
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transcript and not of an original document. 11. That the said 
document contains what purports to be copies of many documents 
depositions, and testimony evidently embraced in the record of the 


succession of Daniel Clark, which could have been nothing other 


than copies of originals, and is now found in said document or 


copies from copies. 12. That the said document contains copies of 


sundry papers purporting to be petitions for letters of administra- 
tion of the estate of Damiel Clark, made on the 5th March, 1834, 

by C. W. Shaumburgh, the opposition thereto of Reif & 
8733 Chew, filed 17th March, 34; that of R. R. Keene, filed 24th 

March, 1554, and the proceedings on the same; all which are 
res inter alias acta as to the defendant herein, and in no legal sénse, 
forming any part of the records in the succession of Daniel Clark. 
Objected to also on the grounds set forth in Objection 1. 15. That 
the said document contains what purports to be a copy of a vituper- 
ative and seandalous letter, dated in April, 1854, addressed to R. R. 
Keene, written by W. W. Whitney, the then husband of the com- 
plainant herein, which never was offered in evidence in any cause 
from no part of said record, is irrelevant and inadmissible as res in- 
ter alias acta. 14. That the said document contains what purports 
to be copies of testimony taken in the matter of the estate of Daniel 
Clark in the year 1854, which said testimony was never signed by 
the said witnesses or any of them, whose testimony the same pur- 
ports to be, and among said witn sses the def’t specifies the follow- 
Ing as thus objected to, to wit, P. B. Boisfontaine, H. Henny, G. 
Preval, Louis Siri, taken on the 29th and 350th April, and Ist and 
2nd Mav, IS5-t. Objected to also on the grounds stated above in 
Objection 1. 15. That said document contains what purports to be 
a copy of the depositions of Harriet Harper, taken in the suit of 
W. W. Whitney and Wife vs. Eleanor O’Bearne et al., and purport- 
ing to have been offered in evidence by said complainant in her 
said ex parte proceedings and filed filed Feb’y 15th,1850. Deft speci- 
fies the following objections to the same, and that the same is a copy 
and not the original, and its being copied into the same document 
cannot make it testimony in this case. 2. That said document con- 
tains ho evidence that sald depositions mas eCVer offered in evidence 
In any cause or controversy whatever, nor that the same was ever 
filed in any case except the entry contained in said document on }). 
08; that it was filed 15th Feb’y, 1855; nor do the said depositions 
appear to have been taken by any lawful authority or officer 
of law, or under any commission emanating from any court, 
nor was it duly executed. Objected to also on the grounds 
stated above in Objection 1. 16. Said document contains what 

purports to be the COP of a commission, dated May 
S754 12th, 1835, addressed to David B. Morgan, Madisonville, in 

the parish of St. Tammany, issued in the case of W. W. Whit- 
ney and Myra C. Whitney vs. Eleanor O’Bearne et al., together with 
interrogatories and cross-interrogatories, and also what purports to 
be the copy of testimony of P. b. Boistontaine;-and the same are 
objected to on the ground before stated in objection, and on the further 
grounds that it does not appear that said testimony was ever offered in 


~ 


fen ————— a 
—— ———— _— EN ce a 


Sem 
— —_- ear - MN en we 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 7101 


evidence in any cause, or that the same hath ever been acted upon in 
any court of justice, the said copies referred to in this objection and 
found in) said document from Paieres 4 fto soul. 17. Thesaid document 
contains what purports be the testimony of J. D. D. Bellechasse in the 
suitof W. W. Whitney and Myra C. Whitney os. R. Relf, B. Chew, ef a/., 
inthe U.S. district court eastern district of Louisiana, and the same is 
objected to on the grounds before stated in Objection 1, and further, 
is forelgn even to the record of Suce. of D. Clark; it does not appear 
before whom or by what authority it was taken; on its face it Is the 
copy of a copy; it was not taken underany commission. The inter- 
rogatories, cross-Interrogatories, and testimony of said Bellechasse, 
referred to for suppression on the above grounds, commence In 
said document at page 561, and endat page 401. 15. The same ob- 


jections as thus stated to the t stimony aforesaid of said Bellechasse 


and said Boisfontaine and others hereinabove and before stated, and 
now reiterated and specially made as the grounds to suppress, and 
What purports to be the testimony of Marie Rose Davis from prioe 
101 to 412 of said document; also to that of Sam/’l B. Davis, from 
page 412 to 127 of said document; also to that of Wim. b. Miller, 
from page 427 to 440. 19. In said document, on page 441, it is 
stated that on the hearing of the application on the 16th Feb’y, 
Soo, the applicant offered in evidence the pleadings In said suit No. 
S45 of Whitney and Wife vs. Eleanor O’Bearne, and the proceedings 
therein, exclusive of testimony. The same is now objected LO as hot 
containing all the pleadings and proceedings in said suit No. 
8733 S45. 20. The testimony purporting to be that of J. D. D. 
Bellechasse, taken under a commission in the said suit No. 
S45, of Whitney & Wife vs. E. O'Bearne, and marked L, commence- 
ing on p. 442 of said document, is objected to on the ground stated 
In Objection 1; and further, because it was never offered nor received 
in evidence therein, nor acted upon by any court of justice prior to 
its being offered on the ex-parte proceedings of the complainant On 
the 16 Feb’y, 1855, as aforesaid. The defendant further objects to 
the reception in evidenee of the proceedings of sad complainant In 
the said second district court of New Orleans and supreme court of 
Louisiana In 1855 and 1856, as set forth in said “bound volume” or 
document aforesaid, for the probate of a pretended will of D. Clark, 
which said proceedings appear copied into said document, on the 
ground stated in the Objection l; and on the further ground that 
thev were taken in a court not having jurisdiction, and are coram 
non pudice ; the decree of the said supreme court on the said appli- 
cation of said complainant is inadmissible and void on its face, be- 
cause it does not set forth precisely and as required by law what the 
willof Daniel Clark was; because, further, it, in express terms, declares 
that it binds nobody, and therefore is not such a final deeree as 
could bind, conclude, or affect this defendant herein; and because, 
further, they were brought, prosecuted, and rendered in fraud, and 
in the face in either disregard and contempt of the former proceed- 
Ines, decrees, a.., probating the real will of said Clark made in the 
vear S11 in the same said second district court of New Orleans. 
II. The defendant moves to suppress the documents offered by the 
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complainant before said commissioner on the 31st of October, 1857, 
from Nos. 7 to 18, inclusive, on the ground stated above in objection 


1, and because being letters written by various persons to the mother 


of the complainant, they are irrelevant; but few of the signatures 
ever purported to be real, and now are found to be genuine, and all 
are res inter alios acta. 
S736 [11. The matters filed before said Commissioner Gurley by 
said complainant as No. 19, purporting to be the testimony 
of sundry witnesses, Blondeau, Dr. Bryenheydt, Mrs. Nixon, Mr. 
Reynoir, Madame Breyenhadt, Mons. Le Cure and Guinaud ; also 
No. 20, that of S. Contrelle; and as No. 21, that of L. Thompson, M. 
Lanonendiere, Garrgus Hujac, Dupre C. Louallier, E. Lanonendiere, 
C. Dupre, and L. Dupre; also No. 22, that of C. Dabaillon Decarrien, 
J.J. Loualleir et a/., are all and singulier objected to on the grounds 
set forth in the next proceeding objection (II), and on the further 
erounds stated above in Objection 1, and because also, that the same 
are irrelevant,.taken (if ever taken) in a suit or suits to which this 
defendant was no party; that it does not appear that the said wit- 
nesses, or any of them, are dead. It does not appear who wrote the 
said despositions, whereas it should appear that they were written 
by the sd comm’rs or others, duly authorized so to do. 

IV. The testimony of S. B. Davis, No. 23, 1s objected to on the 
grounds specified above in Nos. II & II], and that numbered 1, and 
because incomplete there is no commission annexed thereto. 

V. Doe. No. 24 is objected to on the grounds stated in objection 1, 
and because not produced; the same being noted, only offered before 
said Comm’r Gurley as aforesaid. 

VI. The following matters offered before s’d Gurley, as aforesaid, 
as Nos. 25, 26, 27, 28, 29, 30, 31, 32, 35, 34, 35, 36, 37, and 38, pur- 
porting to be the testimony of A. De Fores, P. De Forres, Zancone 
Ruelle, Madame Ruelle, C. De Fruffeir, Dr. A. Ulmo, Louise Bengu- 
ville, Madame A. Foucher, Madam Despau, F. Callivel, M’d’m Har- 
riet Smyth, taken before W. R. King, 12th April, 1858, Madam 
Brazier and Latour, P. J. Baron Boisfontaine, admissions, Harriet 
Smyth’s deposition taken before C. A. Folsom, dep. of M’d’m Despau, 
that of Bishop Chase, C. N. Dreschler et al., et cetera, are now objected 
to on the grounds hereinbefore set forth in the Objection 1, the same 
are, all and singular, irrelevant; are res inter alios; are dispositions 
taken in suits to which def’t was not a party; are offered to prove 
the existence and contents and validity of a will, and other matters 

inadmissible under the law and the pleadings; and they are 
S757 further objected to on the several grounds stated in the ob- 

yections numbered as above, I] and III], and on the further 
ground that said witness- are not proved to be dead; and further, 
that said depositions were taken before issue | was | joined between the 
parties to the suits in which they were taken, and were not taken in 
conformity with the act of Congress for the perpetuation of testi- 
mony de bene esse. In addition to the foregoing objections the said 
det’t makes the following more specially as to the deposition of 
Madam Bergueville, No. 26; that the original was not produced, nor, 
in its absence, is the best, or even a competent, substitute produced ; 
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that, numbered as 31, being deposition of P. J. B. Boisfontaine as 
being only a COpy. 

Vil. The paper filed as aforesaid, before said Com/’r Gurley, as 
“admission” and numbered 32, 1s objected to as irrelevant, as res inter 
alios acta, and not binding on def’t, who was no party thereto, as im- 
properly an legally certified, the certificate on its face not show- 
ing that said EK. La’ Lere was really the clerk; and further, if, as 
stated, he is clerk of the said supreme court he is incompetent as 
such to certify the proceedings on records of other courts of which, 
as in this instance, he does not pretend to be clerk. 

VIIL. The defendant objects to the original bills offered by the 
complainant before said commissioner on the 15th July, as No. 6,0n 
the ground that they are not only Incompetent but irrelevant and 
inadmissible for the purposes offered, 

IX. The testimony of Elliott Robbins, a witness for complainant, 
examined before said commissioner on the 27th October and three 
different times on the 5lst October, 1857, is objected LO, together with 
the papers and.documents filed therewith, on the grounds, Ist, that 
it is irrelevant under the pleadings; 2d, most, if not all of it, is 
secondary evidence of matters when better evidence of the same 
facts existed ; 5rd, that it isa mere matter of opinion of the matters he 
speaks of, and not evidence; that this testimony, on its face, contains 

the evidence of an attempted fraud by complainant and said 
S738 witness in this that he presented to the commissioner a paper 

stating under oath it was a copy from the books of the former 
commercial concern of Chew & Relf, whereas, upon cross-examination 
and inspection of the said paper, it appeared to contain other matter, 
Lo wit, notes and commentaries of the witness himself, which was thus 
attempted or clandestinely put in the record, and which should 
vitiate the whole proceedings. 1. ‘That it isan attempt to alter, con- 
tradict, or vary the books ef Chew and Relf which the complainant 
himself offered in evidence. 5. As hearsay. 6. As an attempt to 
contradict, vary, or call in question matters and ques- -cially tried 
and decided between said complainant and this defendant of fact, 
law, and evidence which, as aforesaid, have been judicant et al. by this 
court and the United States Supreme Court, as stated in the above 
objection (1), now referred to as part hereof. 

X. The testimony of Dr. Axon and G. Lenninias, taken 3lst Oct. 
as aforesaid, is objected to as hearsay, and irrelevant. The defend- 
ant further objects to and moves to suppress the following evidence, 
oral and documentary, offered by said complainant before Commis- 
sioner R. M. Lusher October 13th, 14th, 15th, 22d, 26th, 27th, 28th, 
29th, 30th, and Sist, 1857, in the suits 2619, 2715, and 2754. 

XI. The def’t objects to the documents filed 25rd October, with 
testimony of C. A. C. Schmidt, as showing divers signatures of 
Daniel Clark, Bev. Chew, Mary Clark, Marie Zulime Carriere Des- 
grange, and others. That said signatures, &¢., are not proved to be 
genuine. They are further objected to on the ground set forth above 
in the objection marked 1. 

XII. Deft objects to document filed Oet. 14th, containing deposi- 
tions of Gunvan and Benson, with exhibit, as being a Latin certifi- 
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cate of marriage, dated July 6th, 1790, on the grounds above stated 
in the objection marked 1, and further because the same was taken 
le hen CRSC, and not contradictorily with any one: because, again, 

the certificate of the magistrate hefore whom it purports to 
8739 have been taken is in no manner in compliance with the act 

of Congress, and as in such cases required ; it was taken after 
answer filed and before replication ; that the said certificate does not 
purport to be a copy from any record, book, or other memoranda 
kept at the date referred to in it, and refers to a transaction occur- 
ring sixteen years before its date, and refers to parties In no manner 
connected with this suit, and is incompetent to show that said Ge- 
rome Des Grange, the husband of said Marie Julie Carriere; inter- 
married previously, because it, the said certificate, shows that the 
parties there named as married parties were other and different per- 
sons entirely. Again,there is no proof of the death of said witness. 

XIII. Det’t objects to the testimony of John A, l'agot, deputy 
clerk of 2d district court, taken Oct. 15th, unless duly certified copies 
of the documents to which his testimony refers, and produced in 
evidence by said complainant. 

AIV. Def’ objects to the deposition of Mad. Sophie V. Despau, 
taken at Biloxi 28th June, 1859, and the documents and papers 
therewith filed Oct. 15th, 1857, before said commissioner, on the sev- 
eral grounds above stated in the objection marked I, [LD and VI, and 
further because the said testimony and the said witness have be- 
judicially decreed in said suits as herein before said to be utterly un- 
worthy of credit or belief. 

XV. Def’t objects to the deposition of S. B. Davis, taken in the 
suit of Relf vs. Whitney, in suit No. 3452, in the U.S. district court, 
filed before said Commissioner Lusher October 22, ‘D7, on the 
grounds set forth Mn the foregoing objections numbered a [1]. and 
VI. 

XVI. Def’t objects to the document filed before said commissioner 
Oct. 25, LSo7, ana marked I. h. 2,as produeed and referred to by the 
witness Elliott Robbins, on the grounds set forth in the objections to 
the testimony of said witness Robbins above numbered IX, and be- 

cause the same is not the best evidence, but secondary. 
S740 AVIT. Def’t objects to and moves to suppress the trans- 

cript of proceedings of record No. 8646, in the Sue. of D. Clark 
on application of Mrs. M. C. Gaines; record and execution of will 
of Daniel Clark, of July 15th, 1813, contained in bound book filed as 
part of record 2715; the same, and all the contents thereof, being 
offered a second and a third time, to wit, before s’d Com’r Lusher 
on the 26th, and afterwards on the 29th October, 1857, on the 
grounds herein above and before specified in the objections num- 
bered and marked I, 1,2,3,4,5,6,7, 8, 9,10, 11, 12, 13, 14, 15, 16, 17,18, 
19, 20,21, IIT, and VI; all which said grounds are now specially re- 
iterated, as if now again specially set forth in detail. 

XVIII. The def’t objects to the deposition of J. D. Degontine 
Bellechasse, in suit 122, 25d June, 1849, taken at Matanzas, Cuba, 
August 21st, 1857, tiled before sd com’r Oct. olst, Die and moves LO 
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suppress the same, on the grounds set forth above in the objections 
I, III, and VI. 

XIX. The letter or note from R. Relf to the complainant, dated 
15th May, 1857, filed Sist Oct., 1557, 1s objected to as irrelevant, as 
Tes inte /" alios. 

AA. Def't objects to the plea of def’t in the case of Z. Carriere vs. 
J. Des Grange, tiled before said Com’r Lusher Oct. 51, 1857, on the 
grounds above specified in the Objection [, and because, further, as 
being incomplete and only purports to be part of a record. 

AXAL, Def’t objects to the letter filed before said Com’r Lusher 
dlst Oct., dated 12th Sept., 1855, purporting to be from one M’d’me 
Laroche to Madame Gardette, and marked I, because the signature 
and writing are not proved to be genuine; it is res tter alios, and 
not relevant. 

XXII. The deposition of Mrs. Harriett Smyth, taken May 14th, 
1846, before C. A. Folsom, filed Stst Oct., 1857, is objected on the 
grounds specified in the above objections numbered 1, III, and VI; 
and further, because said deposition was taken ina suit of E. P. 
Gaines & wife vs. Cornel Martin ef a/., with which suit and testimony 

def’t was in no wise a party or privy. 
S741 XXIII. The defendant objects to the testimony of sundry 

witnesses, taken before sd Com’r Lusher, as follows, to wit: 
that of Jas. Fulhouse, C. A. S. Schmidt, Gaunt, Douglas, Childs, 
Manouvrier, Hammond, Henri Rance, Fagot, Baron, Gardette, 
Crawford, Wagner, Beauregard, Harrod Moise, Christy, Strother, 
and Elliott Robbins, on the grounds already mentioned and set forth 
in the above objections numbered [, III, VI, IX; and on the further 
grounds that the same are hearsay and irrelevant, and as tending to 
impeach the character of testimony and documents, adjudged, as 
aforesaid, to be genuine, and by which judgment, as aforesaid, said 
complainant is estopped ; and because no proper foundation for such 
testimony hath been laid in the bill of complainant or pleadings. 

From the operation of the foregolng objections the def’t now ex- 
cepts the following evidence, testimony, &e., and accepts and receives 
the same, to wit: 

The will of Daniel Clark, dated in the vear 1811, with the probate 
thereof, and the proceedings thereon up to and including the order 
of the probate; the oath of the executors, Richard Relf and Beverly 
Chew; the appointment of an att’y for the absent heirs; the petition 
of the ex’r, R. Relf, for permission to sell or mortgage the property ; 
the consent of the att’y of absent lieirs thereto; the order of the 
court therein; also the power of att’y from Mrs. Mary Clark to 
Chew and Relf; letters and power of att’y from Joseph Reed, execu- 
tor of the will of Mary Clark; also the will of Mary Clark, the ae- 
counts filed by the executors, Chew and Relf, and the orders of pub- 
lication and final homologation thereof; and generally all documents, 
evidence, and testimony hereing offered by this defendants. 

(Signed) DUNCAN & McCONNELL, 
Solicitors for Def ’ts. 
4156 " 
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List of Documents Withdrawn and those Offered in Evidence by the 
Compl t on the Trial of the Cause 13th Dee., 1857. 


$742 Myra CLARK GAINES ) 
US. » No. 2619. 

Dis LA CROIX. J 

SAME 
Us. No. 2695. 


Ciry NEW ORLEANS ef al. j 


The complainant offers in evidenee all the documents noted and 
filed before the commissione rs. €xice pt the following: 
Ist. Opinions of the Supreme Court of the U united States in 6th 


and 12th Howard Reports, being No. 5 of Commissioner Gurley’s Ev- 


2d. Twelve letters in French, being Com’r Gurley’s Ev., No-. 7 to 
18, inclusive. 

3rd. The deposition of the Rt. Rev. A. Blane, taken before Com’r 
Lusher, Oct. 15th, 1857. 

4th. All the documents from suit No. 1446 from district court at 
Baton Rouge, from and including petition of KE. H. Durrell to decree 
of January 13, 1852, which apply only to case No. 2715. 

Sth. The letter (in French) dated Sept. 12th, 1835, from M’me La- 
roche to M’me Gardette, sfhexed before ( omr Lusher, Oct. ost, L857. 

6th. The deposition of H. W. Palfrey, taken before Com’r Lusher 
Oct. 21st, 1556, on pages 1 to 11, inclusive, as to contents of account 
books, &e. 

ith. The bills of complaint in suits Nos. 2716 and 2734. 

The complainant, now on the trial, offers the following documents: 

Ist. The subpeena and marshal’s return in said suit ot W. W. 
W hitne y and W ite vs. Che Ww’. Re lf et als.. No. 122. directed to ran- 
eois Dusnan De la Croix, to Francois Hy polite Petitpain, and to the 
City of New Orleans. 

29nd. The answer of Munic — No. 1 to the bill of complaint in 
said suit No. 122, filed June 19, 1849. 

ord. ‘The answer of Dusnan De la Croix to said suit No. 122, and 
to the bill in suit of Gaines and Wife vs. De la Croix, No. 1731, filed 
Feb’y 6th, 1549. 3 

4th. The answer of T. H. Petitpain to the bill in said suit 
oth. The mandates of the Supreme Court of the United 

States in said suits Nos. 122 and 1731, dated at December term, 
1851, and the mandate in former cause, dated at the June term, 
1844. 

Gth. The notarial certificate of the absence of Guillermo Des- 
grange by N. Broutin, notary, May 26, 1803. 


Dennett ane 
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Defendants’ Motion to Suppress the Additional Evidence offered by the 
Compl't. Filed by Consent 6th Jan'y, 1858, as of 15th Dee., 1857. 
Nune pro tune, and Exceptions to Withdrawal. 
U.S. Cireuit court. 


Myra CLARK GAINES ) 


vs. . No. %519. 
Dr LA CROIX. 
SAME ) 

vs. -No. 2695. 


Ciry or New ORLEANS. } 


The defendants in the above-entitled cause move to suppress the 
evidence offered by the complainant, a note of whieh was filed in 
open court on the 15th Dee'r, 1857, this motion to suppress being 
made nune pro tune, according to agreement of counsel of complain- 
ant and def’t in open court, to wit: 


Ist. 


Ist. The subpeena and marshal’s return in the suit of Whitney 
and Wife vs. Chew and Relf e¢ al., No. 122, directed to Francois 
Dusnan De la Croix, IF. H. P. De la Croix, and The City of New Or- 
leans. 

2. The answer of Municipality No. One to the bill of complainant 
in the suit 122, filed June 19th, 1849. 

3rd. The answer of Dusnan De la Croix to said suit No. 122, and 
to the bill in syjt of Gaines and Wife vs. De la Croix, No. 1731, filed 
Feb’y 6th, 49. 

4th. The answer of F. H. Petitpain to the bill in suit 122. 

Sth. The notarial certificates of the absence of Guillermo Des- 
erange by N. Broutin, notary, May 26, 1805, all which evidence the 
def’ts move to suppress on the following grounds: 

1. Beeause all of the said evidence and documents were offered 

tou late; that under the law and under the rules of this court 
S744. the period for offering and receiving evidence of every nature 

had passed, and the complainant has made no such showing 
as to suspend and annul the operation of the law, and the said 
rules relating to the period within which all testimony shall be 
taken. 

2. Because the parties themselves, both complainant and def’ts, 
had signed and placed on file herein a stipulation in writing to the 
effect that the time for taking testimony herein should be closed by 
the first of Nov., 1857, and no cause sufficient or otherwise has been 
shown why said agreement should be rescinded. 

3. Because, ex parte res inter alisis acta, irrelevant and illegal. 

And now with reference to the evidence which was offered before 
the commissioners, Gurley and Lushcr, which the said complainant 
offered to withdraw by motion to that effect in writing, filed since 
the trial of this cause commenced, to wit, on the 15th of Dee’r, 1857, 
the defendants object to the said withdrawals, to wit, the evidence 
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specified in the items marked and noted as Ist, 2nd. ord, 4th. 5th, 


Gth, and 7th, on the following grounds, to wit: That after evidence 
has been offered Lye lore the commissioners by Ohne party, aiid has 
become the basis of other testimony, of examination and cross-ex- 
amination, as was the fact with most of the said evidence, it cannot 
be withdrawn by either party after the actual trial of the cause has 
commeneed : that such withdrawal would be contrary Lo law and 
the rules of the court. 
(Signed) DUNCAN & McCONNELL, 


Solicitors for Be sponde nts. 


Ruling of thie ( ourt Oil ( omplainant’s Motion ln Suppi 88, AC... Ae. Fil, d 
beidhe de hy, LSoo. , 


U.S. Circuit Court. In Equity. 


Myra CLARK GAINES 
Us. 


THe Crry or New OrLEANS, De LA Croix et al. 
On Motion to Suppress Kk vidence. 


S745 The motion made by the solicitors of the complainant will 
first be considered, and the different questions involving the 
admissibility or inadmissibility of the various pieces of evidence, 
will be disposed of in the order in which they have been submitted 
to the court. While I have duly considered the principles of law 
regulating the omission of evidence, I feel that in reviewing mb ul 
mass of testimony it will be impossible to give at length the reasons 
on which my judgment will be pronounced: 
Ist. In regard to the testimony of P. A. Browne, who was ex- 
amined On behalf ot the defendants. | ain of opinion that it is 


proper evidence under the pleadings. If it was legal on the part of 


the complainant to introduce the testimony of Mrs. Smythe or Sam- 
uel B. Davis, it was equally leval on the part of the defendants to 
show that these very witnesses had previously made statements 
differing very materially from their written depositions touching 
the legitimacy of the complainant. It is not a little remarkable that 
both Davis and Mrs. Smyth should have given testimony, which 
from the answers of Brown to the interrogatories on file seems to 
have been entirely at variance from their own convictions of what 
was really true in reference to the question, whether or not the 
complainant was the legitimate child of Daniel Clark. It is impos- 
sible to believe that either of these witnesses have testified to all 
they know from information they derived from Clark himself upon 
the most Important point. The testimony of Browne is therefore 
Important in testing the credibility of both Davis and Mrs. Smythe, 
and is for that reason alone admissible. 

2d. The bills, answers, demurrers, decisions, in the eases Nos. 
122 and 1751, noted by the commissioner, J. W. Gurley, June 22d, 
1857, an@numbered by him as 1 to 12, inclusive, are Important to 
show the position in which the parties to this present action (and 
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especially the complainant) have chosen from time to time to place 
themselves before the court. The history of this long litigation ts 
Important, because it discloses facts which a chancellor should 
S746 know in deciding fully and fairly upon the important rights 
of property involved in this controversy. 
od. The will of Daniel Clark of 1811; the power of attorney 
from Mary Clark, the mother of Dan’l Clark, and the will of Mary 
Clark; the power of attorney of Joseph Reed, executor of Mary 
Clark, and all relevant and proper evidence. They are important 
to show the origin of the tithe under which the defendants claim. 
They have long since been received and acted upon as genuine, and 
I have no hesitation in recelving the certified copies In evidence. 
If they are not true copies it is easy for the complainant to establish 
the fact. 
ith. The powers of attorney to J. Desgrange were received in evi- 
dence in the former suit,and the Supreme Court of the United States 
already treated them as proper evidence to show the time when Des- 
grange left this country for France. They are important to establish 
certain facts material to-the issues raised by the pleadings, and are 
therefore relevant and proper evidence. 
oth. I consider the acts of sale from Clark to Bellechasse and De 
la Croix as most important to show a strong probability that if Clark 
ever made a will in 1815 at all that he afterwerds destroyed it him- 
self, and followed the advice of Mr. Mazureau, who informed him 
that he, Clark, could not make a valid will in favor of an adulterous 
child, and suggested that if he desired to leave property to the com- 
plainant he had better do so secretly through the medium of his 
friends. ‘These acts of sale go far, in my opinion, to strengthen the 
presumption of law, that when a will is not found on the death of a 
testator 1t was destroyed by him. This principle of law was dis- 


tinctly recognized by Sir John Nicholl, in the prerogative court of 


Canterbury, in the case of Loxley vs. Jackson (5 Phillemore, 116). 
There was nothing to prevent Clark from destroying either the will 
of 1515 or that of IS11. If he felt the anxious solicitude spoken of 
by some of the witnesses concerning the will of 1815 it was fully in 
his power to destroy that of JS11, and thus deprive Chew and Relf 

of all control over his property. And yet the will of 1815 
S747 —so was not found after lis death, while that of 1811 remained as 

he had written it, entirely untouched. The conclusion to 
which my mind has been drawn after a careful review of all the 
evidence is that the will of 1515 was destroyed by Clark himself 
ominoe revocondi. My opinion upon this point has been strongly in- 
fluenced by the testimony of Mr. Mazareau, taken in connexion with 
the acts of sale from Clark to De la Croix and Bellechasse, who, in 
accordance with their private understanding with Clark, conveyed 
the property to the complainant. It is absurd to suppose that this 
secret mode of securing property to the complainant would have 
been resorted to by Clark if she (complainant) were his legitimate 
child. If, indeed, his conduct were prompted by another motive, 
that of placing property bevond the reach of his crediters, then it 
furnishes a strong ground for the conclusion that he was in insol- 
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vent circumstances, and that at his death he was not the possessor of 
that immense estate which has been claimed as belonging to his 
succession in the different bills filed by the complainant in this court. 
6th. The marital proceedings between Desgrange and Maria Julia 
Carriere in 1794 are clearly relevant and proper evidence, and there- 
fore admissible. The whole question whether or not the complain- 
ant is an adulterous bastard depends upon the fact that a legal mar- 
riage between Jerome Desgrange and the mother of complainant 
existed at the time of the birth of the said complainant. In regard 
to the several pieces of evidence numbered by Commissioner Gurley 
as Nos. 25, 26, and 27, and introduced by defendants, | think they 
are clearly admissible to sustain the position assumed by defend- 
ants, that the complainant is an adulterous bastard. The first is 
the record of the suit on behalf of complainant against Chew and 
Relf, as executors of Daniel Clark, for alimony on the 24th of 
June, 1817. This suit was instituted by Samuel b. Davis, as the 
curator ad litem of complainant, and in the petition filed by the 
attorneys at his instigation the complainant is expressly 

S748 alleged to be the natural daughter of Daniel Clark. The 
second is the record of the suit of the mother of com- 


plainant against her husband, Gerome Desgrange, on the 50th of 


Nov., 1805, for alimony. In her petition she expressly declares her- 
self to be the wife of said Desgrange, and upon that ground claims 


of him alimony. The third is the suit of William Despau_ vs.’ 
Sophia Despau, for a divorce. As it was upon the testimony of 


Madame Despau alone that it was pretended a marriage between 
Clark and the mother of complainant took place in Philadelphia, 
this evidence was introduced by defendants to show the bad charac- 
ter of the witness, and thus show her to be unworthy of belief. 
This evidence alone might not be sufficient entirely to destroy the 
effect of her testimony, but taken in connexion with other evidence, 
it has been sufficient to convince the court that her testimony in 
regard to the marriage is totally unworthy of belief, for it shows 
that the character of the witness is not so pure and elevated as it 
should be to justify the court in yielding implicit credence to her 
statements. 

2029. Dan'l W. Coxe. Testimony taken in suit of Barnes and 
Wife vs. Gaines and Wife, admitted as evidence. All the letters from 


and to Daniel Clark, included under No. 29, being defendants’ evi-: 


dence, No. 30 to 39 admitted: No. 40 of defendants’ evidence, depo- 
sition of Huling, admitted. 

Defendants’ evidenee from No. 42 to No. 60 admitted. 

Defendants’ evidence from 61 to 96, being letters to and from 
Clark, admitted. 

Defendants’ evidence, No. 100, being interrogatories to J. B. Davis, 
admitted. ! 

Defendants’ evidence, No. 10-4, act of sale from. Degrange to Pail- 
let, admitted. 

Defendants’ evidence, 105 and 106, admitted. 

Defendants’ evidence from 108 to 116 admitted. 

“ Def’ts’ evidence from 119 to 121 admitted. 
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Def’ts’ ev ce 125 admitted. 

Also No. 124 admitted. 

Also No. 126 admitted. 

Also from 127 to 130 admitted. 
S749 Also from 131 to 138 admitted. 
Also No. 139 admitted. 

Also from 140 to 144 admitted. 

Also No. 145 admitted. 

Also No. 146 admitted. 

Also from No. 147 to 158 admitted. 

Also No. 159 admitted. 

Also No. 160 admitted. 

Also No. 161 admitted. 

Also from 162 to 164 admitted. 

Also No. 165 admitted. 

Also No. 166 admitted. 

Also No. 167 admitted. 

Articles of agreement between Chew and Relf and Clark, dated 
June 19, 1813, admitted in evidence. 

Also contract between Clark and the Navigation Company, dated 
Oct. 10, 1812, being marked N. Also another contract, marked O, 
between same parties, admitted. 

Also. Document P, sale of slaves from Relf to De la Croix, Oct. 6, 
1815, admitted. 

Defendants’ Ev., marked from — to M, and Nos. 4 and 5, admitted. 

Letter from Bellechasse, Dec’r 10th, 1819, to D. W. Coxe, admitted. 

Marital proceedings between Desgrange and Maria Julia Carriere, 
Dee’r 2, 1794, admitted. 

Deposition of G. B. Dunean, taken before Commissioner Lusher, 
Oct. 20th, 1857, admitted. 

Records and proceedings in suit 122 and other cases offered before 
Commissioner Lusher, Oct. 22d, 1857, admitted. 

Act of sale from Chew & Relf, executors, to Theo. Bonsigneur, 
dated June D9, 1829, admitted. 

Record of suit of Z C. Degrange vs. Jerome Degrange, suit No. 
175, admitted. 

Petition of W. W. Whitney and Wife in suit No. 845, in court of 
probates, admitted. 

Contract and bond of Clark with and to the Navigation Company, 
Oct. 12th, 1812, and assignment thereon, admitted. 

Act of sale from Relf, Ex’r, to De la Croix, Oct. 6th and Dee’r 
Lith, 1813, admitted. 

Copy of will of Mary Clark admitted. 
S750 Opinion of the U.S. Supreme Court in case of United States 
vs. King and Coxe and the mandate in the same case ad- 
mitted. 

The stipulations of counsel made in No. 1751, offered as evidence 
before Com’r Lusher Oct. 29th, 1857, admitted. 

Deposition of W. W. Montgomery, offered before Comm’r Lusher 
Oct. 20th, 1857, admitted. 
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Answer of Caroline Barnes in suit No. 122, offered before Com’r 
Lusher Oct. 29, 1857, admitted in evidence. 

Deposition of D. W. Coxe, taken in suit No. 122 August 25th, 1549, 
and annexed to same admitted. 

Depositions of Ballome Bachus Wood, Steward Callender, Barton 
Debuys, admitted. 

Depositions of Caire, Cuvilier, Caraby, Canow, Courcelii, Couzat, 
Davis, Dejan, Tricon, Zacharie, offered Oct. 30th, 1857, before Com’r 
Lusher, admitted. 

Proceedings, documents, mandates, &e., in suits No-. 122, 1751, 
1729, 1785, 1408, 1728, offered Oct. 31st, 1857, admitted. 

The 170 documents offered in 1849 and again in the suit before 
Com’r Lusher Oct. 31, 1857, marked by him, admitted. 


Petition in the Succession of Mary Clark, Oct. 31, 1857, admitted. 
Copy of bill of complaint in suit No. 1728, offered Oct. 31, 1857, 
admitted. 


Transcript of probate proceedings in the 2nd district court of New 
Orleans, with the will of 1811, certified Oct. 31, 1857, admitted. 
Record in suit of Whitney and Wife vs. O’Bearne et al., No. 845, 
offered Oct. 31, 1857, admitted. 
All acts of sale by Relf and Chew, as executors or attorneys of 
Mary Clark, to purchasers of portions of the estate of Clark admitted. 
Record of the proceedings of Chew & Relf vs. Their Creditors in 
1814 admitted. 
The various stipulations of counsel in suit No. 122, offered Oct. 31, 
1857, admitted. 
Memorandum of defendants’ counsel in offering depositions of Bar- 
ton, Zacharie, and others, Oct. 31, 1897, suppressed, 
Power of attorney, original copy from Mary Clark to Chew and 
Relf, dated October Ist, 1513, admitted. 
Siol The SS letters from and to Clark, offered before Com/’r 
Lusher Oct. 27, 1857, and proved by HL. W. Palfrey, admitted. 
Documents relating to the title of D. N. Henner to the property 
claimed by him admitted. 
(Signed) THEO. H. MeCALIB, 
U.S. Judge. 


Ruling of the Court On Dh fi ndants’ Motion la Suppress, wee. Ve. Filed 
l7th Feb’y, 1859. 


U.S. Cireuit Court. In Equity. 
Myra CLark Gaines vs. De LA Crorx and others. 
On defendants’ motion to suppress. riled Dee’r Lith, 1857. 


Ist. The probate record alluded to in the motion of defendants to 
suppress the evidence offered by the complainant is considered Ih 
the written opinion delivered by the court upon the merits of this 
suit, and by reference to that opinion it will be seen in what light 
the eourt regarded the evidence. 

2d. The evidence alluded to under No. 2 of the defendants’ mo- 
tion to suppress is rejected as irrelevant and illegal. 
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od. The depositions mentioned under No. 3 of the defendants’ 
motion to suppress received as evidence fer what they are worth, 
leaving the question of the force and effect of the evidence, as well as 
the credibility ol the withesses, tO he tested by facts and circum- 
stances and other evidence introduced in the cause. 
4th. The testimony of Sam’! b. Davis received, to be tested as above 
stated. 
oth. The act of sale from Chew to Chew and Relf of June 3rd, 
1815, received for what it is legally worth. 
Gth. Reeeived, to be tested as stated in reference to the depositions 
mentioned under No. 3. 
ith. The paper numbered 52 of complainants’ evidence rejected 
upon the grounds stated In motion to suppress. 
Sth. The original bills against the City of New Orleans, No. 2695, 
and also No. 2715 and No. 2734, admitted as evidence. 
%th. The testimony mentioncd under No. 9 of the defendants’ mo- 
tion, viz., the testimony of Elliott Robbins, rejected, because illegal. 
10th. The testimony of Dr. Avon admitted, and also the 
S752. documents referred to under No. 10 of defendants’ motion to 
suppress to be tested and considered in connexion with other 
evidence. 
lith. The documents mentioned under No. 11 of defendants’ mo- 
tion to suppress received, with the qualification and reservation 
mentioned in reference to No. 10. 
12th. Same order to receive the evidence under No. 12 of defend- 
ants’ motion to suppress. 
13th. Same order in reference to No. 13 of defendants’ motion. 
l4th. Reeeived, to be considered and tested in connexion with 
others in the cause. 
L5th. Same order in reference to S. B. Davis’ evidence. 
16th. The evidence offered under No. 15 rejected. 
17th. Reeeived for what it is worth, and to be considered in con- 
nexion with other evidence in the record, 
18th. Received, with the qualifications mentioned in reference to 
testimony under No. 17. 
19th. Letter of Relf to complainant, under date of May 15th, 1857, 
rejected, 
20th. The record referred to under No. 20 of defendants’ motion 
to suppress received, to be considered in connexion with other evi- 
dence. 
21st. Letter from Madame Laroche to Madame Gardette, dated 
sept. 12th, 1835, rejected. 
22d. The evidence mentioned under No. 22 of defendants’ motion 
to suppress received, to be weighed and considered with the testi- 
mony of other witnesses elven in reference to the same subject LO 
which it relates. 
23d. Same order here given as has been given in reference to the 
evidence mentioned under No. 22 of defendants’ motion. 
(Signed) THEO. H. McCALEB, 
ae U_S. Judge. 
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U.S. Circuit Court. In Equity. 
Myra Crark GaAINEs vs. De LA Crorx and others. 
On Defendants’ Motion to Suppress, filed Jan’y 6th, 158. 


No. 1. The evidence under No. 1 of defendants’ motion to sup- 
press received, reserving the question of its sufficiency to 
$753 prove what it is introduced to prove for consideration. 
(Signed) THEO. H. McCALEB, 
iz Judge. 


Opinion Delivered 17th April, LSS. 


United States Cireuit Court. 5th Cireuit and Eastern Drstriet « 
Louisiana. In Equity. 


Myra CLARK GAINES 
rs. 


De: LA Crorx,. THe Crry oF New ORLEANS, ct al. 


It is alleged in the bill now filed by the complainant that Daniel 
Clark was seized of certain property at the time of his death, which 
took place on the 16th August, 1813; that prior to that event, to wit, 
on the 13th of July, 1815, he made his will, in which he, amongst 
other things, acknowledged the complainant to be his legitimate and 
only child, and bequeathed to herall his estate, whether real or per- 
sonal, of which he might die possessed, and that this will has been 
duly probated by the supreme court of Louisiana and its execution 
ordered. 

It is further averred in the bill that Chew and Relf, executors of 
the will of 1811, were long since functi officio > that Chew and Mary 
Clark (the legatee under that will) are dead, and that De la Croix, 
the only surviving executor of the will of 1815, which is now pro- 
hated, has refused to qualify and act as such. 

The following is an extract from the will of 1815, now re lied on to 
show title In the complainant as universal legatee to the property 
claimed in the bill: 

“Second. I do hereby acknowledge that my beloved Myra, who is 
now living in the family of Samuel B. Davis, is my legitimate and 
only daughter, and that I leave and bequeath unto her, the said 
Myra, all the estate, whether real or personal, of which I may die 
possessed, subject only to the payment of certain legacies hereinafter 
named.” 

It is contended on behalf of the complainant that there is no alle- 
gation in the bill or denial! of which can form an issue on the sub- 

ject of her legitimacy ; that her illegitimacy is an affirmative 
8754 alleged and re lie d pon by the defendants; that the declara- 

tion of the testator in the will of 1815 is sufficient to establish 
her capacity to take his whole estate by will; that such a deelara- 
tion is binding on all persons claiming from the testator; that the 
will forms a complete title to the property claimed, and that this 
court should recognize and enforce that title. 
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Without presenting a full analysis of the answer I shall state 
those particular grounds for defence which I have deemed it neces- 
sary to consider in the examination I have bestored upon this im- 
portant cause, 

It is contended on behalf of the defendants that Daniel Clark 
lived and died an unmarried man; that he made his will on the 
20th May, 1811, and died in August, 1815; that his will was pro- 
bated on the 27th of August, 1515; that by this will Mary Clark, 
his mother, was instituted heir, and that the estate vested in her on 
her acceptance ; that she did accept on the Ist of October, 1813, 
and that her mandate of attorney to Chew and Relf of that date 
was not only a complete acceptance, but vested in them full power 
to take possession of the estate of Daniel Clark, and sell the same 
to pay the debts of the succession. It is further contended that the 
alleged will of 1813 1s not conclusive Upon the rights of these de- 
fendants; that all questions involving the effect of that will are 
property questions to be determined by a reference to the laws and 
jurisprudence of Louisiana; that the complainant is not the legiti- 
mate child of Daniel Clark ; but that, on the contrary, if she be the 
child of Clark at all, she is an adulterous bastard ; and, therefore, 
Incapable in law of inheriting the property belonging to his sue- 
cession. 

[ shall extend this opinion to an unreasonable length were I to 
comment fully on the yarious propositions which were presented 
and argued with great learning and ability at the bar. I shall, 
therefore, proceed to give rather the conclusions to which my mind, 
after mature reflection, has been brought, than the reasons at large 
upon which those conclusions are founded. I am_ the more in- 

clined to pursue this course in consideration of the fact that 
8755 ona former occasion in another suit instituted by the com- 

plainant against Relf and others, and finally decided by the 
Supreme Court of the United State in 1851 (12 Howard, 505), it be- 
eame my duty to examine with great care and scrutiny almost all 
the questions of law and fact which have again been — and sub- 
mitted for consideration in the present controversy. 

The decision of the Supreme Court of the United States in the 
former case has been relied on by defendants as res adjudicata in 
this. I have no hesitation in saying that the decision may be very 
properly referred to for aid in arriving at a satisfactory conclusion 
In this case; that from the similarity of the two cases the decision 
of the Court relied on must necessarily have a direct and important 
practical and legal application to the questions of law and fact 
which are now under consideration, and that for the same pur- 
poses hereafter to be considered, it should clearly have the force and 
effect of res adjudicata in the present suit. Our law indeed de- 
clares that the authority of the thing adjudged takes place only 
with respect to what was the object of the judgment. 

The thing demanded must be the same, the demand must be 
founded on the same cause of action, the demand must be between 
the same parties and found by them against each other in the same 


quality (La. Code, 2265). In reference to the bill filed against De la 
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Croix, one of the present defendants, it is difficult to perceive any 
material difference between his present position and that which he 
occupied in the former suit. The demand against him Is the same ; 
it is founded upon the same cause of action; it Is between the same 
parties; and the only fact which deprives the judgment of the 
court In the former case of the force of res adjudicata us tO him, is that 
the complainant in the former suit claimed in her quality of forced 
heir and now appears as universal legatee under a probated will. The 
evidence introduced, both by the complainant and the detendants in 
the former suit, is substantially the same as that which 1s now again 

brought under review, and toa mind already familiar with that 
8756 evidence, it would seem hardly possible that a will of the 

tenor of that on which the complainant relies, and, which is 
alleged to have been lost or destroyed, could, after a lapse of over 
forty-two years from the death of the testator, have been admitted 
to probate. Such a result can only be accounted for by the fact that 
proceedings for the probate of wills are, under our laws, entirely 
ex parte. It is not denied that in reference to the will in question 
the present defendants have never been heard in opposition to the 
probate of it before the proper tribunal. As to them, therefore, the 
probate procecdings were entirely ex parte. Upon the evidence now 
in this record, both this court and the Supreme Court of the United 
States have decided that if Daniel Clark ever married the mother 
of the complainant the marriage was null, for the reason that the 
mother was, at the time of her alleged marriage With Clark, the 
lawful wife of Jerome Desgrange. Mr. Justice Carson, who deliv- 
ered the opinion of the court, after a long and careful examination 
of the evidence, says: 

“The record of Desgrange’s prosecution for bigamy overthrows 
the feeble and discredited evidence introduced by complainant to 
prove the bigamy of Desgrange by marrying Zuline Carriere in 
1794, and establishes the fact that Desgrange was her lawful hus- 
band in 1802 or 1803 when complainant alleges Daniel Clark married 
her mother, and that therefore complainant is not the lawful heir of 
Daniel Clark and can inherit nothing from him.” 

It will be seen that the evidence upon which this important con- 
clusion of the court is founded is record evidence. The dates al- 
luded to are not matters of doubt or difficulty, and compared with 
the well ascertained date of the birth of the complainant no doubt 
can be left on the mind that, if the complainant be the child of 
Clark at all, she cannot be his legitimate child. It must follow, 
then, as a necessary consequence, that the bequest in the newly pro- 
bated will of Clark of 1815 to the complainant as his “ only legiti- 
mate child ” cannot be true, so far at least as it related to the status 
of the legatee. It therefore becomes a most important question 

how far, under all the peculiar circumstances of this case, 
Sio7 this will is conclusive upon the defendants. 

The Supreme Court of the United States have decided in 
the case of Fouvergne vs. The City of New Orleans (18 Howard) “ that 
the courts of the United States have no probate jurisdiction, and 
must receive the sentences of the courts to which the jurisdiction 
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over testamentary matters is committed as conclusive of the validity 
and contents of a will.” Is this decision of the court to remove 
the construction claimed for it by the solicitors of the complainant 4 
Is it, in its application to the case now under consideration, to be 
understood as cutting off all Inquiry into the truth or falsehood of 
a declaration contained in the will, even though the record may 
contain the most conclusive and indisputable evidence that it is im- 
possible that such a declaration can be true? If such is to be the 
construction binding upon this court in this cause, then I feel con- 
strained most respectfully to declare that the rule laid down by the 
Supreme Court of the United States is palpably in conflict with the 
established principles of the jurisprudence of Louisiana, as evi- 
denced by repeated decisions of her own supreme tribunal. By 
these decisions, in common with the decisions of the supreme tri- 
bunals of all the States of the Confederacy, the Supreme Court of 
the United States have repeatedly, in the most solemn terms, de- 
clared it would be governed upon questions of local law. 135 Peters, 
63: 6 Wheaton, 127: 10 Wheaton, 159-60: 1 Peters, 163: 12 
Wheaton, 150. 161. 

In the very judgment rendered by the supreme court of this State 
probating the will relied on by the complainant, the principle is 
clearly and distinetly recognized that an ex parte probate of a will is 
not conclusive upon those who are interested and were not parties 
to the probate proceeding. (ith Annual Clark’s Succession.) This 
doctrine is again distinctly maintained in the decisions of the court 
upon the exceptions filed by the complainant to the several actions 
instituted by the heirs of Mary Clark and by De la Croix to set aside 
the probate of the will of 1815. ‘These exceptions are overruled, and 

the right of the plaintiffs to proceed with the suit is distinetly 
$8758 recognized upon the ground that the probate was not binding 

upon persons who were not formally made parties to the pro- 
ceeding, even although they appeared and claimed the right of re- 
sisting the probate, but were not permitted to exercise the right. In 
De la Croix’s case Mr. Justice Spofford said: By referring to the case 
of Clark’s succession, in 11th Annual, it will be seen that he carefully 
guarded against any inference being drawn that the decree should 
not be open to attack. We even asserted that it would be open to 
attack by a direct action in the name of a party interested. And if, 
as alleged, the defendant is seeking to avail herself in the courts of 
the United States of a rule there recognized that an ex parte decree 
probating a will, although open to question collaterally in all the 
courts of the State where it was rendered, is not to be so questioned 
in a United States court, but is to be held conclusive upon all the 
world, there is a manifest propriety in giving the relief which was 
reserved by the very terms of our former opinion and decree to 
third persons whose interest might be sought to be affected by yg 
In the case of the heirs of Mary Clark, Mr. James Buchanan, as the 
organ of the court, suid: “ The proceedings tO probate the will can- 
not be separated from the will itself, for the will probated was a will 
lost or destroyed, a will which is not in existence, and of which the 
only record is the testimony of witnesses as to its contents and the 
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decree rendered upon such testimony in the proceeding in question. 
In all cases the action to set aside a will which has been probated 
involves the reversal of the decree of probate, the probate being 
merely auxiliary to the will. But in this particular case it so hap- 
pens that the will and its probate are simultaneous and consistent. 
To refuse, therefore, to the plaintiffs the right of action to set aside 
the probate of this last will would be in fact to deny them the rem- 
edy which the very decree of probate purported to secure to them. 
[t is not in this court that such an argument should meet with any 
favor. 
It is noi easy to discover any valid reason why an ex parte 
$759 judgment should haveany greater effect in this court than in 
a court of the State. In the courts of the State not specially 
charged by law with the probate of wills, a defendant In an action 
instituted by a party claiming under a will probated by an er parte 
decree would havea right to attack that will collaterally and resist 
its effect.’ (11 La., 354.) To destroy the analogy between such a 
case In a court of the State other than the one in which the probate 
proceedings LOOK place and the case now under consideration it is 
not cnough to say that this court has no probate jurisdiction. [t is 
not necessary that it should have jurisdiction either to probate a 
wiil or to reverse or set aside a decree of probate once granted, and 
it is certainly not my intention to claim for it any such jurisdiction. 
But surely its inherent powers as a court of equity may be and 
should be exercised to relieve a defendant from the effeets and con- 
sequences of a decree whieh it is admitted was entirely Cn parte, and 
Which he has never had time or opportunity to have reversed or set 
aside in the mode pointed out by the Supreme Court of the United 
States in Parver vs. Parver, (9 Peters, 174,)—that is to say, by a 
direct action for that purpose in the court of the State specially 
charged with probate and testamentary proceedings. If under all 
the circumstances Connected with this case a court of equity Is pow- 
erless to protect a defendant against all Ce part decree, it Is apparent 
that a jurisdiction peculiarly adapted to the accomplishment of all 
the purvooses Ol justice ay passively become the instrument of O})- 
pression. The judgment of the Supreme Court of the United States 
In ouvergne vs. The City of New Orleans (18 Howard) should, in 
Iny judgment, be confined to the case in which it was rendered—a 
case In Which it appeared from the evidence that a long period had 
elapsed from the date of the probate of the will and the institution 
of the suit; under such circumstances it might well be presumed 
that the parties interested had slept Upon their rights, ancl thereby 
tacitly acy ulesced in the correctness of the probate proceedings. 
The case of Parver vs. Parver is also one in which it is evident from 
the Opinion of the court the defendant had enjoved ahh OpPpor- 
$760 tunity of attacking the probate by a direct action according 
to the laws of Alabama, but had failed to Improve the Oppor- 
tunity until the time had expired. No fact on this record raises a 
presumption of a want of Vigilance on the pear of these defendants. 
An application was made on behalf of some of them to be heard 
against the probate, but the application was refused. The defendant, 


lis pea, ea amp MS OR AE 


state, tine Naan we 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 7119 


De la Croix, subsequently proceeded by a direct action to have the 
decree of probate set aside, as having been made in fraud of his 
rights, and the action is now pending. 

i am, therefore, of opinion that, while the probate of the will until 
set aside may be prima facie a sufficient authority to the complain- 
ant to bring this suit, the recitals and declarations in the will touch- 
ing the legitimacy of the complainant are not conclusive against 
these defendants. Iam also of opinion that the defendants have a 
right, in view of the ex parte character of the decree of probate, Lo 
fall back upon the evidence in the record, and upon the judgment 
of the Supreme Court of the United States in the case of this com- 
plainant against Chew and Re If et al. (12 Howard) to relieve them- 
selyes from the effect of that decree by showing the illegitimacy of 
the complainant. If, in view of all the law and evidence in this case, 
I could come to the conclusion that the ex parte decree probating 
the will was so far conclusive as to cut off the defendants from all 
inquiries involving the truth or falsehood of the recitals and declara- 
tions in the will, I should feel that the grossest injustice might be 
perpetrated, and should therefore feel bound to withhold a final de- 
cision, upon the merits of this controversy until the suits now pend- 
Ing in a second district court of the State could be finally deter- 
mined, or until an issue out of chancery touching the illegitimacy 
of the Joan acres could be heard and determined by a jury on the 
law side of this court. (2 How., 650.) It was surely never the in- 
tention of the framers of the Federal Constitution, nor of Congress, 

in its legislation conferring jurisdiction on the circuit courts 
S76] ot the United States OVer ¢ ontroversies between aliens or citi- 

zens of another State and a citizen of the State where the suit 
may be brought, to give higher or greater advantages upon ques- 
tions purely of local law to the alien or citizen of another State than 
could be claimed by the citizen of the State against whom the action 
might be instituted. It would be strange, indeed, if the well-estab- 
lished principles of the jurisprudence of any State of this Union 
should be so administered by a Federal tribunal sitting within that 
State as to give to foreigners and non-residents rights, privileges, or 
advantages which the citizen himself could not assert, and yet such 
would inevitably be the effect of the proposition contended for by 
the solicitors of the complainant if carried to its full extent. If that 
proposition be correct, it is only necessary for a foreigner or a citi- 
zen of another State to come into Louisiana, and, by the te stimony 
of witnesses, and by C4 parte proceedings before the court of probate s, 
prove a last will which declares him to be the universal legatee of 
the testator, and then at once file a bill in equity in the circuit court 
of the United States against parties who have held the property, pur- 
chased from the ancestor and legatee of the testator under a former 
will for more than 40 years, and when told by the defendants that 
they are not bound by the ex parte probate of the will, he may an- 
swer that whatever may — the rights and remedies in Louisiana 
against an ex parte decree in the circuit court of the United States, 
although sitting within the limits of Louisiana, the will probated 
ex parte is a title to the property claimed which cannot be inquired 
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into, but which is absolutely conclusive of its validity and its con- 

tents. A statement of the proposition would seem to carry with it 

its own refutation. (15 Peters, 526; 2 Howard, 560; 7 Cranech, 481; 
3» Wheaton, 250; 3 Wash., 17, 24.) | 

The solicitors of the complainant have contended that the Supreme 

Court of the United States, in the decision reported in 12th 

Si 62 Hloward, have hot, as the defendants aver in their answer, 


decided that the complainant Is the adulterous bastard of 


Daniel Clark. This position assumed by the complainants nececes- 
sarily raises a most Important Inquiry, and has elicited a striet and 
careful examination of the decision referred to. Upon this inquiry 
depends the question how far the judgment of the court in that case 


is to have the force and effect of res judicata In fixing the status of 


complainant. It is not-neccessary that the court should have used 
the very words alluded to by the solicitors of the complainants iti 
order to denote their conclusions. ‘The question is, have they found 
such a chain of combination of facts as neccessarily show the con- 
clusion of law that she is an adulterous bastard. It is easy to per- 
cieve that the learned judge who was the organ of the court avoided 
as far as possible the use of disagreeable or wounding terms while 
discharging a harsh judicial duty. And it is easy to imagine the 
solicitude of that or of any other court to be relieved from the dis- 
charge of a duty which neccessarily leads the mind through inves- 
tigations as painful as they are laborious. 

The decision referred to is full and explicit to the point that the 
alleged marriage between Clark and the mother of the complainant, 
if it ever took place, was null, because at the time it was alleged to 
have taken place the mother was the lawful wife of Jerome Des- 
grange, and that therefore, say the court, “the complainant is not 
the lawful heir of Daniel Clark,and can inherit nothing from him.” 
It is undoubtedly true that our laws consider the husband of the 
mother as the father of the children conceived during the marriage; 
that in case of voluntary seperation access is always presumed unless 
the contrary be proved. The presumption of paternity is at an end, 
however, when the remoteness of the husband from the wife has 
been such that cohabitation has been pliysically impossible. (Code 
of 1808, p. 45, art’s 7, 10, and 11.) We have thus seen from the de- 

cision of the court that a lawful marriage existed between 
$765 Desgrange and Zuline, and that therefore the alleged mar- 

riage of Clark with Zuline was null. Let us now inquire 
whether or not, according to the faets as found by the court, there 
was an illicit connexion between Ciark and Zulime at a time when 
the remoteness of the husband Desgrange from Zulime was such 
that cohabitation with her was physically impossible. “The com- 
plicated and curious circumstances that surrounded the charge of 
bigamy against Desgrange in the Patterson case,” say the court, 
“and which were then so difficult to deal with, ‘are easily enough 
understood now. A clew is now furnished to unravel the mystery 
why it was that an humble shopkeeper should be — sufficient con- 
sequence to excite public indignation, be the object of general and 
gross reproach, and for his name afterwards to appear in the col- 
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umns of the only newspaper then published in New Orleans, an ex- 
tract from which the complainant has given in evidence. ‘There an 
account was given of Desgrange’s alleged crime of bigamy, and the 
enormity of his conduct In marrving Zulime Carriere, whose artless 
innocence he so basely imposed upon. The mystery Is explained 
by the fact now presented that in Desgrange’s absenee in France his 
wife formed a connexion with Clark, and the child Caroline came of 
that illicit connexion. On Desgrange’s return home Madame Cail- 
lavet notified her sisters, Mesdames Despau and Desgrange (then at 
the North), to return in haste, as Desgrange’s first wife was In New 
Orleans. Mesdames Despau and Desgrange forthwith returned, and 
at this time it Wiis threat Desvrange Wis sO fiercely assailed by publie 
opinion, and very soon arrested and tried for bigamy. The reports 
to which these witnesses swear obviously originated with and were 
relied on by Madame Desgrange, her sisters and friends, to harass 
and drive Desgrange from the country, so that his wife might in- 

dulge herself in the society of Clark unineurnbered and 
S764. unannoyed by the presence of an humble and deserted hus- 

band. And this was in fact accomplished, for Desgrange did 
leave the country soon after he was tried for bigamy, and Clark did 
set up Desgrange’s wife In a handsome establishment where their 
Intercourse Was unrestrained.” 

Now, trom other facts found by the Supreme Court it appears that 
Desgrange returned from France to New Orleans, and was arrested 
and tried for bigamy in the early part of Sept., 1802. We have just 
seen that Desgrange soon after this left the country. Ie did not re- 
turn again until/ 1805, when his wife Immediately sued him for ali- 
mony, speedily vol judgment against him for S500 per annum, on 
the same day issued execution, and again drove him away. We 
thus perceive that from September, 1502, until/ some time in 1805 
Desgrange Was absent from the country. The evidence is clear and 
satisfactory that the complainant was born about the month ef June, 
1804. Her birth, therefore, took place cighteen months after Des- 
grange was deserted by his wife and driven from the country and 
sevelh months before he returned and Was again Immediately driven 
away. Inthe interval between lis departure and return it is clearly 
established that Clark cohabited with his wife. If he married her 
during this interval the marriage was null, W hat, then, ix the con- 
clusion to which the court, from the evidence here detailed, neces- 
sarily came, although they did not employ the words of our law to 
indicate that conclusion ? There can be but one answer to this (ues- 
tion and that answer fixes the status of this complainant not only in 
the case decided by the Supreme Court of the United States, but also 
in this. “ Adulterons bastards,” savs our law, are those produced by 
an unlawful connexion between two persons who at the time the 
child was conceived were either of them or both connected by mar- 

riage with some other person. (C. ©. Bape. ¢ ‘ode of LSOS. bp. bf, 
$760 art. 1-6.) Children born out of marriage, except those who 
are born from an incestuous or adulterous connexion, hay 
be legitimated by the subsequent marriage of their mother and 
father whenever the latter have legally acknowledged them for their 
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children, either before their Marriage Or 1 the contraet of marriage 
itself. (©. C. 217, Code of 1808, p. 48, art. 21.) Bastard, adulterous, 
or incestuous Children shall not enjoy the right of inheriting the es- 
tutes of their natural father or mother in any of the cases men- 
tioned, the law allowing them nothing more than alimony. (©. C. 
914, Code of 1508, p. 156, art. 46.) Natural fathers and mothers can 
in no case dispose ot property in favor of their adulterous or Incest- 
uous children, unless to the mere amount of what Is necessary to 
their sustenance or to procure them iil) occupation or profession by 
which to support themselves.. (C. C. 1475.) And now, in reference 
to the elfect of the decision of the Supreme Court of the United 
States, as res adjudicaia, 1) fixing the status of the complainant, not 
only in the particular case In which the decision was rendered, but 
in all others, the law may be considered as well settled. Greenleaf, 
in his work on evidence (1 vol. § 524, 525), thus states the general 
rule of law: “ Both the litigants must be alike concluded or the pro- 
ceedings Cahhol be sel Uy) cs conclusive Upon elther, for if the acd- 
Verse party Was also a partly to the judgment offered 11) evidence it 
may have been obtained upon his own testimony, tn which case to 
allow him to derive a benefit from it would be unjust. Another 
qualification of the rule Is that il party is not to be concluded by il 


judgment In a prior suit of prosecution, Where, from the nature or 


COULTSe ot the proceedings he eould hot avail himself of the SHC 
means of defence or of redress which are open to him in the second 
sult.” 

An apparent exception to this rule as to the identity of the par- 
ties is allowed in the cases usually termed proceedings in vem, Which 

include not only judgments of condemnation of property 
S766 forfeited or as prize in the exchequer or admiralty, but also 

the decisions of other courts directly Upon the personal status 
or relations of the party, such as marriage, divorce, bastardy, settle- 
ment, and the like. These decisions are binding ana conclusive 
not only Upon the parties actually litigating In the cause, but Upon 
all others, partly upon the ground that in most cases of this-kind, 
ania especially 1 questions Upotrh propre rty seized and proceeded 
against, everyone who can possibly be affected by the decision has 
aright to appear and assert his own rights by becoming an actual 
party to the proceedings, and partly upon the more general ground 
ot public policy ana convenience. it being essential lo the preadee ol 
society threat questions of this kind should not be left doubtful, but 
that the domestic and social relations of CVCry member of the COlh- 
munity should be clearly defined and conclusively settled and at 
rest. (See also 2 Slarkie, Evid., 27, 28: 3 Bouvier Institutes, 374: 1 
Phillip, levid., 355-540; Burge, 90,91, 92; 11 Annual, 694, 59.) 

[It was also contended on behalf of the complainant that although 
the alleged marriage of Clark with her mother was null, and al- 
though the presumptions of law night lead to the conclusion that 
she was the child of Desgrange upon the well-known maxim, Pater 
est quam upte fi monstranue, vi l that. iis ULV rsal legatee under the 
newly-probated will, she could assert title to the property as the 
child of Desgrange. We have already said that the presumptions 
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of law on this point are rebutted and overthrown by the evicence, 
and that if Was Impossible threat she could have been the ehild of 
Desgrange, but admitting for a moment such a theory, the plain 
and practical answer to this position of the solicitors is that the 
complainant has Hever Oh any occas lon asserted il claim to the prop- 
erty as the child of Desgrange. Such a position would be unau- 

thorized by the pleadings and singularly inconsistent with 
S767 the allegations of her various bills filed from time to time 

upon the records of this court. Even if the will as probated 
could be regarded ils conclusive, she could only be recognized In the 
capacity in which the testator himself has placed her before the 
court. That portion of the will to which special reference has been 
made designates her as the only legitimate child of the testator, and 
it Is n) that capacity threat she leis hitherto asserted at r claim Lo the 
property in question. lt is in that Capacity that the defendants are 
summoned to meet her, and it Is In that capacity she must succeed 
or fall before the height of evidence ralist her. She is to be held 
bound by her own statements and allegations hitherto made, and 
she cannot. be permitted Lo change the personal status she has 
hitherto claimed for one to suit the changing pliases of the cause. 
“Tn courts of equity,’ says Greenleaf (5 vol., § 275), “the bill may be 
read cis evidence for the defendant of any Inatters there in) directly 
and positively averred, for it is pean of that record, Upon the whole 
of which the decree is to be made; and whether the allegations be 
true or not is immaterial, they being put forth as true and of the 
nature of judicial admissions for the purposes of that particular 
trial.” 

There is another ground on which the bill of the complainant 
must be dismissed, ana that Is the tact disclosed by the evidence 
upon this record, tliat Daniel Clark Wis insolvent ‘ul the time of lis 
death. 

It is evident from the articles of partnership, which I consider 
clearly proven, and from his correspondence with Chew and Relf, 
that he had an interest in the commercial business of the firm in 
this CILY, ania that he Wis a shar I with them 1) the losses sustained 
on cotton in 1S02 and 1803. It is also evident from his corre- 
spondence that he was extensively connected in business with DLW. 
Coxe, of Philadelphia, and that his reputation for wealth arose 
In a great measure from that connexion. Their settlement in 

IS11 shows a large indebtedness on the part of Clark. 
S768 Much of the apparent wealth of the latter consisted in lands 

derived from the Spanish Government in Florida, which sub- 
sequently proved utterly valueless. + Many of these were transferred 
11) pavinent ot ne debt ic (Coxe. The titles ot these leuniecls. while 
held by the latter, Were subsequently decided by the Supreme Court 
of the United States to be invalid. It Is Impossible to examine the 
memoranda of settlement between Clark and Coxe, and to read the 
letters ot Clark, written towards the close of his life. without COll- 
ing to the conclusion that, im a pecuniary point of view, he was in 
insolvent circumstances, His letter LO Coxe, dated the loth of June, 
1812, aflords the most conclusive evidence of this fact, and his letter 
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of the 15th of Mareh, 1811, shows that at that time his condition 
in a pecuniary point of view was almost hopeless. After his death 
in IS13 it became absolutely necessary for his executors to sell his 
property to pay his liabilities. The sales were made by his execu- 
tors, not only in their capacity as such, but also under a power of 
attorney from Mary Clark, the mother of Daniel Clark, and the sole 
lezatee under the will of 1811, and if any fraud were committed by 
the executors upon the rights of the complainant the court has failed 
to discover wherein the purchasers of the property had any partici- 
pation Whatever in such fraud. They were clearly purchasers for a 
valuable consideration in good taith and without knowledge, as far 
as the evidence shows, of any rights which the complainant might 
have to the property. It is not shown that any of them, except De 
la Croix, had any knowledge of the existence of the complainant, 
anid hohe ot them head any reason to Prestunre threat Clark had a 
legitimate child. [He was known to his friends and the community 
asanunmarried man. Fis declaration to Mr. Movureau and lis 
letter to his sister In Englind show him to have been such. The 
declarations of the mother of the complainant also show that 
S769 she was never married to Clark, and several years previous to 
his death she became the wife of Dr. Gardette. So far as 
the defendant, De la Croix, is concerned it is true he knows that 
Clark acknowledged the complainant as his child, but as his ille- 
eitimate, and not as his legitimate, child. Ie also doubtless had 
reason to believe, from declarations made to him by Clark while 
living, that there was a will subsequent to that of 1511, and after 
the death of Clark he promptly resorted to the means pointed out 
by the law to insure its production before the court of probates. 
Having complied with the requisites of the law he was not responsi- 
ble for the non-production of the will of 1815, and it is difficult to 
discover wherein he was guilty of fraud upon the rights of the com- 
plainant when he purchased the negroes mentioned in the bill. He 
doubtless purchased them to save himself harmless as the surety of 
Clark in the contract of the latter with the navigation company. 
There is nothing in this record which will, in my judgment, justify 
any other conclusion than that he purchased the negroes in good 
faith for a valuable consideration, and I am of opinion that, inde- 
pendently of all other grounds of defence, he has aequired a valid 
title to the property by prescription, Ten years’ possession under 
the old Code in wood faith was sufficient to give title to real estate, 
and one-half of that time gave title to slaves. (Old Code, p. 455, 
arts. 67 and 6S; [bid., SS, art. 74.) Having on a former occasion 
giving my opinion at length on other questions of law and evidence 
presented to the consideration of the court, and especially upon the 
plea of prescription, | deem it unnecessary to repeat now the views 
which I then expressed and which remain unchanged. 
Itisto mea consolatory reflection that in a case of so much im- 
portance as the one now under consideration, if there be error 
S770) in the conclusions to which my mind has been irresisibly 
drawn, that error will be speedily corrected by a higher tri- 
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After a long and deliberate examination into the merits of this 
controversy [am of the opinion that there Is no equity in the com- 
plainant’s bill, and that it must be dismissed with costs. 


S771 Prohate Record mn thi, Necond District (nuyt of Ni ip? Orleans. mn 

thie Matte 7 of thre Niece ssion of Daniel Clark. No. Su46. Citi thee 

Application of Mrs. Mura (lar: (faines for Probate ot thie 1 // of 
S13. 


Petition of Mrs. Myra Clark (saines. biled IS Janu. LSOo. 
State of Louisiana, Second District Court of New Orleans. 


Succession of Danten Clark, on appheation of Mrs. Myra Clark 
Gaines, praying, &e., No. S646, 


To the honorable the second district court of New Orleans: 

The petition of Myra Clark Gaines, who resides in the eity and 
State of New York, respectfully represents : 

That ow the sixteenth dey of August, A. D. 1815, Daniel Clark, 
then residing in New Orleans, departed this life, leaving no descend- 
ants, except your petitioner, who is the daughter of the said deceased ; 
that on the thirteenth day of July, 1815, the said Daniel Clark made 
his last will, which was in substance and to the effeet following: 

New ORLEANS, July 135th, 1815. 

“Tn the name of God,amen. I, Daniel Clark, of New Orleans, do 
make this my last will and testament. 

i Imprimis. | order that all my just debts be paricl, 

“Second. | do hereby acknowledge that hh beloved Myra, whois 
now living in the family of Samuel b. Davis, is my legitimate and 
only daughter, and that I dJeave and bequeath unto her, the said 
Myra, all the estate, whether real or personal, of which | May die 
possessed, subject only to the payment of certain legacies hereinafter 
named, 

“Third. It is my desire that my friend, Chevalier Francois Dus- 
nan de la Croix, shall have charge of miy sald daughter Myra, and 
I do appoint and constitute him tutor to her. 

“Fourth. I give and bequeath unto my mother, Mary Clark, now 
or recently of Germantown, in the State of Pennsylvania, an annuity 
of two thousand dollars, which is to be paid out of my estate during 
her life. IT further give and bequeath an annuity of five hundred 
dollars to Caroline Desgrange, until she arrives at the age of ma- 
jority; after which I bequeath and give her a legacy of five thou- 
sand dollars. 

“Fifth. I hereby nominate and appoint my friends, Francois Dus- 
nan de la Croix, James Pitot, and Joseph DD. D: Bellechasse, mniy 

executors, with full power to execute this my last will, and 
S772 to settle everything relating to my estate.” 

Petitioner further avers that the said will contained other legacies 
and dispositions; that said testator gave a legacy of 85,000 to a 
son of the said Pitot, and another $5,000 to a son of Mr. Dubuy, 
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both of New Orleans; he also provided for the freedom and main- 
tenance of his slave Lubin. In his said will the said Clark made 
an inventorwof his estate, with explanations of his business rela- 
tions, and gave instructions to the said tutor, De la Croix, in regard 
to the education of your petitioner. 

She further represents that the said will was an olographie one, 


} 


wholly written, dated, and signed by the testator in his proper hand- 
writing, and at the death of the said Clark was left among his 
pipers al his residence: that after his decease diligent search was 
made for the said will, but the same could not be found, nor has it 
been since. and it was either mislatd, lost, ordestroyed ; that the destruc- 
tion of the said will has prevented her from viving the contents 
thereof with any greater certainty than as set forth hereinabove. 


— 


Petitioner further shows that Messrs. Bellechasse and Pitot, two of 


the above-named executors, are dead: that the said De la Croix, the 
other. Is Indisp sed Lo accep the executorship ot the sid will, and 
that no presumptive heir of the said Clark resides in this State. 
She further shows that at the decease of the said Clark, and for 
many vers after, she Was a minor, wholly ignorant of @er rights 
under the.said will,and that after she arrived at the ere of majority 
and was made acquainted with the matters aforesaid, she instituted 
suit on the ISth June, 18354, in the probate court of New Orleans, 
for the purpose of proving the said will, but that satd suit was dis- 
missed, as in case of non-suit, on the Sth dav of June, 1856, without 
any fault of your petitioner; that in the year 15356 she instituted 
suit, by bili in chancery, in the circuit court of the United States 
for the eastern district of Louisiana, to set up the said will and en- 
force her rights as universal legatee under the same, but that the 
Supreme Court of the United States dismissed her claim under the 
said will, as in case of non-suit, without deciding her claim on the 
merits of the cause, and without the fault of your petitioner. 
Wherefore she prays that this honorable court would fix a day, 
place, and hour for the proof of the said will; and after all due pro- 


ceedings, such as the law requires, that the same may be re- 
S775 corded, and its execution ordered, and for general relief; and 
she will ever pray, &e. 
New Orleans, January 18th, 1855. 
Signed) Pk. BONEORD. 
Atty for Pet’r. 
SMILEY & PERIN. 
MOISE & WM. RANDOLPH. 


Ord r’. 
Let the will within referred to be proved before me on Saturday. 


the 27th Lay of January, ISoo. at 10 o clock a. m. 


Sig (|  § N. LEA, Judge. 


_- 


ine ee i ly gp, i sage vite die Pa 


en 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 7127 


Odrcle g of Court. kil, f January 2 lth. LSO.. 


Succession of Danien ChLark., on. thi application of Mrs. Myra 
Gy Wnes for the proof of itt) all cry (| least will ana testament of the 
seid Daniel Clark. 


In this case, the court having duly considered the application filed 
herein by Mrs. Myra Gaines for the proof of an alleged will ana Les- 
tament of thelate Daniel Clark, and considering that adocument pur- 
po-ting to be the last will and testament of the deceased has been 
duly admitted to probate by the court to whose jurisdiction this 
court has succeeded, and that Richard Relf and Beverly Chew were 
duly appointed “nie cyualifie d as executors of said w i], it is ordered 
that Richard Relf, the survivor of said CXeCCULOrS, be notified of this 
application to the end that he may show cause, if anv there be, at 
the time designated in the order of court granted herein, why the 
sald application should not be granted, and why proof should not 
be recelved of the existence and contents of sitld will, anal why the 
Same should not be admitted LO probate, iis praved for. 

(Signed) vy. NW. be 


Orch ry Ou Minut 5. January 2 th. ISSS. 


Suecession of Danren Clark, No. S646. 

lor the reasons assigned in the written opinion on file it is or- 
dered that Riehard Relf, the survivor of said exeeutors, be notified 
of this applica Ion to the end that he hay show cause, if any there 
be, at the time designate d i) the order of court oreanite (| herein, why 
the said application should not be granted, and why proof should 
hot be recelved of the existence and contents of sad will, nicl whi 
the same should not be admitted to probate, as prayed for. 


Shi rifl's Return to the Above Orde 3 of Court, 


Reed 2) January, LSd.. and (}) the Sibnie day, month, ana vear 
served copy of petition and of the within order of court personally 
on Richard Relt, Eesqr. Return same day. 

(Signed) Pr. H. LAVARKE. 
by Sheriff. 


Opposition of City of Ne iw Orli (Ldis, hiled aa January, ISSo. 


8774 To the Hon. J. N. Lea, judge of the second district court of 
New Orleans: 

The petition of the City of New Orleans, a political corporation 
established by the laws of this State, with respect set- forth these 
facts: 

That Daniel Clark died in this city in the year 1815; that his sue- 
COSSION Wiis duly opened in proper probate court of the parish of 
Orleans in 1813, and that his last will and testament, in which he 
instituted his mother, Mary Clark, his sole heir and untversal lega- 
tee, and appointed Richard Relf and Beverly Chew his executors, 


I 
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was duly probated, all of which will more freely and clearly appear 
from the records of said court, now a pearl of the record of this hon- 
orable court; that said executors qualified and reeeived their testa- 
mentary letters; that in the vear 1821 Mr. Evarerte Blane, by au- 
thentic act acquired from said Relf and Chew in their respective 
individual capacities and as agents general and special of Mary 
Clark, the me‘her, sole heiress and universal legatee of said Daniel 
Clark, and by virtue of a power of attorney from said Mary Clark 
dated in IS15 and deposited n) the othee of John Lynd, then i lo- 

| tary public, certain immovable property situated in the parish of 
Orleans, particularly deseribed in said act of sale; that afterwards 
the City of New Orleans, in 1854, purchased for the sum of $45,000 
all ora large portion of the property acquired, as aforesaid, by said 
IK. Blane, as will more fully appear from the authentic act of sale 
proper before Felix de Armas, then notary of the said City of New 
Orleans, and is now owner and In possession of a considerable por- 
tion of said purchase, and is liable as vendor and warrantee to the 
vendees of the other portions. 

Your petitioner now avers that the probate of said will of 1811 
has never been annulled; that it is a judgment valid and obligatory, 
and that it is the basis and foundation of the title of the property 
acquired, as aforesaid. 

Your petitioner now represents that proceedings wer¢ Insti- 
tuted in the circuit court of the United States for the eastern 
district of Louisiana by Mrs. Myra Clark Gaines, in which pro- 
ceedings your petitioner, who has succeeded to all the rights of the 

vendor, was a party to set aside the probate of the will of 
8775 1511, to prove and establish a pretended will of a later date, 

to prove and establish that said Mrs. Myra Clark Gaines was 
the sole and only legitimate daughter of the late Daniel Clark; 
that after a protracted litigation the said circuit court, and after- 
wards the Supreme Court of the United States, rendered its judg- 
ment, and decreed in favor of petitioner and against the claims and 
pretensions of Mrs. Myra Clark Gaines; all of which will more 
clearly and fully appear from the record in the ease in the aforesaid 
eircult court of the United States. Petitioner now represents that 
the only mode and manner in which the validity of the title of the 
property of petitioner acquired as aforesaid can be called in question 
Is by the attempt now made in this hon. court, on the part of Mrs. 
Myra Clark Gaines, to probate i pretended will of a later date of the 
late Daniel Clark, and to establish her status or legitimacy; that on 
both of — questions your petitioner has a deep interest. 

Wherefore your petitioner prays leave to be permitted to oppose 
the effort now made, after the lapse of fortv-one years, to probate the 
pretended will set forth in the petition of Mrs. Myra Clark Gaines, 
lately filed in this hon. court, and to contest the status of said Mrs. 
Myra Clark Gaines; and that your petitioner may be permitted to 
make an issue or contestation with said Mrs. Myra Clark Gaines, 

and to set up all legal exceptions and legal and equitable defences 


‘ 


to the application of Mrs. Myra Clark Gaines which the laws of the 
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State will permit. And as in duty bound your petitioner will ever 
pray. 
(Signed) J. LIVINGSTON, 
City Aly. 


Order Cont’d Case and NS tting for Trial. 

entry on Minutes, January 27, 1855. 

Succession of Danie CLARK, No. S646. 
The rule herein taken on the 24th January instant by Mrs. Myra 
Gaines on Richard Relf and fixed for trial for this day was ordered 


by the court to be continued to and fixed for trial for Saturday, 3d 
February, 1855. 


S776 Order Cont ’g Application. 
Entry on Minutes, January 29, 1855. 


Succession of DANIEL CLARK, No. 8646. On application of Mrs. 
Myra Clark Gaines for the proof of an alleged last will and testa- 
ment of said D. Clark. 

In this case, the court considering that there is error in the entry 
herein made on the 29th instant, it. is ordered that said entry be 
amended so as to read as follows, to wit : 

The application of Myra Gaines for the proof of an alleged last will 
and testament of Daniel Clark fixed for this day was ordered by the 
court to be continued, and fixed for Saturday, the 3d February, 1555, 
at 10 o'clock a. m. 


Order and Continuance. 
Entry on Minutes, February 2d, 1555. 
Succession of DANtTEL CLARK, No. S646. 
The application of Myra Gaines for the proof of an alleged will 
and testament of Daniel Clark came on this day for trial, when, after 


proceedings had therein, the same was continued to Saturday next, 
10th February, 1855. 


Hearing and Continuance. 
Entry on Minutes, February 10th, 1855. 
Succession of Danren CLARK, No. S646. 


The application of Myra Gaines for the proof of an alleged last 
will and testament of Daniel Clark, deceased, came on again this 
day, when, after hearing argument of counsel, the same was con- 
tinued to Tuesday next, the 13th inst., at 10 o'clock a. m. 
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Petition or Titi pie nition of I a} de la Crovr. Filed. LOth iy bruary, 
LSoo. 


In the Matter of Mrs. Myra Crark Gatnes for the Proof of the 
Will of Danren CLARK, No. S646. 


The petition of intervention in the above-entitled case on the 
docket of this honorable court of Francois Dusnan de la Croix, re- 
siding in the parish of New Orleans, respectfully represents: That 

he hath read the petition filed herein, by which it 1s alleged, 
S777 among other things, that Daniel Clark, formerly of this city, 

made a will to the effeet as stated in said petition, and, 
among other things, it is alleged that, in and by said will, he, the 
said Francois Dusnan de la Croix, was appointed one of the execu-_ 
tors of said supposed will, and that he is now the only surviving 
executor thereof; that it is furthermore stated in the petition herein 
that he, the said de la Croix, is Indisposed LO aecept the ownership 
of the supposed will of Daniel Clark. 

And now your said petitioner doth show by this his intervention 
that he hath no knowledge, information, or belief that said deceased 
Daniel Clark ever made any such will as is set forth in the petition 
In this case; but, on the contrary, he avers it as his firm belief that 
if any such will was ever written that said Clark never intended to 
publish it as his will, but must himself have destroved it. He avers 
that he was very intimate with said Daniel Clark ; that said Clark 
frequently expressed — to him in the most intimate form which one 
man can communicate his thoughts and wishes to another: that he 
spoke Lo him respecting the petitioner, her birth and parentage, and 
he was with said Daniel Clark in his last siekness, and in commu- 
nion with him in the last moments of his life,and it 1s from that 
Intimate relationship which existed between said Daniel Clark and 
himself—-the said Clark having rilso reposed a certain amount of 
property in a confidential trust in this intervenor, Francois Dusan 
De la Croix, to be transmitted to the said petitioner, Myra, after the 
death of him, the said Daniel Clark, which he has done—it Is, as 
he repeats, under such relationship with the said Daniel Clark that 
he does not believe in the existence of any such will as is set forth 
in the petition of said Myra; but, on the contrary, he owes it to the 

dead as well as the living, and, among the latter, to himself, 
8775 distinetly and unqualifiedly to declare his disbelief in the 

truth of any such allegation. But so it is, if this honorable 
court pleases, it is certainly untrue that he ever evinced any sort of 
indisposition to qualify as the executor of any lawful will which 
may be established in a legal manner as having been made by said 
Daniel Clark ; and therefore—inasmuch as said petitioner, by her 
petition, doth show that he hath an interest in the matter of the 
probate and execution of said will, and inasmueh as there remains 
of record in this honorable court a will duly probated and its exe- 
cution ordered, whereby the whole estate of said Daniel Clark, after 
the payment of his just debts, was given to his mother, Mary Clark, 
of Germantown, Pennsylvania, who has since departed this life and 
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whose heirs are believed to be absent and unrepresented, and inas- 
much as he, the said intervenor, is reluetant to see their interests in 
any manner disturbed without lawful notice—he prays that this 
honorable court may appoint cll) attorney, or curator ad hoe, Lo re})- 
resent the absent heirs of said Mary Clark; that if there be a pro- 
bate of said supposed will granted that it may be seriously made in 
a contest and Issue with the said heirs of Mary Clark ; and after all 
due and legal proceedings had therein, if it should be decreed that 
there shall be probate of the said supposed will, then he prays that he 
may be recognized as executor thereof, duly sworn as such, and let- 
ters testamentary ordered to be delivered to him according to law. 


DUSNAN bE La CROIX. 
Reasons for Judgment. Kiled 13th kebruary, LS5o. 


Succession of Daniel Clark, No. 8646. In the matter of the appli- 
eation of Myra Clark Gaines praying for the proof of the alleged 
will of Daniel Clark. 


In this case the City of New Orleans, through its counsel and 
Richard Relf, the former executor of the will of Daniel 
S779 Clark heretofore admitted to probate, have asked leave to in- 
tervene and make themselves parties to the proceedings had 

and to be had herein and to file exceptions and answers thereto. 

To this application the petitioner, Mrs. Gaines, excepts, on the 
ground that a probate of a will is a proceeding to be had ex part — 
& mere preliminary step in the administration of an estate not 
binding on third parties, and open to contestation in any proceed- 
Ing based upon its validity, in which it Is relied upon as the basis 
of title, or of any other right asserted as against third parties; and 
on the further ground that the intervening parties are without in- 
terest in the subject-matter before the court, and therefore cannot 
be permitted to embar-ass the proceedings. 

It is unnecessary to discuss the merits of the first ground of ex- 
ception, us Lam satisfied that the intervenors have not disclosed 
any such interest as justified their intervention. The City of New 
Orleans can have only a contingent interest in the matter to be ad- 
judieated upon, and Relf isneither individually nor in a representa- 
tive capacity invested with such a legal interest therein as, In my 
opinion, entitles him to be heard, his functions as executor having 
long sinee expired, and the heir whom he formerly represented as 
agent being dead. 

[t is ordered that the exception herein taken by the petitioner, 
Mrs. Myra Clark Gaines, to the intervention of Richard Relf and 
of the City of New Orleans, be maintained; that the said City of 
New Orleans and Richard Relf be not permitted to intervene fur- 
ther herein, and that their petitions of intervention be dismissed. 

(Signed) dN. de 


~ | 
— 
~~ 
in 
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Judgine nt Dismg Intervention. 
Kutry of Minute 
Succession of DANIEL CLARK, No. SOAG. 


The application of Mrs. Myra Gaines for the proot of tll 

S780 alleged last will and testament of Daniel Clark, deceased, 

came on again this day, when, after hearing and for the 

reasons assigned in the written opinion on file, it is ordered, ad- 

judged, and decreed that the exceptions herein taken by the peti- 

tioner, Mrs. Myra ( ‘lark Gaines, to the intervention of Richard Relf 

and of the City of New Orleans be maintained; that the said City 

of New Orleans and Richard Relf be not permitted to intervene 

further therein, and that their petition of intervention be dis- 
missed, 


Order Appt'g Atty of Absent Tleirs. 
Entry on Minutes, February 15, 1555. 
Succession of Dante, CLARK, No. S646. 


[In this case the court, considering that the absent heirs of the 
deceased are not represented herein, it is ordered that G. La Gar- 
deur. lsq., be appointed attorney of absent hers, 


llearing and fontinuance. 
Entry on Minutes, February 15, 1855. 
Succession of Danret CLARK. No. S646. 


In this case, on motion of G. Le Gardeur, Esq., attorney of absent 
heirs of deceased, and on his application for a delay, for the purpose 
of enabling him to examine the record of the mortuary proceedings 
of this SUCCESSION, it 1s ordered that this CAUSE he continued for fur- 
ther proceedings till Thursday, the 15th February, 1855, at 10 
o'clock a. m. 


Testimony and Note ot ki rile ice, heiled Poth he bruary, LSO.. 
Second District Court. 
Suceession of Danren CLARK, No. S646. 


Application of Mrs. Myra Clark Gaines to probate the alleged last 
will and testament of said Clark. 
Taurspay, loth kebruary, 1S50. 
‘Testimony taken on the trial this day: 


PREVAL. a witness. sworn on behalf of the Aappileant, SAVS: 
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That he Wis acquainted with the late Daniel Clark. W it- 

S751 ness was not present when Clark died, but was there a few 

minutes after his death. Ile was called there as a justice of 

the peace to affix the seals LO the ellects. The document marked 
we Is the proces-ve rbal of the aflixing of the seals. 

Pie viously LO the affixing Oo} the st als Upon the armoire. desk, XC... 
Wwithess searched everywhere for his last will, which he had I) Cll I- 
formed before lis death Wis prurt 1 il little black trunk in his bed- 
root. Witness, therefore, looked with particular att ntion and eare 
in a little black trunk, and did not find the last will in it. Witness 
got this information from Mr. James Pitot, the old parish judge at 
the ttme. After looking at that trunk and not finding it witness 
looked in the desk and the armotr- and could not find any last will, 
ana then withess proc eded to athx the sens, cls dhe ntioned In tis 
process-verbal, and appointed Francisco Morales keeper, who signed 
the process-verbal., At the moment of closing thi process-verbal 
Mr. Richard Relf came to witness and presented him with a paper, 
which he sid Wis the least will of Daniel (lark, Witness took 
charge of it and brought it to the clerk’s office of the court of pro- 
bates. Witness knew Deville Dejontin Bellechasse. Ile was a planter 
here, and of very high standing in society. Witness thinks that he 
is dead now; has been dead long since. Witness thinks that he died 
In the Havana. He knows from general report that he has been 
dead many vears, 

Cuartes W. OLIver, sworn on behalf of the applicant, says: That 
he did not personally know Mr. Bellechasse. Witness’s brother mar- 
ried a daughter of Mrs. J. B. D. Bellechasse. Mr. Bellechasse is 
dead. Witness’s brother administered on his estate. Witness him- 
self saw his tomb, about six miles from Matanzas: thinks he died 
about 1S years ago. His heirs are now In possession of his property. 
Witness owns the plantation owned by Mr. Bellechasse. 

S752 Tuomas D. Harrer, a witness sworn for applicant, says: 

That he is the son of the late Mrs. Harriet Harper, wife of 
William Harper. Document marked “ B” is shown to witness, who 
says that the signature of Harriet Harper thereto is his mother’s. 
She afterwards married Dr. Smythe. His mother is dead. She has 
been dead about live vears. 

Mr. Louts Touran’ BEAUREGARD, sworn for applicant, says: That 
he was very well acquainted with the late Daniel Clark, who fre- 
quently came to his house in a friendly manner to see himself and 
family. Witness also knew Mr. Joseph Deville Defontin Bellechasse ; 
he was a colonel in the Spanish army; he was a friend to Daniel 
Clark. Witness often saw them together conversing In a friendly 
manner. Witness at that time knew Mrs. Harper, the wife of Will- 
iam Harper. He knew her at the Terre aux Beeuf. Mrs. Harper 
was acquainted with Daniel Clark, because Mrs. Harper's sister was 
wife of Capt. Davis, with whom Daniel Clark was as a brother ; can- 
not say positively that he ever saw Mrs. Harper and Daniel Clark 
together; he might have done so, but cannot say positively. Wit- 
hess is seventy-five years old. 
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N. Cornu, sworn for applicant, says: That he knew Jean Canon. 
Canon Is dead ; has been dead about 2 Vears. 

Ste. CotomBe Davis, sworn for applicant, says: That he knows 
that Mvra, Mrs. Clark Gaines, widow of the late Ik. P. Gaines, is the 
same lady formerly married to William W. Whitney. 

Applicant offers in evidence application made in the succession of 
Daniel Clark, marked “C”; also the entire record of the mortuary 
proceedings In the succession of Dantel Clark ; also the testimony of 
Mrs. Ilarriet Harper, taken in the case of W. W, Whitney nid 
wife vs. Eleanore O. Bearn, being case No. 545 on the docket of the 

late probate court, marked “BB”. 


S785 P. B. BorsronraIne, sworn for ap plicant, savs : That he is 
the son of Pierre Baron Boistontamme: that his father is dead. 
Document marked “I” is shown to witness, who says that the 


signature thereto is bis father’s; lis father died on the 7th January, 
LSS. Ap }) ylicant offers in e vidence the testimony of Pierre Baron 
Boisfontaine, and marked “to”; also the testimony of J. D. D. Belle- 
chasse, marked “IF”, taken under a commission; also the testimony 
of Mrs. M. R. Davis, marked “G”: also the testimony of S. B. Davis, 
marked “TL”: also the testimony of William Miller, marked “M”: 
also the testimony of Jean Cannon, marked “1”. 


Document Marked “A” Offered in Evidence on behalf’ of Applicant, the 
Sol lide hy ing thie proces-' ( rhal or Afhic-q Ni als. ili d loth he hy, ISO. 


Aujourd hui le seiziéme jour du mois daout de Pan mil huit cents 
treize de notre selgneur, cl le trente huitieme de Independence 
Americaine, nous, Gallien Preval, Pun des judges. de paix pour la 
ville et la paroisse de la Nouvelle-Orleans, nous Gtant trouvé présent 
au deces du Sieur Dl Clark a jour a six heures du soir, avons été 
requir par Mr. Richard Relf dapposer les scellés sur tous les papiers 
appartcnant a la succession du dit Siear Dl Clark, ce a quoi nous 
avons procédé en presence de Murs. James Pitot et Dusnan de la 
Croix, le dit Sieur Richard Reif ayant, été requi par nous de repre- 
senter les papiers de Ja dite succession nous a conduit dans la chambre 
du dit défunt, o en presence des temoins susdits nous avons réuni 
tous les susdits paplers et les avons mis dans un bureau & une 
armoire que nous avons trouvés dans la chambre du dit défunt, apres 
qui nous avons apposé nos scelles sur les portes de la dite chambre, 
et en avons etable guardien le Sieur Frans _ Morales lequel ‘ 

promis sous la foi du serment de remplir bien et fidélement 
S784 les devoirs de sa charge, et a signé avec nous ainsi que les 
témoins susdits. Les méme jour, mois, & an que dessus. 


RFRANCISCO x MORALES. 


Parate, 


Au moment de clore le present proces-verbal le Sieur Richard Relf 
ayant trouvé dans une malle du défunt son testament olographe, 
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nous avons pris en presence des susdits témoins pour en faire la 
relnise i honorable juge de le Cour des Preuves. 
(Signe) GALLIEN PREVAL, 
Juge de Paix. 
(Signe) J. FILUE } 
’ DUSNAN pe La CROIX. 
RICHARD RELE. 


Dor mpent Marked a ag and ()iiered die key idence hay Applicant, Mrs. 
Mira (Vay: Gaines. bled ls) bebruary. IS... 


To the honorable the judge of court of probates for the parish of 

New Orleans: 

The petition of Francis Dusnan de la Croix, of this parish, planter, 
respectfully showeth that vour petitioner las strong reasons to be- 
lieve, and does verily believe, that the late Damel Clark has made 
a testament or codicil posterior to that which has been opened 
before your honorable court, and in the dispositions whereof he 
thinks to be interested. 

And whereas it is to be presumed that the double of this last will, 
vy several persons, might have 
lic of this elty, VOour petitions r 


whose existence was well known | 
been deposited with anv notary pul 
therefore prays your honor to order, as it is the usual practice in 
such CAuse, threat every notary of this city appear ly hore your honor- 
able court, within the delay of twenty-four hours, in order to certify 
1) oath if there does or does hot eXIst in his otlice any testament or 
eodieil, Or any seated packet, deposited hy the seid late Daniel 
Clark. And your petitioner, as in duty bound, will ever pray, &e. 
(Signed) SEGITLIERS, 
i ( ounsel for thee Petition x 


STS5 Athdanr if. 


Francois Dusnan de la Croix, the above petitioner, maketh oath 
that the material facts in the above petition sel forth ure true, to the 


best of his knowledge and belicf. 
(Signed) DUSNAN pe La CROLX. 


Sworn to before me, August IS, 1815. 


(Signed) THOS BEALE, 2. Wills. 
Ord £ 


I Is ordered that the several notaries of this city do appear before 
this court at the office of the r vister of Wills to-morrow, the 19th in- 
stant, at 9 o’clock a. m., precisely, in order to comply with the prayer 
of this petition. 

New Orleans, August 15, 1515. 
(Signed) Is Pry je Judge. 


« record in the SLCC 28101) of Daniel Clark. of the probate eourt, 
in evidence on behalf of the applicant, Mrs. Myra Clark 
is as follows, to wit: 
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(Process-verbal of affixing seals in Suce. of Dan’l Clark. See page 
2-4.) 
Petition of ie [). li li (yor. leiled August LS. IS15. 


To the honorable the judge of the court of probates for the parish 
of New Orleans: 

The petition of Francis Dusnan de la Croix, of this parish, planter, 
respectfully showeth that your petitioner hes strong reasons to be- 
lieve, and does verily believe, that the late Daniel Clark has made a 
testament or codoe!| posterior to that which has been Open before 
your honorable court, and in the dispositions whereof he thinks to 
be interested. : 


And whereas it is to be presumed that the double of the last will, - 


whose existence was known by several persons, might have been de- 
posited with any notary public of this city, your petitioner therefore 
prays that it may please your honor to order, as is the usual practice 
In such case, that every notary public of this city appear before your 
honorgble court within the delay of twenty-four hours, in order 
Si56 to certify on oath if there does or does not exist In his office 
any testament or codocil, or any scaled packet, deposited by 
the said late Daniel Clark. 
And your petitioner, as in duty bound, will ever pray, Ke. 
(Signed) SEGHERS, 
O; Counse l for the Pet’r. 


y l ffidavit. 


Francis Dusnan de la Croix, the above petitioner, maketh oath 
that the material facts in the above petition set forth are true. to the 
best of his knowledge and. belief. 


(Signed) DUSNAN be LA CROIX. 
Sworn to before me, August 18, 1815. 
(Signed) THO'S BEALE, R. Wills. 
Order. 


» 


It is ordered that the several notaries of this city do appear before 
this court, al the office of the register of Wills, LO-TOTTOW, the 1th 
instant, at 9 o'clock a.m. precisely, in order to comply with the 
prayer of this petition. 

New Orleaius, August 18, 1885. . 

(Signed) J3 PITOL. Judge. 


Proce ss-verbal of opening and proof of the last will. Will of 
Daniel Clark. Ne varietur. 
I'S PITOT. Judge. 


In the name of God, amen. I, Daniel Clark, of New Orleans, 
make this, my last will and testament. olf 
Imprimis. | order that all my just debts be paid. 


—_ 
Second. | leave and bequeath unto ny mother, Mary Cle: : 


ow 


0 ee 


a a om + —~4 
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of Germantown, in the State of Pennsylvania, all the estate, whether 
real or personal, which I may did possessed of. 

Third. T hereby nominate and appoint my friends Richard Relf 
and Beverley Chew, my executors, with power to settle everthing 
relative to my estate. 

New Orleans, 20 May, 1811. 


(Signed) DANIEL CLARK. 
Ne varictur. JS PITOT. Judge. 


Proof of Well. 


Know all men by these presents, that on the seventeenth day of 
August, in the year of our Lord one thousand eight hundred 
S7S¢ and thirteen, and the thirtv-eighth of the Independence of 
the United States of Ami rica, personally appeared before lie’, 
James Pitot, judge of the court of probates in and for the city and 
parish of New Orleans, Paul Lanusse and Louis Sere, both residents in 
the City of New Orleans, who, being duly sworn agreeably to law, de- 
clare nid Say that il packet tole | Ul} as a letter, sented with il red 
wafer, which | presented to them, and bearing the following sub- 
scription, ‘This is my olographic will. New Orleans, 20 May, 1517 
Daniel Clark,” that the same is the proper handwriting of him, 
the said Daniel Clark. 
(Signed) PAUL LANUSEE. 
LOUIS SERE. 


Sworn Lo ana subseribed before nie, 
(Signed) | JS PITOT, Judge. 


New Orleans, August 17th, 1555. 


Whereupon I, the said judge, caused the said packet to be broken 
open, In which was found one writing page signed Daniel Clark, 
and after caused the said instrument to be read in presence of the 
above-named witnesses, who did further recognize the same to be 
totally written by the late Daniel Clark. 

(Signed) PAUL LANUSEE. 
LOUIS SERE. 


[ do hereby declare that the said instrument is duly proved ae- 
cording to the iaws of this State as being the last will and = testa- 
ment in seriptis of the late Daniel Clark, and order the said last 
will to be deposited and recorded in the register office of this court, 
that copies thereof may be delivered to all persons it may concern. 

(Signed) JS PITOT, Judge. 


ctition of RR. Relf, a'r, to Remove the Seals, August 18, 15135. 


STATE OF LOUISIANA, ' 
Parish of Orleans, } 


Ss: 


To the Honorable James Pitot, judge of the said parish: 
The petition of Rich’d Relf, one of the testamentary executors of 
the last will and testament of Dan’l Clark, dec’d, being desirous to 


4A7G 
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Cause thi execution of said will is Soon as possible completed, 
S7TSS_ prays the seals attixed may be removed, and that an nven- 
tory of the goods mav be ordered tobe made by your peti- 


} } . } 


tioner, and that appraisers may be appointed to appraise the same, 


Signed! Fr. L. TURNER, 
Att'y for the Pet’r. 


, 
> 
ein fé°) : 


Let the seals be removed to-morrow at 10 o'clock, and let iit) in- 
ventory and appraisement take place according to law, M. Moran 
Lisbit aiaee UD nted | liseli [or the absent heirs. 

New Orleans. this Sth of August, 1815. 

Signed JS PLITOT, Judge. 


A fi hey f it Notari P Auqust 10. ISLS. 
Parish of New Orleans. Court of Probates. 


At a session of the court of probates in and for the parish and 
Citv of New Orleans, holden at the City ,of New Orleans, 
: h Hi f the register of wills, on Thursday, the 
ith day of August, in the vear of our Lord 1815, and the 
ssth vear of the Independence of the U. S. of America, per- 
sonally appeared the undersigned notaries public of this city, who 
depose and say that there Is not nor ever was any testament or cod- 
ici] nor any sealed packet deposited in their office by the late Dan- 
lel Clark, nor any disposition moitus cunsor whatsoever passed by 
the Same beiore them Ol le o sited in the ir office. 

In withess whereot they have hereunto set their respective hands 
the day and Vear Drst ve Written. 

(Signed) PIERRE PEDESCLAU.A. 
CLAUDE DEJAN. 
STEPHEN De QUINORRES. 
M’E LAFITTE. 
MICH’L Dre ARMAS, Not. Pub. 
NARCISSUS BRONTIN, 

Not. Pub. 

JOHN LYND. 


Inventory. liled ——., 1S15. 


Aujourd’hui dix-huitiéme jour du mois daout de l’an de notre 
Seigneur mil huit cent treize et le trente-huitiéme de l’inde- 

8789 pendance des Estats-Unis d’Amerique, quatre heures de 
relevée, a la requete du Sieur Richard Relf, et en vertue de 
Vordonnance de honorable juge de la cour des preuves, en date de 
ce jour, “portant quil sera procédé a Vinventaire de feu Sieur 
Daniel Clark, conformément a la loi;” nous Thosmas Beale, 
register des testaments pour la ville CT parolsse de la Nouvelle- 
Orleans, nous sommes transportés sur le chemin du bayou en 
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la maison ou est décédé dit sieur Daniel Clark, dans la soirée du 
seize du present, a l’effet d’y proceder 4 la levee et reconnaissance 
des scellés apposés par le sieur Gallien Preval, lun des juges de paix 
de cette ville et PArolsse, sur les proprietés du dit défunt, ou eCtant, 
nous avons trouve le dit sieur Richard Relf, executeur testamentaire 
du défunt le sieur Louis Moreau Lislet, avocat nommeé par la cour 
pour representer Vhéritiere. absente et le sieur Gallien Preuyal CS 
qualités qul precedent, et avons en leur presence et en celle des 
sicurs Prosper Prieur et Sebastien LBlondeau, témoins domicilicés, 
requis le sieur Francisco Morales Gardiataire des dits scellés do nous 
representer ce quil a fait de la maniére suivante. 

Premie¢rement, sur une armoire en bois en étaient apposes les 
scellés, examen scrupuleux faits d’iceux par le sieur Gallien Preval, 
ils ont e’té trouves sains et entiers, et nous les avons reconnus tels 
pour la décharge du dit Gadiataire. 

Ouverture et examen faits dicelle nous n’y avons treuvé que des 
paplers que nous avons .solgneusement examine, a leffet den ex- 
traire les billets susceptibles de prompte échéanee, pour ne ps 
perdre le recours contre les endosseurs, ainsi qu’il suit: 


Premicrement, un billet a ordre dela somme de quatre 
mille quatre cent solxante uhe plasires consente en 
faveur du défunt par Jobn Lynd, en.date du 10 avril, 
1813, et payable a quatre mois de date, par nous cote 
et paraphée inventorie sous la lettre “A,” numero 
S790 i. Biiddcaitine cones: 4ones ea $4,461 00 
[tem. Un autre billet 4 ordre de lasomme de qua- 
tre cents piastres, consente en faveur du defunt par 
Gy. Debuys en date 7 juillet, 1815, et payable a soixante 
jours de date, par nous cole, paraphé et Inventorie sous 
a See Oe.” SD GUE F. 0.c cniniccaenaaiiws 400 O00 


$4,861 00 


Lesquels billets nous remis au ditsieur Richard Relf, executeur tes- 
tarnentaire qui senfait charge, et tous les paplers de la dite armoire 
scrupuleusement examines, ainsi que ceux a un bureau acajou, 
étant dans la néme chambre et n’y ayant trouvé ni testament ni 
autres billets prets a echeoir, nous avons reunes tous les papiers que 
nous avons remis dans la dite armoire, sur la quelle nous avons 
reappose les scelles No. 1, et en avons de rechef contie le garde du 
sieur Francisco Moralés, qui a promis sous serment de nous les rep- 
resenter toutes les fois et quantes il en sera legalement requis et ont 
toutes les parties signe avec nous les memes jours, mois et an que 
dessus et nous sommes retires, remettant la continuation du present 


| 
/ 
i 
: 
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a demain six heures du matin; ce dont toutes les parties et teémoins 


se ticnnent pour averties. 
(Signe) RICHARD RELF. 
“ GALLIEN PREVAL, 
Juge de Paix. 
L. MOREAU LISLET, 
Ditie nsor of Absent Heirs. 
a THOMAS BEALE. 
" R. WILLS. 
o — BLONDEAU. 
. PROSPER PRIEUR. 


Et aujourd’ hui dix-neuviéme jour du mots d’aout de lan de ‘notre 
Seigneur mil huit cent treize et le trente-huitieme de l Independance 
des Etats-Unis d’Amerique, six heures du matin, heure endiquee au 

precedent proces-verbal, nous Thomas Beale, register des tes- 
S791 taments pour la ville et paroisse de la Nouvelle-Orleans, 

nous sommes transportés sur le chemin du bayou au dom- 
icile ou est decedé feu sieur Daniel Clark, a Veffet d’y proceder a 
Vinventaire descriptif et estimatif des meubles, effets, bijoux, argen- 
terie, terres, esclaves, titres et paplers provenant de la dite succes- 
sioh, ou étant nous avous trouvé les sieurs Richard Relf, executeur 
testamentaire du defunt, Lous Moreau Lislet, avocat nommé par la 
cour pour representer Vheritiere absente et avons en leur presence 
»ris le serment des sieurs Prosper Prieur et Sebastien Blondeau de 
bie nm et ticle lement sc conduire dans les devolrs (Vappreciateurs de 
tout ce qui leu sera presente comme provenant de la dits succession, 
apres Guol seats ag ven procede comme sult. 

Premicrement, dans une chambre en bas nous avons trouve les 
objets sulvants: 

Un lit a colonnes en bois de merisier varnl de trois ma- 

telats en barbe espagnole et de coutis, un traverslin, 

deux oreillias, une mauraise moustiquaire en mousse- 

line avec sa garniture, estimé par les susdits appreci- 

ateurs la somme de trente cing plastres + _. ical lass : Do OO 
Item. Un petit bureaux, en nover, en forme de biblio- 


theque, estime par les memes la somme de vinet plas- 


a a canes sitids nends ene a Aeon letters 1) OO 
Item. Une pe tite table en bois de merisier, estimee par 
les mémes la somme de trots De istres__-.. ae een nee > OO 
Item. Uneautre petite table ploy: inte en merisier, estimé 
par les haces la SOTNTNC cl ; quatre plas I ieichns i cil ciate ee tee 4 (}() 
Item. Line — Cl) daa estime par les WenLes 
la somme de trente plastres ee Sa or OO 
Item. Douze e hi HISeS Cn) eer pe intes en ve re, estimé Cs par 
les memes la somme de douze pli TOR ccteus « Se 1? OO 
Item. Une paire ws pistoiets @urcon avee ses fonte, estimé 
pat les memes la somme de douze piastres —_—- 12 00 
8792 Item. Un nor msec var eh argent, estime prear 
les memes la somme de trois plas RRS peer o OO 


ze Sg es 4— 


me “a —— ie «a 4— 
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Item. Un sabre garni en cuivre, estime par les memes 
la somme de douze IO ca: stscplecsilcaleabtaaiiamtiaaiiall 
Item. Deux paires de rasoirs avec un petit miroir de 
toilette, estimes par les memes la somme de deux pias- 
OD on ih tecnitaiaenn ini: ene epseny sini lta aie adeaii lala 
Dans la salle du haut un cabaret de porcelaine, COMPOS 
de douze tasseset onze souscoupes, une cheirs, un pot a 
creme, un sucrier et trois assicttes avee un plateau peint 
en rouge, le tout estime par les memes la somme de 
trente piastres. pr eeeendeh enon ah erin ape wo nance abies 
Item. Un autre cabaret de porcelaine, compose de douze 
tasses, douze sous coupes, une cafetiere, un bole, et trois 
assicttes avee un plateau peint en noir, le tout estime 
par les memes la somme de vingt piastres .----.---- 
Item. Un pot a Peau avee sa cuvette, estimes par les 
memes la somme de dix piastres_ ~~ ~~ ~~~ --- ee 
Item. Deux vielles tables a jouer, estimes p ar les ‘s memes 
la somme de quatre piastres_— ~~~ anit ie miieiion 
Item. Une table phante en merisier, estime par les memes 
la somme de huit plastres .---. hadiidiilannicn 
Item. Un etui de mathematique et une petite poire a 
poudre, estime s par le ‘ss Tnenies le SOE de quatre }las- 


GI ka setsciev ss sesteicnlhaibeeiiee Aaidiipnsiiemenibaist dined icin 
Item. Une bibliotheque composee de sep cent trois yol- 
umes de divers ouvrages, partie desquels pourront etre 
reclameés par divers, estimes en bloe a la somme de 
sept Cont PERTTTED 2.0000 nne 200s Gee, 
Dix huit cuilleres et douze fourchettes, une cuillere a 
soupe, seize cullleres a café, vingt-quatre cuilleres a 
creme et une pince a sucre, i tout en argent pezt., cent 
Vingt-huit onces six gros, estimes par les memes la 
somme de cent vingt-huit plasires, soixante quinze cents 
Item. Une montre anglaise double boitier en or, estimee 
par les memes la somme de trente six plastres 
8793 Item. Dix pieces de grosse ratine bleue, estime 
par les memes a vingt-cing piastres la piece, 
ensemble la somme de deux cent cinquante plastres 
[tem. Lone parte de faience byl Le depareillee, estime par 
les ewes a ln somme de cinquante plastres aon . 
Item. Six douzaines de vin rouge, estime par les memes 
la somme de six plastres la douzarine, ensemble la 
sorme dle trente SIX plastres none ™ 
Item. Dix douzaines de vin blanc, e stimes 's par les memes 
la somme de huit piastres la douzaine, ensemble la 
somme de quatre-vingt plastres - ee — 
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$1,489 


Qui est toute ce qui s’est trouve de meubles et eflets provenant 


la dite succession, apres qui nous avons sans desemparer procede 


estimation des esclaves de la succession. 
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Esclaves. 


Un negre nomme Will, negre de champ, age d’environ 
trente ans, estime sabato la somme de cing 
cents plast , sie lcs mihi iis ie iba itl 

Item. Un negre nomme Lubin, domestique, aged d’en- 
viron trente-cing ans, estimes par les memes la somme 
de six cents plastres diene eatievinen im 

Item. Corks, mulatre, commandeur, age d’environ quar- 
ante-c Ing ahs, estime par les Mcwes le SOlnnIe de @ Ing 
cents cinquante plas stres sl siokcumstuaniiaieank: srealeailesais " eiihiesian 

ltiem. Salomon, negre de champ, age de quarante ans, 
estime par po memes la somme de cing cents piastres_ 

Item. Jacob, negre de champ, age de vingt-cing ans, 
ciiinencioneian la somme de six cents piastres 

Item. John, negre de champ, age de seize ans, estime la 

somme de cing-cents cinquantre plastres~—— ~~~ 

S794 Item. Jacque Aigues, negre de champ, age d’envi- 

ron dix huit ans, estime par les memes la somme 
de cing cents cinquante plastres....--.--. - Tena 

Item. Jacob, negre de champ, malade, age environ dix- 
sept ans, estime par les memes la somme de trols cents 
plastres, vu son état de maladie ..-------- — 

Item. Antoine, hegre de champ, age Wenviron quar: ante 
ans, estime par les memes le SOMIING de cing cents 
PIASLPSS ..... . . «wo « . sedis iii sci pee ba ia ects 

Item. David, negre de champ, : age Wenviron cinquante 
ans, estime par les memes la somme de quatre cent 
clnquante plastres ee ees nee . 

Item. Paul, griffe de champ, age Wenviron vingt-deux 
lis, estime par les ewes lea SOTNINC de oe cent 
Sngennee: ramen... ink wanieaind ain rie in aii ‘i 

Item. George, hegre a chi: amp, age dD? e nviron cingu: ante 
bgt sraduinanceies omme de deux cents pi- 
I Pe Se Sea ere ere . 

ltem. Adam, negre de champ, age Wenviron, cinquante 
ans estime par les Memes la somme de trois cents pi- 
austres sili wieiintiuea - , + denn ata : 

Item. Doctor David. ‘negre medecin, age d’environ trente 
cing ans, estime par les memes la somme de cing cents 
piastres daades Sane eR een ec 

Item. Randolph, negre de champ, “age Wenviron trente 
eng ans, estime par les memes la somme de quatre 
cent cingu: inte plastres —_ ‘ a : ‘ 

Item. Itienne, n wegre de champ, age environ cinquante 
cing ans, estime par les memes la somme de quatre 
cents plastres ‘ ‘ re ie 

Item. Lubin, negre de champ, age Wenviron quar inte 
“uns, estime par les memes la somme de quatre cents 
plastres 
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Item. Relf, negre de champ, age d’environ quarante cing 
ans, estime pear les Memes le SONIC de quatre cents 
SO winnie nemmietund vee | sti diaissiaetiatieiat aes 

Item. Providence. negre de champ, age d’environ quar- 
ante cing ans, estime par les memes la somme de qua- 

tre cents plastres Bega oC RSS ‘ 
Item. Fegaro, negre de champ, age d’environ 

S795 trente ans, estime par les memes la somme de 

cing cents plastres eer dabiion 

Item. Lindor, negre de champ, age d’environ trente ans 
estime par les seg AucanmmamgaMMR i808 sen a8 
I iitidectett as alte ites sar Pons 

Item. Nerisse, negre de ch: amp, ave d’environ trente en 1 
ans, estime par les memes a la somme de cing celts 
plastres _.---_- o_o pancteiiiilanch oe 

Item. Nede, negre, de champ, estime par les 1 memes la 
somme de cing cents pias stres, le dit negre age de trente 
SY eit des: seein ee nae a sia lilies 

ltem. Isaac, mulatre de champ, age Wenviron dix-huit 
ans, estime par les memes la somme de cing cents pl- 
I ii aK. ; is ialiitecin Cin 

Item. Jean, negre de champ, age de vinet ans, estime 
par les memes la somme de cing cents plastres anaee 

Item. Salomon, hegre de champ, age environ quarante 
cing ans, estime par les memes la somme de quatre 
cents cinquante piastres -- re sviisaniieiiaial dias wineibeste 

Item. Austin, negre de champ, age d’environ vingt ans, 
estime par les memes la somme de cing piastres-—-—- - 

Item. James, negre de champ, age d’environ seize ans, 
estime par les Iecmes le SOMITE de cing cents plastres 

Item. Gibaud, negre de champ, ag de quarante cing ills, 
estime par les memes la somime de quatre cents pias- 


Item. Wallis, negre de cl:amp, age (environ trente ans, 
estime par le ‘SS TcHies la somme de cing celts piastres 
[tem. Charles, mulatre de champ, ave environ uar- 
ante ans, Se ee 
plastres aii PS Spee tee acatdiinasi a 
Item. Jacques, mulatre de champ, age denviron trente- 
cing ans, estime par les memes Ia somme de eing cents 
piastres ...... saci tiie ssa eine asia aa ” 
Item. Godis, negre de champ, age d’environ trente ans, 
estime par les memes la somme de cing cents plas- 
I dita teeta aie ociiialiite oink ds eve 


8796 Item. Davis, negre scicur de long, age environ 


solxante ans, estime par les memes la somme de 

trois cents pilastres ....-...- nies diadiatstiacaemmeniie demeia cau eee 
Item. Cardinal, negre pioche, age denyiron vingt cing 
ans, estime par les memes la somme de quartre cent 
CENQUANC PSASETOS.. Ww . 2. wee ewe wn sone wone« 
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litem. Jeremee, negre de champ, age d’environ trente 
cing ans, estime par les memes la somme de cing cents 
PENROSE 0.0 on ones wt s oncnanmnesdfilibiommnadlinen meisimmied 200 OO 
Item. Lebene, negre de champ, age Wenviron quar inte 
ans, estime par les memes la somme de quatre cents 


re ; SRE Ca Ee 400 OO 
Item. John, negre de champ, age d’environ quarante a ans, 
estime par les memes la somme de quatre cents plas- 
400 OO 


SEES apeabcaaniinns ey Ne siintianal e" 
Item. Merode, negre de champ, age d’environ trente cing 


ans, estime par les memes a ee 


clnquante plastres i Bea Spat Ne Hem RATED pe i Ne AD50O OO 


Item. Willis, negre de champ,a ve environ dix-huit ans, 


estimie par les memes la sane de cing cent einguante 
200 VO 


plastres >. ee eer eee = --—-—-- — eee eee 


Item. Moise, negre de champ, age d’enyiron seize ans, 


estime par les memes la somme de cing cents plas- 
HOO OO 


tres. sii ‘scale i aiadlaicels 


Item. Davis, negre de champ, age de Vinet “uns, estime 
er sormme ct aN i 0 
450) OO 


astres ... -- « —— — = ~ = ~ —— - 


Item. André, 1 gre de champ, age denviron Vingt ans, 


estime nile memes la somme de cmg cents pias- 
HOO OO 


e BD init titties: sinieeinenaieidhciihaiei  iiilanatind nessinoan wpb sili datas 
Item. Dress, negre de « hamp, age WVenviron quarante 
cing ans, estime par les memes la somme de quatre 
vents piastiees......... .<0-Bitebaennens pane 400 OO 
Item. André, negre de champ, age Wenviron cinquante 
cing ans, estime par les memes la somme de deux cent 
einquante piustres..... .. 250 OO 


_ ——— -_ — — - — ~_——— — — —<_ 


Item. Thom, negre de champ, age Venviron quarante 


ans, estime par les memes la somnime de quatre cent 
Gierqmatte PPAWhVER 6 Aisin sicko sncieciaigetia 450 00 

Item. Bobe, negre de champ, age d’environ vingt 

S707 huit clLlis, estime par les hIciwics la somme de 
cing cent cinquante piastres SROs ee edo HOO OO 


ep idigmeers negre de champ, age WVenviron trent cing 

ans, estime par les memes la somme de quatre cents 

pinstres stein ditt sittin: Med a i a rorwern 400 OO 
Item. James, negre de champ, age Wenviron soixante ans, 
estime par les memes la soni de cent cinquante pi- 
I iki onic thee EE SOOO ea CAN oe ee 150 00 
Item. Harry, mulati re domestique, age d'environ quinze 

ans, estime par les memes la sommme de cing cents }l- 

RE cciciieeniicen vnliatnninnhibicis tetas au setts ial er HOO OO 
Item. Storeder, negre vacher, age environ quarante 

cing ans, estime par les hicwes la somme de quatre 

Ceiits plastres—-—-—-. a a 400° OO 
Item. Arthur, negrillon, age de duaen ans, estime par les 


memes la somme de rots Conte MiNStTCS. cnccncnccnecae S00 OO 
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Item. Ledger, negrillon, age d’environ onze ans, estime 

par les memes la somme de trois cents plastres ..-.-- S00 OO 
Item. Sam, negre de pioche, age d’environ quarante-huit 

ans, estrople, estime par les memes la somme de trois 

pong r-anyanincs nor 4 fae edited a ee 00 OO 
Item. Phel CC, HELTeSse de champ, agee d’environ soixante 

ans, estimee par les memes la somme de deux cents 

plastres He, eA eR eR sc adit eben inate ce 200 OO 
ltem. Fany, negresse de champ, agee d’environ soix: inte 

ans, estimee par les memes la somme de deux cents 

piastres Ea RLS ARO a Ws oe ON Te eS POP RN ar Oa, a 200 OO 
Item. Anna, negresse, agee d’environ vingt- deux ans, 

estimee par les memes la somme de trois cents — 
S00 OO 


FREER E Mme ome neem etree Oo fs ea a POR Rs er ne 


Item. Genevieve, negre sse creole des N Natchez, agee d’ Cli- 
Viron quarante-cing ans, estimee par les memes la 
somme de quatre cents piastres........-....-..-... 400 OO 
Item. Betty, negresse agee d’environ cinquante ans, es- 
timee par les memes ee sa 
I ii ORT Re ee en ila i a i LOO OO 
Item. I oly, negresse, agee de vingt- cing ans, avec ses 
deux enfants, l'un nomme John, age de cing ans, et 
autre Julien a la mamelle, estimee par les memes la 
somme de six cents plastres. ....-...--.----- 600 OO 
S798 Item. Liza, mulatresse, agee d’environ vingt ans, 
avee son enfant nomme William, mulatre, d’en- 
viron quatorze mois, estimee par les memes la somme 
0 CE I I kitecen nes cncuccuudpenseue 500 OO 


26,900 OO 


Qui sont tous les esclaves qui nous ont ete presentes pour etre in- 
ventories comme provenant de la succession du dit defunt Sieur 
Daniel Clark. 

Apres quol nous register susdit et soussigne avons sans desem- 
parer procede a la description et estimation de la maison sur laquelle 
nous operons de la maniere suivante. 


Maison et Terrains. 


Une maison a etage ayant soixante-dix pieds de face a la place 
Bretonne et cinquante pieds de profondeur composee d’une grande 
salle, trois chambres dont deux a feu et une galerie au rez de chaus- 
see, ayant au premier etage une grande at trois appartements 
dont deux a feu et une galerie; la mansarde divisee en diverses 
petites chambres, la dite maison batie en briques et couverte en 
Bardeau. 

Plus un batiment servant de cuisine et de eases a negres, avant 
solxante dix pieds de long, bati en colombage et couvert en Bar- 
deaux, estime, avee emplacement sur lequel elle est batie confor- 
mement au plan de Bg. Lafon y designe sous le No. 5, et trop connu 
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pour avoir besoin d’etre decrit plus completement par les susdits 
appreciateurs, la somme de dix mille piastres, $10,000. 
lei Mr. Richard Relf, executeur testamentaire du defunt, nous a 
dit, que par egard pour sa memoire, il demandait qu’il ne fut point 
procede a l’inventaire de sa garderobe et de son linge de corps, se 
reservant, d’en faire approuver lemploi par l’heritiere du defunt; 
et le Sieur L. Moreau Lislet, avocat nomme par la cour pour la rep- 
resenter a accedé a sa demande. 
S799 Kt.attendu lheure de trois de relevee survenue, nous reg- 
ister susdit et soussigne avons du consentement des parties 
arrete le present et en avons remis la continuation pour l’eligement 
des papiers lesquels nous avons soigneusement mis dans trois malles 


sur lesquelles nous avons apposes nos scelles, et que nous avons fait ° 


emporter en notre office, a demain quartre heures de relevee, ce dont 
toutes les parties se tiennent pour averter, et lecture faite de celul 
nous avons trouve le montant du mobilier inventorie dans la _pre- 


sente vacation etre de la SOTNMe de quatorze cent quatre vingt neuf 


piastres soixante quinze cents; celui des esclaves aussi inventories 
etre de la somme de vingt six mille neuf cents piastres, et celui de 
la maison sur laquelle nous operons étre de la somme de dix mille 
piastres, lesquels meubles et effets, esclaves et maison nous avons 
laisses al la disposition du dit Sieur Richard Relf, executeur testa- 
mentaire, qui sen fait charge et a signe avec nous et Tes autres par- 
ties, et temoins les memes jour, mols, et an que dessus, et nous som- 
mes retires. 
(Signe) BLONDEAU. 
” MOREAU LISLET, 
Defenseur Des Heritiers Absent. 
PROSPER PRIEUR. 
. RICHARD RELF. 
3 THOS. BEALE. 
R. WILLS. 


Kt aujourd’hui vingtieme jour du mois d’aout de l’an de notre 
Seigneur mil huit cent treize et le trente huitieme de l’ Independance 
des Etats- Unis d’Amerique, quatre heures de relevee, nous, Thomas 
Beale, register des testaments pour la ville et paroisse de la Nouvelle- 
Orleans, avons procede, en notre office, en presence des parties et 
temoins reunis a l’eligement et classification des papiers centimes 
dans une petite malle sur laquelle etait appose le scelle numero, de 
la maniere suivante. 

Actifs. 


S800 Premierement, un billet a ordre de la somme de 

cing cents piastres, consenti en faveur du defunt 

par Morin, comme charge des pouvoirs de son epouse, 

par acte pardevant Brontin, notaire, en date au trois 

juillet, 1515, et payable par tout decembre prochain, 

ledit billet par hous cote, paraphe, et inventorie sous 
ee: SO GL" ca a i 200 OO 


} 


eA 


—a@ § 
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Item. Un autre billet a ordre de la somme de deux cent 
quatre vingt quatre piastres cinquante cents, consenti 
en faveur du defunt par P. D. Foley, en date du 6 
septembre, 1510, et payable a demande, par nous cote, 
paraphe et inventorie sous la lettre “ D,” No. 4° au 
dos duquel est un recu de la main du defunt de la 
somme de cent piastres, ce qui reduit le dit billet a 
celle de cent quatre vingt piastres cinquante cents -- 

Item. Un bon de la somme de cent piastres consenti en 
faveur du defunt par L. Boisdore, en date du 14 avril, 
1510, payable a volonte, par nous cote, — aphe, et In- 
ventorie sous la lettre “ F,” numero cing, 5-------.~-- 

Item. Un billet de la somme de dix piastres, parmesan en 
faveur du defunt par A. J. Lamelle, en date du 29 
aout, 1812, payable a demande, par nous cote, para- 
phe, et inventorie sous la lettre “ IF,” et le numero six, 
DP i-cocenaiietdidseiaeieiiin didi seis insula se siete la la acai 

Item. Un billet de la somme de mille pi stres, consenti 
en faveur du defunt, par Gilberto Leonard, en date du 
15 Mars, L797, payable a volonte, par hous cote, para- 
phe, et inventorie sous la lettre “G,” numero sept, 7 

Item. Un billet de la somme de cent piastres, consenti 
en faveur du defunt par Abraham Arcenaus, en date 

du 23 fevrier, 1813, payable a volonte, par nous 

SSO] cote, paraphe, et inventorie sous la lettre “ H,” 

eS pecceiaiteiiasiaeh tiie 

Item. Un billet de la somme de cent piastres, con- 
senti en faveur du defunt, par Mr. Perez, en date du 

septembre, 1811, par nous cote, paraphe, et inventorie 
oeee te Sele * ES es EOE, ©... ncicinmummnnened 

Item. Un bon de la somme de trois cents piastres, consenti 
a lordre du defunt par de Magnan, en date du 25 mars, 
IS10, par nous cote, et paraphe, inventorie sous la let- 
ne? SL” A Be CI GI, BR oc nemsinnia eine 

Item. Un billet a ordre de la somme de trois mille plas- 
tres, consenti au defunt par Elizabeth Renaud ‘Tre- 
pagnier, en date du 20 mai, IS11,et payable au premier 
mal, 1812, par nous cote, — et inventorie sous la 
eB Be ee aie ibewelik cect wliccansineciccne es Oe eda 

Item. Un reconnaissance de la somme de e iInquante qui \- 
tre piastres et vingt cing sols, consenti en faveur du 
defunt par Collson, en date du 17 octobre 1806, par 
nous cote, paraphe et inventorie sous la lettre “ L,” No. 
Rin. égutieitednndeds edad plicit nah cimemihbemnnnl iam 

Item. Un billet a ordre de la somme de ¢ ing ui: inte-c ing 
piastres, consenti au defunt, par Richard Devals, en 
date du 23 novembre 1811, payable a un an de date, 
par nous cote, paraphe, et inventorie sous la lettre 


Or Ra ak Si: pe rear 
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Item. Un billet a ordre de la somme de sept mille trois 
cent trente-trois piastres quatre vingt dix cents, con- 
senti a John Clay, par James Sterrett, en date du 3 
octobre 1808, et payable a six mois de date, lequel est 
endorsee par Jolin Clay, et le defunt, au bas de la sig- 
nature duquel est un recu du montant du dit billet des 
mains de Mr. Daniel Clark, signe P. Grymes, par nous 
cote, paraphe, et inventorie sous la lettre “ N,”” numero 


——_— —— re ee ee ee ———— 


$802 Item. Un mandat de la somme de cent soixante 
deux piastres, tire en faveur du defunt par le 
Chevalier Bellequet sur Mr. Barriére, en date du 25 
juin, 1812, par nous cote, paraphe, et inventorie, sous 
Se ee Ee I Bi vccienis ccd 
Item. Un billet a ordre de la somme de six mille cing 
cents cinguante sept plastres quatre vingt douze cents, 
consentl en faveur de William Brooks, par Ferdinand 
L. Claiborne, en date du 18 novembre, 1511, et payable 
au premier fecrier, dix huit cent treize; le dit billet 
endorsee par William Brooks, Th. A. Claiborne, and 
Chew & Relf, par nous cote, paraphe, et inventorie 
is i a ~------- 
Item. Un billet de la somme de quarante deux plastres, 
consenti a Vordre du defunt, par Jean Raffray, en date 
du 25 juillet 1799, par nous cote, parapbe, et inventorie 
ae Oe Beene EPA Ee bene seen oe Sree 
Item. Un obligation de la somme de trente-une mille 
plastres, consenti en fayveur du defunt, par William 
Harper,en date du 8 juin, 1815, payable le 8 Juin, 1820 
prochain, par nous cote, paraphe, et inventorie sous la 
lettre “ R,” II I I aici ii a a 
[tem. Un billet de la somme de deux mille piastres, con- 
senti a ordre du defunt par Wm. Harper, en date du 
ler mal, 1515, et pavable au premier mai, 1820, par 
nous cote, et see ey et inventorie sous la lettre “ S,” 
memore Garon, TG oe wn des Re anaes 
Item. Un billet de la somme de deux mille piastres, con- 
senti a Vordre du defunt, par William Ilarper, en date 
du ler mai, 1815, pavable le premier mat, 1816, par 
nous cote, paraphe, et inventorie sous la lettre ‘ TY 
humero yingt, 20 i igh sasm:tcne spain iste Ail ead 
Item. Trois billets de la meme date, pour la somme de 
deux mille piastres chaque, ensemble la somme 

SS03 de six mille piastres, payable le ler de mai, 1817, 
‘18, 719, tire par Wm. Harper, en faveur du de- 

funt par nous cotees, par iphees, et inventorieces, sous 
les lettres “U,” “V.” “W,” et les numeros 21, 22, et 


—. eee ‘eed ene eked eemme sheen 


162 OO 


YY? OO 


31.000 OO 


2,000 00 


2.000 00 


6,000 00 
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Item. Deux billets de la somme de trois mille cent vingt 
cing piastres chaque, ensemble la somme de six mille 
deux cent cinquante piastres, souserits en faveur du 
defunt par Henry Hunt, en date du 15 mars, 1510, 
payable a un et deux ans par nous cotes, et paraphes, 
et inventories sous les lettres “X," “ Y,” et les numeros 
24 25 


——— —— ree ee ee 


Item. U n billet de la somme de trois cents plastres, sous- 
crit en faveur du defunt par Henry Hunt, en date du 
15 mai, 1510, et portant interet depuis sa date, par nous 
cote, paraphe, et inventorie sous la lettre “Z,” numero 


Item. Une reconnaissance de la somme de neuf cent trois 
plastres, souscrite en faveur du defunt, par John Wat- 
kins, en date du 24 aout, 1807, par nous cotee, para- 
phee et inventorice sous la double lettre “A” “A,” et 
2 | Se ane 2 nue seinen abel 

Item. Une reconnaissance de la somme de cing mille 
quatre cent quatre vingt-quinze plastres solxante 
quinze cents, souscrite en faveur du defunt, par Edw’d 
D. Turner, en date du 19 decembre, 1508, par nous 
cotee, paraphee, et en sous la double lettre 
“B”“ BY No. vingt-huit, em i eT 

Item. Une obligation hy ran ire de la somme de neuf 
mille six cent dix neuf piastres, cing escalins, souserite 
en faveur du defunt par John Watkins, au rap por de 
Pierre Pedesclaux, notaire public, en date du 25 aout, 
1805, et portee ici uniquement pour memoire.— Mem- 
olre.) 

kt par nous cotee, paraphee, et inventoriee sous la double 

lettre “C)’“C,” namero vingt-neuf. 


8804 Item. Une livret de la Bange de la Louisiane, 


pour balance duquel il parait etre du a la sue- 
cession la somme de quatre ving-trois piastres quatre 
vingt dix-huit cents, artecle arrete du 15 aout presente 
année, par nous cote, paraphe, et inventorie sous la 
Seunes Ce ae Ee PEO BO «canneries 
Item. Une livret de la Banque des Habitants, pour bal- 
ance duquel il parait etre du a la suecession la somme 
de quatre mille cent huit piastres guarrnte trois cents, 
par nous cotee, paraphee, et inventorie sous la double 
ee ee I OE kin wn ccmeennnen sae 
Item. Un livret de la Banque d’Orleans pour balance du 
quel il parait etre dua la succession la somme de trois 
mille trent sept piastres soixante treize cents, par nous 
cote, pe raphe, et inventorie sous la double lettre“ F” “F,” 
No. Se ee ene coaeacwaae cae a+ Sema eceowes onwee 
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soussigne avons arrete le present, et du consentement des parties en 
avons remis la continuation a lundi vingt-trois du courant ce dont 
toutes les parties et temoins se tlennent pour avertis, et lecture alt 
dieceliu, nous avons trouve le montant des actifs inventories dans la 
presente vacation etre de la somme de quatre vingt mille six cent 
soixante dix huit piastres guarante six cents, et ont toutes les parties 
et temoins signe ayee nous les memes jour, mois, et an que dessus, 
et nous sommes retires. 


(Signe) MOREAU LISLET, 
Defe wseur de s Lh ritre rs Absents. 
BLONDEAU. 
RICHARD RELF. ~ 
‘ PROSPER PRIEUR, 
? THOS. BEALE. 
" R. WILLS. 


Et aujourd’hui vingt-troisieme jour du mois de aout de lan 

8805 de netre Seigneur mil huit cent treize et le trente huitieme de 

Independance des: Etats- Unis d’Amerique, six heures du 

matin, nous Thomas Beale, register des testaments, susdit et sous- 

signe, avons procede en notre office, en presence de toutes les parties 

et témoins reunis a l’eligement, classification, et inventaire des pa- 

piers de la succession de feu dit Sieur Daniel Clark, de la maniere 

et ainsi qu’il suit, apres avoir en presence des dites parties et temoins 

leve les scelles de la petite malle renfermant les paplers, lequel au ete 
par eux reconnee sain et entier. 

Premicrement, une hasse contenant vingt-huit billets sousecrits en 
faveur du defunt par des personnes presumees insolvables s’elevant 
ensemble a la somme de huit mille quatre cent cinequante trois 
plastres quatre Vinget-neuf cents et demie, par nous cotes, paraphes 
par premier et dernier et portes ici uniquement pour memoire, la 
dite hasse par nous Inventoriee sous la double lettre “G" “G,” numero 
trente-trous, 55. 

Item. Une liasse contenant trente-quatre pieces relatives aux terres 
de la Floride, par nous cotees, paraphees, par premiere et derniere, 
et la dite liasse inventories sous la double lettre “II” “H,’ numero 
trente-quatre, 54. 

Item. Une liasse contenant dix-huit accords ou conventions, par 
nous cotes, paraphes par premier et dernier, la dite liasse par nous 
inventories Sous la double lettre | ee ey hHumero trente-cing, 3). 

ltem. Une autre liasse contenant sept actes hypothecaries en faveur 
de la succession, par nous cotees et paraphees par premier et dernier, 
et la dite liasse inventories sous la double lettre “J’“J,” numero 36, 

[tem. Une autre liasse contenant trente-une ventes d’esclaves, par 
nous cotees, paraphees, et inventories, sous la double lettre “ kK” “ Kx,” 

et le numero, trente sept, 37. 
SS06 Item, Lone autre liasse contenant cinqante recues, ou quit- 
tances, par nous cotes et paraphes pur premier et dernier, la 
dite liasse par nous inventories sous la double lettre “L”“ L,” No. 38 
Item. Une liasse contenant trois lettres de change supposees payees, 


ede Ree gdh ae 


ee 
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par nous cotees et paraphees par premiere et derniere, la dite liasse, 
par nous, inventories sous la double lettre “ M°“ M,” No. 59. 

Item. Une lasse contenant quatorze pieces destimation de terres 
par approximation de terres par approximation et de notes d'argent 
du au defunt, par nous cotees, pars ap yhees, par premiere et derniere, 
et inventoriee sous la double lettre “N°“ N,” et le numero 40. 

Item Une autre liasse contenant treize pieces relative au Canal 
Carondelet, par nous ecotees et paraphees par premiere et derniere, 
la dite liasse par nous inventoiree sous la double lettre “O’“O,” 
No. 41. 

Item. Une autre liasse contenant cing procuration de divers, par 
nous cotees, paraphees, par premiere et derniere Ja dite liasse par 
nous inventoiree sous la double lettre “P”“P,” et le numero quar- 
ante-deux, 42. 

Item. Une autre liasse contenant quarante quatre pieces relatives 
au re ‘cleme nt de compte avec D. W. Coxe, par Nous cotees et para- 
phees par premiere et de T niere, la dite li asse par nous inventoriee 
sous double lettre “Q”“Q,” numero 43. 

litem. Une autre liasse contenant soixante-six colnptes, regles ou 
a regler, par nous cotGes et paraphees par premiere et deniere, la 
dite hasse par nous Inventoriees sous la double lettre “R°’“R,” 
No. 44. 

Item. Une autre liasse contenant quarante neuf lettres et corre- 
spondences avee divers, par nous cotees et paraphees, par premiere 
et derniere, la dite liasse par nous inventoriees sous la double lettre 
“gv“S. No. 40. 

Item. Une autre liasse contenant quarante huit actes de 

8807 vente, faits par D. Clark a divers des terres au bayou, par 

nous cotes et paraphés par pre mier et dernier, la dite liasse 
inventorie sous la double lettre “T’“ TV,” No. 46. 

Item. Une autre liasse contenant neuf ventes en faveur de Wil- 
kins, par nous cotes et paraphes par premiere et derniere, la dite liasse 
par nous inventoriee sous la double lettre “ U’ U.” No. 47. 

Item. Une autre liasse contenant quarante pieces pour renseigne- 
ments, par nous cotees et paraphee, par premiere et derniere, le dite 
liasse par nous inventoriee sous la double lettre “ V7“ V,” et le nu- 
mero quarante-huit, 48. 

Item. Une autre liasse contenant quatorze p ‘lans et titres de pro- 
prietes, par nous cotes, et paraphes, par premier et dernie r, la dite 
llasse par nous Inventorice sous la double lettre “W™ W,” et le nu- 
mero quarante-neuf, 49. 

Item. Une autre liasse contenant trente-cing pieces relatives a 
Vhabitation du bayou, par nous cotees et paraphees pur premiere el 
derniere, la dite liasse par nous inventoriee sous la double lettre 
“XX.” et le numero 50. 

Item. Une autre hasse contenant vingt-neuf titres ou guaranties 
des terres au Ouachita, par nous cotés et paraphes par premiere et 
derniere, et la dite liasse par nous inventoriee sous la double lettre 
ot Gree Pa 

Item. Une autre liasse contenant douze pieces concernant l’habi- 
tation de Chapitoulas, par nous cotées et paraphees par premiere et 
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derniere, la dite liasse par nous inventoriee sous la double lettre 
“ZZ,” numero 52.” 

[tem. Une autre liasse contenant trois pieces relatives a lhabita- 
tion achetee d’Arnaud Magnon, par nous coteés, et paraphees par 
premiere et derniere, la dite liasse par nous inventorice sous la triple 
lettre “RRR,” numero cinquante, 05. 

Item. Une autre liasse contenant sept pieces relatives au lot de 
terre pres le la Corderie, par nous cotées, et paraphees par premiere 

et derniere, la dite lasse par nous inventoriee sous la triple 

8808 lettre “ BBB.” numero cinquante quatre, 4. 
Item. Une autre liasse contenant des transports de terres 
achetées par D’n Carlos Duhault de Lassus pour Daniel Clark a St. 


Louis en septembre, 1804, et transportes par le dit Lassus a Daniel 


Clark, a Voffice de Brontin en 1805, par nous cotes, paraphes par 
premier et dernier, et la dite liasse par nous, inventorice sous la triple 
lettre “CCC,” numero cinquante-cing, 99. 

Item. Une autre lasse contenant deux pieces relatives habita- 
tion de la Maitairie, par nous cotees, paraphees par premiere et der- 
niere, et la dite liasse par nous inventoriee sous la triple lettre 
“DDD,” numero cinquante six, 56. 

Item. Une autre lasse contenant deux pieces relatives aux terres 
des ataca pas, achetees de la succession Macarty, par nous ecotees, 
paraphees, et la dite liasse par nous inventoriee sous la triple lettre 
“EEE.” numero 07 

Item. Une autre liasse contenant deux transportes de terres du 
Bayou au Boouf, faits par William Miller et Alexander Fulton, par 
nous cotees ct paraphes, et par nous inventoriee sous la triple lettre 
“FFF,” No. 58 

Item. Une antre lasse contenant cing plans, garanties ou trans- 
ports de trois mille deux cents arpents de terre aux Opelousas achetes 
de Madame veuve Brunet, par hous cotes, paraphes par premier el 
dernier, et la dite liasse par mous inventoriee sous la triple lettre 
“GGG,” et le numero 5%. 

[tem. Une autre lasse contenant six plans, garanties ou trans- 
ports de seize cents arpens de terre aux’ Opelousas, achetes de Mr. 
Brontin, par nous cotes, paraphes, et inventorie sous la triple lettre 
“HHH,” et le numero soixante, 60. 

[tem. Une liasse contenant cing plans, titres ou transportes des 
terres situees au Baton Rouge, au sud de la ligne de demarcation 

propriete inclusive de Daniel Clark, par nous cotes, paraphes 
S8S09 par premier et dernier, la dite liasse par nous inventoriee 
sous la triple lettre “III,” No. G61. 

Item. Une autre lasse contenant deux titres ou plans de onze ar- 
pens quatre toises de face au Mississippi pres et au dessus de la For- 
esche achetes de Simon Duecournan, par nous cotes, paraphes et in- 
ventories sous la triple lettre “J.J. J. ” No. 62 

Item. Une autre liasse contenant deux pieces de papiers relatifs a 
Vhabitation Ficher a la Terre aux Boeufs, par nous cotes, paraphes, 
par premiere et derniere, la dite liasse inventoriece sous ln triple let- 
tre “KKK,” numero soixtante-trois, 63. 

Item. Une autre liasse contenant quatre plans, transports et gara- 


~~ 
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ties de trois mille deux-cent arpens de terre situes aux Opelousas, 
achetes de Mr. Gradenigo, par nous cotes, paraphes par premier et 
dernier, la dite lasse par nous inventorice sous la triple lettre 
“LLL,” numero soixtante-quatre, 64. 

Item. Une autre Hasse contenant quatre titres de terres, de Mrs. 
Kletcher, par nous Cotes, paraphes par premier et dernier, la dite 
liasse par nous inventoriee sous la triple lettre “ MMM," numero 65, 

Item. Une autre liasse contenant trente-trois divers titres de pro- 
prietes, par nous cotes, paraphes par premier et dernier, la dite lasse 
par nous inventoriee sous la triple lettre “NNN.” numero 66. 

Item. Une autre liasse contenant vingt deux pieces papilers de 
Jean Lueques, par nous cotes, paraphes par premiere et derniere, 
la dite liasse par nous iInventoriee sous la triple lettre “OOO.” nu- 
mero 67. 

Item. Une liasse contenant six comptes avee Mr. P. Barron, par 
nous cotes, paraphes, et la dite liasse, par nous Inventorice sous la 
triple lettre “PPP,” No. 68. 

Item. Une autre liasse contenant vingt-cing pieces pour etablir 
les comptes avee F. L. Claiborne, par nous cotees, paraphes par pre- 
miere et derniere, la dite liasse par nous iInventoriee sous la triple 
lettre “QQQ,” numero soixante neuf, 69. 

Item. Un livre, memoradum des terres tenues de societe entre le 
defunt et Daniel Wm. Coxe, de Philadephie, contenant vingt-sept 

folios écrits, par nous paraphes et Inventorie sous la triple 
88.0 lettre “RRR,” numero soixante-dix, 70. 

Item. Un autre livre, memorandum des terres tenues de 
societe entre le defunt et Daniel Wm. Coxe, de Philadelphie, conte- 
nant vingt folios ecrits, par nous paraphes et inventorice sous la 
triple lettre “SSS,” soixante et onze, 71. 

Item. Un autre petit livre de comptes entre le defunt et feu Dr. 
John Watkins, contenant sept folios ecrits, par nous paraphe et in- 
ventoriee sous la triple lettre “TTT,” No. 72. 

Qui est tout ce qui s’est trouve de papiers dans susdite petite 
malle, et attendu qu il est six heures, de relevee nous register susdite 
et soussigné avons du consentemente des parties, arrete le present, 
et en avons remis la continuation a demain six heures du matin, ce 
dont elles ce tiennent pour averties, et lecture faite dicelui, nous 
avons fait remise de la dite petite malle et de son contenu au dit 
Sieur Richard Relf, executeur testamentaire, qui s’en faite charge et 
a signe avec nous et les autres parties et temoins les memes jour, 
mois et an que dessus et nous sommes retires. 


(Signe) BLONDEAU. 
“ MOREAU LISLET, 
Defense ir dis Heritiers Abse nis. 
. PROSPER PRIEUR., 
. RICHARD RELF. 
™ THOS. BEALE. 
" R. WILLS. 


Kt aujourd’hui vingt septieme jour du mois d’aout de lan de 
notre Seigneur mil huit cent treize et le trente huitieme de l’Inde- 
4456 
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pendence des Etats-Unis d’Amerique, quatre heures de relevee, nous 

Thomas Beale, register des testaments pour la ville et paroisse de la 

Nouvelle-Orleans, avons pre cede en notre office, en presence de toutes 

les parties et temoins reunis a l’eligement et classification des pa- 

piers de la succession, renfermes dans une malle sur laquelle était 
appose le scelle numero deux, lequel a ete prealablement re- 

SS1i connu sain et entier par les susdites parties et temoins ; apres 
quoi nous avons procede comme suit. 

Premierement, soixante trois lasses contenant ensemble quatre 
mille cent cing lettres de divers, par nous cotes et paraphees depuis 
le numero 1, jusques et V COMPpris le numero 65. 

Item. Un autre liasse contenant cent trente huit copies de, lettres 
avec divers, par nous paraplice et Inventorice sous le numero 64. 

Item. Une autre liasse contenant soixante dix-sept pieces relatives — 
au tabac, avec James Wilkinson, par nous paraphee et inventorice 
sous le No. 65. 

[tem. Une autre liasse contenant dix pieces relatives a Walter 
Jones, par nous paraphee et inventorice sous le numero soixante- 
slx. O6. 

Item. Une autre liasse contenant huit pieces relatives au Colonel 
Bellechasse, par nous paraphee et inventoriee sous le numero 67. 

(Jue est tout ce que s’est trouve dans la susdite malle, apres quoi 
hous avons procede Cli presence de toutes les parties et temoins a 
Veligement, et classification, et inventaire de tous les papiers con- 
tenues dans la malle sur laquelle etait appose le scelle No. 5. Apres 
avoir prealablement examine scrupuleusement les scelles lesquels 
ont ete trouve sain et entiers et reconnus tels. 

Premierement, seize liasses contenant ensemble quatre cent quar- 
ante deux pieces relatives a diverses affaires tels que comptes reares 
et quittances, par nous cotees et paraphees et Inventoriees, depuis le 
numero 68, jusqu'au numero quatre-vingt-trois, 55, inclusivement. 

Et attendue qu’il ne s’est pas trouve d’autres papiers dans la.sus- 
dite malle, nous register susdit et le soussigne’avons arrete le present 
et avons fait remise des susdites malles au dit Sieur Richard Relf, 
executeur testamentaire, qui s’en fait charge et a signe avec nous et 
les autres parties et temoins, les memes Jour, mois et an que dessus. 


(Signe) BLONDEAU, 
” MOREAU LISLET, 
Defenseur des Heritiers Absents. 
8812 (Signe) PROSPER PRIEUR. 
as RICHARD RELF. 
‘ THOS. BEALE. 
6 R. WILLS. 


Et adjourd’hui vingt-huiti¢éme jour du mois de aout de l’an de 
notre Seigneur mil huit cent treize et le trente-huitieme de l’Inde- 
pendance des Etats-Unis d’Amerique, dix heures du matin, nous, 
Thomas Beale, register des testamens pour la ville et la paroisse de 
la Nouvelle-Orleans, nous sommes transportes sur le chemin du 
bayou au domicile ou est decede feu Sieur Daniel Clark, a Veffet d’y 
proceder a l’inventaire descriptifet estimatif des animaux provenant 
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de la dite succession, ou etant, nous avons trouve le Sieur Richard 
Relf, executeur testamentaire du dit defunt, Louis Moreau Lislet, 
avocat nommeé par la cour pour representer les heritiers absents, en 
presence desquels nous avons a?" le serment des Sieurs Prosper 
Prieur et Sebastien Blondeau de bien et fidelement se comporter 
dans les devoirs d’appreciateurs de tout ce qui leur sera presente 
comme provenant de la dite succe ss1on, apres quol, avons Ch pres- 
ence de tous procede comme suit. 


Animaux. 


Premierement, un cheval noir Anglais, dle cabriolet, ( 

time par les susdits ee la somme de cent 

plastres . .-.- Sinica cclieaah icthies cicieniilie abide as ERED Se oe S100 OO 
ltem. Vingt-trois vaches, estimees, les unes dans les au- 

tres, vingt quatre piastres pieces, ensemble la somme 

de cing cents cinquante deux plastres a 1 seebenen OL 
Item. Cing taurails, estimes par les memes, l'un dans 

autre, huit piastres piece, ensemble la somme de 

CRTROD PENNE secret cc ne ncndimanininnia miamniia wh 40° 00 
Item. Trois paires de boeufs, estimes par les memes, lun 

dans l'autre, a trente piastres la paire, ensemble la 

somme de quatre-vingt-dix plas CSPGS wane ds 60 emenen 90 OO 
Item. Douze mulets, estimes par les memes, Tun dans 

autre, a trente piastres le mulet, ensemble la somme 


tH) 


de trois cent soixante plastres —..—....---- ot deiciieai at 360 OO 
Item. Un cheval rouge, Anglais, estimes par les 

S815 mémes la somme de cinquante piastres.. ~~~ So0 OO 
Item. Un cheval creole, estime par les memes la 

SRNERO GD IGG BIND a on. nn cceeniaengtnm 30 00 
Item. Un autre cheval creole, souris, estime par les 

memes la somme de vingt EEO ase ssesrscomianianinieieinentin 20 OO 


$1,242 00 


Qui son tous les animaux qui nous ont ¢te presentee pour etre 
inventories comme provenant de la succession du d't feu sieur Dan- 
iel Clark, et lecture faite du present, nous avons trouve le montant 
de estimation faite etre de la somme de douze cent quarante-deux 
piastres, lesquels animaux nous avons laisses a la charge du dit 
sicur Richard Relf, executeur testamentaire, que le reconnait et a 
signe avec nous et les autres parties ct temoins, le memes jour, mois, 
et an que dessus. 


(Signe) MOREAU LISLET, 
De fe nseur des Tleritiers Absents. 
« BLONDEALU., 
“ PROSPER PRIEUR. 
a RICHARD RELF. 
“ THOS. BEALE. 


” Rk. WILLS 
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Vente du Mobilier. 


Et aujourd'hui deuxieme jour du mois de septembre, de Van de 
notre Seigneur mil huit cent treize, et le trente-huitieme de linde- 
pend: ince des Etats-Unis d’Amerique, neuf heures duo matin, nous, 
Thomas Beale, register des testamens pour la ville et paroisse de la 
Nouvelle-Orleans, en vertu de ordre de Vhonorable juge de la cour 
des preuves de cette ville et paroisse, en date du vingt-sept du mois 
d’aout dernier, et vote publications prescrites par le lol, nous 
sommes transportes sur le chemin du bayou au domicile ou est de- 
cede feu sicur Daniel Clark a leffet d'y proceder a la vente des effets 
mobiliers et animaux provenant de la dite succession, ou etant, nous 
avons en presence du sieur Richard’ Relf, executeur testamentaire 
du defunt Ls. Moreau Lislet, avoeat nomme par la cour pour rep- * 

resente les heritiers absents, et en celle des sieurs Prosper 
SS14 Prieur et Sebastien Blondeau, temoins domicilies, proclame 

la susdite verte a haute et intelligible VOIX, AUX termes et 
conditions sulvantes, savoir: | 

Au comptant pour les sommes qui ne depasseront pas celle de cent 
plastres, et pour celle au dessus, a soixante jours de credit, payables 
en billets endosses a la satisfaction de ’executeur testam entaire. 


Premierement, un lit a colonnes en bois merisier garnie 
de trois matelats en barbe Espagnole et de coutis, un 
traversin, deux oreillers, un mauvaise moustiquiere, 
adjuge a Mr. Millebrook pour ia somme de quarante- 
neuf plastres cinquante cents, cCl..-.-----.-- kids 

ltem. Un petit bureau en noyer en forme de bibliothe- 
que, adjuge a Mr. Dusnan de Ja Croix pour la somme 
de vingt-huit plastres..---- lsat iia dig cia iaeirai ead 

Item. Une petite table en bois de merisier, adjudge a 
Mr. Perrillataine pour la somme de deux piastres et 
i sec idapinigicidipeitilinabintiinias 2 00 

ltem. Une autre petite table en merisier, adjuge a Mr. 
Gouyon, ScCur, — somme de six plastres solxante- 


S49 50 


25 VO 


quinze EGC aD r Spee nt (0) 
Item. Une armorie en bois jaune, adjugé a Mr. Mille- 
brook pour la somime de cinquante plastres Reon Soe ov OO 


Item. Douze chaises en bois pelntes Cl) verd, adjuge a 
Mr. Reano pour la somme de vingt-une piastres cing 
BRNCO CE ew conn nani teeinenins a eee —e 

Item. Neuf autres chaises en bois peintes en verd, ad- 
juges a Mr. Reano pour la somme de treize plastres lo OO 

Item. Une paire de, pistolets Varcon avec ses fontes, ad- 
juge a Mr. Samuel Elkins pour la somme de dix-sept 


21 ot) 


I eset sin elastic Ga laches tcp «ale idpedebeee de nia iellaiinlen 17 00 
Item. Un poignard garni en argent, adjuge a Mr. Cas- 
tang pour la somme de sept plastres._.... -...- .. ~ 7 OO 
Item. Un sabre garni en argent, adjuge a Mr. Poul tney Vv 
pour la somme de vingt IIE sciinsiniiicctseisidailataittel ibaa axig 2) OO 
Item. Deux paires de rasoirs et un “petit miroir 
o$15 de toilette, adjuges a Mr. Paul Dareantel pour la 


somme de trois plastres solxante et quinze cents- > 6a 
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Item. Un cabaret de porcelaine, compose de douze tasses 
et onze souscoupes, une thelere, un pot-a-creme, un suc- 


rier, et trois assiettes, avee ul plateau peint ch rouge, 


adjuge a Mr. Dusnan de la Croix — la somme de 
trente-neuf plastres piakanlaeiinh in sainiioecwwiie 

Item. Un autre cabaret de poree laine compose de douze 
tusses, douze souscoupes, une catetiere, une bole, et trois 
assiettes, avec un plateau peint en noir, adjuge a Mr. 
Ogden pour la somme de quarante dase istres , 

[tem. Un pot-a-eau avec sa cuvetie en porcelaine, a djuge 
ti Mr. Gros pour la somme di ornare une plastres 

Item. Deux vicelles tables a jouer en merisier, adjugés a 
Mr. Baran pour la somme de huit piastres 

[tem. Une table phiante, en merisier, adjuge a Mr. Fley- 

is, pour la somme de dix piastres -..-. - ...-- 

Item. Un etue de mathematique, &c., adjuge a Mr. Paul 
Darcantel, pour la somme de neuf — — 
COEE: senann semen ibivhs aac dicen eikinsadss endian bi dk ee ieee 

Item. Dix-huit et douze fourchettes, une cuiller -a-soupe . 
seize cuilleres-a-cafe, vingt-quatre cuilleres-a-creme, et 
une pince-a-sucre, le tout en argent pesant cent vingt- 
hut onces six gros, adjuges a Mr. Poultney, junior, 
paur la somme de cent quarante-trols plastres , 

[tem. Une montre anglaise, a double boitier en or, ad- 
juge a Mr. Samuel Elkins, pour la somme de quatre- 
vingt treize plastres.-.-- ..----------.--------- ---- 

Item. Un partie de fayence Dleue depareillee, adjuge a 
Mr. Ogden, pour la somme de cent onze plastres 

Item. Une piece de ratine bleue, 40 vardes, faisant 52 au 

109e. Pau, faisant la somme de trente-quatre plastres 
quatre vingt-huit cents . -- is olghces iim alemuaciags 
La dite piece adjuge a Mr. Pre. Guenon. 
S816 Item. Neuf autres pieces de ratine bleue, aunaut, 
ensemble 384 au, adjuges a Mr. Hierman, a rat- 
son de cent six cents l’au, 10G6c., ensemble la somme de 
quatre cent se pt pis wstres et quatre Cents............ 

Item. Une jarre de provence, adjuge a Mr. Fertin pour 
la somme de vingt deux piastres et cinquante cents- - 

Item. Une autre jarre de provence, adjuge a Mr. Fortin 
pour la somme de vingt trois plastres ..------- .----- 

Item. ‘Une autre jarre de provence, adjuge a Mr. Lecesne 
pour la somme de _—* deux piastres et cinquante 
cenftimes ..... lide 

ltem. Une pierre a filtres et un pot, adjugés: : Mr. Lefeore 
pour la SOTMTILE de douze plastre = sin uch italia icin ‘ 

Item. Une selle, adjuge a Mr. Lynd pour la somme de 
dix neuf piastres et cinquante centimes-_——-..- .-.--- 


Sy (iM) 
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9 50 


1435 OO 
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111 OO 


34 8&8 


25 OO 


Qui est tout eequl s’est trouve d’efflets mobilier a vendre 


provenant de la succession. 


Comme 
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Bibliothqeéue. 


Premicrement, quatre volumes du tresor Espagnol, ad- 
juges a Mr. Edmond Forstall pour la somme de sept 
plas a . sepia siapialladal talietiaie in ahinaas nei 

Item. Huit volumes de Histoire Romaine, en Anglais, 
adjuges a Mr. Smith pour la somme de dix-huit pias- 
tres . — = oc oman cease oom — 

Item. Dix volumes des Voya ages au Nord d’ Amerique, 
adjuges a Mr. Dorfeuille, fils, — la somme de douze 
i . neues ant 

Item. Huit volumes de divers ouvr: ies, , adjuges a Mr. 
James Shepherd pour la somme de dix piastres..----- 

Item. Six volumes de Milton, adjuges a Mr. William 
Ross pour lasomme de douze piastres cinquante cents— 

Item. Vingt-quatre volumes des ceuvres de Swift, ad- 
judges a Mr. Samuel Elkins pour la somme de quar- 

ante pls a " 

8517 Item. Vingt-quatre volumes des euvres de Swiftad- 

jugés a Mr. Ellery pour la somme de cinquante 
quatre plastres ~~ ~..- . — a ae > ig 

Item. Vingt-cing volumes de histoire universelle, ad- 
juges a Mr. Urcullu, citi la somme de quarante cinq 
pInstres .....- “en hn - 

Item. Dix-sept volumes de Sh: akespeare, adjuges a Mr. 
Samuel Elkins, pour la somme de trente-neuf plas- 
ee _ ee 

Item. Trois volumes de divers ouvr: ives, adjuges a Mr. 
Poultenay, pour la somime de treize piastres ._-. ~~~ - 

Item. Vingt-quatre volumes de divers ouvrages, adjuges 
a Mr. Sevallas, pour la somme de men: quatre plas- 
SU aise ws se sn tendency gi te ae tne baie 

Item. Quatre volumes du Jeune Anare harsis, adjuges a 
Mr. Dupuy, pour la somme de onze pjiastres—_— -- -- 

Item. Six volumes des Memoires du Temps de Louis 
Seize, adjuges a Mr. Se ee 
douze piastres et cinquante cents—- ees ‘ 

Item. Vingt-cing volumes du British Theatre, adjuge sa 
Mr. Smith, pour la somme de soixante une piastres—- 

Item. Vingt-cing volumes de Chimie de Nicholson, ad- 
juges a Mr. Wilham Ross, pour la somme de soixante 
C5 GUNS POINTES. cnnce sms cnme wn win seein 

Item. Quatre volumes de l’Odissee (Gree ), adjug bf soa Mr. 
Dupuy, pour la somme de sept — Inquante 
cents 


Item. Quatorze volumes de divers ouvre AVES Anglais, ad- 
juges a Mr. Guerlain, pour la somme .de soixante 
quinze plastres r ange ea 

Item. Cing volumes de Plutar “que (Gree), adjuges : a Mr. 
Millbrook, pour la somme de six piastres cinquante 
SEER A eae a ea 


—_—— — — ———— ee eee ee ee eee 
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Item. Dix-huit volumes du Spectateur, Anglais, adjuges 
a Mr. Samuel Elkins, pour la somme de trente-une 
ID a acinisincnsiioncatit a itek iic ‘incianenditis aon 

Item. Sept volumes de divers ouvrages, adjuge ‘sa Mr. 

Kilery, pour la somme de neuf cou ‘tres, et cin- 

ee I Siren ssc anenn ; 
Item. Huit volumes de divers ouvrages, adjuges 
a Mr. Poultney, pour la somme de vingt piastres—--- 

Item. Trois volumes des Tragedies de Sophoele (tradue- 
tion latine), adjuges a Mr. ‘Allard, oo la somme de 
qui itre plastres --~--------- aoe ened . 

Item. Cinquante-trois volumes d’ Enc ve lope die Ang: AISe, 
adjuges a Mr. Claque, pour Ja somme de quatre-vingt 
CG SONNE io cctnetcennms ao ws sae si a — 

Item. Trois volumes de la Maison Rus stique, adjuges él 
Mr. Fs. Duplessis, pour la somme de vingt- -“uhe plas- 
ee silent ahi «0 aed eee 

[tem. Six volumes de divers ouvn iges (en Gree), adjuges 
a Mr. Allard, pour la somme de quatre piastres ..~—.- 

Item. Sept volumes des ceuvres de Bacon, adjuges a Mr. 
Kilery, pour la somme de trente-une piastres__---—-~- 

Item. Trois volumes de Don Quichotte, en Espagnol, ad- 
juges a Mr. Simon Cucullu, pour la somme de dix- 
sept plastres i aT sone en. cneh tp coekdiieiiiieesin eens 

Item. 1 volume Lexicon Manuale (| (Anglais), adjuge a 
Mr. Columbus Lawson, pour la somme de deux en 
I iis inicisins Vettes eienaiviiidiinniiads nae iid ei a 

Item. Huit volumes Latins, adjuge s a Mr. Edmond For- 
stall, pour la somme de neuf piastres—- ees aoe 

Item. Sept volumes de divers ouvrages, adjuges a Mr. 
Maspero, pour la somme de dix piastres -- oe eee 

Item. Treize volumes de Poetes Anglais, adjuges a Mr. 
letcher, pour la somme de trente-six plastres..-.--- 

Item. Quatre volumes de Virgile & Juvenal (Latin), ad- 
juges a Mr. Morel, pour la somme de huit plastres 

Item. Cing volumes de divers ouvrages, — a Mr. 
Allard, pour la somme de se ° OD iis dik kent 

Item. Neuf volumes de divers ouvrages, adjuges 


SS19 a Mr. Reano, pour la somme de sept plastre 


cliquante RED sitive - 
Item. Trois volumes de divers ouvrages, s, adjuges a Mr. 
Kllery, pour la somme de sil ia stres cinquante 
cents sirisslinesdie deans ett elt aie ee ean 
ltem. Huit volumes de divers ouvrages, adjuges a Mr. 
Oeden, pour lasomme de dix neuf piastres ..-- pemuwae 
Item. Treize volumes de divers ouvrages, adjuges a Mr. 
Morel, pour la somme de dix piastres.....-..---- 
Item. Trois volumes de divers ouvrages, adjuges a Mr. 
Allard, pour la somme de trois piastres._~~-~--~-- 
Item. Six volumes des ocuvres de Pope, adjuges a Mr. 
Columbus Lawson, pour la somme de six plastres " 
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Item. Douze volumes ouvrages espagnoles, adjuges a Mr. 
Hierman, pour la somme de ~ plastres — 
cents — - , —_ 

Item. Cing volumes du Dictionnaire de Geogr: ap hie Com- 
mercante, adjuges 4 Mr. Duprey, pour la somme de 
dix sept plastres imi til hla ils a iiiaae , item 

Item. Sept volumes de divers ouvr: wes, adjuges a Mr. 
Relf, pour la somme de onze piastres...------.----- 

Item. Cing volumes de divers ouvrages, adjuges a Mr. 

Samuel Elkins, pour la somme de six piastres— ~~ 
ems. Six volumes du Theatre Anglats, adjuges a Mr. 

Le Cesne, pour la somme de huit plastres cinquante 

Pb cick cone woreen uid seeicdiiisdneailtina ateiaeeilide aistibaiaiae 

Item. C ing volumes a Histoire Naturelle (Valmont de 
Beaumare), adjuges a Mr. Dareantel, pour la somme 
de dix piastres cinquante centimes_..---.------ 

Item. Huit volumes de divers ouvrages, adjuges a Mr 
lkins, pour la somme de cing piastres et cinquante 
centimes ..-. .--. hv ivealeeiliels ticabaeiala ie sda taiaeidh 

Item. Un atlas, adjuge a Mr. M: aspero, » pour Ja somme 

de seize plastres -- vureine — — . 

$820 Item. Onze volumes de divers ouvr IVES, aljuges 
1 Mr. C. Lawson, pour la somme de onze plas- 
Ss nissan coriander sence cenlehannesintaed labial ie aati - 

Item. Sept volumes de Vovag en Italie par Lalande, 
adjuges a Mr. Gaston, pour la somme de dix piastres 

Item. Six volumes de divers OUVTALes, = a Mr. 
Tauleat, pour la somme de cing piastres -—- 

Item. Trois volumes de divers ouvrages, adjue ves a Mr. 
Milery, pour la somme de trois plastres clnquante cen- 
I  iccntk aitekicaees deine ny sat cele ilies saleigiaelaaied 

Item. ‘Trois volumes Expagnols, adjuges a Mr. Ureullu, 
pour la somme de quatre piastres.....-.:-.-...---- 

Item. Six volumes de divers ouvrages, adjuges a Mr. 
Perrillataine, pour la somme de dix apie cinquante 

 centimes__-_-- PaN Ce PM ON Fe 

Item. Sept volumes sdes Contes Moraux de Marmontel, 
wijuges a Mr. Duprey, pour la somme de sept piastres 

Item. ‘Trente sept volumes de divers ouvrages, adjuges a 
Mr. Levailas, pour la somme de vingt deux piastres -- 

Item. Trois volumes de divers ouvrages, adjuges a Mr. 
Pierre Pecesclaux, pour la somme de une piastre .--- 

Item. Dictionnaire Anglais et Espagnol, adjuge a Mr. 
Custaing, pour la somme de cing piastres cinquante 
centimes : ee wail meade iib ss lima 

Item. Deux volumes de -dictionnaire Italien et Anglais, 
adjuges a Mr. Colunmbus Lawson, pour la somme de 
quatre pli istres etc gui inte centimes.....-- i anda dh 

Item. Six volumes de divers ouvrages, adjuges a Mr. 
Morel, pour la somme de trois plas a pean 
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Item. Six volumes de divers ouvrages, adjuges a Mr. 


Clague, pour la somme de quatre piastres- ..-... ---- 
ltem. Sept volumes de divers ouvrages, adjuges a 
8521] Mr. Jacques Martin, pour la somme de deux 


plastres Vinet eing RI a sacecscin:*s incall eae 

Item. Iluit volumes de divers ouvrages, adjuges a Mr. 
C. Lawson, pour la somme de cing piastres..---- 

Item. Deux volumes de divers ouvrages, adjuges a Mr. 


Poultney, pour la somme de trols dverieise cinquante 


CIE cities, . wenden npensien 
Item. Deux volumes de divers ouvr: wes, adjuges a Mr. 
Morel, pour la somme de deux piastres et cinquante 
OIE occa ne, aioe — 
Item. Dix neuf volumes de p areilles, adjugés a Mr. El- 
lery, pour la somme de eing piastres ab aaehpnaeied 


Montant total de la bibliotheque Penne Mee eens NR 
Abrisseaux et Fleurs. 


Premierement, six pots de fleurs, adjuges a Mr. Labos- 
terie, pour Ja somme de deux piastres ~.----. arc 
Item. Six autres pots de fleurs, adjuges a Mr. Labosterie, 
pour la somme d’une piastre quatre-vingt sept cen- 
SOO 06 CIE i cette Getnreninte ah sistilindatas 
Item. Six autres pots de fleurs, adjuges a Mr. ‘Labosterie, 
pour la somme de trois piastres soixante — 
SOO | soci emits ebindia anna dieing sien 
Item. Six autres pois de fleurs, adjuges a Mr. Joseph 
Abat, pour la somme de douze piastres ~.-.------- 
Item. Six autres pots de fleurs, adjuges a Mr. Labosterie, 
pour la somme de six piastres douze centimes et dem1- 
Item. Six autres pots de fleurs, adjuges a Mr. Honore 
Landreaux, pour la somme de trois — trente-sept 
cents et demie_.---------- . cies cae 
Item. Sept autres pots de fleu rs, adjuges sa Mr. Labostiere, 
pour la somme de cing piastres vingt-cing centimes 
Item. Neuf autres pots ou caisses de fleurs, adjuges a Mr. 
Labosterie, pour la somme de oe Vingt-cing 
OPED « cnmnen dete nsowscnwsentetaan ame 
Item. Un pied dagastrum ou myrte rose, adjuge a Mr. 
Guerlain, pour la somme de vingt-une piastres 
8822 Item. Un autre piel d’agastrum ou myrte rose, 
adjuge a Se a, SAS ee 
Somme Ge VINET-CING PinstTes...... . 2.0 cons cncccesves 
[tem. Un ecitronmier, avec sa caisse, adjuge ‘l Mr. Hen- 
derson, pour la somme de neuf plastres.—..---- .----- 
Item. Sept pots de fleurs, adjuges a Mr. Lynd, pour la 
sommme de cing plastres_. ~~ -------- sili bilacak ition 
Item. Six autres pots de fleurs, adjuges a Mr. L Vv nd, pour 
iA GOING GO GIG PUIG ..... 2nd cnnennccecnmine 


4 O00 


~ 
~ 
t 


yy OO 


y OO 


95 OO 
9 OO 


yo OO 
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Item. Six autres pots de fleurs, adjuges a Mr. Ogden, 
pour ia somme de trois piastres.............-. ..---- 

ltem. Dix autres pots de fleurs, adjuges a Mr. Ovden, 
pour la somme de cing piastres et vingt-cing sols ~~~ 5 25 

Item. Un pied de reseda, avec sa caisse, adjuge a Mr. 
re ee 


°° * 
ad 


OU 


a : a hides sans epee ave 12 ov 
Item. Six pots de leurs, adjuge s a Mr. Roque, pour la 

somme de trois plastres cinquante centimes — .--- ---- o> OU 
Item. Cing pots et un baril de SPA ESAS HE 

derson, pour la somme de dix plastres ----~-. 10 00 
Item. Douze pots de fleurs, adjuges a Mr. L ynd, pour la 

somme de onze plastres.-----. ~- onsn‘eiths altel nails 11 00 
Item. Olevier, adjuge a Mr. Gue rain, pour la somme de 

UE I cc es entre esciesigci nite snippit ai pabaiinatehilaatinatct 2 OO 


Item. Vingt-quatre pots vides, | ons ou feles, adjuges a 

Mr. Gue rlain, pour le Ssolnme de sO p — cinquante 

IND so: illic ass Scetesesenspsineseesigatenicceteenth eeeeonsic seein eeual aaa 7 oO 
Item. Un pied de manzo, avec sa Caisse, adjuge a Mr. 

Guerlain, pour la somme de quatre piastres vingt-cing 


i icasshieaeie Geka aid t 2 
Item. Un citronnier, avee sa caisse, adjuge a Mr. Dupuy, 
pour ia SOmNne Ge GiX PIMNIGE W.ncnocsnwcsncay souk 10 OO 
Item. Un floripondis, avec : sa caisse, adjuge a Mr, Joseph 
Nicholson, pour la somme de cing sanannnsitlen shet 
centimes —__- sinslilccethaleneadirieia' th: eiaiaats is eee o 2d 
Item. Un bananier, avec sa caisse, adjuge a Mr. Lynd, 
pour la somme de sept piastres cinquante cents- 7 50 


8823 Item. Un pied de cachiman, adjuge a Mr. Dar- 
cantel, avec sa caisse, pour la somme de quatre 
a ie: cicck:ctinsdeansosignsiihinignesiaeabliun saiiiGinin selmi 4 00 
Item. Un limoneier, avee sa ¢ aisse, adjuge a Mr. Roque, | 
pour Ja somme de cinquante piastres et Mtn er 


NRE M EP IN Sle ROR ENR SN IMCL eR Oo 2 
Item. Deux pieds de poncillad: 1, adjuges, avec sa Caisse, a 

Mr. Guerlain, pour la somme de quatre piastres__-~--- L OO 
[tem. Un citronnier, avec sa ¢ en Mr. Guer- | 

lain, pour la somme de vingt piastres--. ahaa 20) 00 
Item. Un gouyavier, avec sa caisse, adjuge a Mr. Dus- 

nan dela Croix, pour la somme de-seize piastres. ~~~ 1G OO 
[tem. Un arbrisseau, pour inconnu, avec sa caisse, adjuge 

a Mr. Roque, pour la somme de huit — vinet 

Re IIIT sick caisachnisiy sk ipene‘ssn de igoyndic noasonones cena ais oil Gel 8 25 
Item. Un bananier, avec sa caisse, adjuge a Mr. Roque, 

pour la somme de six plastres ~~~ --- Serene ances Pee 6 OO 
Item. Un floripondis, ave sa caisse, adjuge a Mr. Roque, 

la somme de neuf piastres vingt cing sols---.-- ----- Q 95 
Item. Deux pieds de poncillada, avec leurs caisses, ad- 

juges a Mr. Darcantel, pour la somme de huit piastres 

NI CHINO: ocinceeslih shins: cist teats S 90 
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Item. Une petite caisse de fleurs, adjuges a Mr. Darcantel, 


pour la somme de deux piastres -...--------- 2 00 
Item. Un citronnier, avec sa caisse, a djuge a Mr. Darean- 
tel, pour la somme de huit plastre sc Inquant cents ..... S 50 
Item. Deux pieds de floripondis, avec leurs caisses, ad- 
juges a Mr. Dupuy, pour la somme de huit piastres 8 00 
Item. Une bargnoire, adjugee a Mr. Lynd, pour la somme 
Ce I BI in iti ci ntcc nnn inne 15 00 
Montant total des arbrisseaux et fleurs....-...-. $309 87} 


Etattendu qu'il est six heures de relevee, nous register des testamens 
susdit et soussignt ‘s avons arrete la prese hte vente et en avons 
8824 remis la continuation a demain six heures du matin ce dont 
nous avons prevenu le public a haute et intelligible voix et 
lecture faite @icelui, nou avons trouvé le montant de la vente du 
mobihier meublant etre de la somme de douze cent trente quatre 
piastres quatre vingt-douze cents, celui de la vente de la bibliotheque 
etre de la somme de mille soixante dix sept piastres et soixante 
quinze centimes et enfin celui des arbrisseaux et fleurs, etre de la 
somme de trois cent neuf piastres et quatre vingt-sept cents et demi, 
lesquelles forment ensemble la somme de deux mille six cents vingt 
deux plastres et cinquante quatre cents }; laquelle somme nous 
avons laisse a la disposition du Sieur Richard Relf, exectueur testa- 
mentaire, qui le reconnait et s’en fait charge, et ont toutes les parties 
et temoins signe avec nous les memes jour, mois et an que dessus et 
hous sommes retires. 


(Signe) PROSPER PRIEUR. 
. MOREAU LISLET, 
Defenseur des Heritiers Absents. 
. BLANDEAU., 
. RICHARD RELF. 
” THOS. BEALE. 
“4 R. WILLS 


Vente des Animaux. 


Et aujourd’hui troisieme jour du mois de septembre, de Van de 
notre Seigneur mil huit cent treize, et le tentre-huitieme de V’Inde- 
pendence des Etat Unisd’Amerique,dix heuresdu matin, nous Thomas 
Beale, register des testamens pour la ville et la paroisse de la Nouvelle- 
Orleans, nous sommes transportés sur la route du bayou, au domi- 
cile ou este decede feu Sieur Daniel Clark, a Veffet d’y proceder a la 
continuation de la vente du mobilier provenant de la dite succession, 
ou etant nous avons en presence des sieurs Richard Relf, executeur 
testamentaire; Louis Moreau Lislet, avocat nomme par le cour, pour 

representer les heritiers absens, et en celle des Sieurs Prosper 
8825 Prieur et Sebastien Blondeau, temoins par nous requis pro- 

clame la susdite vente aux termes et conditions suivantes, 
savior: 

Au comptant pour les somes qui ne depasseront celle de cent pi- 
astres et pour celles au dessus a soixante jours de credit, payables en 
billets endosses a la satisfaction de l’executeur testamentatre. 


: 
| 
| 


— i “_ 
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Animaux. 
Premierement, un cheval noir Anglais de cabriolet, ad- 
judge a Mr. P. F. ee somme de cent 


trente plas ai ‘ - S150 00 
Item. Une vache rouge et son veau, -adjuge a Mr. Mille- 


brook pour la somme ee stres et vingt- 


SN GOES. cc inn ee oi pe Ee enero 25 2d 
Item. Une autre vache ‘rouge et son veau, adjuge a Mr. 

Millbrook pour hasdieeienieh hbsideatelianain plastres_——- 22 OV 
[tem. Une autre vache rouge et son veau, adjuge a Mr. 

Darcantel pour la somme de dix-huit plastres_.----- "18 OO 
Item. Une autre vache rouge et ge Tronic has 

Darcantel pour la some de seize plastres...------. -- 16 OO 


Item. Une autre vache blanche et noire, avec son veau, 
adjuge a Mr. mbecatinitennucccaunalenstisce sss pi- 


ee Rant: se to giper! eee 17 OO 
Item. Une vache blanche avee son veau, adjudge a Mr. 
Baran, pour la somme de vingt pis i ‘ 1 20) OO 


Item. Une autre vache brune, avee son veau, adjuge al 
Mr. ny ee la somme de — 


huit plas Le ee pare et mane ele See ee 5S OO 
Item. Une autre vache caye avec son ve au, adjuge a Mr. 
Relf. pour la somme de cinquante quatre piastres .——- 54 OO 
: 
Item. Une autre vache brune, avee son veau, adjuge a 
Mr. Cadet Dejean, pour la somme de quarante cing 
plastres. ... Se ee 45 OO 
item. Une autre vache rouge, sans veau, a Mr. Coiron 
pour la somme de vingt-huit piastres..... .. ; 28 OO 


S826 Item. Une autre vache, noire, sans veau, adjuge 
i Mr. Cadet Dejean, pour la somme de vingt- 


deux piastres____- sialic aula NA a eR a ee $22 00 
Item. Une vache, rouge bigarre, sans veau, adjugee a 
Mr. Le Sere, pour la somme de quarante-trois plas stres 1 OO 
Item. Une vache rouge, sans Vveau, adjuge a Mr. Le 
Cesne, pour la somme de dix-neuf plastres - cs asia ata 1) OO 
Item. Une’vache carrosse, sans veau, adjuge a Mr. Le 
Cesne, pour la some de vingt huit plastres.-.-..-.-- 25 OO 
Item. Une vache, noire, sans yveau, adjuge a Mr. Bone- 
foy pour la somme de dix-sept piastres...--.----~--- 17 O00 | 
Item. Une vache rouge, sans veau, adjuge a Mr. Relf, <@ 
pour la somme de vingt-six piastres_.--_...------- 26 OV 
— Une vache, cafe au lait, sans veau, adjuge a Mr. 
Cadet Dejan. pour la somme de trente cing plastres_ _ 50 OO ) 
Item. Une vaclie, dos blanc, sans veau, adjugé a Mr. i 
Dareantel pour la somme de treize piastres sidan ipa 15 O00 
Item. Une vache, cafe au lait, sans veau, adjudge a Mr. 
Cadet Dejean, pour la somme de quinze plastres_-—- ~~ 15 00 
Item. Une vache rouge, sans yet li Mr. Coiron, 
pour la somme de seize piastres_ - cio 16 OO 
Item. Une vache, soupe de lait, adjuge il Mr. Hopkins, al 
pour la somme de dix huit piastres.._. ----.-2. ---- 1S V0 


Pye POR Rate Ae He 


+ le aa, 
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Item. Une jeune taure, rouge, adjuge a Mr. Coiron, pour 


la somme de treize pastres .-.—.- eee 15 OO 
— Une autre jeune taure, rouge, adjuge a Mr. Fley- 
s, pour la somme de neuf piastres__——- dees cpa 9 OO 
Item. Une autre taure, rouge, adjuge a Mr. Pierre 
SS27 Guenon, pour la somme de sept pilastres cing- 
uante centimes ... ~~ icediaien aeaai hier 4% 
Item. Deux petits taureaux, adjuges a Mr. Blane, pour 
la somme de vingt plastres—..—- - | ‘diiaihiine® mlakael 20 00 
Item. Une paire de beeufs, adjuges a Mr. Le Cesne, pour 
la somme de trente-six plastres_—-. Sent ee 36 00 
Item. Une autre paire de bevuts, adjuges a Mr. Le Cesne 
pour la somme de trente-sept RT: ccicitsesiichnssiiis stein ot OO 
Item. Une autre paire de bceufs, blanes, adjuges a Mr. 
Le Cesne pour la somme de vingt-neuf piastres ..-.—- 29 OO 
Item. Deux mulets, adjuges a Mr. Cadet Dejean, pour la 
somme de quatre-vingt plastres_— ~~~ eee SO O00 
Item. Deux autres mulets, adjuges a Mr. Coiron, pour la 
somme de quatre-vingt Wentoras PIAstIO ccs -cccas 4 OO 
Item. Deux mulets, adjuges a Madame Faisandieu, pour 
la somme de soixante plas 6 wcannneeneinn ail - OU OO 
Item. Deux mulets, adjuges a Mr. C meio la somme 
Go SOENRNIO GIS BENE «nine 6 nn ccna 61 00 
Item. Deux autres mulets, adjuges a “Madame veuve 
laisandieu pour la somme de cinquante-trois plastres_ ood OO 
Item. Deux autres mulets, adjuges a Mr. Coiron, pour la 
somme de soixante-quinze plastres -.---.-.---- am 7) OO 
Item. Un cheval rouge, Anglais, adjuge a Mr. Le Cesne, 
pour la somme de solxante plastres veiineia lath ied 60 OO 
Item. Un cheval, creole, adjuge a Mr. Le Cesne “pour la 
somme de trente-deux plastres . eee 8? OO 
Item. Un cheval, souris,adjuge a Mr. Charles Decondreau 
pour la somme de vingt plastres colin Satpal eticies ital 20 00 
Bontant total Ges ARIMAUE ...nacsconsussene:. Ge te 
SS28 Et attendu quil ne nous a pas ete presente d’autres ani- 


maux a vendre comme provenant de la succession de dit feu 
sieur Daniel Clark, nous register susdit et soussigne avons arrrete le 
present et lecture faite dicelui, nous avons trouve le montant des 
animaux vendus etre de la somme de quatorze cent vingt-une plas- 
tres solxante quinze centimes, laquelle somme nous avons laissee a 
la disposition du sieur Richard Relf,qui le reeonnait s’en fait charge 
et a signe avec nous et les autres parties et temoins les memes Jour, 
mols, et an que dessus et nous sommes retires. 


(Signe) MOREAU LISLET, 
Defenseur des Heritiers Absents. 
. BLONDEAU., 
. PROSPER PRIEUR. 
” RICHARD RELF. 
<3 THOS. BEA LE. 


8 Rk. WILLS 
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Inventaire de P Habitation des Chapitoulas. 


Et aujourd’hui vingt-huitieme jour du mois de septembre de lan 
de notre Seigneur mil huit cent treize et le trente huitieme de lin- 
dependance des Etats-Unis d’Amerique, quatre heures du matin, 
nous, Thomas Beale, register des testamens pour la ville et paroisse 
de la Nouvelle-Orleans, nous sommes transportes sur une habita- 
tion de la propriete de feu Daniel Clark, size a six lieues de cette 
ville, par en haut et du meme bord, a la cote des Chapitoulas, a l'et- 
fet d’y proceder a la continuation de linventaire deseriptif et esti- 
matif, des proprietés de laisseés par dit sieur Daniel Clark, ou étant 
nous avons trouve le sieur Richard Relf, exeecuteur, testamentaire, 
Louis Moreau Lislet, avocat nomme par la cour pour representer 
Vheritiere absente, et avons en leur presence pris le serment des 
sieurs Baron Boisfontaine et Lille Sarpy, appreciateurs cholsis par 

l’executeur testamentaire, de bien et fidelement se com- 
8829 porter dans leurs fonctions et d’estimer scus leur ame et 

conscience tout ce qui leur serait presente comme provenant 
de la dite succession, apres quol nous avons eh presence de tous pro- 
cede comme suit. 


Meubles et Fournitures. 


Premierement, six chaises, estimées par les susdits ap pre- 


ciateurs la somme de six plastres ............-..--. $6 00 
Item. Un matelat, estimé par les memes la somme de 

cing plastres .....-. jhe enibiticnan simeliciaecatacduicmasieiiani eas Oo O 
Item. Deux bois de lit, estimés par les memes Ja somme 

G0 GE piaetres .6..6«. tidal taiheslabiniainiimioinabiaainl ee 6 OO 
Item. Deux tables, estimees par les memes la -somme de 

Ne i satanic cesses dv icine: serminsnniesteniceas tabla od OO 
Item. Deux coffres, de medecine, estimées par les memes 

ee RN I Fee I a ok. ten innrticinni inne 20 00 
Item. Deux paires de chenets, estimees saan les memes la 

somme de dix plastres_.------- nlite caus ‘ was 10 00 
Item. Une jarre-a-eau, estimee par les memes la somme 

de douze plastres.. ..--- FS aR Se OM ER a IEA Oy RN er a 12 OO 
Item. Deux de paires de draps, esti nées par les memes 

la somme de dix piastres —-- ghicenahan “ 10 00 


Item. La batterie de cuisine telle qu'elle sc poursuit et 
comporte, estime par les memes la somme de vingt 
Se Io occas as sible a se 25 OO 


Instruments Aratoires. 


Quatorze charrues, evalues par les susdits appreciateurs 
la somme de deux cent dix piastres, le tout ensemble- 210 00 
Item. penx socs de charrue estimes par les memes la 
| ERG Rape ae! Cenk burrs 20) OO 

laees: lh ta met ‘ee estimees par les memes la 
somme de dix I sain ais: eciinsiaiepsigaitancs silane 10 00 

Item. Quartre autres herses a - houes. estimes par les 
memes la somme de douze piastres..-_--..-.------ 12 00 


ns 


ee al 


tiie 
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Item. Huit charrettes, estimees par les memes la somme 


de deux cent quatre-vingt piastres..-. ....--------- 280 V0 

Item. Deux brouettes, estimees par les memes la somme 
de cing pli EEE Sr pee ae inthlaiiediad aiices yD OO 

Item. Cinquante houes, estimees par - les memes la somme 
de cinquante piastres............. ...-~-<+-- 50 OO 

S830. Item. Quinze beches, estimees par les memes la 
somme de vingt-cing piastres___.--.... ....---- 25 OO 

Item. Un assortiment d’outils de forgeron, estime par | es 
memes la somme de deux cents plas WE ti eciteini 200 OO 

[tem. Trente haches, estimees par les memes la somme 
de quarante cing plastres...... -.. ...--. Ege eng mee 45 OO 

Item. Deux , estime par les memes la somme de 
GO DEINE tts wien done nan cig eee 2 00 


Animaux. 


ltem. Douze paires de beeufs, estimees par les memes a 
quarante piastres la paire,e nsemble la somme de quatre 


ost GRRE VERE SOMIEED.. 0 ccc coccinea 450 OO 
Item. Vingt-quatre mulets, estimes ensemble par les 
memes la somme de quatorze cent quarante piastres-. = 1,440 00 


Item. Cing chevaux, estimes par les memes la somine de 
Goun comt equals seeste..... .....nccumnscusdinonns 
Item. Quinze vaches, estimees par les memes la somme 
de vingt-cing piastres chaque, ensemble la somme de 
trois cent soixante-quinze piastres_-—.----~-------- dio OO 
Item. Sept bouvillons, estimees par les memes la somme 
de huit piastres piece, ensemble la somme de — inte- 


250 OO 


ee sities: iain oO OO 
Item. Huit veaux, estimes par les memes s la some de cing 

piastres plece, ense mble la somme de quarante plastres, 1 OO 
Jtem. Deux taureaux, estimes par les memes a dix plas- 

tres piece, ensemble la somme de vingt piastres..- ~~. 20 OO 


Items. Soixante-quatre moutons, estimés par les memes 
a quatre plastres piece, ensemble la somme de deux 


cont guanine: pinsives........ ~~ once x«asetnedsun: i 256 00 


$3 873 00 
Qui sont tous les meubles, instrumens, aratoires, et animaux 
trouves sur la dite habitation. 
8831 Esclaves. 
Premierement, Doctor, negre, age de cinquanteans, estime 


par les memes la somme de deux cent — pi- 
$250 00 


astres a ane GQeeeane ea ee Dennen Oe Oe wane 
Item. Hector, negre, agé de vingt sept ans -estime par les 
memes la somme de Se DINOS. bc ncstiiwirnsn denen 500 00 


Item. Janvier, negre, age de soixante ans, estime par les 
memes la somme de solxante piastres -...--...--..-- 60 OO 
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Item. William, negre, age de trente ans, estime par les 


memes la somme de sept cents plastres...--.---.---- 700 OO 
[tem. Stewart, negre, age de trente cing ans, estime par 

les memes la somme de « quatre cents NG dicccicienn 400 OO 
Item. Jem, negre, age de vingt- “sept ans, estime par les 

memes la somme de six cent cinquante plastres_—---- 650 O00 


Item. Kersey, negre, aveugle, age de quarante ans, lequel 
vu son infirmite n’a pu etre evalue, par les dits appre- 
clateur et a ete porte 1c] uniquement pour memolre. 


fT.  ) nee” EG AY, A MPM NT Os AE . ; 
ltem. Moriss, negre, age d’environ tre nte ans, estime par 

les memes la somme de trois cents piastres..---_ ..-- 900 OO 
Item. Kett, negre, age de quarante cig ans, estime par ‘ 

les memes la somme de deux cent cinquante plastres_ 250 00 
Item. Brown, negre, age de soixante dix ans, estime par 

les memes la somme de soixante plastres..---- ..---- 60 00 
Item. John, negre, age de trente ans, estime par les 

memes la.somme de sept cents plastres ~..-....----- 700 OO 


Item. Winy, negresse, avee David, son enfant, age d’un 

an, estime par les memes la somme de quatre cent 
SOR RENNIE, 5s wiinsiniinsnctineeiiniiiainiih beinicuinal 450 O00 

8852 Item. Old Esther, negresse, age d’environ soixante 

ans, estimee par les memes la somme de deux 


cents plastres i ihc ec ieee ial iat ii sicsiuabasatl :idpldanicamiia 200 OO 
Item. Billy, negrillon, age desi six ans, estimé la somme de 
rs en (ads seiinciiits 100 O00 
Item. Hannah, negresse, age de vinet ans, estimee par les 
memes la somme de quatre cent cinquante plastres | 450 OO 
Item. James McCall, negre, agé de vingt trois ans, estime 
par les memes la somme de six « cents plastres siinianile enslhdape 600 00 
Item. Phil, negrillon, age de douze ans —— 
memes la comme de quatre cents plastres sethantes sihediias 400 OO 
Item. Betsey, negresse, avec son enfant, age de six mois, 
nomme Aime, estimee par les memes la somme de 
quatre cent cinquante plastres_-..--- ateaimeeiiale 450 00 
Item. Monthson, negre, age de cinquante ans, estime par 
les memes la somme de quatre cents plastres .--- ---- 400 00 
Item. Esther, negresse, age de trente-cing ans, estimee par 
les memes la somme de quatre cents piastres ~~~ ---- 400° OO 
Item. Morning, negritte, agee de quatorze ans, estimee par 
les memes la somme de trois cents piastres ..-.-.---- B00 OO a 
Item. Sam, negre, age de quarante cing uns, estime par 7 
les memes la somme de cing cents piastres ._..-- ---. 200 OO ; 
Item. Old Lett, negresse, agee de cinquante ans, estimee { 
par les memes la somme de deux cents plastres_-_---- 200 OO : 
Item. Grace, negritte, agee de dix ans, estimee par les ' 
memes la somme de trois cents OE ciatain sheila 200 OO 
Item. Elijah, negrillon, age de dix ans, estime par les 
memes la somme de quatre cents plastres.-....-- ici 400 00 
Item. James, negree, age de trente ans, estime par les 
memes la somme de sept cents piastres —-. vei eken aimee 700 OO + 


ome 


vail act. ee - 
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8833 Item. Rose, negresse, agee de trente ans, avee son 
enfant nomme Daice, age d'un an, estimee par 
les memes la somme de quatre cent cinquante plastres - 
[tem. Hannah, negresse, agee de trente ans, estimee par 
les memes la somme de trois cent cinquante plastres 
[tem. Bird, negre, age de quinze ans, estime par les 
memes la somme de quatre cents plastres a 
Item. Patty, negrillon, age de treize ans, estime par les 
memes la somme de trois cents piastres an 
Item. Lawrence, negre, age de trente cing ans, charpen- 
tier, estime par les memes la somme de se pt cents plas- 
i aes acids edi elenliniacen a FINE Waray Oy 
litem. Franky, negre, uge de trente ans, estime par les 
Denies la somme de m“uatre CCliLS plastres bene “ 
[tem. John, negrillon, age de dix ans, estime par les 
memes la somme de trois cents plaustres i oo heeie seas 
Item. Charles, negrillon, age de sept ans, estime par les 
memes la somme de deux cent plastres _--.. .---.--- 
Item. MeKinsey, negrillon, age de cing ans, estime par 
les memes la somme de cent pi GTO enna weommasanmme 
ltem. Marguerite, negrille, agree de trois ans, estime par 
les memes la somme de cent plastres — ~~~ eid ciate 
Item. Fanny, negresse, agee de vingt-cing ans, avee 
Marie, son enfant, agee d’un an, estimee par les memes 
la somme de quatre cent cinquante piastres - pao ec ee 
Item. Nelson, doe de neuf ans, estime par les memes la 
somme de deux cent cinquante plastres.--.--..----- 
Item. Major, negrillon, age de neuf ans, estime par les 
memes la somme de cent cinquante plastres 
8554 Item. Waimy, negresse, agee de vingt-six ans, et 
ses trois enfants, savoir [lelick age de cing ans, 
Bonky dO de quatre ans, cl Marava aye de deux ans, 
estimee par les memes la somme de sept cents plastres— 
[tem. Spencer, hegre, age de quarante-sept ans, estime 
par les memes la somme de six cents piastres a on 
Item. Spencer, hnevresse, agee de Vingt-eing ans, estimeec 
par les memes la somme de quatre CCnis plastres poe 
[tem. Old Major, lequel vu son infirmite et son age ma 
ele porte 1c] que pour memoire oad mee Gee oo tone 
Item. Darky, negre, age de trente ans, ayant un rhuma- 
tisme -— par les memes la somme de cent plastres .-—- 
Item. Doriana Smith, agee de seize ans, estimee par les 
memes la somme de deux cent cinquante plastres _— 
[tem. Cambridge, negre, age de quarante ans, estime par 
les memes la somme de quatre cent cinquante plastres 
Item. Rachel, agee de vingt-six ans, et son enfant, age 
de quatre mois, nomme Gabriel, estimee par les memes 


la somme de quatre cent cinquante DE En 

Item. L’'t Wenny, age de vingt ans, estime par les memes 

la somme de quatre cent cinquante piastres ----. ---- 
419G 


7169 


450) OO 


850 OO 
ho) OO 


DOO OO 


700 OO 
400 OO 
S00 00 
200 OO 
100) OO 


LOO) OO 


Eo OO 
%>O OO 


Loo OO 
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LOO OO 


1O0O OO 
9250 OO 


bo ()t) 


Lo OO 


450) OO 


Item. Sarah, negresse, agee de vingt-six ans, estime par 


les inemes la somme de cing cents piastres ..----..--- 
Item. Judich, mulatre, agee de vingt-sept ans, estimec 
par les memes A eee ee 
tres — jon iit tii eschas ic ii “ae ine aell a" ons er aioe taamiaaia da 
Item. Polly, negresse, agee de vingt-sept ans, estimee par 
les memes la somme de quatre » cent cinquante eet 


IE siciick cise ahtcieietes lien elt ictal hc hs ce siti dain Caleta i ‘ 

8835 Item. Fanny, negresse, agee de vingt- deux ans, 
estimee por ben enemas la somme de cing cents 
ED a. b.:i0 0 sinviosierininmniiiamaaiiadi min camadeels 
Item. Nace, negre, age de trente-sIx ans, estime par les 


HCWIeS let SOT Ge SIX cents De I seth eaniaiaicibatdin 
Item. Molly, negresse, agee de quarante six ans, estimee 
parl les memes la SOME de trols cents plastres a 
Item. Nancy, negresse, agee de six huit ans, estimee par 
les memes la somme de quatre cents cinquante plastres 
Item. Kery¥, negritte, agee de douze ans, estime par les 
memes la somme de trois cent cinquante piastres ~~ ~~ 
Item. Tom, negrillon, age de huit ans, estime par les 
memes la somme de trois cent cinquante piastres —~ ~~ 
Item. Nany, negresse, agee de six huit ans, estimee par 
les memes la somme de quatre cent cinquante plas- 
IIIS socceninmaecstccvime iene ei i 
Item. Washington, negre, age de vingt-cing ans, estro- 
piee d’une main, estime par les memes la somme de 
trois cents plastres MNS NIRS MEM ANE TOM EE MESES Heap ae Ree Np ea EE fm 
Item. Retty, negresse, agee de vingt ans, avec ‘Tom, son 
enfant, age de quatre mois, estimee par les mémes la 
somme de quatre cents plastres —-~_- spank dik inaicilardilamaidiahaiiaseaiain a 
Item. Betty, negresse, agee de vingt-six ans, estimee par 
les memes la somme de quatre cents plastres ane th ab eed 
Item. George, negre, age de quarante ans, estime par les 
memes la somme de six cents piastres il iets atneeee 0 ™ 
Item. Old Rachel, agee (environ cinquante ans, estimee 
par les memes la somme de trois cents plastres en 
Item. Dina, negresse, agee de soixante ans, estimee par 
les memes la somme de cent cinquante piastres- 
8856 Item. Un negrillon, nomme Dacie, age de cing 
ans, estime par ies memes la somme de cent 


Canquanto paasiees.... ...... .. we -cncnccrowennonc smwe 
Item. Levy, negrillon, age de cing ans, estime par les 
memes |; ad SOME de cent plastres ee iepastees sexual 


Item. Anthony, negre, age de soixante-dix ans, estime 
par les memes la somme de cinquante piastres ...--- 
Item. Rachel, negresse, agee de seize ans, estimee par les 
memes la somme de quatre cents plastres ins ties iii niall 
Item. Charlotte, nevgresse, agree de seize ans, estimee par 
les memes la — trois cents cinquante piastres_ 
Item. Waldrin, negre, age de quinze ans, estime par les 
ssniens iene de quntepasiin IOS since nmcnniy 
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Item. Patianne, negritte, agee de treize ans, estimee par 
les memes la SOMmMme de trols cent cinquante plastres . 
Item. Sukv, negritte, agee de treize ans, estimee par les 
memes la somme de trois cent cinquante plastres _— 
Item. Lilly, age de quarante ans, estime par les memes 
la SOLE de quatre Celts plastres. Det henmibewdnme aa Cee 
Item. Maimy, negresse, agee de quinze ans, estimee par 
les memes la somme de quatre cents plastres- — . 
Item. Souky, hnegritte, agyee de treize ans, estimee par les 
memes la somme de trois cent cinquante plastres — 
Item. Edmond, negrillon, age de sept ans, estime par le: 
memes la somme de deux cent cinquante plastres-_—- 
Item. Nally, hegritte, adgvee de trois ans, estime par les 
memes la somme de cent cinquante piastres .--.--~- 
Item. Betsy, negritte, agee de dix ans, estimee par les 
memes la somme de trois cents plastres Hee eee 
8837 Item. Ben, negre, age de viugt-six ans, estime 
par les memes la somme de cing cents plastres- 
Item. Jenny, negresse, agee de vingt-six ans, estimée par 
les MenIes la SOME de quatre cet cinquante plastres : 
Item. Kelly, negritte, agée de cing ans, estimee par ler 
memes la somme de cent cinquante plastres. ommne ene s 
Item. Henriette, negritte, agee de huit ans, estimee par 
les Mewes la SOC de deux cent cinquante plastres 
Item. Bob, quarteron, age de seize ans, estime par les 
memes la somme de trois cents plastres-...---.----- 
Item. Elsy, negre, age de trente-neuf ans, estime par les 
memes la somme de cent piastres, vu qu'il a un uleere- 
Item. Betty, negresse, agee de dix-sept ans, estimee par 
les memes la somme de quatre cents plastres-... ~~. 
Item. Peggy, negresse, agee de quarante ans, estimee par 
les memes la somme de quatre cents piastres — _ 
Item. Hartas, negrillon, age de douze ans, estime par les 
memes la somme de quatre cent cinquante piastres 
ltem. Thomas, negre, age de trente ans, estime par les 
memes la somme de deux cent cinquante piastres, vu 
que le dit negre & In Gravel... ..6. cccdmncnnsieticnns 
Item. Sally, negresse, agee de seize ans, estimee par les 


St. 


memes la somme de cing cent plastres__---- -- a 
Item. Rette, mulatre, age de quinze ans, estime par les 
memes la somme de quatre cents plastres ...-...----- 
Item. Anny, negre, age de trente-cing uns, estime par 
les memes la somme de deux cents plastres— -- 
SS38_ Item. Williams, negrillon, age de deux ans, estime 
par les memes la somme de cinquante plastres 
Item. Ben, forgeron, age de cinquante ans, estime par les 
memes la somme de cing cent cinquante plastres___- 
Item. Anny, negre, age de trente ans, estime par les 
memes la somme de quatre cents plastres__.-- .-...-- 
Item. Rally, negresse, agee de vingt-quatre ans, estimee 
par les memes la somme de cing cents piastres._.~- 
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Item. Jenny, tesserande, agee d’environ trente-neuf ans, 
estimee par les memes Ja somme de cing cents plastres 
ltem. James, negre, age de quinze ans, estime par les 

memes la somme de quatre cente plastres...-------- 
Item. Rachel, negresse, agee de trente ans, estimee par 
les memes la somme de trois cent clnquante piastres- 
Item. Jack, negre, age de vingt-six ans, estime par les 
memes la somme de six cents NGO ails tee steady inant 
Item. Mary, negresse, agee de trente ans, estimee par les 
memes la sommme de cing cents plastres thktiin aavendl 
Item. Joe, hegre, age de quinze ans, estime prer les 
niemes ia gpa PY plastres ince athens 
Item. Sukey, oritte, deere de douze ans, estimee par les 
memes la somme de trois cent cinquante plastres — 
Item. Victoire, negritte, agee de dix rem age les 
Memes la somme de trois cents piastres einen a — 
Item. Joe, mulatre, age de seize ans, estime par les 
memes la somme de quatre cents piastres. hella tah nine ni 
Item. Rachel, negresse, agee-de quinze ans, esti- 


SS50 mInee par les memes la somme de cing cents 


i aioe stains tn sins to heared tnlebainhdainimenslinane 
[tem. Pegey, negritte, agee de dix ans, estimee 
par les memes la somme de trois cent plastres—--~..... 
Item. James Harris, negre, age de trente-six ans, estime 
par les memes la somme de cing cents piastres .. ~.-- 
Item. Rachel, negresse, agee de vingt cing ans, estime 
par les memes la somme de quatre cents piastres eneiitn 
[tem. George, negrillon, age de huit ans, estime par les 
memes, la somme de deux cent cinquante piastres__ —- 
Item. James, negrillon, age de six ans, estimé par les 
memes, la somme de cent piastres...------- See eRe 
Item. Un negrillon homme Campagne, estime par les 
memes, la somme de cinquante piastres ote inti: ie anhuian 
Item. Rose, negresse, age de vingt-cing ans, estimee par 
les memes, la somme de quatre cents plastres nied we a ene 
[tem. Arine, negrillon, age de cing ans, estime par les 
memes, la somme de cent piastres....-. -. j i 
Item. Thom, negrillon, aged’un an, estime par les memes, 
la somme de cinquante plastres ~—_~ --- ~ 
Item. 2 alge, hegre, age de quinze ans, estime par les 
memes la somme de quatre cents piastres— be eewmonmen 
Item. Peter, negre, age de cinquante ans estime par les 
memes la somme quatre cent cinquante plastres...... 
Item. Mary, negresse, agee de trente-cing ans estimee 
par les memes la somme deux cent cinquante piastres- 
item. Duke, negre, age de quarante ans, estime par les 
memes la somme de ft trols cents plas ERCP 


SS40 Item. Chloe. hegresse, age de trente cing ans, es- 


timee par les memes, la somme de trois cetits 


NN ses enseseni aii chibenigncesanci init hats ies titi spi emule esnsiein 
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Item. James, negre, age de cinquante ans, estime par les 
memes la somme de trois cents plastres..-.-. .------ 
Item. Mary, negresse, agee de cinquante ans, estimee par 
les memes la somme de cent cinquante piastres + whe 
Item. Nelly, hegresse, agee de trente ans, estimee par 
les memes la somme de trois cent cluquante piastres -- 
Item. Darky, negresse, agee de vingt cing ans, estimee 
par les nieces, la somme de quatre cents plastres _ 
Item. Daniel, negrillon, age de six ans, estime par les 
memes, la somme cent cinquante plastaes — - 
Item. Louis, negrillon, age de cing ans, estime par les 
memes, la somme de cent pli MTOR. ccutnicen as 
[tem. Sally, negritte, agee de trois mols, estimee par les 
memes, la somme de cinquante piastres..------.--- 
Item. Luke, negre, age de trente ans, estime par les 
Memes, la somme de cing cents plastres -_— or 
Item. George, negrillon, age de dix ans, estime par les 
memes, la somme de trois cents plastres....-. ~..--- 
Item. Job, negrillon, age de neuf ans, estime par les 
memes, la somme de trois cents plastres.----....--- 
ltem. Petty, negre, age de vingt-deux ans, estropie, es- 
time par les memes, la somme de cent cinquante plas- 
ia. sie scents: seein hts —ame~, wi ieee 
Item. Jack, negre, age de dix-huit ‘ans, estime par les 
memes la somme de six cents plastres.---. . rant 
Item. Nathan, negre, age de vingt-huit ans, estime par 
les memes la somme de quatre near nsereeea cite 


a a page Me ge My grees eee 


S541 Item Toby, negre, ave de trente ans, estime par 


les memes, la somime de trois cents plastres-—— —- 
Item. Geofly, negrillon, age de onze ans, estime par les 
memes, la somme de trois cent cinquante plastres———- 
Item. Phil., negre, age de quarante ans, estime par les 
memes, la somme de cing cents piastres__----. 7 
Item. David, negrillon, age de douze ans, estime par les 
memes, la somme de trois cents piastres—— ~~~ 
Item. David, negrillon, age de douze ans, estime par les 
memes, la somme de trois cents piastres 
Item. James Sheling, negre, age de trente ans, imbecille, 
estime par les HCTHeS, la somime de cinquante plastres - 
Item. Lucy Morrow, negresse, age de quarante ans, estime 
par les micmMes, la somme de quatre Cents plastres es 
Item. George, negrillon, age de dix ans, spa i les 
Se ie a : i 
Item. Rose, heyresse, Agee de Vingt-sept ans, estline par 
les HCMICs, la somme de trois ce lit cinquante plastres, 
avee Bob, son enfant —-—.--. nae ao si 
Item. Rosette, heyresse, agzee de vingt- “ui tre ans, estimee 
peur les memes, la somme de quatre cent cinquante 
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Item. Hannah, negresse, agee de vingt-six ans, estimee 
par les memes, la somme de trois cents plastres 500 

Item. Judick, negresse, agee de vingt-huit ans, estimee 
par les memes, la somme de quatre cents plastres——-—- 400 

Item. Ketty, negresse, agee de vingt-six ans, estimee par 

les memes, la somme de trois cent ¢inquante plas- 
300 


ses trois enfants, nommes John, age de sept ans, 
Quako, age de cing ans, et Jenny, agee de trois ans, 
estimee ensemble, lasomme de sept cent cinquante 
plastres 7 7a0 OO 


Item. Louisa, ay s 

memes, lassomme de quatre cent cinquante plastres—- 450 OO 
Item. Little John, negrillon, age de onze ans, estime par 

les memes, la somme de quatre cent plastres..-.----- 400 OO 
Item. Jerry, mulatre, age de seize ans, estimé par les 

memes, la somme ce quatre cents plastres..--------- 400 O00 


$52,770 VO 


Qui sont tous les negres qui nous ont été presentes comme prove- 
nant de la succession, de dit feu Sieur Daniel Clark sur cette habi- 
tation. 

Habitation. 


[tem, Phabitation sur laquelle nous operons, avant vingt acres et 
demi de terre, face du flevre, sur sa profondeur jusqu’au lac, borne 
(un cote par Mr. Cadet Fortier, et de lautre par Willian Kenner, 
sur laquelle i] existe les batisses, provisions, el recoltes sulvantes. 


Batisses. 


Une peaugeric, une petite maison de maitre, vingt-quatre cabannes 
ad hegre, Ulie pigeonilere, et une boutique de forgeron. 


Provisions. 
environ un millier de mais. 
Recolte. 


[et enfin cinquante acres de terre plantes Ch cannes a sucre: 
laquelle habitation telle quelle est deerete avec ses batisses, recolte et 
provisions “u ete estimee, par les nicmMes appreciateurs, la SOMME de 

cinquante mille piastres, $50,000. 
S845 Kt attendu quil ne nous a plus non ete presente comme 

appartenant ala dite succession hous register susdit et sous- 
signe avons arrete le present a s1x heures de relevee, et lecture faite 
(icelul, nous avons trouve le montant des meubles. fournitures. et 
animaux inventories dans les presentes vacations etre de la somme 
de trois mille uit cent solxanhte et treize plastres, ceelul des cent 
suixante cing esclaves de tout sexe et de tout age, etre la somme de 
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cinquante deux mille sept cent soixante dix piastres, et enfin celui 
de Vhabitation telle quelle est decrete ei-dessus, etre de la SOTTTNC 
de cinquante mille piastres, ce qui forme ensemble une somme de 
cent six mille six cent quarante trois piastres; lesquelles meubles, 
fournitures, animaux, esclaves et habitation nous avons laisses a la 
charge du dit Sieur Richard Relf, executeur testamentaire, qui le 
reconnait et a signe avec nous et les autres parties et temoins, les 
memes jour, mois et an que dessus, et nous somme retires. 
(Signe) MOREAU LISLET, 
De te isciuyr di Ss TI rite i's Ahse nits. 

’ LILLE SARPY. 

” RICHARD RELF. 

* THOs. BEALE. 

” R. WILLS. 


Et aujour hui quatrieme jour du mois d’octobre de Van de notre 
Selgneur mil huit cent treize et le trente.huitieme ce VI ndepend- 
ance des Etats-Unis d’Amerique, dix heures du matin, nous Thomas 
Beale, register des testamens pour la ville et paroisse de la Nouvelle- 
Orleans, nous sommes transportes du cafe de la Nouvelle Bourse, a 
effet d’y proceder a la vente au plus offrant et dernier encherisseur 
des esclaves provenant de la succession de feu Sieur Daniel Clark, 
ou etant nous avons trouve les Sicurs Richard Relf, executeur testa- 
mentaire, du defunt, Louis Moreau Lislet, avocat nomme par la 

cour, pour representer les heritiers absents, et avons en leur 
$8544 presence et en celle des Sicurs Prospier Prieur et Sebastien 

Blondeau, proclame la susdite vente aux termes et conditions, 
suivantes, 

Les conditions de la vente sont a six mois de credit, payable Cll 
billets endosses a la satisfaction de ’executeur testamentaire, avee 
hypotheque speciale jusqu’au parfait payement. 


Premierement, Sam Parris, hegre, age de Vingt-six alls, 
Rachel, negresse, agee de vingt cing ans, George, age 
de huit ans, James, age de six ans, et Champion, age 
dun an, adjuges ensemble a Mr. Sauntiae Dutfossat, 


pour la sommme de douze cent solxante plastres wttimm: Ca 
Item. Iago, negre, age de quinze ans, adjuge a Mr. 

Blanque, pour la somme de quatre cents plastres — 400 OO 
ltem. Darky, negresse, agee de vingt-cing ans, avec ses 


trois enfans, nommes Daniel, age de six ans, Lewis, 

age de cing ans, et Sally, agee de trois mois, ensemble, 

adjuges a Mr. Augustin Massicot, pour la somme de 

sept cent quatre vingt dix. plastres...—-- va echinsiiintdianisani 790) 00 
ltem. Mary, negresse, agee de trente-cing ans, adjugee 

a Mr. Montegut fils pour la comme de trois cent dix 

plastres —- Sih idk eee menpenei sielail si ideal insane amma o10 OO 
Item. David, negrillon, age de douze ans, adjuge a 

Mr. Francois Guillet, pour la somme de quatre cent 

dix plastres ....-- ig PE are 110 00 
Item. David, negrillon, age de douze ans, adjuge a Mr. 

Beaubien pour la somme de trois cent quinze pias- 


Re Rs tine Sr LS a a DONO ee TP a ay S15 00 


a em emetic a eeetednthicnemnemeniiatienll 
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Item. Hannah, negresse, age de trente ans, avee ses deux 
enfans nommes Bird, negrillon, age de quinze ans, et 
Patty, agee de treize ans, adjuge ensemble, a Mr. Du- 


puy, pour la somme de douze cent soixante plastres-. 1,260 00 
Item. Polly, negresse, agee de vingt-sept ans, acd- 
8545 jugees a Mr. Deneau pour la somme de quatre 
notet SORRONEG DIRE ioe cnduiniomionems 460 OO 


Item. Fanny, negresse, agee de vingt-< deux ans, adjugee 

a Mr. Sauniae Duffossat. pour la somme de ¢ cing cents 

pinstres .... .- «. ONAL een ie ve a at S00 VO 
Item. Retty, hnegeresse, agee de ving ans, avee ‘Lom, son 

enfant, adjugee a Mr. Morand, pour la somme de 

quatre cent quatre vingt-quinze plastres..-.------ AND OV 
Item. Old Rachel, negresse, agee de cinquante ; ans, ad- 

jugee a Mr. Samuel Elkins, pour la somme de deux 

cent soixante piastres ............. a DT Ow 200 OO 
Item. Rachel, negresse, agee de seize ans, s, adjugee a Mr. 

Desdunes, fils, pour la somme de ila cent quinze 


plastres .—.- iia da ‘elie lai ala 415 OO 
Item. Wal lron, negre, age de quinze ans, adjuge a Mr. 

Sagore, pour la somme de cing cent piastres .....-... 200 OU 
Item. Sukey, negresse, agee de treize ans, adjugee a Mr. 

Lochataignerais, pour la somme de trois cent quatre- 

Vingt-quinze plastres a ee i Aditi nilansadieiaieusia plains BHD OO 


Item. Jenny, negresse, agee de vingt- -SIX ans, avec ses 

deux enfans, nomme Henrietta, de huit ans, et Kelly, 

age de cing ans, adjuges a Mr. Norbert Fortier, pour la 

somme de huit cent cinquante plastres ....-------- S00) 00 
Item. Ben, age de cinquante ans, et Amy, negresse, ager 

de trente ans, adjuges ensemble a Mr. Verbois, pour is 7 

somme de neuf cent cinquante plas stres . uke aciiiamnauit 950 OO 
Itein. Peggy, negritte, agee de dix ans, adjugee a Mr. 

Brusle, pour la somme de trois cent soixante-cing 

plastres cee aaecPRRLE Y Pecyrely Se i RE OM rae eee do OO 
Item. Eliza et son enfant, adjugee a Mr. Francois La- 

barre, pour la somme de six cent quatre vingt dix 

libs nla rn tabesie say ences sen: ants dion apse a 690 OO 
Isanc, mulatre, age d’environ dix-huit ans, adjuge a Mr. 

Celestin Avac, pour la somme de cing cent vingt pias- 


oe 


OO) 


GRIER, RENE AR mate PS Pend OREO OE ae Nee A en nm ee eRe RRr we Ba ape er hrc tome whet 2 


$11.145 00 


8S 16 it attendu que plusieurs autres esclaves ont ete exposes en 

vente et quils n'ont pu selever au prix d’estimation, qu'il est 
deux heures de relevee, et le peu dencherisseurs, nous regidér sus- 
dit et soussignes avons du consentement des parties envoye la vente 
a demain dix heures du matin, ce dont nous avons prevenu le pub- 
lic a haute et intelligible voix, et lecture faite du present, nous avons 
trouve le montant de la vente etre de la somme de onze mille cent 
quarante-cing plastres, laquelle nous avons laissee a la disposi‘ion 


ee ll 


sili atin, Mes ae oe ee a 
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du Sieur Richard Relf, executeur testamentaire, du defunt, qui le 
reconnait sen fait charge et a signe avee nous et les autres parties 
et temoins les memes jour, mols, et an, que dessus et nous sommes 
retires. 
(Signe) RICHARD RELF. 
MOREAU LISLET, 
De fi mseusr des hie vtie is absents. 

‘ PROSPER PRIEUR. 

7 BLONDEAU., 

™ THOS. BEALE. 

e R. WILLS 


i -est rmation ih Exsela ves, 


Et aujourd'hui cinquieme jour du mois d’octobre, de lan de notre 
Seigneur mil huit cent treize et le trente huiteme de |’ Independance 
des Etats-Unis dAmerique, en vertu de Vordonnance de honorable 
James Pitot, juge de la cour des preuves, de la ville et paroisse de la 
Nouvelle-Orleans, nous Thomas Beale, register des testamens, de la 
susdits ville et paroisse avons procede a une nouvelle estimation 
des negres, provenant de la succession de feu Daniel Clark, et ce en 
presence du Sieur Richard Relf, exeeuteur testamentaire, Louis 
Moreau Lislet, avocat nomme par la cour pour representer les heri- 
tiers absents, et par le ministere des Sieurs Dusnan de la Croix, 
Chevalier Macarty, et P. Baron Boisfontaine, appreciateurs choisis 

par l’executeur testamentaire, les quels ont prete en nos 
S847 mains Je serment de bien et fidelement se comporter dans les 

devoirs de leur charge, et avons cn presence de tous procede 
comme sult: 


Premierement, Tobby, negre age de trente ans, avec 

Jetiry, agee de onze ans, estimes ensemble uc: 

memes la somme de six cents platres, ¢l_------- cine oe 
Item. Molly, negresse, agee de quarante six ans, avec ses 

trois enfans, Naney, negresse, agee de dix-huit ans, 

Kesy, agee de douze ans, et Tom, age de huit ans, es- 

times ensemble par les memes la somme de quatorze 


cents plastres............ : ee ee 
Item. Naney, negresse, agee de dix-huit ans, estimee par 
les memes la somme de quartre cents plastres we 400° OO 


Item. Dina, hegresse, agee de solxante dls, avec James, 
son enfant, age de quinze ans, estimes ensem ble par 


les memes la somme de cing cents DE TEE ae SOO OO 
Item. Charlotte, heyresse, agee de seize ans, estimee par 
les memes la somme de trois cent plastres RE ee ie 300 OO 


Item. Retty, negresse, agee de dix septans, estimee par 
les nemes, la sommme de trois cent ianectiteted plas- 
i eel we pe ee os} OO 
[tem. Pegey, hegresse, agee de quar inte als, avec son 
enfant, nomme Jerry, age de dix ans, estimes ensemble 


praur les memes la sommme de sept cents plastres- ihe TOO OO 
Item. Arthur, negre, age de douze ans, estimé par les 
memes, la somme de quatre cents plastres-.-----.--- 400 VO 


a> 
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Item. Sally, agee de seize ans, et Retty, agee de quinze 
ans, estiinees ensemble, par les memes "he somme de 


huit cents plastres_ a “— SOO OO 


Item. Rody, negresse, agee de Vv ingt- -quatre ans, estimee 


par les memes la somme de quatre cents piastre a 400° OO 


S848 Item. Rachel, negresse, agee de trente ans, esti- 
mee par les memes la somme de trols cents 


piastres ERs a aN Te!, ey HON ROD aes ASU ae aaa Tm NE eee ives S00 OO 
Item. Rachel, negresse, agee de quinze ans, es stimee par 
les memes la somme de quartre cents pli ERE 400 OO 


Item. Liddley, negresse, agee de quarante ans, avec ses 

cing cnfans,nommes Mimy, agee de quinze ans, Sukey, 

agee de treize ans, Betsy, agee de dix ans, Edmond, 

age de sept ans, et Nelly, age de trois ans, estimes en- 

semble par les memes, la somme de seize cents plas- 
a eee 


$8,180 00 


It attendu quil ne nous a point ete presente d'autres esclaves 
pour etre resevalues, nous register susdit et soussignes avons clos et 
arrete le present et lecture faite d’icelui, nous avons trouve le mon- 
tunt des esclaves re-evaluees, etre de la somme de huit mille, cent 
quatre-vingt piastres, et ont les parties appreciateurs et temoins 
signe avec nous les memes jour, mois et an que dessus. 

(Signe) RICHARD RELF. 
‘ MOREAU LISLET, 
| Defense ur Des The ritie rs Abs nts. 
THOS. BEALE. 
“ R. WILLS. 
2me Vente d’ Esclaves. 

Kt aujourd’hul, cingquieme jour du mois d’octobre de lan de 
notre Seigneur mil huit cent treize, et le trente-huitieme de 
Independance des Etats-Unis d’Amerique, dix heurs du martin, 
nous Thomas Beale, register des testamens pour la ville et paroisse 
de la Nouvelle Orleans, nous sommes’ transportes au cafe de la 
Nouvelle Bourse, a l’effet @’y proceder a la continuation de la vente 
des esclaves provenant de la succession de dit feu Sieur Daniel 
Clark, ou etant nous avons en presence des Sieurs Richard Relf, 
executeur testamentaire, Louis Moreau Lislet, avocat nomme par la 

cour, pour representer Jes heritiers absens, et en celle des 
$849 Sieurs Prosper Prieur, et Sebastien Blondeau, temoins par 
nous requis, avons proclame la susdits vente aux memes 
termes et conditions sus annonces. 
Premierement, Tobby, negre, age de trente ans, et Jeffry, 
age de douze ans, adjuges a Mr. Jean Trudeau, = 
la somme de six cent cing OGIO... ew tein Wate N dns G05 OO 
ltem. Molly, hegresse, agee de quarante -SIX uns, avec ses 
enfans, nommes Nane ‘vy, de dix huit ans, Kesy, de 
douze ans, et Tom, de huit ans. adjuges a Mr, ( ‘elestin 
Avare, pour la sommme de quatorze cents plastres. ..-- 1,400 00 
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dix huit ans, adjugee a 


Item. Nancy, negresse, agee ce 
quatre cent quinze 


Mr. Bonnefoi, pour la somme de 
plastres —- 
[tem. Dina, 
age de quinze ans, adjuges ensemble a Mr. 
Nado, pour la somme de cing cents piastres-—_- | 
Item. Charlotte, negresse, seize ans, adjugee 
Mr. Le Cesne, pour la somme de trois cents piastres -- 
Item. Relly, negresse, agee de dix-sept ans, adjugee a 
Mr. Deyraud, pour la somme de trois cent — 
Vingt-quinze plastres...... ..-- 
Item. P eggy, negresse, age de qui irante ans, avec son en- 
fant nomme Jerry, age de dix ans, adjudges a Mr. Ed. 
Macarty, pour la somme de sept cents plastres...----- 
Item. Arthur, negrillon, age de douze ans, adjuge a Mr. 
Fonblane, pour la somme de quatre cents piastres 
Item. Sally, agee de seize ans, et Retty, agee de quinze 
ans, adjuges ensemble a Mr. Labarre Suivier, pour la 
somme de huit cent trente-cing piastres_.--------- 
Item. Rady, negresse, age de vingi-quatre ans, ad- 


—_—_—_—— — — —-— ee —— = ee ~~ —-——--— — — — —— — 


hegresse, agee de SOX ante als, AaVeC James, 
James 


aye « de 


ee ee ee ee _ 


S850 jugee il Mr. Verbois, pour la somme de — 
ook Venet-tine pmnstves... ......w « accunnecdancees 
Item. Rachel, negresse, agee de trente ans, adjugee a Mr. 


Thomas Beale, — la somme de trois cent vingt-cing 
plastres.. .... ae 
Item. Rachel, negresse, agee de quinze ans, adjudge : a Mr. 
Joublane, pour la somme de quatre cent trente pias- 
Ee ching Kcomenocame en ou cccdcuncceunehbnntionge 
Item. Liddley, negresse, agee de quarante ans, avec ses 
cing enfans, nommes Mimy, agee de quinze ans, et 
Suckey, agee de treize ans, Betsey, agee de dix ans, Ed- 
mond, age de Sept ans, et Nelly, agee de trois ans, ad- 
jugees ensemble a Madame yveuve Louis Trudeau, 
pour la somme de dix-sept cent cing piastres.—.----- 
Item. Patience, negresse, agee de treize ans, adjugee a 
Mr. Pasealis de la Barre, pour la somme de trois cent 
CONGRATS PERUNINE.. 6 cn nccccn . sconemieae 
Item. Reef, Amy, and William, adjuges a Mr. Edmond 
Macarty, pour la somme de six cent cinquante pias- 
tres ——-. 
item. 


——_——_— ee ~ ——_— i i. ei, i. ilk ia a al ay 


- —— a 


-_——_— mee eee eee ee 


, pour la 


—_—_——— — — — << 


MYRA CLARK GAINES. 


4179 


tho O00 


HOO OO 


S00 OO 


Oo ) OU. 


700 OO 


400 OO 


S385 00 


1.705 0O 


300 OO 


690 OO 


850 OO 


$9,785 00 


Kt attendu quil ne s'est point trouve d’autres esclaves a vendre, 
provenant de Ja suecession de feu Sieur Daniel Clark, nous register 


susdit et soussignes avons clos et arrete le 
Mieelui, 


present, et lecture faite 
nous avons trouve’le montant de la vente faite etre de neuf 


mille sept cent quatre Vingt-cing ‘ piastres, laquelle aete laisse a la 


disposition du Sieur Richard Relf. exeeuteur testamentaire qui le 


7180) THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. or 
| | if 
reconnait s’en fait charge, et a signe avec nous et nos temoins les 
memes jour, mois, et an que dessus et nous sommes retires. | 
(Signe) BLONDEAU., 


SSH] 


And this day, the eighth of November, in the year of our Lord 
- one thousand eight liundred and thirteen, and the thirty-eighth of 
the Independence of the United States of America, at — o'clock in 
the morning, 
ish of New Orleans, went at the coasts of Chapitorilas, one a sugay 
plantation, vulgarly called the Cannes Brulees, belonging to the es- 
tate of the late Daniel Clark, for the purposes to sell the said planta- 
tion and some slaves belonging to said estate, where being I found 
Mr. Richard Relf, festamentory executor of said deceased, Mr. Louis 
Moreau Lislet, attorney appointed by the court to represent the ab- 
sent heirs, ind Messrs. Lewis le Cesne and L. A. Pignequi, witnesses 
here present, and then and there I proclaimed the said sale at the 
following terms and conditions, to wit: 

The plantation and forty slaves sold with it, payable, $40,000, 
first May, 1522, with a yearly interest ul six per cent., 
payable on the first May of every year, and the ret “ning Im six 
equal instalments, pays able on the first of March of every year, be- 
ginning in LS15, with special mortgage until final payment. | 

And the other slaves, payable at six months’ credit, in notes en- : 
dorsed LO the 
mortgage until final payment. 

A situation situated leagues above this city, on the left bank of 
the river, having twenty-four and a half arpens, more or less, in ' 
front and extending back as far as the lake, bounded by Mr. Javques 
ortier on one side, and on the other side by Mr. William Kenner, | 

and known by the name of Cannes Brulees, with all the im- 
8$52 plements of husbandry, animals, cattle, &e., and forty slaves 
1, Adam; 2, Hector; 3, Lubin; 4, William; 5, Ketty ; 
Sylvia; 5, James; 9, Stephen; 10, Doctor; 11, Davy An- 
toine; 12, Figaro; 13, Stewart; 14, Dave; 15, Jem; 16, Eliza; 17, | 
Maurice; 18, Rose; 19, Lindor; 20, Providence: 21, Jobn: 22, Julia: 
25, Andrew; 


dollars the 


VIZ: 
6. Kate: 7. 


her child: 


Jenny; 40, 


24, Moses; 25, Hannah; 26, Ketty; 27, Rosette and a 
25, Bob; 29, MacDaniel; 30, Lawrence; 31, Franky and 
her four children; 32, John; 33, Charles; 34, McKensey and Mar- 
garet; 56, Judah and her three children; 37, John; 38, Quako; 39, 
Toby; which was struck off and adjudged to Mess. i 


Michael Fortier, Jr.. and (oiner lortier for the sum of One hundred 
and twenty thousand dollars —- 
A negro man 
bouts, to the same, for five hundred dollars__- 
A ditto named James, aged about — years, to the same, 
for the sum of seven hundred dollars _.....--- 700 OU 


RICHARD RELF. 
PROSPER PRIEUR. ) 
THOS. BEALE. 
R. WILLS 


Vente d’ Habitation et d’ Esclaves. 


|, Thomas Beale, register of wills in and for the par- 


satistaction of the testamentary executor, and special 


’ 


sia Miansecsiastacatlaecets, (, Un 
named Luke, aged et) Vears or the reca- 
a Oe 00 OO 
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A negro woman named Rose, with her son Bob, to Mess. 
M. Fortier and Omer Fortier, for four hundred and 
Be CE Nik kee ence: seid dbase Caldas 450 OO 
ditto named Jack, to the same, aged about — for iM) OO) 


A 
A ditto named Dace, aged about —, to the same, for-- HOO OO 
A ditto named Moses, aged about —, to the same, for HOO OO 
A ditto named Solomon, aged about —, to the same, for fot OO 
A woman named Sarah, about — years old, to the 
RSI TEE a USS Soe een i 500 OO 
A man named Will, aged about — years, to the same, 
Oe cid ts ewialenee : ae po OO 


A woman named Fanny, with her children, Major, Nel- 
son, and Nancy, to the same, for the sum of en 
A woman named Winny, with her children, 
S853 lich, Becky, and Maria, to the same, for---- 
A woman named Jenny, aged about — years, to 

ie SR, TE Ge SNE Bin ne sere ccttneniepenees 


Soo OO 
TOU OO 


SOO OO 


S126.900 OO 


Which being all the property shown to me by the testamentary 
executor, I have closed the process-verbal in the presence of the be- 
fore-mentioned witnesses and the parties, together with the pur- 
chasers, who hereby acknowledge the sale at the price and terms 
aforesaid, 


(Signed) RICHARD RELF, 
“ Ls A. PEGUEGNY. 
si L. LECESNE. 
“ L. MOREAU LISBET, 
De fe nseuy des ae ritiers Ahse rls. 
2 MICH’L FORTIER, Jun’r. 
. OMER FORTIER. 
- THO'S BEALE. 
. R. WILLS. 


It aujour d’hui vingt-septieme jour du mots de Janvier de lan de 
notre seigneur, mil huit cent quatorze, et le trente huitieme de lIn- 
dependance des Etats-Unis d’Amerique, heure de Midi, nous ‘Thomas 
Beale, register des testamens pour la ville et la paroisse de la Nou- 
velle-Orleans, nous sommes transportes au cafe de la Nouvelle Bourse, 
a leffet d’y proceder ala vente cde plusieurs hevres, provenant de la 
succession de feu Sieur Daniel Clarke, ou etant nous avons trouve le 
Sieur Richard Relf, tun des executeurs testamentaires, du defunt, 
Louis Moreau Lislet, avocat homme par la cour, pour representer les 
heritiers absents, et avons en leur presence et en celle des Sieurs 
Prosper Prieur et Sebastien Blondeau, proclame la susdite vente a 
haute et intelligible voix, aux termes et conditions suivantes, savoir, 
payables a six mois de credit en billets endosses a la satisfaction de 
l’executeur testamentaire, avec hypotheque speciale, Jusqu’ au par- 

fait paiement, et apres avoir successivement expose en vente 
8854 tous les divers negres provenant de la succession de feu dit 
Sicur Daniel Clark, nous register susdit et soussignes les 
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avons tous retires du consentement des parties, attendu qu’ils n’ont 
pas selever au prix destimation, et ont les parties et les temoins 
signe avee nous, apres lecture, les memes jour, mois ect an que desus, 
et nous sonimes retires, 
(Signe) . RICHARD RELF. 
7 PROSPER PRIEUR. 
BLONDEAU. 


tition for Nal luqust Bi. 1Ohe. 


To the Honorable James Pitot, judge of the court of probates In and 
for the parish and City of New Orleans: 

The petition of Richard Relf, testamentary executor of, the late 
Daniel Clark, humbly showeth that your petitioner prays your 
honor to grant him the necessary authorization that he might sell 
the movable and immovable property of the estate of the deceased 
at public auction in the manner and form preseribed by law; that 
is, after ten days’ advertisements for the movab:e effects and after 
thirty days’ advertisements for the slaves and other immovable 
effects. ' 

And your petitioner, as in duty bound, will ever pray. 

(Signed) RICHARD RELPF, 
2 LOUIS MOREAU LISLET, 
Of Counsel for the Absent Llevrs. 


Orde a 


Let the sale take place us prayed for according to law. 
New Orleans, August 27, 1S15. 
(Signed) J’S. PITOT, Judge. 


Petition of I. Relf. Filed August Zi, 1813. 


To the Honorable James Pitot, judge of the court of probates in and 
for the parish and City of New Orleans: 
8855 The petition of Richard Relf, testamentary executor of the 
late Daniel Clark, humbly showeth that your petitioner has 
been duly empowered by the late Daniel Clark to settle all his af- 
fairs; that by the situation in which he finds the estate if is thought 
it impossible to discharge the debts of the said estate without the 
assistance of the bank or of friends who will be disposed to advance 
money for that purpose, or without sacrificing the property of de- 
ceased and the interests of the creditors, as well as that of the heirs. 
Wherefore your petitioner prays your honor to grant him the nec- 
essary authorization, with the consent of the counsel for the absent 
heirs, to mortgage or give in pledge all such of the properties and 
effects of the estate — he will think proper to ohtain monev to dis- 
charge the debts of the said estate, and even to bind himself, as ex- 
ecutor, to obtain the renewal of such of the notes drawn or indorsed 
by the late Daniel Clark that he will find necessary or convenient to 
renew in order to avoid the sacrifices of the estate by an immediate 
sale for cash, or at terms of credit, so that it would be impossible to 
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obtain a price proportionate to the value of the property; and your 
petitioner, as in duty bound, will ever pray. 
(Signed) RICHARD RELF. 
[ consent that the prayer of the petitioner be granted asa proper 
one and the best calculated for the interests of the heirs of the de- 


ceased. 
New Orleans, August 27, 1515. 
(Signed) MOREAU LISLET, 


Of Counsel for the Absent T[levrs. 
Orde ve 


Let the prayer of this petition be eranted, with the consent of the 
counsel for the absent heirs. 
New Orleans, August 27, 1515. 
(Signed) a. Ss. PIT rT. Judge. 


Petition of R. Relf for Letters, August 27, 15815. 


8856 To the honorable the judge of the court of probates for the 
parish of New Orleans: 

The petition of Richard Relf, of this city, merchant, respectfully 
showeth: That — late Daniel Clark, of this citv, deceased, bv his 
vlographie will, duly proved before your honorable court on the 
seventeenth Instant, appointed your petitioner and Beverly Chew, of 
this city, merchant, his testamentary executors, with power to settle 
everything relating to his estate. 

That in consequence of the absence of said Beverly Chew, of this 
State, your petitioner remains, for the present, the testamentary eX 
ecutor of said deceased : 

Wherefore he prays that it may please your honor to order that 
‘testamentary letters may be delivered to him according to law ; and, 
as in duty bound, your petitioner will ever pray. 


(Signed) RICHARD RELF. 


Orde 


Let testamentary letters be delivered to the petitioner according 
to law. 
New Orleans, August 27, 1813. 
(Signed) J. S. PITOT, Judge. 


Oath of Testy Ex'r, R. Relf, August 27, 1813. 


sefore me, John Be M. Briere, deputy register of the court of pro- 
bates for and in the parish of Orleans, personally appeared Richard 
Relf, Esquire, who solemnly swears that he will well and faithfully 
perform all and singular the duties of a testamentary executor of 
the late Daniel Clark, deceased. So help him God. 

(Signed) RICHARD RELF. 

Sworn to and subscribed before me, New Orleans, this twenty- 
seventh day of August, 1813. 
(Signed) 


BRIERE, D’y R’r. 
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The government of the State of Louisiana to all whom these pres- 
ents shall come, Greeting: 


SSo7 Whereas Richard Relf, of the parish of Orleans, named 


and appornted executor of the last will and testament of 


Daniel Clark, late of the parish aforesaid, deceased, having duly 
proved the same, and applied to the court of probates in and for the 
parish of Orleans by petition, praying the court to grant letters tes- 
tumentary thereon : 

Now know ve that the said Richard Relf has been, and he 1s 
hereby, authorized and empowered to collect the goods and _ effects 
which were of the said estate of the late Daniel Clark, deceased, 


and to make a joint inventory thereof, and of all other acts, to do° 


and perform as executor testamentary of the said last will and testa- 
ment. 

Witness James Pitot, Esquire, judge of the court of probates for 
the parish of Orleans, this twenty-seventh day of August, in the 
year of our Lord one thousand eight hundred and thirteen, and the 
thirty-eighth of the Independence of the United States. 

[SEAL. | (Signed) THOMAS BEALE, 
Regist r of Wills for the Parish of Orleans. 


Petition fry" Ne ip) Appraise ment. Orctolhe r’ L. IS13. 


To the Honorable James Pitot, judge of the court of probates for the 
parish of New Orleans : 


The petition of Richard Relf, one of the testamentary executors 
of the late Daniel Clark, humbly showeth that by the appraisement 
made Ol) the oth of September last of several slaves ot the estate of 
Daniel Clark, they have been estimated so high that when they have 
been offered for sale, on this day, at pubhe auction, it was -im- 
possible to obtain the price ot their appraisement. 

And whereas there is now many respectable planters and other 
persons collected Lo become bidders LO that sale, who ey he absent 

Ol} another day if the auction is postponed, whereof the e@s- 
S858 tate may be greatly injured : 

Your petitioner prays your honor to order that a new ap- 
praisement be made immediately by three respectable planters, or 
other persons having, as far as possible, cl knowledge of the charace- 
ter of the said slaves. 

And your petitioner, as in duty bound, will ever pray, Ke. 


(Signed) RICHARD RELF. 


[ do consent to a new and immediate appraisement of the slaves 
who have been offered for sale, and whose price of appraisement 
has not by Cl) obtained. 


MOREAU LISLET, 
Attorney for the Absent ITeirs. 
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Let a new appraisement be made as prayed for. 
Vow Orleans. October th, IS1]5. 
(Signed) JS PITOT, Judge. 


Petition of hy verly Chie ” for iP fh Px Testa inne nlary, January 1. IS] § 


To the Honorable James Pitot, judge of the court of probates in and 
for the parish of New Orleans: 


The petition of Deve rly (‘hew i pectfully showeth threat by the 
last will and testament of the deceased Daniel Clark he was, con- 
jointly with Richard Relf, appointed executor, but that, owing to 
his absence from this State until within a short time, he bas been 
prevented trom complying with the formalities necessary to au- 
thorize him to act in said capacity. 

Wherefore he prays threat your honor will order that letters testa- 

mentary may Issue conformable to the will. 
SSoo And your petitioner, as 1 duty bound, will ever pray. 


(Signed) BEV. CIEW. 
Cpr i’. 


Let testamentary letters be delive red to the petitioner according LO 
law. 
New Orleans, January 21, 1514. 
(Signed) J Fira rT. Judge. 


Oath of Testy Ear, Bev. Chew, January 21, S14. 


Before me, John B. M. Brierre, deputy register of the court of pro- 
bates for and 12 the parish of Crh LTis, personally appeared lL} verly 
Chew, who solemnly swears that he will well and faithfully perform 
all and singular the duties of a testamentary executor of the late 
Daniel (lark, deceased, So help him Croc, 


(Signed) BEV. CHEW. 


Sworn to and subseribed before me. New Orleans. this twenty-first 
day of January, 1S14. 
(Signed) BRIERRE, Dy Pr. 


Lette rs Testamentary to B. Chie Mw, January 21, 18) 4. 


The yoverniment of the State of Loulsiana to all whom these presents 
shall come, Greeting : 

Whereas Beverley Chew, of the parish of Orleans, named and ap- 
pointed one of the executors of the last will and testament of Daniel 
Clark, late of the parish iforesaid, decease dl having duly proved the 
same and applied to the court of probates in and for the parish of 
Orleans, by petition, praving the said court to grant letters testa- 
mentary thereon: 

Now know ve, that the said Beverly Chew has been duly, and he 
Is hereby, authorized and CHLPOwWw | to collect the goods and the 
effects which were of the said estate of the late Daniel Clark, deceased, 
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and to makea just Inventory thereof, and all other acts to do and per- 
form,as executor testamentary of the said will and testament. 
SS60 Witness James Pitot, Esquire, judge of the court of probates 
for the parish of Orleans, this twenty-first day of January, in 
the vear of our Lord one thousand eight hundred and fourteen, and 
the thirty-eight of the lndependen «of the United States. 
(Signed) THO’S BEALE, [seat] 
Regist ; of Walls for the Parish of Orleans. 


Petition -— cf ay Shaumburgh for Letters of Administration. hiled 
March 5. S54. 


To the Honorable Charles Maurian, judge of the court of probates 
in and for the Citv and parish of Orleans: 

The petition of Charles W. Shaumburgh, Esq., attorney-at-law, re- 
siding in said parish and city, respectfully showeth that the estate 
or succession of Dantel Clark, of said parish, deceased, so far from 
having been settled, has been, and is, in an unclaimed and abandoned 


condition, whilst vour petitioner has an interest in the settlement of 


the same. 

Theretore. your petitioner prays that your honor be pleased to 
order that letters of administration be allowed him under competent 
and adequate security of said estate or SUCCESSION. 

And your petitioner, as in duty bound, We. 

(Signed) CHAS. W. SHAUMBURGHL. 


Order. 


Let the petitioner’s application for letters of administration on 
this estate be advertised according to law. 
New Orleans, 5th Mareh, 1854. 
(Signed) CHARLES MAURIAN, Judge. 


Opposition of Relf and Chew to the Application mw. <2 Shaumburgh. 
kiled Vth March. IS54. 


In the Matter of the Estate of the late Danret CLARK. 


8861 To the honorable the judge of the court of probates in and 
for the city and parish of New Orleans, State of Louisiana : 
Richard Relf and Beverly Chew, residing in the City of New Or- 
leans, come, by their attorney, and show to your honor that in the 
month of August, 1515, the above-named Daniel Clark having de- 
parted this life, and his last will and testament having been duly 
proved in your honorable court, letters testamentary were granted 
by said court 7a said Relf and Chew, having been duly named, ap- 
pointed, and sworn as executors of said estate, and that they pro- 
ceeded to do and perform all acts by law of them in that behalf re- 
quired. 
And the said Relf and Chew further show that the said Daniel 
Clark, never having been married, and leaving no legitimate de- 
scendants, and having the right to dispose of his estate as he saw 
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proper, devised the same, entirely and absolutely, to his mother, all 
of which will appear by reference to said last will of said Clark. 

And further show the said Relf and Chew, that the said mother 
of said Daniel Clark, being of age and so authorized, there being 
no miner heirs of said Daniel Clark, and the estate of said Daniel 
Clark being involved in much litigation and embarrassment, owing 
to defects in titles, to land held and claimed by him, did authorize 
and empower the said Relf and Chew to act as her agents in all 
things tending said estate, and to conduct and manage the same 
according to the best of their skill and judgment. 

And further show the said Relf and Chew, that some time after 

their appointment as agents of the said mother of said Daniel 
8862 Clark, she departed this life, having previously made her 

will and appornted William Halings and Joseph Reed, of 
Philadelphia, Pennsylvania, her testamentary executors; and the 
said Mrs. Clark having left no minor heirs, the same powers were 
conferred upon the said Relf and Chew by the said executors as had 
been granted to them by the said Mrs. Clark in her lifetime. 

Now the said Relf and Chew, in comphance with the terms of 
will of the said Daniel Clark, and in pursuance of the authority of 
his legal testamentary heir and of her executors, there being no 
minor heirs to the estate, either of the said Daniel Clark, or of his 
testamentary heir, they, the said Relf and Chew, managed, and have 
ever since managed and conducted, the estate of said Daniel Clark, 
in such manner as they were advised, and in conformity with law, 
and best calculated to promote the interests of the heirs of said 
estate and of all persons having any just and legal claims thereto. 

And the said Relf and Chew further show, that owing to the de- 
fect in the title to the greater preur't of the land elainred and believed 
to belong to sail Daniel Clark, the same being situated in that part 
of Louisiana denominated Florida, and now and for many years 
past under consideration of the proper department of the Govern- 
ment of the United States of America, all which matters and things 
have hitherto prevented, and will prevent, the final liquidation of 
the affairs of the estate of said Daniel Clark. All which said Relf 
and Chew do now come into your honorable court and = specially 
charge and allege all the matters and things by them herein- 
before stated, as their joint and several opposition to the 

claim of one Charles W. Shaumburgh, who hath filed a 
8865. petition in your honorable court, praying for letters of cura- 

torship in the said estate of Daniel Clark ; the said Shaum- 
burgh, whom your opponents believe to be a minor, pretending, 
under various frivolous and fictitious pretexts, that he hath an in- 
terest in the settlement of the estate of said Daniel, which he asserts 
Is vacant, abandoned, unclaimed, and unadministered; but your 
opponents allege that said estate is not vacant, but is represented by 
them, these opponents, who here deny that the said Shaumburgh 
is a creditor of the said estate, or hath any interest whatever therein. 
In consideration of all which your opponents prays the decree of 
your honor, that said estate of said Daniel Clark be declared not 
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said petition of sald Shaum- 


vacant, but represented, and that the 
burgh be « em inaoil cul his costs. 

Dut if, under the peculiar circumstances of the estate oft said 
Daniel Clark, your honor should be of your opinion that said estate 
Call and ought to be considered as vacant anid linble anid Proper to 
be administered PUpPOoThas a Vacaht succes =ston, thr n these Opponents Say 
threat the administration ot thr “clibie should hol be vranted, and they 
OP Pose thi lay inting of such administration, to said Shaumbureh, 
and themselves Claim said admiunistration, because gre re cred- 
itors ot =1d estate, Were the friends ot sald Daniel | lark in) lis 
lifetime, have been and are still the agents ot the heirs of said 
estate. , 

And as these opponents, as in duty bound, Xe., Xe. 

By their attorney, L. C. DUNCAN. 
Opposition of R. Re. Neen to Opp i of Relf and Ch iw. liled Marek 
24, 155-4. 


8864 Court of Probates in and for the City and Parish of New Or- 
rt ans, the State of Louisiana. 


The Op position of R. lt. Keene LO the pretensions ot Relt and Chew, 
in respect to the curatorship of the estate of the late Daniel Clark. 


Betore this honorable court this O}) ep 1) lis }) roper pe rsonh, 
appears and respectfully represents and sets forth that, denying as 
truth of the alleged ¢ reditorship of said Relf and Chew, 
he avers himself to be a creditor of the estate or suecession of said 
Daniel Clark, which is vacant, and contends that ree Relf and Chew 
are unfit and in Capac itated for rece ving le ‘tters of ad lministration or 
curatorship of said estate,on the fe sowing erounds and for the fol- 
lowing reasons: 

1. As testamentary executor under the will (not the last will) made 
by said Damiel Clark in May, IS11, they were quilty of gross and 
culpable 1i¢ olor nee 11) suffering their Leriny ot their executorship Lo 
expire without affecting a setticment ol Sad Cstate. 

That as the agents of said Mary Clark, mother and heiress of 

said Daniel, said Relf and Chew had it in their power to make a 

singe settlement of hae state aforesaid ; but so far from having done 

they suffered a long series of years to pass awavin the same fruit- 

ved manner in which rien suffered their said executorship to pro- 

Press and saber that Is LO Say, \\ ith LPOSS and culpable negligence 
1) respect of the settlement of said estate, 

That. as the attorneys of the CXecutrors of said Marvy Clark. 

whe hi, for thi third time, they, the said Reif and Chew, had ali O})- 

portunity ahh OPPOrvunity which they Os olyt ce have considered as 

coupled with a strong moral obligation) for consummating the set- 

tlement in question. they suffered that opportunity also to pass away 

without affecting said settlement: and moreover, disguised of 

SS6H5 all rule = for the ~t ttlement of SUCCCSSIONS, they substituted 

their powers as such attorneys in a person, real ‘or fictitious. 

who resided, not only without the jurisdiction of this honorable 
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court, but even without the limits of the State of Louisiana, as by 
reference to the accompanying document will Pare fully ctprpear, 

4. That said Relf and Chew were not, as they would ostentatiously 
have if belesved, 11) the Possession or enjoyment of the fri ndship 
and confidence of said Daniel Clark at or about the time of his 
death, because it is a fact not only known to the late Judge Pitot, 
but IS also how known to the Chevaher lea Croix, Colonel Delle- 
chasse, and the Widow Harper (all of whom were particularly inti- 
mate with said Daniel Clark), that he, said Clark, under peculiar 
circumstances of solemnity and deliberation made a will, declaring 
it to be lus last will, in the summer of IS13, a short time before his 
death, and more than two years after lis former will of May, ISI, 
In Which said last will Relf and Chew were not named as his exceu- 
tors (they, the exccutors of said last will, being the said Pitot, Lat 
Croix, and Bellechasse), but on the contrary were studiously and 
with the utmost precaution on thi pear’ of said Clark kept Uuhac- 
quainted with the existence and contents of said last will of 1SI3— 
hot surely from feclings of friendship and contidcenee on the peur of 
sald Clark, but rather, as would naturally seem to be the case, from 
lis suspicions On) knowledge of their unworthiness of lis friendship 
and confidence; and that the repeated avowals and declarations of 
sald Clark in his death epoch went fully to show that his eld will of 

May, 1811, was allowed by him to remain in deposit in 
SS66 the hands of the chief executor, Relf, therein named, 

in order the better, without doubt, to keep lim, said Relf, 
and also his colleague, in utter ignorance of his, said Clark's, poste- 
rior testamentary dispositions, that ousted them from their executor- 
ship of said estate, whilst said Clark's last will of IS15 was designed 
by him to be established at his death as sueh. and, as if with in- 
spired forecast, to save his estate trom the administration of his 
soi disant friends. But. alas! the last will of ISIS of the testator 
Clark disappeared, mysteriously disappeared, at his death, when that 


last will was shown to said La Croix by said Clark as arranged or 
placed among his, the said Clark's, papers, “to be opened at his 
death.” and the nominal will of ISTI, 
will of ISLS. usurped threat la t wills place, 

rom this summary statement, the correctness of which ts undis- 


} 
’ 


though nullified by said last 


putable, and from the fact of there being no claiming heirs in re- 
spect of said estate or suecession, it results, in the tirst place, threat 
sald succession Is vacant, and in the next place that said Relf and 
Chew are the last persons in the world who ought to have anything 
further to do with the administration or curatorship of the estate or 
succession of said Daniel Clark. 

This opponent, then, relying upon the grounds and reasons of his 
oppositions aforesaid, and Impugning the opposition of said Relf 
and Chew to the nomination of said Charles W. Shaumbureh as 
administrator or curator of the estate or succession of said Daniel 
Clark, OP prosse = the said claim of seid Relf nia Chew cf the curator- 
ship of said estate, just set lp by them 1 their OW) behalf: and 

furthermore he, this opponent, in case said Shaumburgh 
SSO7 should hot obtain said ndmilnistration or curatorship praved 
for by him in manner aforesaid (in the allowance of which 
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this opponent would readily acquiesce), then this opponent prays 
the honorable judge of said court to grant and allow said curator- 
ship to him, this opponent, under such good and sufficient security 
as may be deemed fit to be required of him. 

And this opponent, as in duty bound, &e. 


(Signed) R. R. KEENE, P. P. 
Notice to Be if and Chew, March 31, 1834. 


In the Court of Probates of, in. and for the Parish and City of New 
Orleans. 
Monpay, 31 March, 1854. 


Present: The Honorable Charles Maurian, judge. 


lestate of Daniel Clark. 


On motion of R. R. Keene, Esq., it is ordered by the court that 
the opposition by him filed to the pretensions of Chew and Relf for 
the curatorslip of this succession be fixed for trial for Tuesday, the 
Sth dav of April, at 9 o clock a. m., and that notice thereof be eviven 
to the advers party. 

(Extract from the minutes.) 

(Signed) W. F.C. DUPLESSIS, [seac. ] 
i gists ; of Wills. 
Nhie riffs Return. 

Reed March 31, 1834, and served, on the Ist of April, COPY of 
the within order on Rich’d Relf and on Beverly Chew, both in per- 
SOT}. 

Retd April 2d, 1854. 

(Signed) J.T. HOLLAND, 
Dy Sheriff. 


Notice of Trial to elf and Chew, April 10, 1S54. 
In the Court of Probates in and for tlie City and Parish of New 
Orleans. 
Turspay, 8th April, 1834. 
Present: The Honorable Charles Maurian, judge. 
estate of Daniel Clark. 


On motion of R. R. Keene, Esq., on behalf of C. W.Shaumburgh, 


it is ordered by the court that the opposition of Richard Relf 


8868 and Beverley Chew to the application of said Shaumburgh : 


it is ordered by the court that the opposition to the letters of 
curatorship on this estate be fixed for trial for Monday next, the 
4th instant, at 9 o'clock a.m., and that notice thereof be given to 


suid Chew and Relf. 
(Extract from the minutes.) 
(Signed) S. BLOSSMAN, [seat] 
Dy Lf. of Wills. 
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She rit s he furn. 


Reed April 10, iSS4, and served, on the same day, copy of the 
within order on Beverley Chew and Richard Relf, both in) person. 
Returned April 11, 1834. 
(Signed) J. HW. HOLLAND, Dy SHG. 


Notice of Trial to Relf and Chew. April 15. 1854. 


In the Court of Probates in and for the City and Parish of New 
Orleans. 
Turspay, 15 April, ISO. 
Present: The honorable Charles Maurian, judge. 


state of Daniel Clark. 


On motion of R. . Keene, lisq., f counse] for Chas. W. Shaum- 
boure, the applicant for the curatorship of this estate, it Is ordered 
hy the court that the Opposition of Bb. Chew and Richard Relf be 
fixed for trial for Friday next, the 18th day of the present month, 
at 9 o'clock a. m. 

(extract from the minutes.) 

(Signed) S. BLOSSMAN, [seat] 
Dy PR. of Wills. 


Nhi rill 's Bi furn. 


Reed April 13, 1854, and served, on the 16th of said month, copy 
of the within order on B. Chew and on R. Relf, both in person. 
(Signed) J.d1L. TOLLAND, 
Dy Sheriff. 


Notice of Trial to Relf and Chew. April ISth. 183-4. 


Ih the Court of Probates In and for the Civ anid Parish of New 
Orleans, 
hripay, April Sth, 1834. 
Present: The Honorable Charles Maurian, judge. 


estat of Danie / (lark. 


’ 


S869 On motion of R. R. Keene; Esq.,on behalf of Chas. W. 
Shaumboureg, the applicant for the curatorship of this estate, 
it is ordered by the court that the opposition of R. Relf and B. Chew 
to the application of said Shaumbourg be fixed for trial for Thurs- 
day next, the 24th day of the present month, at ‘) o clock = = ana 
that notice thereof be given to said R. Relf and B. Chew. 
(Extract from the minutes.) 
(Signed) S. BLOSSMAN, [seac.] 
Dy BP. of Wills 
Shi riffs Peeturn. 


Ree’d April 19, 1854, and served on the same day copy of the 
within order on R. Relf and B. Chew, both in person. 
(Signed) J. H. HOLLAND, Dy Sheri: 
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Lett i filed hy R. R. A eene, April 24, 1S5-4. 


My Dear Sir: The period allowed by law for the presentation 
directly to the court of poi bates of papers On fT le su byect of Relf and 


Chew’s application in regard to the late Damiel Clark's estate having 


} 


( An ps cl. Wish fOoOuse 1 
the other party claimine the curatorship ot eri estate, Lo CX pre <s 


mv earnest and uncompromising Opposition to the appolntment ot 


said Relf and Chew. 

| I’ pres nt he rieht ful her of said ( ‘lark, nal | have therefore 
the hiohye st claim to ask that std estate be placed 1) judicious and 
honest mn > above ll, it Is bhh\ pris lege and 7 iV lo protest 
against the appointiaent of those whe. in their administration of the 
very same estate, have proved themselves unworthy. Dut there is 
even stronger errounds avalnst tlie iY’ appointment than proved llli- 
worthiness, and which ground is that the said Clark, some time pre- 
Vious to lis 7 ath. wither Ww trom thas =rhid Relf and (‘hew lis couti- 

dence, and in his last will carefully excluded them from any 
SS70 Phdekddieed nt of lis suecession: and that the sald Relf ania 

( lie WV I We lit hey Ve ho prow eCrover I Is estate, which [ heir former 
ion to him would otherwise to give to them, he, the 
= id lark, mi his sate last \\ itl, nidnute 1\ deseribes all lis various 
ana extensive wealth, and particularly f x plained “all lis business, 
It should be stated, as it formsa part of this branch of their unfit- 
ness, that the said Clark, some months before his decease, in at- 
tempting a settlement with the firm of Chew & Relf, had with them 
n serious disagreement, so serious as to alienate from them his con- 
fidence. 

Another ground of insuperable objection to the appointment of 
said Relf is the extraordinary manner in which said Clark’s last 
| disappeared, in consequence of which last wishes, which in 
every age and country have been held sacred, were frustrated, mn 


rr t} 


: } 
COLSCEUCTICE Oi While 


ie dishonor of insolvency lias rested upon 
the said Clark's lame, Ino Genser paeice of which the rightful, 


j , | 1 } ‘ . : eo ] . ; : j . ] 
and by the said Jast will the instituted, her of said Clark's estate 
: ’ . . } - | } i ad 7 me 
Was delraudecdt of her rights bet thie <ael lark s estate lies been 


tutely under the control of said) Relf and Chew, 
ehied he human Ly bier Save thre Sid RR if and ( hew lias any knowl- 
edge of the papers, condition, or management of said succession, ex- 
cep as to thre mMahavement: threat Tiie\ have proceeded COMLPATY lo 


| 


i nel Im Violntiohn of The ve ry in Ws that were naected for the ex press 


PU PPOs {) further COlTSC- 


} 
Relf and Chew. 
re derived EY benefit from said estate. except the miserable D {- 


' protecting the interests of heirs: and ; 

; cng ’ 

qui nee Is, that no hua bee, ubhless§ tin seul 
bheh' 

, ; tegen 

Pride nllowed by =ic I? If fh Chew to sia ( lark s mother 
\ oy _ 22 . } 
SS71 3 forthe sustenance d 


uring her lifetime be considered a benefit. 

Now, let us consider the document through which the said 
Relf & Chew claimed to become testamentary cxecutors of said 
{ ‘lark’s estat That ely r Was Di ile bn recire! histances to clothe 
It W ith he more force f bean ib powe!l ot tut LOrhey : tliat prcper Wiis 
made In an exigency passed away; that paper was made on the eve 


he medium of your position aus counsel for 


eS? 


a? 
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of said Clark’s departing on a voyage, and was to take effect only 
In Cause he died before his return to N Orleans. Said ¢ irk returned 
to New Orleans, and in addition to the said paper being cancelled 
by the extinction of the causes that gave it its ephemeral existence, 
said C lark supe receded siiid a tape ly il COTM) rlete and deliberate last 
will, in which last will said Clark superceded said Relf and Chew, 
as testamentary executors, by constituting Chevalier de la Croix, 
Colonel D. D. Bellechasse, and the late Judge Pitot testamentary 
exXeculors, Connecting these facts with the SUSpIClons that attach 
to said Relf, in regard to the disappe: arance of said yas will, and the 
claim ol sad Relf AX ‘hew, to the curs itor- hip o sti SUCCESSION 
on the ground of their being said Clark’s testame io re executors, 
are slender cnough. When that ground is taken away from them 
all toeir pretensions to said curatorship vanish, for their bemg ap- 
pointed by Mrs. Clark her attorneys, and after her death their bemy 
appointed by her executors his attorneys, Was on accoulil of their 
appearing to be said Clark’s executors. Mrs. Clark, in the first in- 
=tiahice, nnd her executor 1h) the = cond Instance, living at a distance 
and ignorant of the peculiar circumstances of the time-serving will, 
and ignorant of the peculiar circumstances of the real and last will, 
very naturally Judged that those who were under the greatest 
SS72. ob liv: itions to said Clark ought to be most faithful to the in- 
terests of his successions. But | have vet to learn that the 
betrayal of high trusts establish a claim to further honor and confi- 
dence : heretofore, both 11) morals and in law, raised HMennors ID that 
respect have been treated as the most enormous that h Lpypeon in life, 
and the crime of such misdemeanors - been estimated In propor- 
tion to the magnitude of the trusts betrayed. By this rule the said 
Relf & Chew's pretensions on the ecco of berg trusted by said 
Mrs. Clark anid her CXNCCUTLOP, would Crp rate as a te disqualities- 
tion to then chp poodna tian nt tosaid curatorship. 
Now, as to the administration of said Reif & Chew, did) they 
at the term of a Vear (its the law directs) present to the court 
ot probates il full account of ule aftliairs of ssitcl estate, ane il 


full uccount of ther biahavement of sill estiute ? No And 
did they (ais required by law) at the term of one Year, Sure nder 
their functions as executors? No. And did they at the term ofa 
vear pray the court of probates, showin i cause why that their fune- 
tions as executors might be prolonged? = No And did they 


show to the court of probates an aceount of ther aclu inistra- 
tion? No. Have the said Relf and Chew ever been governed 
by the authority of the court of probates ? Never, f xcept during 
the very brief period of Moreau Lislet’s being attorney for the 
absent heir-. From that time said Relf and Chew have man- 
aged said estate in their own way. Its executors and attorneys 
and Mrs. Clark living away, and even if she had been disposed, 
kept LOO poor tO be enabled to take WICustlres, thev defied 

the court of probates. Since the death of Mrs. Clark 
SS75 the said Relf and Chew, although having inmediat 1\ after 

rece wing it transterred the power of attorney hestowed Uproar 
them by Mrs. (‘lark’s CXCCULOPrS, have nevertheless exhibited cide 
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solemn mockery and flagrant fraud of continuing to make public 


acts under the title oft executors of said 1). Clark and attorneys of 


sald Mrs. Clark’s executors. And even although not long since thev 
acted as if such succession was vacant, they had the folly and hardi- 
hood to come into the court of probates and claim to represent said 


succession. It is amazing that they dared come into the presence of 


said court after having in every instance treated its authority with 
contempt. 

It is to be stated, as a further insufferable objection to the ap- 
pointment of said Relf and Chew, that the estate is now unsettled, 
although on the 6th of April, 1814, nearly eight months after said 
D). Clark’s death, so that ample time was afforded for investigation, 
the said Relf and Chew, at a meeting of ereditors called in due form 
ut the notary’s, alleged to have ample funds and a surplus, and only 
requested the privilege of paying all debts in three equal annual in- 
stalments, and pledging themselves to make all payments in_ the 
time and manner aforesaid, still at the time of said Mrs. Clark’s 
death, six Vears afterward, they had made no settlement of said 
estate. And now, seventeen years after the extreme time asked for 
by them, there has been no settlement, and the heirs under said 
Mrs. Clark’s will are as ignorant of the condition and admiunistra- 
tion of said estate as the Tartars; and Vel they, the said Relf and 
Chew, now demand the curatorship of said estate. If they have not 

been able to bring to an end their executorship In twenty 
8874 years, how long will they be oceupied: in discharging their 

curatorship ? And if the affairs of said estate and the con- 
duct of said Relf and Chew have been buried in Egyptian darkness 
lor twenty-one Years, when will they be permitted to see the fair 
lieht of heaven? We are to judge of the future by the past. What 
cuarantee has the court that the said Relf and Chew will do their 
duty V4 Nay, they have the strongest gruarantee that they wil] hot 
do their duty. It is high time that these matters were examined. 


There is yet a further insuperable objection to the appointment of 


sald Relf and Chew: the almost certainty, that Is, as nearly as We 
can be certain in regard to this dark business, that the said Relf and 
Chew have considered the said Clark as a partner of them, and that 
the said Relf and Chew have commercial accounts to settle with said 
succession ; this by law constitutes a complete disqualification to 
their appointment as curators. It is contrary to reason and justice 
that the affairs of a succession be hid, and it is most expressly COnl- 
trary to law that an executor hold papers or property longer than a 
year without the leave of the court of probates for sufficient causes ; 
and yet for twenty-one years said Relf and Chew have worked in 
darkness, and held all papers and property of said succession with- 
out any authorization of said court. , 

Alleging the foregoing 10 be facts, | protest most solemnly against 
the appomtment of said Relf and Chew, and as I am hindered, by 
the delay in appointing a curator, from vindicating my wife’s rights, 
| pray that this question be summarily decided. 

Yours, &e., WM. WALLACE WHITNEY, 
Hushand of Myra Clark. 
April, 1834. 


ev? 
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SS7o Mr. Whitney acknowledges that the within letter was 
Wholly written and signed by him. 
New Orleans, Ap'l 50, 1854. 
(Signed) S. BLOSSMAN, 
Dy Pr of Wills. 


Notice of Trial ly Relf Av Chew, April 24. 1S3-4. 


In the Court of Probates in and for the Citv and Parish of New Or- 
leans, Thursday, April 24, 1854. 


Present: The honorable Charles Maurian, judge. 
Estate of Dan'l Clark. 


On motion of R. R. Keene, Esq., on behalf of C. W. Shaumbourg, 
the applicant for the curatorship of this estate, it is ordered by the 
court that the opposition of B. Chew and R. Relf to said applicants’ 
demand be fixed for trial for Tuesday next, the 29th imst., at 9 a.m. 

(extract from the Minutes.) 

(Signed) S. BLOSSMAN, [SEAL] 
Dep ty Pr of Wills. 
Shi riff’s Return. 


Ree’d April 26th, 1854, and served on the same day copy of the 
within order on B. Chew and R. Relf, both in person. 
Ret’d May 2d, 1834. 
(Signed) J. HW. HOLLAND, 
Dy Sheriff. 


Power of Attorney from Mary Clark to Relf and Chew. Filed May 5. 
LS54. 


Be it known that this day before me, John Lynd, notary public 
in and for this City of New Orleans, personally appeared Beverly 
Chew and Richard Relf, of this city, esquires, who delivered to me, 
notary, an act of procuration made to them by Mary Clark, of Ger- 
mantown, State of Pennsylvania, and the said appearers required 
that the said instrument should be deposited in my current regis- 

ter, and remain of record, to serve in case of need hereafter ; 
8876 wherefore I now attach the said instrument to the margin 
of this act by my notarial seal. 

Thus done and passed at New Orleans, this twenty-second day of 
Aprii, one thousand eight hundred and seventeen, the appearers 
hereunto signing their name- with me, notary. 


(Signed) RICHARD RELF. 
” BEV. CHEW. 


N. B.—The signature of the notary is missing. 


Document Attached to the Margin of the Foreqoing Net. 


Know all men by these presents, that I,.Mary Clark, of German- 
town, in the county of Philadelphia and State of Pennsylvania, 
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widow, mother, and sole herr, devisee, and legatee of Daniel Clark, 
late of the City of New Orleans and State of Louisiana, esquire, dle- 
ceased, have made, ordained. constituted, and appointed, and by 
these presents do make, ordain, constitute, and appoint, and in my 
place and stead put and depute Beverly Chew and Richard Relf, 
of the City of New Orleans, merchants, and executors of the last 
will and testament of the said Daniel Clark, deceased, Jointly and 
severally, to be my true and lawful attorney and attorneys, for me 


and in my name, to my use and behalf, to take possession of 


and to hold all and every parr’ and parcel of the real and per- 
sonal estate of the said deceased, to manage, direct, bargain, 
avree for, and make sale of the same, OF any paar thereof, to let, 
lease, rent, or OCCUPY the real estate, and LO ask, demand, sue for, 
and by all lawful ways and means, recover and receive of and 
from all and every person or Persons, bodies politic or 
S877 corporate, whatsoever, whom it shall, doth, or may concern, 
all such sum or sums of money, debts, and effects whatsoever, 
and of all kind whatsover as are or may be due, owing, payable, or 
belonging to me as sole legatee, devisee, or heir-at-law of the said 
Daniel Clark, deceased, or under or by his last will and testament, 
whether by Mortgage, bond, bill, book, debt, account, contract, cove- 
hant, bargain, agreement, or otherwise, by What other reason or 
Mmecahs soever, hone excepted or reserved, and to that end, with whom 
it may concern, to settle and adjust all accounts and the balance 
thereof to recelve, and (1) receipt nN) the premises to give one Or Wore 
acquittances and discharges in due form of law; also for me and in 
PV TEN, and as miy act and deed, to make, seal, execute, and de- 
liver such act and acts, deed or deeds, ads Tay be needful Or 1eces- 
sary for the conveyance or assurance of any real estate, or for the 
leasing or letting of the same, for a term of Years OP otherwise, or for 
the adjustment Or CONnVEVAaANnCe of anv estate or effects, real or per- 
sonal, tis IL hes d he to cL pop ar before any tribunals, judges, or justices 
In any court or courts, there to say, pursue, implead, arrest, attach, 
“and prosecute as occasion shall he and require ; also Lo compound, 
compromise, conclude, and agree for the same, or In any way or 
manner respecting the premises, by arbitration or otherwise, as my 
sald allorneyvs, or cither of them, shall see fit, ana generally In the 
premises to do, execute, and perform all and whatsoever shall be 
requisite and necessary in as full and complete manner to all intents 
and PUPpost 3S iis | could do if personally present, with power of sub- 
stitution for all Orany of the purposes herembefore mentioned 
S575 and for revoking the same, hereby promising to ratify and 
hold for cood and valid all and whatsoever miy sila attormeys, 
or elthe r of them, mav lawfully do or cause to be done by virtue 
thereof. | | 
ln witness whereof, have hereunto set niy hand and seal, this 


ML em 


{ 
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first day of ¢ tober, in the year of our Lord one thousand eight hun- 
dred and thirteen. 


(Signed). MARY CLARK. [s.] 
Sealed and delivered in presence of us— 
(Signed) MARY SWEENY. 
‘ THOMAS SPARHAWK. 


7 DAN. W. COXE. 


Ciry oF PHILADELPHIA, 88: 

On this second day of October, in the vear of our Lord one thou- 
sand eight hundred and thirteen, before me, John Barker, Lsq., 
mayor of the city of Philadelphia, personally came Thomas Spar- 
hawk, who, being duly sworn according to law on lis solemn oath, 
deposes and says: That he was present and saw Mary Clark, of Ger- 
mantown, In the county of Philadelphia, seal and as her act and deed 
deliver the above and foregoing letters of aulborney, and that he, to- 
gether with Mary Sweeny and Dan’) W. Coxe, subseribed their names 
as witnesses thereto. 


(Signed) THOMAS SPARTHAWK. 


In testimony whereof, | have hereunto set my hand and caused 
the seal of the said city of Philadelphia to be hereunto affixed, day 
and yoar above written. 

(Signed) JOIIN BARKER, Mayor. [sear] 


Recorded in) my notarial register, book “ N.” folios Lh nicl L-l6, at 
Philadelphia, this fourth day of October. 1S13. 
(Signed) CLEMENT BIDDLE, Not. Put. 


[, Felix Grima, notary public in and for the City and parish of 

New Orleans, duly commissioned and sworn, do hereby cer- 

Siid tify the foregoing to be a true nicl faithful COP ot the orlei- 

nal act of deposit, and of the document attached to said act, 

extant among the records of John Lynd, late a notary publie in said 

city, Which records are now in possession of me, the undersigned 
notary. 

[In faith whereof I have hereunto signed my name and _ aflixed 
my seal of office at New Orleans, this thirteenth day of April, 
elghteen hundred and thirty-four. 

(Signed) IX GRIMA, [sear] 
Not. Pub. 


Will of Mary Clark. Filed May 5th, 1834. 


In the fear of God, amen! I, Mary Clark, formerly of Treland, 
now of the city of Philadelphia, in the State of Pennsylvania, in 
the U. S. of America, being, through the merey of the Most Lligh, 
of a sound, disposing mind, and in my usual state of health, do make 
and declare this my last will and testament. 

First. I] order and direct that all my just debts and funeral ex- 
pehses he fully paricl and satisfied as soon as conveniently hay he 
after my decease. . 
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Secondly. I give, devise, and bequeath unto my executors herein- 


after named. and to the survivor of them, and to the executors of 


said survivors, all my estate and property, real and personal, what- 
soever and wheresoever, in trust; nevertheless, and to the intent and 
Purpose threat they shall and do immediately, as SOOT as Thay be COn- 
veniently he atter mi decease, colleet all the Mone vVs and debts due 
to me, or received by any person for my account, acting under me; 
and also sell and dispose of all my lands and tenements, goods and 
chattels, rights and credits, for the best price that can be had or ob- 
tained for the same; and on this further trusts that they shall and 

do devise and distribute the moneys arising from said sales, 
SSSO0 as the same may be received, into four equal parts. And I 


do c1lve, devise, and bequeath one share or fourth peril thereof 


to my daughter, Eleanor O’Bearn, of Sligo, in the Kingdom of Tre- 
land, her heirs and assigns, forever; and in case the said Eleanor 
O’Bearn should now be dead, or should die before me, | give and 
bequeath, devise the share tothe child or children of the said Kleanor, 
their heirs and assigns, to be equally divided between them, share 
and share alike. 

Further, I do give, devise and bequeath one other share or fourth 
part of my said estate and property to my daughter, Jane Green, 
wife of George Green, of Liverpool, in the Kingdom of Great Britain, 
her heirs and assigns, forever; and in case the said Jane Green shall 
now be dead, or shall die before me, I give and bequeath and de- 
vise the said share to the ehild or children of the said Jane Green, 
their heirs and assigns, forever, to be equally divided among them, 
share and share alike. I do give, devise, and bequeath one other 
share or fourth part of my said estate and property to my erand- 
daughter, late Sarah Anderson, now Sarah Campbell, to have and to 
hold the same to her and to her heirs and assigns forever. 

Further, I do give, devise, and bequeath one other share or fourth 
part of my said estate and property to my granddaughter. Caroline 
Clark, a natural daughter of my late son, Daniel Clark, to be paid to 
her (if received) on the day of her marriage, or. remaining unmar- 
ried, when she shall have attained the age of eighteen years, which- 
ever shall first happen; and should I die ‘before either of the said 
events do take place, then and in that case the interest, profit, 
or issue of the said share or fourth part of my said estate 
and property shall be paid and handed over to such person 

Or persons as the said Caroline shall choose for her vuar- 
S881 dian, or guardians, to be appropriated by them for the sup- 

port and maintenance until she shall, by this my will, be en- 
titled to receive the principal as afore mentioned, and in case the said 
Caroline Clark should die unmarried, or before she attains the age 
of eightecn years, if single, itis my wish and desire that the said 
share or principal sum to her devised shall be paid and distributed 
in equal proportions to and among such of my heirs herein named 
as shall then be living, and to the legal representatives of them as 
shall be dead, such repre sentatives taking aon ge themselves such 
share only as their deceased parent, if living, would have taken. 
Further, I do give, devise, and bequeath tomy granddaughter, Myra 


+ 


? 
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Clark, commonly called Myra Davis, and the natural daughter of 
my late son, Daniel Clark, the sum of two hundred dollars to pur- 
chase a jewel as a remembrance of me. I would have left her equal 
with my other heirs were she not already provided for. And I do 
further declare it to be my will, that no devise or legacy herein con- 
tained shall be deemed or held to be lapse or become void by reason 
of the decease of the devisee or legatee in my lifetime, but such de- 
vise or legacy shall be good and available in favor of the heirs or 
legal representatives of such legatee or devisee, made an object, nev- 
ertheless, to the limitations hereinbefore contained as if such devisee 
or legatee had survived me. I do hereby nominate and appoint 
Joseph Reed, Esq.. att’y-at-law, and Wilham KE. Hulings, M. D., both 
of the city of Philadelphia, to be the executors of this my last will 
and testament, hereby revoking all other wills, testaments, and 
S882. powers by me heretofore made and given; and | do declare 
and acknowledge this to be my last will and testament. 
Witness whereof, [ have hereunto set my hand and seal this 
twenty-second day of November, in the year of our Lord one thou- 
sand eight hundred and seventeen. 


(Signed) MARY CLARK. [seat] 


Signed, sealed, published, and released, and declared by the above- 
named Mary Clark, as and for her last will and testament, in pres- 
ence of us, who have at her request and in her presence, and in the 
presence of each other, subseribed our nhuaumes as withesses thereto. 

JOHN CONNELLY. 
ISAAC HARVEY, Jr. 
L. NICTLIOLSON. 
JOHN BUNTING. 
WM. Kk. HULINGS. 


Philadelphia, June 25rd, 1525 


Then personally appeared Jolin Connelly, Isaac Harvey, Jr., and 
Lindsay Nicholson, three of the witnesses to the foregoing will, and 
on their solemn oath, according to law, did declare and say that they 
did see and hear Mary Clark, the testatrix in the said will named, 
sign, seal, publish, and declare the same as and for her last will and 
testament, and that at the doing thereof she was of sound mind, 
memory, and understanding, to the best of their knowledge and 
belief. 

(Signed) CORANE EDMOND ROGERS, 
3 Dep. Peqiste f. 


Ciry AND County OF PHILADELPHIA, ss: 


I certify that the foregoing writing is a true copy of the original 
last will and testament, and probate thereof, of Mary Clark, deceased, 
on file and remaining on record in the register’s office at Phila- 


delphia. 

SSS5 Given under my hand and seal of office, this twenty-ninth 
day of March, anno Domini 1524. 
(Signed) JOS. BARNES, Pegister. 
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PENNSYLVANIA, 88 ° 

In the hawme and by the authority of the Commonwealth of Penn- 
svivania, I, Andrew Shulze, governor of the said commonwealth, 

to all whom these presents shall come, sends Greeting : 


‘ 


Know ye, that Joseph Barnes, Esquire, whose name is subseribed 


to the instrument of writing hereunto annexed, was, at the time of 


subseribing the same, and now is, register for the probate of wills 
and granting letters of administration in and for the city and county 
of Philadelphia, in the said commonwealth, duly appointed and com- 
missioned, and full faith and credit ought to be elven to his official 
acts according ly, 

(riven under mi hand ania the rreatl scal of the State. at [larris- 
bure, this filth day of April, in the vear of our Lord one thousand 
eleht hundred and twenty-four, and of the commonwealth the forty- 
elehth. 


(Signed) ANDREW SHULZE. [seat] 


By the governor: 
JAMES TRIMBLE, 


¢ Deputy Ni cy. 


I, Carlisle Pollock, a notary public in and for this City of New 
Orleans, duly commissioned and sworn, do hereby certify the fore- 
going to be a true copy of the document deposited in my office by 
act hearie date the BS day of August. 1S?-4. 

ln faith whereof, | grant thes presents under miv signature and 
seal of offic oat New QOrl ans. this 5d Nay. ISo-t. 
ivned ) CARLISLE POLLOCK, [strat] 

Not. Puh, 


tf 


Powe i" of Atty fpr kev ys ot Mary ( daeh ty) f Vi, if aud ?, if hil if May 


Sth, S54. 


| men by these presents, that I, Joseph Reed, of Phila- 
delphia, and State of Pennsylvania, executor of the last will 
SSS4 and testament of Mary Clark, late of Germantown, of the 
COUNLY Ol Philadelphia, cl coenused, have made, constituted, chic 
appointed, and do by these presents do make, constitute and apport, 
and 1) ri place and stead poruil nicl cL pute, Richard Relf ancl Dev- 
erly Chew, of the Citv of New Orleans, in the State of Loutsiana, 
my true and lawful attorneys, jointly and severally, for me and in 
my name, and for the use to ask, demand, sue for, and recover and 
recelve all such sum or sums ol Mmioney, debts. woods, Wal TOs, anal 
other demancas Whatsoeve l’ thist Is {>} shall be due, owing, pavable, 
ana belonging fo meas executor alore said, ly any Dahher OFr hali- 
ners Whatsoever: and also to grant, bargain, and sell all the lands, 
tenements, and hereditaments whatsoever belonging to the said Mary 
Clark, or to which she is in any manner or way entitled to, in, by, 
from or under the will of the late Daniel Clark, of the City of New 
Orleans, situate in the said State of Louisiana, or the Territory of 
Florida, or elsewhere within the United States or the Territories 
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thereof, and all the estate, right, title, and interest of the said Mary 
Clark therein, unto such person or persons, and for such price or 
prices as they, my attorneys, may think proper; and also for me, 
and in my name, place, and stead, and as my proper act and deed, 
to sign, seal, and deliver and acknowledge all such deed or deeds of 
conveyance as shall be necessary for the absolute granting and as- 
suring the premises unto the purchaser in fee simple, giving and 
granting unto my said attorney by these presents my full and whole 
authority as executor aforesaid, in and about the premises, to 
have, use, and take all lawful wages and means in my name for 
the purpose aforesaid, and upon the receipt of any debts, 
SS85 dues, or sums of money (as the case nav be), acquittances or 
other sufficient discharges for mie and In my name to make, 
seal, and deliver, and generally all and every oth>r act or acts, thing 
or things, device or devices, in the law whatsoever needful and nee- 
essary to be done in and about the premises for me and in my name 
to do, execute, or perform, as fully, largely, and amply, to all intents 
and purposes, as | myself might or could do if personally present, 
and attorneys, one or more, under them, for the purposes aforesaid, 
to make and constitute, and again at pleasure to revoke; hereby 
ratifying, allowing, and holding for firm and effectual all and what- 
soever my said attorneys shall lawfully do in and about said prem- 
ises by virtue hereof. 
In witness whereof I have hereunto set my hand and seal this see- 
ond day of December, in the year one thousand eight hundred and 
twenty-three. 


(Signed) JOS. REED. 
Sealed and delivered in the presence of us. 
" ROBERT WHARTON, Mayor. 


On the thirteenth day of December, anno Domini 1825, personally 
appeared before me, Robert Wharton, mayor of the city of Philadel- 
phia, the above-named Joseph Reed, and acknowledged the above- 
written letter of attorney to be his act and deed, and desired the 
same to be recorded as such according to law. 

[In witness whereof I have hereunto set my hand and affixed the 
seal of the city, the day and vear above written. 


(Signed) ROBERT WHARTON, Mayor. 


I, Carlisle Pollock, a notary public in and for this City of 
S886 New Orleans, duly commissioned and sworn, do hereby cer- 
tify the foregoing to be A true voOpy of the original act of pro- 
curation deposited in my office by act bearing date the 25th day of 
April, 1824. 
In faith whereof I grant these presents, under my signature and 
seal of office, at New Orleans this 3d May, 1854. 
(Signed) CARLISLE POLLOCK, Not. P. [seat] 
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Court of Probates, April 20, 1554. 


Isstate of DANIEL CLARK. 


| 


DuUsNAN DE LA Croix, witness for the applicant, Shaumbourg, 
sworn,says: That he was very intimate with the late Daniel Clark for 
rat ereal Prbetdis Vears ana Up) tO the time ot lis death . that SOE few 
months previous to the death of said Daniel Clark he visited depo- 
nent on his plantation, and expressed a wish that he, deponent, 
should become his executor. Deponent at first refused, but after a 
little, from the persuasions of said Clark, he consented to become his 
executor; that in this conversation Clark spoke of a young female, 
then in the family of Capt’n Davis, named Mirah; that said Clark 
expressed a wish that deponent should become tutor of this female, 
and that she should be sent to France for her edueation, and that he, 
Clark, wouldhave a suflicient fortune to doaway with the stain of her 
birth; that a month or two after this conversation at the plantation 
of deponent Ite, deponent, called to see Clark at his house on the 
Bavou road; he there found him in his cabinet, and had just sealed 
up a packet, the superseription on which was as follows: “ Pour 
etre ouvert en cas de mort.” Clark threw it down in the presence of 
deponent, and told him it contained his last will and some other 
pred pve I's which would be ot service; deponent diel hot see the 
SSS87_—swill, nor dees he knows anything about its contents; he only 

saw the packet with the superscription on it, as before stated. 
[1 thi COnV' rsation he had Oj) his plantation as above related, Clark 
requested him, deponent, not to say anything about it to R. Relf 
and Bb. Chew. LHe observed also that he had named R. Relf and 
Bb. Chew as his executors in a former will, and on that account 
it was that he wished nothing said to said R. Relf and B. Chew; 
that aiter the death of Clark withess Was hot much surprised that 
the last will of Clark was not produced or found, for it is to his 
knowledge that Clark had requested several other persons, iis he had 
deponent, LO become his CXCCULOrSs, He thinks he made the request 
LO Mr. Bellechasse and to Judge Pitot that Clark never spoke to de- 
pohent about Mirah, except Oot) the occasion before related, Ol de- 
ponents plantation. He then spoke of her as his daughter. Clark 
observed to deponent at the time he showed him the packet, which 
he said contained his will, that in case of his death it would he 
found in a small black trunk which he had there. 


Cross-examined : 


That he does not know whether the will of which he speaks was 


the same that was produced in court. He knows nothing of the 


contents of the package shown him by Clark. 
APRIL SOTH. 
Dusnan de la Croix, re-examined in chief, says that such a length 
of time having elapsed, to wit, more than 20 years, it is impossible 
for him to say whether the conversation wherein Clark enjoined 


CJ 


CJ 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 7205 


secrecy about the will with regard to Chew and Relf was at the 
first interview deponent had with Clark on his, deponent’s, 
8888 plantation, or whether it was at the second interview at the 
house of Clark, on the Bavou road. Ile knows the conver- 
sation took place as related by him, but precisely when and where 
he cannot state. 


Cross-examined: 


That he has been acquainted with Mr. Relf for about thirty years; 
that his acquaintance with Relf proceeded from the intimacy depo- 
nent had with the late Daniel Clark, with whom Mr. Relf was con- 
cerned ; first as clerk, and afterwards, he believes, as partner. Dur- 
ing the whole of this time he never heard anything against the 
character of Mr. Relf. Ile always considered him to be a man of 
probity; that is, to his knowledge that Mr. Relf has filled various 
publie offices of trust, and among them the office of cashier of the 
Louisiana State Bank, of which deponent himself was president for 
a number of years; that he is at present the day cashier of that 
bank; that deponent never heard anything against the integrity 
and correctness of Mr. Relf during the time he, deponent, was presi- 
dent. He supposes he must enjoy the confidence of the directors 
and stockholders to this day, from the circumstance of his continu- 
ing in his cashiership; that in the vear 1820, when deponent went 
to France, he named Mr. Deferrit & L. G. Steylsberg his attorneys- 
in-fact, and in case of their death Mr. Relf was named in their stead: 
that if he had thought Mr. Relf guilty of destroving the last will of 
Clark he should not, most certainly, have named lim to aet for 
him; that very often, when he, deponent, would visit Mr. Clark 
during his last illness, (which was short.) he would meet Mr. 

Relf here. He does not recollect if Mr. Relf lived with 
8889 Clark at the time; he thinks Mr. Relf was there the day 

Clark died; that he never heard Clark say anything which 
would go to show that he had withdrawn his confidence from Mr. 
Relf, except the circumstance of his enjoving the secrecy towards 
him, Relf & B. Chew, when he spoke of making another will and 
naming deponent as his executor. 


Principal examination: 

Question. Have you any recollection of any Case analogous to the 
present, in which Mr. Relf was named executor in a will of prior 
date, when there was an alleged posterior will that was said to have 
been destroyed, made by the same testator, in which Mr. Relf was 
not named executor? 

Answer. No. That when Clark showed deponent the sealed 
packet, as related, before telling him: that it contained his will and 
other papers, deponent naturally supposed it to be the will of which 
Clark spoke to him on his plantation, to wit, the one which con- 
tained the provision hamming deponent executor and tutor to Mirah. 


May Ist, 1554. 
PIERRE BARON BolsrontTAINE, witness for applicant Shaumbourg, 
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sworn, says that he was intimately acquainted with the late Daniel 
Clark, and was on very friendly terms with him; this intimacy was 
from many years prior to and up to the time of bis death; deponent 
was his agent on his estate; deponent was with him during his last 
illness, and at the time he expired; that he was acquainted with the 
wife of Mr. Whitney, formerly called Mirah Clark; that he knew 
her from the day of her birth up to the time of Clark’s death; she 
was born in deponent’s house, in Barrack street; that Clark always 

acknowledged Mirah to be his child from the cradle up to the 
S890 day of his (Clark’s) death; he was very much attached to her; 

he charged that she might be brought up by deponent’s sister, 
the wife of Capt'n Davis; that Clark, in his last illness, spoke to de- 
ponent about his last will and testament; he stated to deponent that 
he had made his last will, and that it was enclosed with the same 
valuable papers, and deposited in a small trunk in a room below 
stairs. He told deponent that he had left the greater part of his 
property to his child, Mirah, and that he had made a disposition in 
his last will to that effect. That deponent heard Clark tell Lubin, 
his confidential servant, that in case of his death the small, black 
trunk was to be delivered to Mr. Dusnan De la Croix. That he 
heard Clark say, when on his deathbed, that Bellechasse, de la Croix, 
and Judge Pitot were the executors named in his last will; he also 
said that Mr. De la Croix was named tutor to Mirah Clark, now the 
wife of Mr. Whitney. That Mr. Relf, at the time Clark expired, took 
the keys from the armovr-, as deponent naturally supposed, to lock 
up the effects of the deceased. Mr. Relf went out of the room after 
he had taken the keys, and sent Lubin somewhere—he does not ree- 
ollect where. Deponent never saw the last will of Clark; he only 
saw the package when Clark showed it to Mr. De la Croix. He was 
very much astonished after Clark’s death that the will did not ap- 
pear, and his impression was at the time that the will had been 
withheld or destroyed. | 


Cross-examined ; 


It was in the afternoon that Clark died?) That Mirah, in publie, 
passed by the name of Mirah Davis; this was through the 

8891 pride of Capt’h Davis and deponent’s sister, his, Davis’s wife. 
The mother of Mirah Dayis is Mrs. De Grange. ‘That he has 
known Mr. Relf for upwards of thirty years, and never heard his in- 


tegrity called in question; he has always enjoyed the confidence of 
the publie, and has filled many offices of trust, and filis one at the 


present day. 

2np May, 1834. 

P. Baron Borsrontarin re-examined on part of opponents: 
That he had charge of the plantation of Dan’l Clark, called 
Cannes Brules, and other plantations for some years prior to and up 
to the time of his, Clark’s, death; that all this time Mr. Relf was 
charged with the business of said Clark in the city, and deponent 
always went to him about the plantation affairs of said Clark ; that 


cf 


cs 
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during the whole of this time Mr. Relf and Mr. Clark were on the 
most intimate terms. Mr. Relf lived in the same house with him. 
That witness does not believe, from all he saw, that Mr. Clark ever 
withdrew his confidence from Messrs. Relf and Chew. 


Kk xamination-in-chief resumed: 
That he never heard Clark mention any other-persons as his 
executors of his last will, of which he spoke to deponent, than Col. 
Bellechasse, Judge Pitot, and Dusnan de la Croix. 


Hvuserr Remy, witness for the opponents, sworn, says: That he 
has been in the City of New Orleans for 42 years, and has known 
Mr. Richard Relf ever since he, Relf, came to this place, which was 
a few years after deponent. It is more than thirty years ago. Mr. 
Relf was quite a boy at the time. He first went to live with Mr. 

Hulings. He, Huliegs, was intimate with the late Daniel 
SSH Clark, and he, Clark. prevailed Ol) him to let him have the 

services of Mr. Relf, to assist him in his business. Aecord- 
ingly Mr. Relf went to Mr. Clark’s, and continued many vears with 
him in the capacity of clerk, and gained his esteem and confidence ; 
that Mr. Clark made a trip to Campeachy and other places, where 
lhe was gone several months, and Mr. Relf was left charged with his 
whole business; that he never heard, during the long acquaintances 
he has had with Mr. Relf, his Integrity ania honesty called in ques- 
tion. He has always sustained, in this community, the highest 
character for integrity ana honesty : that he has filled Mahy publie 
offices of trust, and fills one at the present day ; that it is to his 
knowledge that Mr. Relf resided with the Tate Daniel Clark, at his 
residence on the Bayou road, both before and during the last illness ; 
that deponent was himself intimately acquainted with the late D’n’] 
Clark, and during his last illness would trequently send his son and 
other persons lo Inquire after his health. Mr. Relf would sometimes 
send word that Mr. Clark Wiis ill, tliat ho one ecould ol him. Krom 
this circumstances witness knows that Mr. Relf was there. 1 e- 
pohent really believes that Clark r posed confidence in Relf to the 
last moment of his (Clark’s) life. Witness does not believe Relf 
capable of destroying a will. 


Cross-examned : 


Deponent never heard Clark mention about testamentary dispo- 
sitions. 


JEAN CANNON, being duly sworn for opponents, deposes ° That he 
is a native of the county, and knows Mr. Relf from his 
8893 childhood. Knew Clark well, and very intimately. Clark 
rendered him many important services. Was a neighbor of 
Clark’s. Deponent being or living almost in front of Clark’s house. 
Clark was as intimate with Relf as a father and son could be. 
Clark reposed entire confidence in Relf and Chew; does not be- 
lieve that Clark ever withdrew his confidence from Rellf,. 
The same day on which Clark died, Clark sent for deponent to 
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request deponent to attend to the delivery of certain negroes sold by 
Clark ; deponent not knowing the names of the negroes, called on 
Clark for them; Clark ealled Relf, who gave their names to depo- 
nent, who then made the delivery, towards sundown on the same 
day. 

Deponent returned to Clark’s house, and seeing all the doors open, 
and Mr. Relf walking to and fro on the gallery, suspected that Clark 
was dead, which was the case. 

Mr. Relf then lived with Clark. 

Deponent does not believe Relf capable of destroying a will; he 
should have to witness such a thing; and even then he would not 
believe his CYVCSs. 


(‘ross-examined : 


(‘lark considered Mira to be his daughter ; Clark told deponent 
that Mira was his daughter, and deponent recognizes Mrs. Whitney 
to be the aforesaid Mira. 

Clark requested deponent to buy a small Choctaw horse and sad- 
dle for Mira, and deponent having complied with the request, de- 
livered the horse to Mira, who lived at Captain Davis’s, who resided 

at Terre aux Boeufs. Clark spoke to deponent very often 
$8894 about Mira, and manifested great affection for her. 
Deponent knows nothing of Clark’s testamentary disposi- 
LIONS. | , 

Clark always told deponent that Mira was his daughter, and that 
he loved her, and that he would leave her all that he could as a 
father. 


GALLIEN PREVAL, witness for Opponent, sworn, declares that he 
knows Relf for the last twenty years. 

Knew the late Daniel Clark; thinks that the relation between 
those gentlemen were intimate. 

Deponent saw Relf at Clark’s house when Clark died; he went 
there several times during Clark’s sickness. 

Deponent was a magistrate, and as such affixed the seals on the 
effects of the deceased, he recognizes the process-verbal as being 
made by him. | 

Relf has filled several responsible offices in this community—has 
and does enjoy the confidence. Deponent has no reason to suspect 
that Mr. Relf would destroy a will. 


Cross-examined : 


Judge Pitot told deponent that lhe, deponent, thought that Clark 
had made another will. 

from the manner in which the process-verbal is drawn up, de- 
ponent is inclined to think that Relf must have taken the will out 
of the trunk in the presence of him, Preval. 

lt Wis lot a custom with deponent Lo allow any person but him- 
sclf to examine the contents of trunks of deceased persons. Witness 
does not recolleet that the trunk war locked. 


A OE SEES 


°3 


es 
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Does not recollect whether the package containing the will Wis 
sealed or not. 
SSU5 Witness does not recollect any particulars, as for the last 
20 vears he has had a very great number of estates on which 
to afhix seals, and too much official business to recollect details. 


Louts SERE, witness sworn for opponent, deposes: He knows Relf 
since 1805 and Clark since L805. 

Witness came to New Orleans in 1805. Clark was very intimate 
with Chew and Relf; that intimacy lasted until Clark’s death. 
Knows of no circumstance tending to show that Clark had with- 
drawn his contidence from Relf and Chew. Relf lived with Clark 
until Clark’s death: that is, some time before Clark’s death. Relf 
has always enjoyed the reputation of an honest man; never heard 
anything derogatory of Reif; quite the contrary. In all the deal- 
ings deponent had with Relf he foun’ him correct. For ten years 
consecutively he dealt with Relf; their transactions were very large. 

Deponent consider- Relf incapable of destroying a will. 


re 


Cross-examined : 

Knew nothing of Clark’s testamentary dispositions from Clark 
himself; never heard anything of a posterior will being made by 
Clark. The transactions of deponent with Clark were of a merean- 
tile nature. 


Petition of RP. Relf and B. Chew. ey. cutors. for the HTomologation of 
their Account mn the Nec. of Daniel Clark. Filed y #| August, IS3S. 


To the honorable the judge of the court of probates in and for the 

City and parish of New Orleans, State of Louisiana : 

The petition of Richard Relf and Beverly Chew, both residing 

in New ( Yrleans, and here appearing in their capacity of testa- 
SSG mentary executors of the estate of Daniel Clark, les. whose 

succcession is open in your honorable court, respectfully 
shows: 

That your petitioners here tender to your honor their account of 
their administration of the said estate, and pray the usual order of 
publication of the filing of the same, and, after all due and legal 
proceedings thereon, that the same may be homologated, and they 
fully and tinally discharged in the premises. 

The petitioners state that the counsel heretofore appointed by this 
court to represent the absent heirs of this estate hath departed this 
life, and that the said heir, the mother of said Daniel Clark, hath 
herself died, leaving heirs who succeed to her rights, two of whom, 
namely, Caroline Barnes and Sarah J. Campbell, are now repre- 
sented by C. Roselius, Esq., and one of the attorneys and counsellors 
of this court; and the other persons, Mrs. Green, of Liverpool, Eng- 
land, and Mrs. O’Bearn, of Sligo, 1 [reland, believed to be joint 
heirs of said estate, have heretofore, ‘through thelr agents, [been | In- 
formed and have been represent d by the present attorney ot your 
petitioners, who therefore pray the court now to appoint another at- 
torney to represent all the absent heirs of this estate. 
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The petitioners deem it an act of justice to themselves and re- 
spectfully to this court to state in this petition that the same may 
appear at all time of record; the reasons whereby hitherto and up 
to the present date influenced them in not complying with the requi- 
sites of the law to exhibit their accounts as executors of said Daniel 
Clark, and why a large amount of property in which said Clark 

Was interested was not included in the inventory of his 
SSYT estate taken shortly after his decease. 
The petitioners annex to this petition a copy of their articles 


of copartnership with said Clark, and, acting under the advice of 


counsel at the time, and with the assent of the learned and respectable 
attorney appointed by this court to represent the mother, the only 


heir of said Daniel Clark, the partnership property of the firm of 


petitioners and said Clark was excluded from the inventory of the 
private estate of said Daniel Clark, and that alone inventoried which 
appeared to belong to said Clark individually, all of which the pe- 
titioners now render a strict account, and thereto annex a further 
account of the administration and disposition made of all the part- 
nership property in which the said Clark and petitioners were jointly 
interested, sa\- each one third part, 

2. The petitioners further represent as an additional reason for 


hot presenting to this honorable court their accounts as executors of 


sald Daniel Clark that immediately after his death they received 
and (the Siibne being Ol) file 1) this honorable court) a power of attor- 
ney from the mother and sole heir of said Clark, and tlrat under the 
sume they continued to administer said estate, to account to her 
up to the time of her death, and subsequently thereto gecount to 
and with her testamentary executor and heirs, from whom petition- 
ers annex to this petition letters confirmatory of their accounts and 
proceedings up to the 31 December, 1827, and from that date the 
transactions have been inconsiderable, as shown by the account 
hereunto annexed. 


%. The petitioners further represents, as another motive of 


SSUS delay n settling this estate, the pendency of numerous sults 

against the same, and the expectation which they indulged, 
in common with many other citizens of, the United States, that a 
favorable action of Congress would quiet the titles to land in that 
part of Loutsiana called Florida, in which there are seventy thou- 
sand arpents, in one-third of which ‘this estate is interested ; but no 
decision thereon hath yet been had, notwithstanding repeated and 


unremitted applications to every department of the Government of 


the United States. 

The petitioners have endeavored to preserve the rights of this es- 
tute to such interest in the lands as belong to the estate by paving, 
whenever presented, all lawful demands for taxes, and the same ac- 
count the petitioners give of sundry parcels or lots of land in the 
State of Missouri, in which the said Daniel Clark was interested. 

ln these reasons the petitioners found their justification from all 
lmputations of disregard, either of their duty to the creditors and 


be 
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heirs of this estate, or of proper respect for the authority of this 
court. 
(Signed) RICHARD RELF, 
% BEV. CHEW, 
Kvecutors, &e. 
Order. 


Let public notices be viv n to the creditors of this estate and to 
all others herein interested to show cause within ten days from said 
notification why the within account should not be approved and 
homologated and the funds distributed thereto. It is further or- 
dered that A. Lloa, lesq., be appointed LO represent thre absent heirs 

of the deceased. 


SSD New Orleans, 27 Aug., 1S3S8. 
(Signed) J. BERMUDEZ, Judge. 


Account of the Administration of thi, Lestate of Daniel Clark. Deceased. 
by Richard RP lf and Bev rly Chew. Testamentary Kerecutors. 


A.—Daniel Clark’s private estate, distinct from his estate in copart- 
nership with Chew and Relf. 


luneral charges: 


Bak | 8 | Se $171 75 
2 “ Ant. Fernandez, for funeral hangings 5O OO 
3 L.. Korneuid, for invitation cards and 
SNE 5 ities iccerenncnane 15 OO 
i} “™ gexton’s bill . se ce ly 30 
» “ Caleb Stringer, for a coffin._-- ..-- 100) 00 
6 “ Rob. Mitehel, for horse hire... -- 10 OU 
i “™ VV. B. Durell. for wax candles... ~~ 93 Ga 
Ss “ V. Durelleau, bill for crape, gloves, 
Nk cise ai ‘ DUD OO 
9 “~ Gurtie & Guillot, for erecting a tomb LOO OO 
10 “ Prosper Foy, for a marble tablet, en- 
graved i ee re : Ji) OO) 
1] J. Turpin, for refreshments furnished 116 50 
I2 “ ocarmage hire ..... ‘ " ; Zi 00 
oe * elcthes furnis hed hisslaves in attend- 
I 4 50 


SPOSL OO 


l4 “ Dr. Lemonier, amount of his account 
as family physician for the years 
1812 and 1813, including attend- 
ance on slaves employed at the 


Br P ame S00 O00 

>» “ FF. Grandchamp, apothecary bill. 269 25 
16 “ Doctor Don, consultation fee ~~ ~~ 18 00 
P’d Doetor Montegut eee: | 25 OO 

s900 18 “ Doctor Marmanne.__._-.--- 36 OO 


19 “ Judge Preval, for affixing and 
I I vriciciccnenicciuiinpinct 5 00 
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“Frank Morales, keeper of seals ~-.-- 6 00 
20.“ Prosper Prieur and Blondeau, ap- 
praisers ni akeianinws ei ethene tb eeiieeneen Ss? 
21 “ Moreau Lislet, counsel for absent | 
a 300 00 


—_— — — = << - « — eee 


OU 


22 “ register of wills,commissions onsale. 1,221 12 


—- ? Tbo Od 
$4,546 37 me 6 
Personal debts, payable as follows: 
TR ne 97 OO 
— as Erne cl tome 6 12 
— Nogel Taylor lh cas aad 304 OO 
— a a caceatslemalliblian dea 31 12 
— ESR Pee ean veoh 38 75 
i > oo... ee ee d+ OO 
| is Joseph I 26, 75 
_. I ois crim een we maimneines 46 50 
a i caeiaatas oY 12 
_— PS FOIE ecco anna 191 OO 
— Rujac and David a OH OO 
— Reynold and Levy --.........-.- 23 81 
— = RI I I i cence 19 15 
— OO ee ree ee 92 37 ols 
— RR ke Ta ee RE 17 00 
a. I i “a 39 50 
ia Lewis Le Cesne........ all acai 13 30 
— ES Ss AC SME 568 94 
ila FRE A RA Hea eo eee Fs 6 dO 
a * Waters Clark... a ead en 22 $] 
— = ge REE Rm eR aces cen Lcame RET Cr ~7 OO 
De ET TREES ae eM 250 00 
_— ISTE A TLE RTE S 12 OO 
5295 47 
ie a Ll OO 
_— ee S 50 
ge | a Q 25 
SOO] NN ea ae 3 D0 
bg fo a 
52 P’d John Mowry —-..--- ‘ 16 OO bed 
_— Joseph Nicholores i oy SZ 
o4 “ P. K. Wagner CC 
ieee 25 00 
ie ns ee 73 00 
ee 3 00 
ee » Bo 
et | ER > OO 
oo -” Bem May and Pie ....... 2 S84 
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Contract wtth the Orleans Navigation Company. 
Charges digging the canal from the time of Mr. Clark’s 
death until the transfer of the contract to Dusnan de 
la Croix 
60 Paid Mr. Sonblane, the superintendent, 
for balance of account settled the 


Te I i te = wae Of 
61 “ Mons. Auguste, for fresh meat ._..- 321 94 
62 “ Mons. Terrance, for fresh meat.—-- 30 50 
63 “  F. Aime, for 30 p’rs blankets ~~~. 361 OO 
64 “ H. N. Palfrey, for 140 gallons of 
EE evince thie ceil 105 00 
65 “ James Jones, for 100 barrels corn_- 93 75 
oS pieces negro SS nenaeren ne 5 LOO OO 
67 “ Soulet, for grinding corn -._.~-..-.-. 63 00 
68 “ Sanzeneau, tor lumber_.--- Pane | 57 75 
oo = Oe eee ee ee eee ee 30 00 
70 “ Tabateau, for mason work ___- ~~ - 22 25 
71 “ (Culler, for lumber... .-~- ia 20 25 
72 “ Marie Rore, for nursing sick ne- 
I ieesinatiehveeisienia tunensinaies wana dain 24 OY 
72 “ A.B. J. B. Jourdain, am’t due him 
gE 247 OO 
(7 Wee FE 122 OO 
74. “ Joseph Castan: ES aa 55 20 
7) Paid Arene Dupressier, ditto___- 29 41 
8902 be “ Stephen Lafitte, ditto, ditto- 16 6 
77 “ Joseph Frenino, ditto, ditto - 14 40 
75 Paid nan § 98 
7 Ee ee S 46 
el TCC 3 00 
82. “ Charles Montz & Co., for sup yplies s 15 29 
IK’. L. Turner, for advice on contract ___ LOO OO 
Dusnan de la Croix, allowance made him 
for assuming the fulfilment of the con- 
ce alee os 
Debts on the inheritance of Thomas 
Wilkins’s estate: 
85 To Lyman Harding, fees for defending 
I ee 509 OO 
86 “ Edward Livingston, ditto-..---.... 1,418 00 
86 “ F. L. Turner, fe es In suits with minors 700 OO 
Be Fe BI, I okie ccneecee YOO G2 
S88 “ Coste in suite at Natenez........... 227 62 
89 “ Richard King, in sale faction of a 
mortgage on Ridge plantation. — S00 OO 
90 * Y. Cotton, bal’e due her on T. Wilk- 
TN ree SUS OO 
91 “ Recording paper in suit with minor- 3 12 
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SO 514 16 


4.256 36 
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Debts in relation to the Cannes Brus- 
lees estate: 
92 To Stephen Henderson, for D. Clark’s 
notes given in payment of this es- 
NSS neice ree ee easyer eerste _ 80,000 00 
Israel Trust, for am’t of a mortgage note 
held by him, annexed by D. Clark~ 40,000 00 


ee ee 
Ditto, paid Stephen Llenderson on de- 

ferred payments of sale.......... 5.911 00 

8903 93 P’d advertising sale ...... ...... 252 OO 
94 “ $. Henderson, for sugar fur- 

RR acne PSR a Reena ame 53. 00 

ee ECE ONAN HIDEO 308 24 
95 “ Pasturage of cattle “during Inunda- 

ON Te FLA ee nee 140 OO 

97 “ Bartlett & Coxe,-for pork i ae 36 O00 

98 “ Dungean & McCall, for pork_-.---~- 168 00 

09 “ St. Armand, for plant cane ..-. ---- 250 OO 

100 “ Samuel Eikins, for corn. .......... S22 OV 

101 “ Doctor Clareria, for attendance .__- LOO OO 
102. “ §$. Hughes, for apprehending a runa- 

way 0 LEE ALE LES Ce 30 00 

ae ee i 69 O00 
104 “ Baron Botsfontaine, salary as over- 

seer and expenses -. —- els | 

105) “ Charles Marty & Co., for supplies. —- GS5 OD 


131.010 79 


Incidental charges 


I i en ov dO 
Wines, drugs, and interments ~-----.------ 19 Zo 
Notarial fees and recorder of mortgage ~~~ ~~ 1) 37 
‘Taxes on house. Suburb St. Mary . » ween ri Ob 
I. L. Turner, professional services___-- lillie iaiciaia 120 OO 
Kdward Turner, professional services_—— ~~~ 415 32 
643 3] 
To amount remitted to Mrs. Mary Clark, his 
Ne i a ae 6.060 65 
To allowance to partnership concern stipu- 
lated in the articles of agreement —_-...-- ilieaen 14,000 00 
To executors’ commission on $176,442.37, at 
Be OR Ci cccuusunidemiaiimancdieuwdde gee 4,411 00 


$178,137 Ol 


eR eg ae ti 


THE CITY OF NEW ORLEANS Vs. MYRA CL 


“B.”—Sale at auction by the register 


CRS CI iii recess oliver cians 
LAOCGET cinnamon nisin Sinaia ieamecamenwinibip 
I i 
Cattle rec’d from the Cannes Brulees estate—- 


Sales by ditto to M. & O. Fortier of the 
S04 Cannes Brulees estate and slaves- 
Sale by ditto of the following slaves : 
To Ed. ee 
8 ne reen en ee winds 
“ M. & O. Fortier, 17 slaves, Jack, Nan, 
Narcisse, Solomon, Sarah, William, 
Jenny, Rose and son, Bod; Fanny, with 
her three children, Mayor, Nelson, and 
Mary; Winny, with her three children, 


Khe, Becky, and Maria......... .... 
“ TF. Labarre, 2 slaves, Eliza and ehild, Wil- 
ee ee SE Ne 


“ Mons. Deynaul, one slave, Polly. een 

” -- Dufossat, one slave, F anny. scliiat 

’ Avart, four slaves, Molly, Nancy, Kisey, 
a Tom _.-. Sp TE OC ES 

“ ©. Bonofor, 1 slave, EONS 

“ L. M. Sagory, 2 slaves, Waldron and 


BRR reg are IEE ener 
“ Mad. Morant, 2 slaves, Kitty and child, 
TR ce ie ek ie 


a 
7 


Harry Elkins, one slave, Old Rieh’d. ackias 
“ Mons. Nadian, 2slaves, Dinah and James 
Desdunes fils, one slave, Rachel -...--—- 
“ La Chachalagneraes, 1 slave, Sukey—---- 
“ I. L. Fondeau, six slaves, Liddy and five 
children, Minny, Sukey, Edmund, 
NS NE SI 6 vetigipiet avian amscanniel 


se. lortier, three slaves. Jenny end her 


two children, Henriette and Riley ese. 
“ Mons. Deyomel, one slave, Betty_--- -.-- 
“ Mons. Joublane, two slaves, Arthur and 
ERIE Laity RTT Se Po 
“ Mons. Labarre fils, two slaves. Sally and 
“So te OO, re 


8905 ‘To Mons. Valaes, three slaves, Re ‘lly, 

Ben, and Aimee... - a 

To Thos. Beale, one slave, Riel: rd. iets ie 
Camille Beaubien, one slave, David 

Joseph Beaubien, one slave, Pegyy------ 

“ Pareable La Barre, one slave, Palunce_.- 
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of wills. 
‘niin S7O5 ()) 


aniiciies 1OG7T Go 
; S49) S7 
aes 1421 75 


$5.602 37 


120.0000 OO 


L350 OO 


5.525 00 


OO) OO 
460 OO 
U0 OO 


1.400 OO 
15S OO 


SOU OO 


495 OO 
2650 OO 
5OO OO 
415 OO 
B90 OO 


1705 00 


S50 OO 
B95 OO 


S20 OO 
SDD OO 


Logo OO 
p2o OO 
SOO OO 
ola OO 
3.0 O00 
21010 OO 
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At private sale: 

To Bernendy fils, one slave, Old Let.------- 
N. Nyer, one slave, Betty -- 
Mr. Robertson, one slave, Janin_-.~---- 

“ John MeDonogh, nine slaves, Antony, El- 
sey, Brown, Genevieve, James, Davis, 
Doctor, Darkey, Peggy, superannuated, 
infirm, and crippled .--.-..--- 


——— -— — — — « —— 


By sale to Dusnan de la Croix of 57 slaves, 
Mirot, Pheeba, Hilo, Tom, Turkey, John, 
Sampson, Fanny, Lubin, John, Winnevy, 
Ether, Jas. McCall, Hannah, Phil, Betsey, 
Munson, Esther, Morning.Cambridge, Polly, 
John, Julien, Fanny, Esther, Bob, Jacob, 
Randolph, Nell, Isaac, Jasen, Jack, Jere- 


une, Brice, Henry, Cox, Sam, Grace, Sam, 


Elizabeth, Spencer, Thomas, Dorriana, 
Smith, Salle, Wing, Judith, Davy, Joe, 


Sukey, Victoire, Joe, Davis, John, Hanna, 
Wallace, André, and five orphan children, 
Squire, Tom, Davy, Ann, and Gabriel, esti- 
ee Se IG nce in es nee riincannntenlignsasencdics 
Abatement made thereon -_-- 


200 OO 
boo OO 
LOO OO 


900 00 


21.050 00 


2992 OU) 


By sale to B. Livingston of a plantation near 
Natchez, known as the Ridge planta- 


EAE AO Maree ae Be ea oe ee ae ee 


By sale of a house and lot in . Natche Z 
to Joseph Quetgles, received in pay- 
I I i i it 

Afterwards sold Marie L. ¢ ‘hamin ae 

Rents received thereof____.._- 

Interest received of M. L. entie. 


SUD 


7.500 OO 


1.000 OO 
2 OOO OO 
ooo OO 
H0 OO 


By sale to Dusnan de la Croix of ustensils in 
use at the « 
By sale of a horse to Louis Le Crue___- —_-- 
By OE LRT 
By sale of a tract of land in the Mississippi to 
“Mrs. Heart, with interest._.._.-. ....-_..- 


EEC EO ein, ME eae See 


I 
es 


Balance to the credit of Daniel Clark’s 
OIE i iiss tne ene eemmaitaicicniiiay 


GA! NES. 


1,350 00 


18,128 00 


3 tis: O7 
1,000 00 


130. OO 
39 OO 


6.723 01 


153,576 O65 
178,137 Ol 


~——_—— — 


D5, 239 O4 


¢ 
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Account of the Liquidation of the Estate of Daniel Clark, dee’d, in Part- 
nership with Chew and Relf. 
Bills Payable. 
To his accommodation notes at the Louisiana Bank : 
1 A note of the 25 June, 1813, to the order of 
W. Donaldson- see Sill nee $2. 600 O00 
o 2 Ditto, 29th June, 1813, to the orde r of ( ‘hew W 
| 5 ee eee ies acta ~ 1,200 00 
; 3 Ditto, 2d July, S13, to the order of Chew 
2" ee 
4 Ditto, 20th July, IS13, to the order of W. 
I i See ee << Je eS 
5 Ditto, 23d July, 1813 », to the order ditto. L500 O00 
6 Ditto, 6th Aug., ditto, ditto__—- meen 700 OO 
7 Ditto, 10th ditto, James Pitot---.----_--.-. 4,200 00 
S Ditto, 13th Aug., ditto, W. Donaldson... 1,500 00 
——. 14.S00 ()() 
To hisaccommodation notes discounted 
at the Planters’ Bank: 
8907 9 A note of the 21st June, 1813, en- 
dorsed by James Pitot..--.....--- $500 00 
10 Ditto, 3d July, 1815, endorsed by James 
ON a i 2 400 OO 
11 Ditto, 14th July, endorsed by J. Pitot and 
is Ra 1,100 00 
12 Ditto, 17th July, endorsed by W. Donald- 
ROG ee a a 1.500 OO 
13 Ditto, 24 July; “endorsed by W. Don: tl lson 430 OO 
l4 Ditto, 3] July, 1813, endorsed by W. Don- 
aldson and Ogden —...-—--- aon _ 1,100 00 
7,030 OO 
. ‘To his accommodation notes discounted 
at the Bank of Orleans: 
15 A note of the 12th July, 1815, endorsed 
OP GOR. FU aincaccee wade sdeiiteiimanin 800 00 
16 Ditto, 5th Jan’y, 1813 endorsed Wm. Don- 
| Re ele me a weer me) am penne 250 OO 
~~ 17 Ditto, 19th Jan’y, 1815, endorsed by W. 
i ee 
) 18 Ditto, 22d Jan’y, 1813, endorsed by W. 
| ce RIAA NCS Che ned oe eon C OE 250 00 
2,500 00 
| 19 His note of the 15th June, 1813, to Harrod 
) NE i cicceensnta tities tain cisco eiencigaiial eee 875 31 
20 Ditto, 24th June, 1813, to Chew and Relf 
pd Pi eciniai 1,000 00 
21 Ditto, 25th June, 1813, to Chew & Relf, ” 
Sd EE OT eT ee ee 1,000 00 
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22 Ditto, 23d July, 1813, to Chew & Relf, p’d 
I. Samit- si a 
23 Ditto, 6th Aug. 1813 », to ( het WwW & Relf. pad 
Sean itil 
24 Ditto, Sth July, 1813, to . R. Ellery __- 
25 Ditto, 12th Oct., 1813, to Degim ¢ ‘adet 
26 To his note of the 16th Jan’y, 1813, to 
ae Cadet... aes iri Arig ed deta ai 
7 Ditto, 12th March, 1811, to Polydore, a. f., 
mise. ake) Cn et: dp aheen wien be ated 
S908 28 Ditto, 6th Aug., 1813, endorsed by 
J. Pitot and C. & R., pd L. Lanoux- 
29 His note of the 20th July, 1815, endorsed 
by C. & R.., pd BEES EEO nat 
30 His note of the 27th July, IS15, +08 Hen- 
derson, pd. V. motte & Ch. .... .. nha 
31 His note of the 27th July, 1813 >, to S. Hen- 
derson, pad ¥. motte & Ue....n- sibilant 
Sys oo Two notes of the Ist April, 1813. to a, 
Tricou & Fils, for $952.50ec. each. .-...-_-- 
34 His note, 18th Jan’y, 1813, to J. Tricou, fils 
30. Ditto, Ist Feb’y, 1815, to L. M. Sagery-—-.. 
DES Oe! AT OEE TOF Lm Mp ease Be 
34. Ditto, lith March, 1813, ditto ..... .... 
38, 39,40 Three notes of the 11th Feb’y, 1813 
endorsed by Chew and Relf, pad LL. Millan- 
der, $2 000 © Ee Sea eee eee hae 
4] iis note of the 9th June, 1813 , 0 L ouls 
Lac: ED ies hacen nee aeeinn iia deine an-e 
2 Ditto, June 9th, 18138 RE aa eae 
> Ditto, 6th Dee., 1813. to Gilbe rt & Andry - 
t Ditto, 19th May, 1S15,to Rochelle & Shriff 
» To Harrod & Ogden’s note of 5d March, 
1813, fav. of Th. Monroe & Co.., per es: 
Dusnan de la Croix’s note of the 6th July, 
1815, discounted at the Louisiana Bank, for 
es Use i wumienii 
7 Ditto, ditto, of the 16th July, 1813 ), ditto 


++ 
4. 
4. 
45 


1,000 


foe 1.000 
een 470 
HOO 


246 
O64 


1.000 


selectins 1.200 


1.000 


2 000 


| 1.905 
cnr 1,200 
2 456 
2 456 

730 


6,000 


680 
G00 
2 400 
vaenie O15 


1.000 


2 500 00 


300 00 
2 S00 


48 His note to Dusnan dela Croix of 11th 
Jan’y, 1812 . ieee aye 
49 Samuel E Ikins’ note at lent him eee 
90,51, 52 His three notes of the 13th Jan’y, 
1812, to Louis Bouligny, payable on Ist 
Keb’y, ee soe soe soe. 


€909 ‘To Reynard & Peylarin, balance due 
them on purchase of Pointe Houmas 

estate, reconveyed by Mr. Clark to Wade 
Hampton, with interest to the 15th Jan’y, 


GEC A ROSIE apr ae ice oie Peg ewe ea 


Qi) 
2? 500 


15,000 


Oi, S36 57 


William Simpson, mortgage on n Bayou Sume- 14,560 00 


OO 
OO 
OW) 
OO 


OO 


OO - 


OO 
OO 
OO 
OO 


OO) 


OO 
at) 


OL 


Dy] 


OO 


OU 
OO) 


W) 
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Mad. Boniblane, secured by mortgage on 

Ee ee ear ae ae as ae ee Ses 
Heirs of J. B. Mace: arty, mortgage on a traet 


of land in Attac: pas .... wis 6000 OO 
J. B. De ‘var, mortgage on Ge ntilly land ere 2 182 00 
(lolS 5 
Debts to sundry persons: 

er ; 995 OO 
= a4 “ Jone 2. cee... ....... oe DOS OO 
oe Ge ws ca loi 4a 
ee i iie nniinmanun 33 OO 
ye me Me 734 62 
8> “ Ac. A—W. W. Montgomery---- ---. YS] S87 

et ll a 
86 “ ia @e Aces... - AES a a 472 50 
Oe omnes 150 00 
- Fee, Cee @ OM... s-- oe 5O O00 
90 “ heirs Michael Connelin _- im a oe 
t=: (>) ae a? icles 700 OO 
ee wis waeuela 23 62 
93 “ Porter & Depeyster :....- Pea mere 950 1S 
gE ER 328 12 
9s “ Philip & EE OT | 151 Si 
96 “ S. Woodward___- ea aT ee eT v7 OS 
» ee Pedesclaux---- ---- ae a 45 OO 
98 “ Jerre, a f’m of col- Tae at ad ou OO 
104 “ Ac. A.—Baron Boisfonta ane or 926 2 
Bee EL DDB0 OO 
100 “ Harrod & SS acaben ence aera 00 OO 
— ” Joseph ekinmes: wee Lov OO 
ee Oe ee iets enen. Sipisbliisinbatia ul 100 00 
<< = ==> ar : car GS Ov 

we Romeo S09 S4 


LBocd 


‘jp™ 
JQwIid oi 


8910 The estate of J. B. Cartellon a 
TEREST, eee ee a Pe eet eee LS31 6S 
Amount paid ona judgme nt in favor of Cath- 
arine Navarre in part of debt due James 


Qo ane <i shine 2,000 00 
Amount due Dan’l W. Coxe, of Philadelphia, 
ute on a contract of disposition of partnership 
with D. Clark, paid him by the transfer of 
Ouachita and Florida lands—_—- --- 150,000 00 
Five anda half vears’ annuity due 247 40 
Less a payment made on account. 19,847 54 


Amount refunded Wade Hampton for it Fe- 
version of sale of Ouachita lands Be Sept = is iia 21.600 37 


4 boa $3545.2500 48 
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By cash at his death in the Louis’a Bank- 
Ditto Planters’ do... .- ~~~ ia, al a 
a Or ee  scsinsumusiits ahacdiien uinlaeh 
In the hands of Chew & Relf, arising from 
sums received of and paid by whilst sick - 


Bills receivable colleeted ; 


(, Bonetoi’s note___- 
RK. Munson’s_- 
Wade Hampton’s-.--.~-- .. Bree 
Oe NE Cini cs deren te emcierermcecteiniia 
i ; ‘ 

Ss. b. Davis's 
OEE LAE, PLE OPE TCT EO 
en ELLIE PA AP 
eee EIVEL S ..nnne +o oa 
SEER COI 


——— i ———————— ——— — —-—-s 


BE Bice muidninn FEEL ee URNS HMR 
eS ea 
Baron Boisfontaine ..-- 
a i 


SOL] 


Bonds and mortgages: 


Louis Deferret and Z. Cavelier............- 
Lewis & ‘Turner --. 

I NINN nicidaevinste ecliiipeies ebuliennieiieainis 
David Urquhart & Williams —_........---- 
EEL LEED IAL REA RS 
SS EE On ge te 
Se 


Collected of the Louisiana Bank a special de- | 
posit of Mons. Labarre, bal. of ac’t _..---- j 


ee i aren sii ieee 
Jonas BE dibeindiGiickicaetiiediiphs a akin 
Re yi inthe 
i EAL LD AAT RA PEE 
I a 
NI i sinss sectiehen sual nue ies hbiains sieteas btaieD 
Pierre Odesson ......-- hapa te COR cara ey 
a 
John Lynd —-_-- 
Wade Hampton —__-. ficica idias es ate 
I 
SI IIOIEI i: iotehasiebell rent iad tunis wind uudane 
BI IOI rein cincns cinecscaonaiaeblatanaaaiiaieeicclamein 


~~ —_—_ -— — — ee ee 


S4 
10) 
10 


449 : 


O0 
0) 
50 


200 
3,020 
13.568 
3.000 
3.000 
2 S56] 
1.037 
LOU 
DO 
10 
1,064 
166 


6p ™= 


ie 
2 DI ny 
200 


14.000 


12,215 | 


11,707 
10,000 
7.316 
4.500 
2,931 


25 
St 
ot) 
0 
L,O50 
250 
2s 
927 


NEW ORLEANS VS. MYRA CLARK GAINES. 


+) i ‘>= 
OU Sob wi 


62.670 5 


24.381 41 


THE CITY OF NEW ORI 
By proceeds of a sale of real estate: 


A tract of land in Ouachita, known as the 


Eleven arpents of land at Gentilly, to Eug. 
De Fletcher, 


he assuming the payment of 


sZEANS V8. MYRA CLARK GAINES. 


Cypress Swamps, to Nicholas Girod for... 20,000 00 
An undivided eighth part of the Maison 
Rouge grant in Ouachita to Henry Turner = 7,500 O00 
A tract of land in Aeadia, to W. Henver and 
ff eee _.. 9500 00 
A tract of land in Attakapas, to D. W. ‘Coxe. 8,650 OO 
A tract of cypress swamp on Canal Caronde- 
let, to Crearte Blanc.............. 4,760 00 
8912 <A tract of land in Ope Jousas, to ( '. La- 
I iiiidibiakinmiicomeuminiene 1.500 OO 
A tract of land in ditto, to A. Lebreton -..- 640 OO 
A tract of land in ditto, to V. Navarre ..-- - 650 OO 


$2,000 mortgage thereton -...--.--.----- 3090 OO 
Ten arpents land at ditto, to A. P. Delachasse 2,400 00 
Two arpents land at ditto, to P’re Gueno___- SOO OO 
A tract of land at Lafourche, to P’re Gueno. = 1,350 OO 
A tract of land near Baton Rouge, to 8. Pat- 

ae seceisii tnt 1.250 OO 
A lot in Suburb St. Mary, ‘to Louis Brera __. 700 OO 
A ditto in Suburb St. Mary, to Alex S. Ar- 

I i Pere 650 00 
A ditto in Suburb St. Mary, to Veuve Solet_- 525 OV 
‘Two ditto in Suburb Nt. Mary, to G. Corrego- 

i a ee ee 690 00 
Three ditto in Suburb St. Mary, to Thos. Bon- 

SGN cctcndineaiin 4 diderensuailna 1,020 OO 
One ditto in Suburb St. Mary, to Blanche AY 

Ce aca aboeera ee PR Rh 5359 OO 
One ditto in Suburb St. Mary, te Vincent 

ae ES ke Smee mae 890 00 
A lot and house in Sub. St. John, to P. Keene LOSO O00 
A lot in Suburb St. John, to Joseph Amador 165 00 
A lot in Suburb St. Mary, to Davis & Abat - 150 00 
1,000 arpents of land at Bayou Beeuf, to Hugh 

MMO SL 
8015 1,050 arpents of land at Bayou Boeuf, 
br SO, TIO icici cnt ene seen 150 OO 


By transfer to Daniel W. Coxe of an 
interest inthe Maison Rouge grant of Oua- 
chita land in part payment of his claim 
under contract with Daniel Clark on disso- 


7219 


74.649 00 


POMON GF PEICNIIin hin conumnccunione 100,000 00 
Ditto, of 50,000 arpents of Florida land for 


SOD OE IG ccc eicenicnst: cmninnseinliin 50,000 00 


150,000 OO 
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Collected of Daniel Porter the principal on 


redemption of ground rent on lots sold him 
by D. Clark in the Suburb St. Jolin nee 1.0738 38 
Ditto, of James Johnson, ditto S00 00 
a LSio as 
Remittances received from J. Mullarphy, of 
St. Louis, for money received by him = on 
sale of land : dara D.702 66 


Ditto, from Edward Turner for proceeds of a 
tract of land on the [lemachite, \lissis- 
sIppl- indian ane e a oe era — ane Ah LIZ 
by sale of slave = acquired of Claborne 
Brooks and Samuel Elkins: 

To M. WV lortier., . slaves, Luke ana Jame ics L000 (Ht) 
“ J. A. Dutossat,-5 slaves, Sam Harris, Ra- 
chel, George, Jem George, and Cham- 

SUE a sce cieniseintivn ina - _ 1,260 00 

John Blanque, one slave, Yage--..--. ~~~. LOO OO 
Mons. Massicot, four slaves, Darkey and 
her three children, Dan, Loyis, and 


Sally SCE a Ae 790 00 
Montegut fils, one slave, Mary..--2. . 310 00 
“ C, Avart, one slave, Isaac - 920 OO 
“ Mons. Guillet, one slave, David ae ees Ll OO 
s. Trudeau, two slaves, Tabbey and Jet- 
frey no ke GOD OO 
ss Mr. Kirby, tWo slaves, Nelly and child 
VO ciuns PEA LR Se 350 00 
$914 To Ed. Macarty, one slave, Phil : [50 OO 


Chre Adams, one slave, Washing- 

ton . biti ieee alia lia rena 250 OO 

To Gen. Ogden, one slave, child, Jane .__..... 150 O00 

('. Bonefoi, one slave, Marie Monthe : 50 OO 
Dusnan De la Croix, twenty slaves, viz: 
Bob, George, George, Charles, Cardinal, 
Chloe, Davis, Jacques, Lucey, Morrow, 
Mary, Solomon, Paul, Peter, Wallace, 
Rose and child Tom, Rachael, Jack, 
Strowder, Austin, Ben, George, esti- 
mated Ly) inventory- MMOD 
Abatement made thereon m 1175 


14.917 00 
Hire of slave Washington i . en eens 1S (0) 
Sale of household furniture _... ~__-~.-_—— alas L306 00 

Allowance to this conce lias stipulate d In) the 
articles of copartnership sce icmsedaiall pe 14,000 00 
S386.280 8] 
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C.”—To bills payable, owlng on the 19th June, 1815, the date of 
contract of partnership with Daniel (lark. 
Accommodation notes discounted itl the 
Louisa Bank cen S37.000 00 
Ditto, at the Bank of Orle: ee 7.600 OO 
Ditto, at the Planters’ Bank | 6.700 OO 
Note Lo the order Ol 1). Coxe, discounted ‘ul 
the Bank of Pennsylvania, Phila sane auoee oe 
Note to Hugh Monroe & Co. ee a 147 32 
Will. Brand__.--. Poaae 307 18 
James Llopkins , Si i eal i a }?) (Ht) 
R. D. Shepherd sae T50 OO 
Pallon & Massy ...._.. eee GOO OO 
Mons. Bellechasse eg ee Ged OO) 
Note negotiated with D. C.’s endorsemen O.000 OO 
——oncmmmns «86L0 SEED Ch) 
Balance due Ol} open account : 
S915 To the Phoenix lire Company of lon- 
ee ‘ Sli505 44 
To the estate of Maker. W ‘illiamson and Pa 
GE IRR me Se ea SEN ae sis ein ee eid Si iz 
‘To the estate ¢ ' Bongar | mM LOS OO 
( ‘ark & Rogers » ISO 37 
John Clay sil a cee wy itsiaen anan Ooi? ob 
Jones W Karle se Oo OO 
William Dunbar, of Natchez —- 66 44 
Elijah Sear, of New York- 716 tM 
Judean 3 Ure... saa dil I? OO 
Widow Zacharie___- .--- 1000 00 
John Frazer__—- “ 7 Seay ah 15 37 
Adams «& Loughey ‘vy, of Phila 5 iii agesaaalaa 9G) 5G 
J. B. Jourdain___- SCRAPE OM viel as 11 75 
Peter Secuin --_-- -- , Rene 6 00 
Bradford AY Inskeepe, ‘of Phila- ee ied abl 
eg sigs 349. 31 
Will. Porter, of Balt’e....... ues lt OO 
ee eee pe 345 O4 
ee oiciieiebaia’. L OO 
John Lynd ici scart ibiadinsienit“ eainltdecibaalittaiee aaa 70 0] 
WwW. W. Montgomer ry indian isin eideaadiiaal ate L116 94 
A. Monschalk ae ell eliiini iia » sv 
Ome IEE, CE TOI ono gece fod Oo 
| 16.2090 36 
SSHO.5O28S SH 
Bills receivable collected: 
W. W. Montgome Ty’ ~ note PENA Mee An On we TS N05 50 
Louis Vale’s deldeeaiial sila 25H OO 
I’. Ayme’s i or NE 143 00 
A. H. Smith’s RAE CoE ES 165 00 
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Caleb Stringer’s sg Oe ee ee ORE 84. 50 
Benj. Farratt’s OF rad clialin le aii iewiega 700 00 
Will. Kenner’s oe EO ot a 385 25 
Daniel C. Holliday’s “ . mm Weare ioe 210 OO 
Porter & Depeyster’s 7" sa irae asa aia TOT O30 
Reynolds & Levy’s ” tibiae 582. 00 
Sam Walbridge’s ees lime iii mii 250 OO 
Simon Le Blane’s Re err eh nD a ee a OH00 OO 
Peter Besse’s ca RAP NEBR meee, eM Nem Se D0 OO 
George Polloek’s wig iia imal atlanta ae 150 OO 
Cath’e Turnbull's note i Wes astaea ne 1654 6S 
S916 Stor O60 Bete 6 NEO .nnicncnccanns “Ree Oe 
Peter Colson’s : ae oom cee eee 24 OO 
Willam Dewee’s se eT Oe Harr NARI G91 FTA 
Richard Davidson's ay i siesta la S30 OO 
Sam’l Hamilton’s eee oe a 545 OO 
ascii ous olen aie 2025 OO 
a 90 OO 
I a S90 GS 
OE eee iatic aletiidace a: 3,560 6S 
i eae 218 3 
I el 2014 00 
REEDS ee sions Reon NE eae rae Ieee F205: 209 GS 
SLL LLL ALLIES NITE EE LQ00 OO 
ER SANGRE TI 254 00 
Louis Le Cesne _- os iad i inte es Gael 140 OO 
20,613 53 
By John Chin, balance of acc’t collected_.-. . 239 81 
John Palfrey, ditto .....--- ii aac iiasabiiaiea ied d,809 44 
OTN oc access oceania’ a 
Joseph RN Paes 4 L076 Bo 
IEEE NMA 
ii & 4. & Johnson. do. ream nena) cei ieiein, are EIS 1.667 56 
Edward Randolph, do aint sain siete ail tae, li 6.740 66 
Will. Harper, | aE Oe OM as EPO, LC oe 159 24 
I ili ike 289 GY 
NF Sn PE Ne 14 00 
Te Oe i UE iia coicsiie insect: need aetelasceiaenel ed | a 
19,648 98 
Brig Astrea, balance of acc. ecollected______- 318 62 
Daniel I I a cecniess asec le 100 OO 
Dom. Roquette, ERR P OI ASOT Eas GNA 370 OO 
Kd. Bradford, do. .. Re adie han ols 495 75 
W.A. Duer, balance of ace. collected sendin 89 75 
Mad. Maxent, do. ....-- Re SMALE MRE Cee 7 00 
Jose ‘ph I* ry, do... we wists alicaidesiaemai tas 60 OO 
J. Murphy, | ERT IMO ACN ier Me 4 18 8] 
ENED ETE SL TST 89 O00 
i EEE EE LS 150 00 
OLEAN S 00 


ae me 


eee ee 
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RS Sy te ee ee aE AG 
Pablo Grandperee, do. la anes 

a a Ge Oe I, GK, ccs 
S917 Caldecleaugh & Thomas, do. ....—~_- 

a i 
I i, isn msec 
EE ELIE EE 
M’ly Delareze, i ‘ nc ices mee 
Mons Harang, do. ae ; OA agen oe 
Louis Deleric. do... ......_... siti ii 


ieee ee 
I ce, ie 
M. Populus, do.. ------ sedition hii ‘ 


Ant’o Mendez, © ESTEE Sai win anemia AS ale eS 


a 


(Charlotte SN iiss cnatniceisines acne ‘ 
Gilbert Lernond. do. .__- | ip iin i i iatiallatee add 
P. T. Phillips, Jr., dividend ~----- pease a 


hy I a oc eens oe mainsail 


We, I, Diciiteentittiocaiennekeion 
By proceeds of thirty-one shares Louis'a bank 

stock — Pen EON ee DE gee sO PR OS aha 
Ditto of 10 shares P lanters’, do. GE fe 


By proceeds of 4 shares Orleans Ins’e stock —- 
By proceeds of 10 shares Bank of Orleans -- 
Ditto of 76 shares Orleans Navigation stock—- 
Ditto of 1 share theatre stock... -._._____~- 


By sale of merchandise, per ace’t “D,” an- 
OIE kk cnc iad halls ap ee “ 

By Dan’l W. Coxe, for his assump tion of : 
debt due Rich’d W. Meade___-------~....- 


By sale of real estate: 


A tract of land and improvements, situate in 


Acadia, known as the “Iloumas,” held in 
the name of B. Chew, sold to S. Hender- 
son and Dutrehar_ _----. Peg ee 
A house and lot, situate in Hospital street, 
hi Jd in the name of Richard Relf, to Pr’e 
Ep EA ah. Steg nn Ra siciecadiaiis taille 
A house and lot contiguous to the 


SOILS above described, held in the name 


, of Richard Relf, sold to J. Hart. - 
A house and lot, situate at the corner of Hos- 

pital and Burgundy streets, held by Rich- 

ard Relf, to J. Coulon atin ne eae Bn CT 


GAINES. 


OS 
(i) 
yt) 
(i) 
(i) 
( 5 
()) 
(i) 
(yt) 
yt) 
()) 
2) 
(4) 


OH) 


>. LOO 
1.700 
A400 
vil 
TOD 


O0) 
0) 
O00 
OO 
OW) 

5 


1036 


I~ 


00 


**- 
ww 


SOOO 


1,660 


4 


0) 


OO 


Ct) 


17 


14.256 


>). 
6 tat 
QS Ss] 


45 
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A house and lot. in Suburb La Corrie, ae- 

quired by Richard Relf. in Bellechasse 

alley, $1,000, less charges pair for rapalrs, 


fil 9350 OO 


14,510 OO 


A tract of land In the county of Acadia, sold 
to Wm. Kenna and Ph. Minor ......--... 6.000 00 


S121.7158 65 


“D.”"—Chew & Relf’s Estate in Partnership. 


Sale of merehandise: 


IST5. 
July 31. To Mons. Olivier, 2 barrels aniseed ...... ........-. shea $59 66 
‘ $31. Cash, 1 do. aoe eee eee sims: saieipraisaniila ce ocntealias iis iinet 20 37 
Aug. 31. Do., 1 ee ile es ee ii: incliaeaae aad sites 11 68 
pent. &. Mons, Turns, | SAFC) GROG nce acces cone eoewer paca 30 OO 
Oct. 2. Charbonnet, 1 sugar kettle —..’ sis salamat a a 79 OO 
Nov. 30. Cash, 1 barrel aniseed Sd eer . 2) 79 


1814. 
Feb’y l. At auction, by Patton X Mussey, > hhds. wine or lusses iseiuinn ae 113 th 


oe, Sa; ae See. SOE, Fe TOO . «oo ciceciceee’ cc ee : i 60 OO 
‘ 631. Cash, 1 barrel aniseed. J 7. siiiaininiia acini pli dieceataihcielil a an 19 18 
me. BB. Games Bertie, FONG BOC nes cncusdenmens cone a 70 OO 
peer: De i Se, BE I in dk nk tien ces ons : —_— 70 OO 
Om er I: Oe i S225 OO 
June & Mons. Latpe, 1 evlinder my ap ree a oii la 1) OO 
ss 9 J. & J. Thomas, & sucur meeties sss eens sendin oH0 OO 


a Delny & Longer, 2 evlinders le Oe cy Shei ous SO OO 
July & Thomas & Williams, 5 sugar kettles ~.. ...--- Ban tater = 210 OO 
R419 
July 28. Mons. Sunlet, 4 cylinders Big pee Fa ONE: S160 00 
Kdward Pearre. 4 do. ea ne ER Aa ae 700) OO) 


Sept. 4. Muzereau, | do. a ae Sa = 40 (Mm) 
20 Bartlette & Cox. | do. ae PO RE NHC eremeintetn Preto 40) iM) 


*st 


_ 


v4 v6 Ditto > Omar ROC .. 6. cocci desaiie 140 OO 

Oct. 15. To Jnumes Musher, 2 evlinders 2 a ee MO) OM) 
+6 2%. (’. Baler, 7 sugar kettles —_. i a 280) OO 
IS15 


Mav 6. To J. Wright. 50 cog-wheels | sree SY fe cae 7) 0O 
July 15. cash, 10 do. 3 ania i 5000 

wv, 12. Patton & Massey, bbls. damaged aniseed Pee : » OF 
Nov. Il. KE. Wright, 00 cog-wheels | et 131 8] 
Dee. t. 1). b. Morgan, HH) ditto : ee ae 7) iM) 


June 25, A. vturin, rf: ditto sateen sai, tained aes ‘jst eyeon 10g 50 
July 29. A. Bron, 1 eylinder padre Wh neers ee ai aver ener eee 40 00 
Oct. 14. Mons. Vanel. H0 cog-wheels sin rae "> OW) 

1. ecush, 50 ditto alison 7 — nite ies 


1817. 
Jan'y —. John Carson, 200 ditto cicioiin tatiana ake ve 183 25 
Sept. —. cush, 10 ditto sbieniihans yp aeieii:- acepbiiieaciaa aaa ee 15 OO 
Dec. —, ditto 51 ditto and 75 gudweons___- cai wees) 
1822. 


Jun vy —. L.. Millandon, 1 evlinder ._. nee 25 00 


ie Dee ee ee ee ee ee 
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1825. 
Feb'y —, (sirod Freres. » ditto roa sitet” iii i i ati a cnt tiie 40 iH) 
Dec. —, Jucob Hart, 6° ditto sien eimai laid tli nina vO OO 
“ Benj. Morgan, a patent scale beam __._-. aie. ies 110 00 
rc ee en a Die ee i niet dission 100 OO 
By Patton X Miss \ ut auction, counting y-house fur- 
i ee ini fi} 52 
Charges outstanding ; Reema 340 00 3.637 60 
Paid La Chapella for rent of lot f r ke ttle: : and evlin- 
a ‘ 1 tie aoc aciieieiieaeed dt Gein. liv? OO 
i Os 
a 112 6S 


S3,024 V2 


“* K.”—Account of charges incidental to the liquidation of 


8920 the joint estates of Chew & Relfand Daniel Clark in partner- 
ship. 
Taxes on property in the parish of Orleans.. $1,706 64 
pS ee aE 
i ieeenieeninae 919 90 
i ns we ‘niceaniieiedlaidehia rand 2.263 42 
A I ot dates snneisevees extn ine len 128 63 
ee se 28, 3] 
I i see tiene 9 (52 
Ditto, Attacapas.--. - shanti anianmaiiiaimat 138 81 
Ditto, St. Bernard .... ...- icemtie eeessaaea as o7 60 
Ditto, in State of Mississippi ---------- ocala 229 S86 
Ditto, do. SREP Epa mate S66 50 
United States district tax, 4th district ...--- 140. 59 


Law expenses: 


Fee to S. Mitchell in suit vs Hunt and others 250 O00 
“ S$. Moreau Lislet on settl’m’t at the Louis’a 

ON EEE OS aces SOL Mn oD 300 00 

Com. Baldwin, in suit at Bayou Sarah_- 200 OO 

G. Livingston, in J. Pitot’s office.__---- 1,500 00 
A. ——,, in suit with G. Leon- 

oo ae tee ie cuca iie. SO OO 

ki. Mazureau, in *F lorida land cases..... ° 500 00 

Alex. P orter, in suit at Bayou Beeuf__-_- 200 00 
Isaac Baldwin, in various suits at Bayou 

ee RR ea pe Cie 378 00 

I. L. Turner, general counsel —__- .--~-- 4,576 56 
Edward Turner, fees in various suits in 

mney 
James Turner, fees in various suits In 

SN CREE cic chl nities saneesice westnesini- neil . j5o9 18 

J. N. Smith, fees in various eer ween: 545 00 

Thr. C. Seatt, fee in suit at Rapides __-- ool 12 

Nath. Evans, commissions on collee- 

a SU OO 
8921 Costs in various suits in the parish 


Oe IN «ies einstein aa ae 


oe ————— 
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Ditto in various suits, respecting Bayou 
RSPR oan one por ayo rereny ae siintiiiiiitaiaiaa 
Ditto in various suits respecting lands in 
ana arene iil didesl ith ibis alain 
Notarial records, &e , &C. ‘iebiildajyaia tials sini endailiin 


Miscellaneous expenses : 


Repairs of levee on Acadia lands_---..---- 
Repairs of road and bridge On bayou and 
Gentilly 
Ditto of houses on ditto. 
Ditto fences FAFSA Se ele ae 
Auctionee ‘Ty 's commission Ol) sale of real C sti ite. 
Surveys of lands on Bayou Boeuf_----- ~~~ 
Ditto in the the State of Missi’ppi .....--.- 
Ditto Terre au Boeuf and Gentilly- re 
Records relating to Florida lands, register’s 
fees, Ke. 
Expenses in anulling Daniel Clark’s mort- 
gage to the Spanish government on Florida 


———_— = = —_ —_ -- ee ee ee ee ee 


———— ee a a ce cee 


—_—_—— ee 


——— ee ee — —— 


EINE NE Pa ORC ER 
Broker’s commissions on sale of Houmas 


EE NRRRT CEG IRE SV OAD fh oa Oe aE RN Se 
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rah 


LS61 


#e)>e) 
Ooo 


12 


SS6 


690 
455 
S6 
OSU 
305 
)() 


11605 


10% 


LS6 ¢ 


) 


Counting-house rent from June, 1815, till 

eI a ep 
Clerk hire for same period._.....--------- 
lor advertising -- 
Postage stamps and petty charges --...--..--- 
lor stationery ni aaciidaapicaaiipait teenies an taste 
Beverly Chew 's travelling expenses attending 

the business in the country 


—— a i me a ee a i i 


Sn 
Subscription to Tennessee troops a a a 
Do. oe aa 


Henry Bry, for repairs of road on Ouachita 
lands, and compensation to him for attend- 


SE I lieiairkateseacciien'w- dittccnniesseibineaaranneliane 


8922 Interest account for balance, per con- 


O39 

2,048 
450 
oO 
159 


1.0338 
118 
50 
LO 


144 


IS 
1S 
D6 
OW 


‘~~ 


wi 


OO 
OO 
OW 
OO 


OU 


GAINES. 


19.925 87 


4S 96 


I 1st elie nin natin 


3 603 20 


QOO4 SF 


32,696 04 


H6.294 O09 


ad 


™- 


_ 


™- 
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“ F.” Interest account. 


Dr. 

Oe i i 
PS SL LENT PIER mT l 36 
ne us sn cosines enema mene ee 21 6S 
J. McDonogh i inca ceaeaetniaan iii eialans ain ania ‘divintuienanindinah aaa ial eiee mes Geet 45 OO 
I i 2 siseenion Gesneniaeaie ad ne aa 911 Si 
a aii sisi iniicisisi: saints tess Kia ne a 13 OG 
John Soulee- ei dhcaweaiais apiece inieaa eu ee oe cs 140 25 
i ep wucrmuee 466 56 
Oe is eee 855 3 
i teins nes iia iad G67 6S 
ee es. s ccnsnnmsemenean ae ua 543 06 
Heirs of J. B. Macarty as ieee sis aniniaseniieceiiaeaniiale ate ee 97D 7d 
Seen GF Tee. CORROOR.... ..«1<.cccasuuosenesenesn “RT 
CE, ELEN ME Roe ae ene TE 25? OO 
Reynaud & aan iiitieiciiadlaal tones ci 2 ne 
Will. Simpson on D. D. Clark’s vw" Eee 
W. Letherne, annuity -------- » imme to inhaniiieiil easel: 

ee ee ee ee ee es .  ewdnetinaniaakeen 17 31 

Due on Butler and MeLenthew.-_.— ~~~ - -- si 965 50 

es ee ee  .  . scuciepennaeneeeiiiiin ie alee a aks 392 18 

Pe Oy FE GE FES OB ncn cnnncniionedenecues 22 62 

Due on Henderson and Dertrehan’s....-.-.---------2 = 7,118 06 

ND OI 0. RI Ri rence cccncconntnieeiees 1? OO 

Due on M. & O. Fortier’s note, rece’d in payment of 

SE a aan SE TE G.O49 Or 

Due on notes rece’d in payment of 1 RORTOOD sicaicie tm 1 oe 

Due on notes received in payment of real I ee as 3.222 W 

Due at banks, and interest paid - -- Peete ROM 

Due at the Bank of Pennsylvania -_..-----------. : 1.027 43 

[Interest paid the Louisiana Bank on settlement---.---. 15,952 19 

Ditto to the Planters’ Bank .__-- aig 652 68 

Ditto to the Bank of Orleans : : ISS 8] 

8925 Interest paid on Daniel Clark’s bond for Ge ntilly 

LILLE a ee 1.600 00 
S7S,107 61 
Cr. 

Sr ike cleaned bell. stinenicre dite wniervcienineiniadinwik dias a 37 81 
Porter and Depeyster _-_-_- ee OREN eI Sr Nar SESE ORR 6 37 
as ceil cau ae aio need 34 18 
Horatio Spriggs-_--~---- anh anh evnnialaiiaieiieniinne ating 411 44 
a -  eusiuaeiiaas piensa L52 OO 
LEE LE NAL AO EEL ie ON ATE ST 30 12 
i a soni cate 19 12 
Oh ian ae sriiinihsiainiisaaiaallaSa Maa as a8 
Os Wee © i itticn ens ccnninminitiiiianaiins 24 75 


PEt a ME ~ 
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Eee ih I iii shi tetilnty sinc cainth ise ig wing 37 00 

2 F. we ee a RCE Aes RENE ohn cae ae ae Helper oP 993 37 

is i i dace nbeiaseiniitdeleeal nese bhaineann 26 3] 

i I i i ( TO 

W. Witherspoon -- SN Ra LSAT. SAT ee MT DD 37 

Ww. Dewem.......« cccikdiidel abla acaniin ibid aide iuadiens ewe are seaman 121 2d 

FF lL Ra NN CS CNN ONG RE TM 

D.C. Holliday.-_--- eee MO Ae Rete Ais eT WE meen ee 36 87 

ak Bia 1,801 81 

eae i peri ra be aero L(2 of 

5 ER eT 

RS SNE cei npind temiacimeiiebnnininns can “a ae 

UN, CR ccisahincninrprnsctleniniaiineenndiiieecnidnie x diinarenns te 75 OO 

A i eee: oe 

S. Robinson. Se ORT LE ee a PRN ENT Ren RENEE Ca RE 2 s01 D4 

Kimball & Wells... ee ee 

PR Ti edict neice: sendeiaiibinbgaian ainsiinc menos 737 86 

a 128 87 

is es a a ee 

a a 83 S] 

John PTE Tics casseinhes cid canes scnsnnnisie naa haealathlgaiiecaia iad Oso 94 

DD. We. CewOr un nen De et ako a eee Lee eR SOO Re ia 219 22 

ins Bn i 132 7d 

R. Munson and others, collected by James Turner.. Lo9l 35 

Urquhart & Williams. _____- LES aS SYS an eee 

Dividends on stoeck__._-- Ree a ee hy are aN 3.748 30 

rents of houses on Hospit al St es a ae oe AAO 

ditto of bayou and Gentilly prop’y------ ---- 2,004 95 

$924 ground rent on bayou Ss ER RTO me 2 342 O06 

EE AEN te, Se re na ewecdenc ae 

S75,107 61 

“G.—Consolidated statement of the partnership accounts. 

To amount of Daniel Clark’s partnership debts, “B”_ ~~ 345,259 49 

Ditto Chew & Relf’s ditto, Oe 86598 SO 

SORES Ce iii di inc cette sinianatabianaiieiiiilacdias caidas 66,294 O09 
Daniel Clark’s indorsement on W. Harper's protested 

eee 8s Mie A as at Leen ee 5219 OO 
Daniel ¢ ‘larl k’s indorsement on W. Donal Ison’ ~ protested 

I i snide EEN eye es I A ad 4.750 OS 
Chew & Relf’s and D. Ch rk? se endorse ‘ment for James 

i ee 16.721 5d 
Thomas Powers. for taxes on Florida lands held by Dan’l 

Clark as security of a debt due by Powers_-- - panne oo4 40 

Ta ixes on Ie lorida lands conveyed to the Marquis Yrye- od OS 
Eugene de lecher’s protested nétes received in payment 

of Gentilly SS ENS SLT Re ee re 2.39) oF 

S5H?6.040 SY 


0 get. 


‘Wrenmeaennetncneripen 
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By amount of assets of Dan’l Clark’s estate in partner- 


OO i lias sci cactenivrennigec $556,280 $1 
Amount of assets of Chew & Relf’s estate in partne rship, 

a ae sisson So 
Balance ‘unprovided for on the 31 December, 1827_.___- 18,050 38 


S5H26H0419 SP? 


The foregoing accounts were made up to the 31 Dee., 1827, em- 
bracing various statements transmitted to Mrs. Mary Clark, the sole 
legatee, at different periods, as the liquidation progressed, during 
her lifetime, and afterwards to Mr. Joseph Reed, her executor, were 
furnished at the date to Mr. George Green, Jun., the attorney of the 

two heirs, and were approved of by him to one exception, as 
SO25 appears by his letter of the 12 April, IS28, to Mr. Joseph 
Reed, a copy of which is annexed hereto. 


: H.”—Supplementary account of the liquidation of the joint estates 


of Daniel Clark and Chew and Relf made up to the 31st Decem- 
ber, 1837. 


To balance of account of the 3lst December, 1827, er... $18,050 38 


[Incidental charges : 


Taxes on bayou property .... ...........««. 400 25 
Ne Ge a2 & 
EE a 50 00 
Ditto Florida, including $29.75 for Mar- 

: Oe BE Hi ti deice wennennae 99 O00 
Ditto St. Bernard or Terre aux : Beuf.... 24 {7 
Gol 535 

Less— 


Refunded by W. W. Whitney his propor- 
tion of taxes paid on bayou lots. $i50 00 
Refunded by D. de la Croix on 


a 


Bayou a ae ee 24 8o 
177 83 
173 62 
Law expenses : 
Fee in case of Fried vs. D. W. Coxe —_-- : 100 00 
Fee to Lucius C. Dunean in suit of W. W. 

Wy ee OE Be OD bn nc cn rw cnccinn 2650 00 
Fee to E. Mazareen and R. Keene. se 
Kee to D. Seztess do. do. : HOO OO 
Fee to E. Mazareen in appeal on I lorida land 

Pe, ROR ea REP ee seiniaiauaaas 314 62 
kee to Sp rare ling for € examming |: ind title 

SEAS Sen ee Re arg een a 155 75 
Fee to Bowen & King, fee in suit of Mrs. 


RI certain tenetmenmn cnnnnnneninn 300 00 
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kee to Moreau Lislet, fee in suit of Fletcher 


a ia 150 00 
Kee to J. N. Smith. fee in suit of Le Breton’s 

i -rplemaes: ‘ sis iinet a ictal oa 26 FD 
Costs in suit of Le Breton’s heirs. - iiascsins 74.18 


Costs in oy court in appeal, Florida 


lands, &ec.__- Reena eas) en : 66 00 
$926 Costs in a with Keene ‘and W hit- 
ee Fi A RL RO S526 64 - 
Less received of Keene ....-._.~-- 125 83 
402 S] 


Transcript of record in the Ist district court, 
to be used in the defence of Mrs. Lampe’s 


ee nnn arin: date ee eal 152 62 
Notarial fees for r copies of documents in va- 

rious sults -_.. -- nie mccain 46, OU 
Expenses of commissions se ent to Matanzas 

and Philad’a in Whitney and Keene suit 410 OO 
expenses of a commission in Mrs. Lampe’s 

eee sh asec sins lenlipeaese acest ites tibevadialiadai 20 00 
Proportion of expenses — Terre aux 

eae oer eee | io OF 
Repairs of bayou road and bridges Danita shit 88 7d 
Publication of answer to Keene ...--_.--.- 20 OU 


To balance. sae ee etnies Chey eomienee taciihenai ei 


July, 1838, paid Ist Municipality taxes on 
ELAN OT NCEE: 17 50 
By amount received of Isaac Baldwin in 
compromise of sale of Bayou seul in dis- 
pute with Spencer's heirs -- ~~ —- -- 
One undivided moiety of 14 arpents of lands 
held conjointly with D. De la Croix, at 


‘Terre aux Boeuf. sold to a Alphonse 700) OO 
One undivided moiety of 6 arpents sold to 

SSS GS TRE OS E00 OO 
One undivided moiety of 8 arpents sold to J. 

Alphonse .__..- aces bideinaanieteee deat ivdaleaadediaias LOO OO 
One undivided moiety of | arpent sold 

Carri . ee ss cildedil ctsisinlbiadiuaiscie 20 O00 


6.608 73 


11.800 06 


1.450 OO 


= wit liao ath O™ Rey8~ 


ee eee 4 


iine~~ae a 4 
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A house and lot in Suburb St. John sold to 


ig kt, re one 900 OO 
Am’t collected of a judgment obt: ined against 
a rr anne ee ils 592 57 
on collected of ‘Josep h Vid: i. ‘through 
ee er a sciideniebibiee ae eee 120 00 
Amount collected of Louis Set ams Pie 2.233 7] 


=< ee eee 9 166 OS 


26,262 56 


Property remaining unsold: Bayou lots, 70,000 arpents Florida 
lands; an undivided portion of land in the parish of St. Bernard, 
held conjointly with Dusnan de la Croix; several tracts of land and 
town lots in the State of Missouri, titles in dispute. 

New Orleans, 27th August, 185s. 


(Signed) RICHARD RELF. 
: ? BEV. CHEW. 


Act of Copartnership wnreres to and Annered to the Account of Chew 
and elf. 


Articles of agreement made and concluded between Daniel Clark, 
Esq., of this city, of the one part, and Beverly Chew and Richard 
Relf. of the second part, witnesseth: 

That whereas, in the year 1501, the aforesaid Beverly Chew and 
Richard Relf entered into partnership for the transaction of com- 
mercial concerns in this country with Daniel W. Coxe, Esq., of 
Philadelphia, who bad previously thereto been carrying on business 
In this country in company with and under the name of Daniel 
Clark, Esq., aforesaid, to whose affairs the house of Beverly Chew 
and Richard Relf succeeded; and whereas, on the 11th July, 1811, 
a supplementary agreement was entered into for the liquidation of 
said concern, fixing the profits that the aforesaid Bev. (Chew and 
Richard Relf were to receive, and at the same time a distinet agree- 
ment was made between Daniel W. Coxe and Daniel Clark for their 
respective interests in the general concern, which several agreements 
it has, however, from the peculiar circumstances of the times and 
the nature of the affairs, been hitherto unprofitable to carry into 

effect; neither can the parties at this moment contempiate an 
$928 early conclusion of them, but, being mutually desirous of es- 

ts ablishing the principle of a gener: al settlement when it m: Ly 
be found practic ab le, have agreed as follows: 

That in leu of the funds, stipulated in the agreement before 
referred to, dated J1th July, 1811, fixing the profits of Beverly Chew 
and Richard Relf, they do trom this day Commence jointly and co- 
equally with Daniel Clark in all the property, debts, &c., held either 
in their own name or in that of Daniel Clark or Daniel W. Coxe, in 
this country, arising from the late concern of D. Clark, or Chew and 
Relf, a schedule of which to be furnished by Daniel Clark and hereto 
annexed, saving and excepting the house occupied by Daniel Clark 
on the Bayou road, as well as the estate inherited from TT. Wilkins, 


~] 
- 
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which is hereby acknowledged to be said Daniel Clar'’s private 
property; and that after the payment of the debts of the concern, 
including those of Daniel Clark, of which there is a schedule here- 
unto annexed, and a tinal settlement and pavinent of the balance 
that may be due Daniel W. Coxe, which payment is to be made out 
of the general funds, then the remaining property, either of lands, 
debts, or other effects, to be equally divided between the parties, each 
one-third. 

2. That in order to promote the general good Daniel Clark engages 
to relinquish in favor of the concern the sum of fourteen thousand 
dollars, arising from the third instalment of his contract with the 
Navigation Company, which Beverly Chew and Richard Relf are 
hereby authorizes to receive and apply to the use of the house. 

3. That for the better conducting of affairs in future. one of the 

parties shall, as early as practicable, remove to some city of the 
8929 Atlantic States and form an establishment of such a nature 
as Inay appear advantageous to the general concern. 

4. That neither of the parties during the term of the agreement 
shall withdraw from the concera any funds for individual purposes 
other than for defraying their personal expenses, which are hereby 
limited to —— dollars per annum, and that upon a final settlement 
the amount of the respective private accounts shall be brought into 
view on the division of the property. 

In testimony whereof we have hereunto affixed our seals and 
signed our names, in presence of witnesses, at New Orleans, the nine- 
teenth day of June, one thousand elght hundred and thirteen. 


(Signed) DANIEL CLARK. 
; BEV. CHEW. 
; RICHARD RELF. 


Temoins: 
Ih. DUTILLET. 
H. W. PALFREY. 
Letter Annexed to and Referred to in the' Account of Chew and Relf. 
(Duplieate.) 
PHILap’a, 23 May, 1828. 
Sir: In consequence of a recent letter from Mr. George Green, Jr., 
relating to the affairs of the late Daniel Clark, which he informs 
me he had communicated to you, | have now the pleasure to ad- 
dress you on the same subject. Mr. Green requests me to “co-operate 
with you to effect the hecessary sales to close the concerns, to con- 
firm the sales already made, and to continue your authority to make 
any others necessary to defray the debts of the joint estates of Daniel 
Clark and Chew and Relf, including that due to the house of Daniel 
Clark; and that, this being done, a general sale should be made of the 
remaining property and the amount divided agreeably to the 
$930 articles of copartnership’—all of which I will cheerfully do. 
As I never had any intention of withdrawing the authority 
heretofore given you, it seems unnecessary to say that I continue 
it. As Mr. Green has not pointed out the manner in which [ am 


a a 


yee 


y a 
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to aid you in promoting this very desirable object, I have to ask 
that favor of you, while at the same time I express not only my 
willingness but anxious desire to have the affairs of the estate so 
far settled as to enable the heirs of the mother, whom I represent, 
to form some opinion of the probability of their receiving anything 
on closing the extended concerns in which you, as his late partner, 
had, or as his executor now have, undoe- your charge. Expectations 
and hopes have been entertained which | should be glad could be 
realized; but while I have your opinion of the probable result, I 
cannot give encouragement to hopes which | fear have been founded 
solely on the vast amount heretofore presented, To enable me to 
give satisfaction as far as practicable, I respectfully request such in- 
formation as you may possess and your candid opinion on the pres- 
ent state of the concern and its future prospects, with your opinion 
of the measures which it becomes me to adopt. Having entire con- 
fidence in your judgment and anxiety to close a concern, no doubt 
troublesome and intricate, | will cheerfully co-operate with you in 
the course to be pursued to that end. 

I am, very respectfully, your most ob’t servant, 
(Signed) JOSEPH REED. 


P.S.—As | have been requested by Mr. Green to write to Mr. L. 
C. Duncan, with whom many of the papers relative to the business 
have been left, I have done so. 


Mr. RICHARD RELF. 


SOt} | Copy of (! Leth ;’ from (reorge (rree hi. Si’... lo Joseph Peed. Phila- 
delphia, and Annexed ly thee Account filed hy iY if and Chew. 


NEW ORLEANS, 12th April, 1828. 

Sir: I have written twice to Dr. Barnes, requesting him to com- 
municate the contents of my letters to vou. 

Since I have been here, acting under power of attorney from two 
of the heirs of Mrs. Mary Clark, deceased, | have been making in- 
quiry into the probable result of the affairs of her son, Daniel Clark. 
Some of the accounts have been furnished to you, and cODIes of the 
others will accompany this letter; many of the papers relative to 
the business will remain with Mr. L. C. Dunean, to whom you can 
write on the subject. , 

Mr. Richard Relf, the acting executor, has afforded me all the in- 
formation in his power, and [| would recommend to you to co-oper- 
ate with him in effeeting the necessary sales to close the concern. 

The state of the estate will best appear from the accounts. 

There is a disputed sale of a tract of land, on the Bayou Bieuf, 
which may be compromised for about $20,000; some land in IIli- 
nois, valued by Mr. Millanphy at $14,800; an interest jointly with 
Mr. Delacroix in a tract of land near New Orleans, on the Terre- 
aux Boeuf, together with some lots in the Suburb St. John. 

Part of the Terre aux Boeuf land has been recently sold, with my 
concurrence, for about $4,000, and further sales will probably be 
effected ; the lots in the Suburb St. John were let on ground rent, 
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with a clause that, the rent being unpaid for three years, the prop- 

erty should revert; and the major part of them are on this condition, 
and it may Cause some trouble to secure the titles. 

S952 The part of Mr. Clark’s property seems to have been very 
much overrated. 

In the accounts you will see a transfer of $14,000 from Mr. 
Clark’s separate estate to the joint act, founded on clause No. 2 in 
the articles of agreement between D. C. and C. and R., a copy of 
which has been furnished to Doctor Barnes, and will be transferred 
to vou by him. This clause I consider untenable, for reasons here- 
after alleged. 

This amount being transferred to D. C.’s private estate, to which 
it of right belongs, [ should propose that the accounts, as furnished 
by Mr. Relf, should be made the basis of a settlement; that you 
should confirm the sales already made,and continue your authority 
to him to make any others necessary to defray the debts of the joint 
estate of Daniel Clark and Chew & Relf, including that due to the 
heirs of Daniel Clark; and that, this being done, a general sale of 
the remaining property should be made, and the amount divided 
agreeably to the articles of partnership. 

Mr. Relf seems to consider that the sum of $14,000 transferred 
was an allowance made by Mr. Clark for his retaining a house built 
by him in the Suburb St. John. 

The articles of copartnership are very explicit on this point, and 
make special reservation of the house called the “ house on the 
Bayou road ;” and, viewing the intentions of the things, it seems 
rather a compensation for Mr. Clark reserving a contract for dig- 
ging acanal made with the Navigation Company, which was after- 
wards abandoned. 

The sum of 814,000 is to come from a certain source, viz., “from 
the third instalment of his contract with the Navigation Company,” 
and an authority is given to the partners to receive and apply this 

to the use of the house. 
S38 This instalment never having been received, be the inten- 
tion What it may, the sum does not become due. 

This is the only disputed point, as it is one I should by no means 
be inclined to clive uy. 

The Bayou house itself is ruinous and of little value, and the ad- 
joining lots are the properly of the joint concern. 

[shall be happy at all times to communicate with you on the 
subject, and Mr. Relf and Mr. L. C. Duncan will afford you all the 
Information in their power. 

| may possibly return here again, but sail shortly for Liverpool, 
where any letter addressed to George Green & Son will reach me in 
the meantime. 

[ remain, yours, very truly, 
(Signed) GEORGE GREEN, Jr. 


P.S—Since writing this letter Mr. Relf has reminded me of a 
claim which is set up against D. Clark by the heirs of James 
Iletcher. 
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It appears that Mr. C. acted for the wife of Fletcher in the sale of 
some property under a decree of court, but sold it by private sale, 
and not by auction, and the heirs have, in consequence, commenced 
a suit. 
There is a possibility of its being compromised, but Mr. Relf 
doubts whether it Is advisable to do so. 


Puli On Vie i and elf. 


In the Court of Probates in and for the City and Parish of New 
Orleans. 
I RIDAY, Tth Septe nabe r, LS3S. 
Present: The Honorable J. Bermudez, judge. 
Estate of DANtiEL CLARK. 

On motion of A. Hoa, Esq., of counsel appointed by the court to 
represent the absent heirs, it Is ordered by the court that Beverly 
Chew and Richard Relf do bring and file into court, on or before 

Thursday next, the 15th September instant, at 10 o'clock a. 
8934 m., all the papers, titles of property, notes or obligations not 

yet collected, as mentioned in’ the inventory, and not yet 
filed in court, the originals of the articles of agreement in partner- 
ship of Clark, Relf, and Chew, and the papers and documents re- 
ferred to in said articles of partnership as being annexed to the 
same. 

(K-tract from the minutes.) 

(Signed) W. F.C. DUPLESSIS, = [skat.] 
Regist ;’ of Walls. 


She riffs Re turn. 


Received September 7th, 1858. Richard Relf being absent, the 
within copy could not be served. Returned 15th September, 1838. 
(Signed) GEO. W. GARIN, 
Dy Sheriff. 


Rule by A. Hoa, Atty of Absent Heirs, on Chew and Relf. 


In the Court of Probates in and for the City and Parish of New 
Orleans, 
I RIDAY, Septe mber L3th, ISS. 
Present: The Hon. Jo. Bermudez, judge. 
Estate of DANIEL CLARK. 

On motion of A. Loa, lsq., of counsel appointed by this eourt, 
that Beverly Chew and Richard Relf do bring and _ file, by order of 
the court, into court, on or before Thursday next, the 15th Septem- 
ber instant, at 10 o'clock a. m., all the papers, titles of property, 
notes or obligations not yet collected, as mentioned in the inventory, 
and not yet filed in court, the originals of the articles of agreement 
in partnership of Clark, Relf, and Chew, and the papers and docu- 
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ments referred to in said articles of partnership as being annexed 
to the sume. 
(Extract from the minutes.) 
(Signed) W. F.C. DUPLESSIS, [set | 
le gist rof Wills. 


7} 4 > . 
Sli rips Petw fi. 


Received September 7th, 1838, and on the Sth served a copy of 
the within order on Beverly Chew, Esa’r in person. Returned 17th 
sept., ISDS. | 

S935 (Signed) GEO.W. GARIN, 
Dy Sheriff. 


Opposition of ( ‘aroline ( lark. Wife of John Barnes. and of Sarah J. ( amp- 
hy }] ‘a thie Account hiled hy iM It ra Vis il’. Ierecutors. 


To the Honorable Joachim Bermudez, judge of the court of pro- 
bates in and for the parish and City of New Orleans: 

The opposition of Caroline Clark, wife of John Barnes, residing 
in Port Gibson, State of Mississippi, duly assisted and authorized in 
this behalf by her said husband, and of Sarah J. Campbell, resid- 
ing at Manayunk, in the State of New York, both heirs under a 
universal title for one-fourth each of the late Mary Clark, mother 
and sole heiress of the late Daniel Clark, to the account filed by 
Richard Relf end Beverly Chew, testamentary executors of the last 
will and testament of the late Daniel Clark, respectfully represents 
that they oppose the homologation of said account on the following 
grounds : 

Ist. The executors do not show the dates at which they received 
the different sums with which they debit themselves, nor the date 
at which they paid the different items with which they credit them- 
selves, as they are bound to do, in order to ascertain the amount of 
interest for which they ure responsible. | 

2d. These Opponents specially deny that either their testatrix or 
they themselves ever approved of any part of the account now pre- 
sented ; and they also deny that any person having authority from 
their testatrix or themselves approved of or confirmed said account 
or any other account of the executors, as alleged by them. 

od. The executors are bound to produce the coples of the titles of 

thre prop rty which they allege to have sold. 1) order to en- 
8936 able these Opponents to ascertain whether said sales were 

made, and whether the sales, if made, are legal, as well as 
the extent and nature of the property sold. , 

lth. The executors have not accounted for all the property that 
came into their hands, as shown by the inventories, nor have they 
stated with sufficient clearness and precision what property remains 
In kind. 

oth. These opponents Oppose and contest all the pris Le sales of 
property alleged to have been made by the executors, and now 
charge and aver that, if said sales were made as stated, the executors 
acted illegally and tortiously in making said sales, and could trans- 
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fer no title to the persons who may have purchased from them ; 
they hereby specially reserve to themselves the right of claiming 
and recovering the property of the persons who may be In posses- 
sion thereof: but the executors are bound to account for the rev- 
enue of said property in the shape of damages, for having, by their 
illegal acts and dotngs, deprived them of the possession and = civil 
fruits of said property, as will be more particularly stated hereafter, 
In averring the amount of damages sustained by each particular 
private sale, which averment all refer to this 5th ground of opposi- 
tion, in the same manner as if it was repeated in each one of them. 
6th. These opponents specially Oppose the different items, being 
Nos. 60 and 82, both inelusive, under the head of Damel Clark’s 
private estate, purporting to be charges and expenditures on account 
of a contract with the Orleans Navigation Company for the digging 
of a canal: they aver and charge that the executors had ho right 
to cede said contract and pay five thousand one hundred and four- 
teen dollars and sixteen cents to Dusnan de la Croix for as- 
8937 suming the fulfilment of said contract; that a large sum of 
profit might have been realized by the execution of said con- 
tract. And these opponents and the other heirs have sustained 
damage and injury, by reason and In consequence of said illegal 
acts on the part of the executors, to the amount of twenty thousand 
dollars and upwards, for which the executors are liable and respon- 
ible to them. 

7th. The item of five thousand nine hundred dollars, alleged to have 
been paid to Stephen Henderson for interest on deferred payments, is 
opposed and denied. It is accompanied by no voucher. If this 
sum was paid, it was through the fault and maladministration of 
the executors, and the heirs are not chargeable therewith. 

8. The item of six thousand and sixty dollars and sixty-three 
celts, alleged to have been remitted to Mrs. Mary Clark, is opposed 
and denied. It is not supported by any voucher, and the executors 
are called on for proof of said charge. 

9 The item of fourteen thousand dollars ts opposed and denied. 
The executors have no right to credit themselves with that sum. 
The contract of partnership to which they refer does not support 
sald charge. 

10. The item of four thousand four hundred and eleven dollars 
and five cents, for the executors’ commissions, Is Opposed and denied. 
The executors are entitled to no commissions, because they have 
hot complied with the duties of their office in rendering ah account 
of their administration at the period required by law; and even if 
they were entitled to a commission, that charged is on too large an 

account. 
S938 11. The executors are responsible for the value of twelve 
slaves, which they allege to have sold at private sale to Ber- 
mudez, Fils, N. Wyer, Wm. Robinson, and John McDonough for 
thirteen hundred and fifty dollars. These sales were illegal, and 
the executors are liable for the full value of said slaves, which these 
opponents aver Is upwards of five thousand dollars. 
12. The executors are responsible for fifty-seven slaves, which they 
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allege to have sold at private sale to Dusnan de la Croix for eighteen 
thousand one hundred and twenty-eight dollars. This sale is ille- 
gal, and the executors must account for the full value of said slaves, 
which these opponents aver is thirty thousand dollars and upwards. 

15. The executors are lable to these opponents for the damage 
which they and the other heirs have sustained by the illegal sale 
of a plantation near oo known as the Ridge plantation, which 
they allege to have sold ; t private sale to R. L Ivingston lor seven 
thousand and five saciid dollars, which damages amount to up- 
W: ve of fifty thousand dollars. 

These opponents and the other heirs have sustained damage: 
to ie amount of twenty thousand dollars by the illegal sale of a 
tract of land in the State of Mississippi, alleged to have been sold at 
private sale to Mr. Hart for six thousand seven hundred and twenty- 
three dollars, for which the executors are bound to account. 

The executors are bound to account to these opponents, and 
the other heirs, for the house and other improvements on the Bayou 

and Gentilly road-, known by the name of the Bayou house, 
8939 which, by their fault and neglect, has been dilapidated, and 

has fallen into total ruin, which house and other improve- 
ments were worth upwards of twenty thousand dollars, with which 
the executors must be charged. 

17. The item of one hundred and fifty thousand dollars, alleged to 
have been paid to Daniel N. Coxe, of Philadelphia, Is not supported 
by any voucher, and is opposed and denied. 

IS. The item of twenty-one thousand seven hundred and ninety 
dollars, alleged to have been paid or refunded to Wade TH: ampton for 
a recision of the sale of Ouachita lands, is supported by no voucher, 
and is opposed and denied; and these opponents aver that the sue- 
cession cannot be charged with said sum, even if it has been paid, 
which, however, is denied. 

The item of four thousand nine hundred and fifty-two dollars 
and forty-six cents, alleged to have been paid on account of an an- 
nuity, Is not supported by any voucher, and is opposed and denied. 

20. The private sale of a tract of land in Ouachita, known as the 
Cypress Swamp, to Nicholas Girod for twenty thousand dollars, is 
legal and much below its real value, and has caused to these oppo- 
nents and the other heirs damage to the amount of upwards of fifty 
thousand dollars, for which the executors are bound to account. 

The private sale of an undivided right of the Maison Rouge 
tract is legal, much below its real value, and has caused damage to 
these opponents and the other heirs to the amount of upwards of 
twenty thousand dollars, for which the executors: are bound to ac- 

COUNT. 

SUAO 22. The private sale of a tract of land in Acadia to ple 

Kenner and P. Minor for nine thousand dollars is illegal, « 
much below its real value, and has caused damage to these op fae 
nents and the other heirs to the amount of upwards of twenty thou- 
sand dollars, for which the executors are bound to account. 

The private sale of a tract of land in Attak: apas to D. W. Coxe 
for wth thousand six hundred and fifty dollars is illegal, much be- 
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low its real value, and has caused damage to these opponents and 
the other heirs to the amount of upwards of twenty thousand dollars, 

24. The private sale of a cypress swamp on Canal Carondelet to 
I. Blane for four thousand seven hundred and sixty dollars is ille- 
eal, much below its real yalue, and has caused diy nave to these Op- 
ponents and the other heirs to the amount of upwards of one hun- 
dred thousand dollars, for which the exeeutors are bound to account. 

25. The private sales of three tracts of land in Opelousas to C. La- 
vergne and W. B. Le Brotin and V. Navarre are illegal, much below 
their real value, and have caused damage to these opponents and 
the other heirs to the amount of upwards of five thousand dollars, 
for which the executors are bound to account. 

26. The private sale of a tract of land at Gentilly to Ek. de Flechier 

for five thousand five hundred and ninety dollars ts illegal, 
SO4] much below its real value, and has caused damage to these 

opponents and the other heirs to the amount of upwards of 
twenty thousand dollars, for which the executors are bound to ac- 
count. 

27. The private sale of a tract of land at Gentilly, to P. A. Dela- 
chasse, for two thousand four hundred dollars, is illegal, much un- 
der its value, and has caused damage to these opponents and the 
other heirs to the amount of upwards of twenty thousand dollars, 
for which the executors are bonnd to account. The dimensions of 
this tract of land are Incorrectly stated, as will be seen by refer- 
ence to the title, which the executors are called LLprorl to produce, 

28. The private sale of a tract of land to ©. Montrevil for eleht 
hundred dollars is illegal, much below its real value, and has caused 
damage to these opponents and the other heirs to the amount of U})- 
wards of ten thousand dollars, for which the executors are bound 
to account. The dimensions of this land are also incorrectly stated 
in the account. 

29. The private sale of a tract of land at Lafourche to P. Gueno 
for thirteen hundred and fifty dollars is tllegal, much below its real 
value, and has caused damage to these opponents and the other 
heirs to the amount of upwards of five thonsand dollars, for which 
the executors are bound to account. 

50. The private sale of a tract of land near Baton Rouge, for 
twelve hundred and fifty dollars is illegal, much below its real value, 

and has eaused damage Lo these Opponents and the other 
S942 heirs to the amount ot upwards of ten thousand dollars, for 
which the executors are bound to account. 

31. The private sales of the lots of ground in the Suburb St. 
Mary, to the following persons, viz: Louis Biera, Alex. St. Arnaud, 
Veuve Sobet. Cr. Corregoles, Thos. Bonselgnem, Planche X Comeelle, 
and Vincent Rillieux, are illegal, much below their real value, and 
has caused these opponents and the other heirs damage to the 
amount of upwards of fifty thousand dollars, for which the exeeu- 
tors are bound to account. 

32. The private sale of a house and lot in the Suburb St. John to 
P\ Keene, for one thousand and elghty dollars, Is illegal. and has 
caused to the opponents and the other heirs — to the amount of up- 
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wards of one thousand dollars, for which the executors are bound 
to uccount. 

35. The private sales of two lots of ground in the Suburb St. 
John, the one to Jos. Amedor, for one liundred and sixty-tive dol- 
lars, and the other to Davis and Abot for one hundred and fifty dol- 
lars, are both illegal, much below their real value, and has caused 
damage tO these Op pore hits and the other heirs to the amount of up- 
wards of one thousand dollars, for which the executors are bound to 
account. 

34. The private sale of a lot or tract of land on the Bayou Boouf, 
to Hugh Brown, for three thousand dollars, is illegal, much helow 
its real value, and has caused damage to these opponents and the 
other heirs to the amount of upwards of ten thousand dollars, for 

which the executors are bound to account. The dimensions 
S945 of this land are also incorrectly stated. 
30. The private sale of a tract of land onthe Bayou Beouf, to 
George Mathews, for three thousand one hundred and fifty dollars, is 
illegal, much below its real value, and has caused damage to these op- 
ponents and the other heirs to the amount of upwards of twenty thou- 
sand dollars, for which the executors are bound to account. The 
dimensions of this land are also Incorrectly stated. 

56. The transfer to Daniel W. Coxe of the Maison Rouge grant to 
Ouachita lands, and of one hundred and fifty arpents of Florida 
lands for an alleged debt due to said Coxe, ts illegal, because no such 
debt was due to Coxe; and if even Coxe had a claim the executors 
had no right to give the land in payment. This illegal transaction 
has caused damages to these opponent and the other heirs to the 
amount of upwards of two hundred thousand dollars, for which the 
executors are bound to account. 

o7. The privates sales to various persons of forty-five slayes (stated 
In the executors’ account to have been acquired of Claiborne Brooks 
and Samuel Elkins,) for the aggregate sum of fourteen thousand nine 
hundred and seventeen dollars, is iNegal, and much below their real 
value, and has caused damage to these opponents and the other heirs 
to the amount of upwards of ten thousand dollars, forwhich the ex- 
ecutors are bound to account. 

oS. The law expenses, amounting to fifteen thousand nine hun- 

dred and twenty-three dollars and forty-eight cents, stated in 
8944 the account marked “FE,” and alleged to have been paid to 

different persons, are contested and demied; and in case it 
should be proved that they have been paid by the executors, then 
these Opponents say that charges are exorbitant, and were unneces- 
sarily incurred, and the executors are not entitled to be credited with 
suid sum. 

oo. All the items in the account marked “ EF,” entitled “Account 
of the charges incidental to the liquidation of the joint estates of 
Daniel Clark and Chew and Relf,in partnership,” are contested and 
denied, and the executors are called on for the strict proof of all and 
Cvery one of these charges. 

40. The law charges, charged in the supplemental account 
marked “H,” amounting to six thousand six hundred and eighty 
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dollars and seventy-three cents, are contested and denied; as also 
the charge of twenty dollars for the publication of an answer to 
Keene. The existence and amount of all these charges are contested, 
and if they have been incurred it is contended that the succession 
is not hable for them. 

41. The executors are bound to pay interest on all sums which 
have come into their hands from the period of the expiration of their 
legal term of executorship until they pay thesame. They are bound 
to charge themselves with this interest, which they have failed to do. 
These Oppenents can not at present know the precise amount of in- 
terest for which the executors are responsible, because they have not 
stated the dates when the different sums of money were received by 

them. 
S945 W herefore these Opponents pray that this, their Opposition, 

be sustained, and the executors held liable for the dif- 
ferent sums of money with which they are charged in this opposi- 
tion; that the items to their credit which are contested be rejected, 
and that judgment be rendered against the executors, Beverly Chew 
and Richard Relf, in solido, in accordance with this opposition ; and 
these opponents expressly reserve to themselves the right of filing 
further and other Opposition ; and they Oppose any partial homolo- 
gation of the account, because the executors have not exhibited the 
necessary papers and youchers to enable these opponents to examine 
and investigate said account fully and thoroughly, and because said 
account Is In many respects vague and not as explicit as it ought to 
be. And they pray for all such other and further aid, relief, and 
remedy the nature of their case may require and the law will permit. 

And as in duty bound, Ke. 

(Signed) C. ROSELIUS, Att'y. 


A. Hoa, of counsel for absent heirs, jos in the above opposition, 
assumes the same grounds, takes the same conclusions, and wishes 
the said opposition to be considered as filed in toto by him in his 
aforesaid capacity of attorney appointed by the court to represent 
‘the absent heirs; and this opponent further alleges as a new ground 
of opposition that at least fifty slaves mentioned in the inventory 
are not accounted for; that it is Impossible to distinguish those 

slaves who have been sold from those who remain unsold or 
8946 not accounted for, but by the difference of numbers this op- 

ponent avers that said Beverly Chew and Richard Relf are 
answerable to the succession for the sum of tw nty-five thousand 
dollars, the appraised value of said fifty slaves not accounted for. 

And this opponent, as in duty bound, &e. 

(Signed) A. HOA, 
Atty of Abt FTeirs. 


Opposition of Wed’ w Doistontaine ln the Account of Chew and Relf. 
Filed 28th Sept., IS3S. 
To the hon’ble J. Bermudez, judge of the court of probates of the 
parish of Orleans : 
The petition of Judith Neillon, widow of the late Pierre Baron 
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Boisfontaine, living in the parish of Orleans, acting as natural tu- 
trix of Philippe, Josephine, Adelaide, Gustave, Marie, and Oscar 
Boisfontaine, the minor children born from her marriage with the 
late Pierre Baron Boisfontaine, respectfully shows: That the late 
Pierre Baron Boisfontaine bought by an act executed before Jolin 
Lynd, not. pub., on the 6th of March, 1811, from the late Daniel 
Clark a certain tract of land situated in the parish of Kast Baton 
Rouge; that subsequently the said Boisfontaine sold the said land 
to Antoine Cavelier, Jr., and John Davenport - that on the 28th day 
of July, 1827, the heirs of the late James Fletcher instituted suit 
against the said A. Cavelier, Jr., and Davenport in the hon’ble dis- 
trict court of the third judicial district for the recovery of the said 
land, in which suit they obtained a final judgment for the three 
undivided fourths of the said land; that in the said suit 
the said A. Cavelier, Jr., and Davenport called the said Bois- 

fontaine in warranty, and the said Boisfontaine called 
8947 the heirs of the late Mary Clark, who herself had been 

the -sole heir of the late Daniel Clark, in warranty; 
that a final judgment was rendered on the 7th of July, 1854, 
in the said suit between all the said parties interested on the 
Guestions of improvements, rents and profits, and Warranty, 
Which was afterwards confirmed on appeal by the supreme court 
of this State; that by the said judgement the said Boisfontaine was 
condemned to pay to the said A. Cavelier, Jr., and John Davenport, 
the sum of $20,550 for the rents and profits and the value of the 
three-fourths of the land; from which the said A. Cavelier, Jr., and 
John Davenport, had been evicted in the said suit, and also about 
$1,000 for one-half of the costs of said suit; and the said Bols- 
fontaine had judgment over for the said sum of $20,550, and for 
the half of the said costs, against the heirs of Mary Clark, who 
was the heir of the said Daniel Clark, the warrantor of the’ said 
Boistontaine. 

Your petitioner further shows that thereafter the said A. Cavelier, 
Jr.,and John Davenport were evicted from the said land, and their 
claim against the said Boisfontaine, and of the said Boisfontaine 
against the said heirs of Mary Clark, for the said sums of money, 
became thereby perfect, and that no part thereof has hitherto been 
paid by the said heirs; that the said Boisfontaine departed this 
life on the 7th of Jannary, 1836, leaving your petitioner, his widow, 
and the aforesaid minor children born from his marriage with your 
petitioner; and that on the 18th of January, 1836, your petitioner 
was confirmed as natural tutrix of her said minor children, by the 

h’ble court of. probates of the parish of Orleans. 
SO48 Your petitioner further shows that on the 20th of May, 

1811, the said Daniel Clark made an olographie will, by 
which he left all his property to his mother, Mary Clark, and 
appotnted Richard Relf and Beverly Chew his testamentary exee- 
utors; that in the year 1S15 the said Clark departed this life; that 
the said will was opened and ordered to be executed by the probate 
court of the parish of Orleans; that the said Mary Clark aecepted 
the succession purely and simply, and sent a full power of attorney, 
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executed on the Ist of October, 1815, to the said Relf and Chew, 
under which they afterwards acted; that thereby the functions of 
the said Relf and Chew as exceutors ceased: that the said Mary 
Clark afterwards, viz., on the 22d of November, 1817, executed a 
will; that she died in June, 1825, at Philadelphia, in the State of 
Pennsylvania, where and when the said will was probated; that by 
the said will she instituted Eleanor O’Bearne, Jane Green, the wife 
of George Green, Sarah Campbell, and Caroline Clark, now Caro- 
line Barnes, her sole heirs by equal shares, and appointed Joseplhi 
Reed and Wm. E. Hulings her executors; that the said executors 
took out letters testamentary, and the said heirs accepted the said 
succession; and that the said Relf, as the agent of the said heirs 
and executors, contrived to manage the property left by the late 
Daniel Clark at his decease. 

Your petitioner further shows that the said judgment, rendered 

in the aforesaid suit of Fietcher’s Heirs vs. Cavelicr’s Executors & 

als., has been recorded in the parish of Orleans and St. Ber- 
$949 nard, where some of the real estate property inherited by the 

said Mary Clark from the said Daniel Clark, and sinee de- 
scended to the said heirs of the said Mary Clark is situated, and ao 
therefore, the said Boisfontaine and his said heirs have obtained ¢ 
legal mortgage on the said property for the satisfaction of said sade. 
ment; that on the 22d of March last your petitioner obtained an 
alias fi. fa. under the said judgment, directed to the sheriff of the 
parish of Orleans, under which certain lots in Faubourg St. John 
were seized, whereby the said heirs of Boisfontaine acquired a priv- 
ilege on said lots, and that the said execution was interrupted by an 
Injunction sued out by one Myra Whitney from the district court of 
the Ist judicial district on the 21st of June last, which injunction 
suit Is still pending, and in which your petitioner intends to inter- 
vene for the purpose of defending the same. 

Your petitioner also shows that the said Richard Relf and Beverly 
(‘hew have only very lately filed an account in this h’ble court of 
their administration as executors of the late Daniel Clark ; but your 
petitioner avers that the said executors were already long since, viz., 
inthe year 1514, funeti officio as such; that then the property of 
said estate was managed by them as the agents of the said Mary 
Clark and of the heirs of the said Mary Clark, who have respectively 
accepted the succession which fell to them aforesaid; that thereby 
the said Mary Clark became personally responsible for the debts and 

liabilities of the said Daniel Clark: that, therefore, a valid 
$950 legal mortgage could be obtained on any property descended 

to them from the said Damiel and Marvy Clark, and situated 
in this State, by recording the aforesaid judgment, and the said 
property was and is liable to be immediately seized and sold in exe- 
cution of the said judgment; that your petitioner, while reserving 
the right of so doing or of prosecuting the alias fi. fa. which she has 
already obtained aforesaid, whenever she may think proper, and 
protesting against any possible pretensions that the minors, heirs of 
Boisfontaine, ought to wait for payment until the property put by 
the said Chew and Relf on their said account as still undisposed of, 
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is by them sold and the proceeds distributed between all the credi- 
tors of the said Daniel Clark or Mary Clark or her heirs, still thinks 
it necessary, for the preservation of the rights of the said minors, to 
oppose the said account and to pray that the said Chew & Relf 
may be ordered to amend the same by putting the heirs of the said 
soisfontaine, as mortgage and privilege creditors thereon for the 
sum of $20,550, with 5 per cent. interest, and as privileged creditors 
for the sum of $1,000, and that they may further be ordered to pay 
to your petitioner, as tutrix, the said sums of money, if the same 
shall not have beer previously made by the seizures of the said 
property, which your petitioner reserves the right of obtaining at 
any time. . 
Wherefore your petitioner prays that judgment may be rendered 
according to the premises, with costs. 
8951] (Signed) J. J. MERCIER, Atty. 


Answer to rule taken by A. Hoa, att’y of absent heirs,on Chew «& 
Relf, ex’rs, filed 29th Sept., 1838. 

Inventory of the papers, titles of property, notes or obligations 
not collected, mentioned in the inventory of the estate of Daniel 
Clark, dee’d, filed in the court of probates under an order of the 7th 
of September, [S58. 

A packet containing a promissory note drawn by Daniel Clark to 
the order of Gaspar Debyes, dated the 7th July, 1815, for four hun- 
dred dollars, given in exchange for the note inventoried under the 
mark “ B,” No. 2. 

LD. D. Folger’s note for $184.50, “  .. 

L.. Boisdon’s note for $100, “E” 5. 

Gilbert Leonard, note for $1,000, “G” 7. 

M. Perez, note for $100, “I” 9. 

D. Magnan, note for $300, “J” 10. 

Eliz. R. Trepaquin, note for $5,000, “ K 7 11. 

P. Colsson, note for 8504, “L” 12. 

James Sterritt, note for $7,333.90, “ N.” 14. 

Cher. D. Belloquet, note for 8162, “OQ” 15. 

John Raffray, $42, “Q” 17. 

Will’m Harper's oblig&tion for $51,000, “Rh” 18. 


note * 22 ee ore. 
5 “ $2 OOO. T 20. 
. te “« $9 O00. U 21. 


“ $2000, V 22. 
“ $2 000, W 23. 
John Watkin’s obligation for $905, AA 27. 
Edward D. Turner, note for $5,495.75, BB 28. 
Bond & mortgage of John Walker, CC 29. 
A Louisiana Bank book, marked DD 30. 
A Planters’ Bank book, marked EE 31. 
A packet, notes and document, marked GG 33. 
A packet containing patents of Florida lands, HIT 34. 
A packet containing agreement, IT 35. 
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A packet conta’ing copies of .acts of mortgage, JJ 36. 
8952 A packet cont’ g notes paid and receipts, LL 38. 
A paper cont’g copies of bills of exchange, MM 39. 
A packet cont’g estimate of property, NN 40. 
A pac ‘ket cont’s g acc’t relating to the ¢ ‘anal Carondet, OO 41. 
A packet cont sr powers of attorney, PP 42. 
A packet cont’g ae’t with D. W. Coxe, QQ 45. 
A packet cont’g accounts current, RR 44. 
A packet cont’g letters, SS 45. 
A packet cont g coples of sales of lots, Bayou St. John, TT 46. 
A packet cont’g papers in relation to Thos. Wilkins’s lands titles, 
UU 47. 
A packet cont’g memorandums, W 48. 
A packet cont’g papers in relation tothe Bayou plantation, XX 50. 
A packet — papers in relation to the plantation lot of A. 
Magnor, AAA 55 
A packet cont’g papers respecting ropewalk lot, BBB o4. 
A pace _ cont’g ; pape rs relating to plantation on the Metarre Bridge, 
DDD 5 
A poche cont’g papers respecting land in Attakapas lot of Ma- 
conty’s estate, E SE 57. 
A packet cont’g conveyances, plans,.and titles of land south of the 
Jine of demareation, III 61. 
A packet containing documenis relating to land bought of 8. Dro- 
corneau, JJJ 62. 
A packet cont’g titles of land papers ree’d of Mrs. Fletcher, MMM 65. 
A packet cont’g bills of sale, &e, from Mons. Herault to Mons. 
Lavigne, and by him to D. Clark, NNN 66, 
A packet cont’g papers, indorsed J. Luquet, OOO 67. 
A packet cont’g accounts with P. Baron, PPP 6s. 
A packet containing ace’ts with F. L. Claiborne, QQQ 69. 
S903 A small stitched paper cov d book, RREK, 70. 
A similar book, marked SSS, 71. 
A small book, cont’g 7 written pages, TTT, 72 
Sixty-three bundles of letters, No. 1 a 65. 
A bundle cont’g copies of letters, No. 64. 
A bundle cont’g ace’ts with J. Wilkinsom, | 
A bundle cont 'g letters to Walter Jones, 66. 
A bundle endorsed Mons. Bellechasse, 67. 
Sixteen bundles accounts, &e., No. 68 a 85. 
New Orleans, 28th September, 1538. 


(Signed) RICHARD RELF. 


Opposition of R. R. Keene to the Account of Chew & Relf. Filed 15th 
October, US38. 


Opposition to the homologation of the account of Richard Relf 
and Beverly Chew of their administration of the estate of Daniel 
Clark is respectfully submitted to the cognizance of the honorable 
judge of the probate court in and for the City and parish of New 
Orleans, In the State of Louisiana, by Richard Raynal Keene, a 
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creditor of that estate for the sum of $20,500 and upwards in virtue 
of a sale of land, with absolute puarantee of title, situated on the 
left bank of the Bavou del Bosque Rixo, or Redwood creek, in said 
State, by said Clark to this opponent, and his, this opponent’s, sub- 
sequent privation of said land by or on the part of the United 
States, in consequence of its appertaining by law to them, and not 
to said Clark, at the time of said sale, as will more fully appear by 
the suit now pending in the name of this opponent in the United 
States circuit court for the eastern district of Louisiana, for en- 
abling him to recover said sums; said opposition being made on the 
following grounds: 
SHo4 1. ‘The law of Louisiana, requiring as it does the renditron 
of accounts of executors, such as said Relf & Chew claim to 
be or to have been of said estate, within the precise term of a vear 
or a year and a day (unless judicially prolonged at the expiration 
of that term, which never took place in the ease under investiga- 


tion) from the date of their letters of executorship, and a lapse of 
more than 23 years having occurred since the date of the letters of 


executorship of said Relf & Chew up to the time of their pre- 
sentation of said accotint, it follows of neccessary consequence that, 
even if it were otherwise an objectionable account, it cannot now, 
after a concealment of twenty-three years beyond:the time allotted 
for his exhibition, be homologated, unless it be shown that the hon- 
orable judge of said court possesses legislative power, and such 
powe r, too, as enables him to exercise ex post facto legislation, n 
the first place, in treating or considering as an executorial account, 
the account in question, although re ndered | yy executors who are 
functi officio, and, in the next place, in approving that ace’t, when 
the law of the land pronounces it to involve a cuipable de reliction 
of duty. | 
The account which is now treated of is, apart from its being 
out of time presentation, neither legal nor just; 1t involves a fla- 
grant violation of law and justice, both in the manner and in the 
matter of the administration of the estate aforesaid. 


8955 3. The manner of administering the estate or succession of 


Daniel Clark, as in the case of all other estates or successions 
in this country, should have been by and according to the authori- 
zation of the competent tribunal, which in all cases of sales of sue- 
cession property requires that they be made at public auction- 
whereas the property of Clark’s succession was sold by his execu ; 


tors, and that. too, after they were functi officio, without any order of 


court and at private sale. 

4. No delegation of power from or on the part of M; ary C lark, the 
mother of Daniel Clark and his devisee under his will of 1811, that 
was revoked by his last will of 1815 (a suit for recovering the prop- 
erty left by him under that last will of 1813 to his daughter and 
only child, Myra Clark Whitney, being now under the cognizance 
of the United States circuit court aforesaid), was sufficient to author- 
ize Relf & Chew, as they vainly affect to be the case, to violate the 
Louisiana law of executorship which they had sworn to comply with, 
even had she legally accepted her son’s inheritance ; but she did not 
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legally accept that inheritance, and consequently she was not capa- 
ble of giving any instructions whatever to her sons executors for 
geoverning or controlling their operations In respect of that estate, 
that were entitled to any binding force upon them. During her 
lifetime and long afterwards Spanish law was in foree in Louisiana, 
and by that law it is ordained as follows: “ La herencia se ha de 
aceptar, por e] heredero mismo a quien pretenece, porqul note puede 
aceptar por procurador.” Cur. Ph. H. P., 171. 
S956 According to law, then, Mary Clark was bound, in order 
to make a valid acceptance of her son’s inheritance, to have 
made it herself, in person, and not by a procurador; but her only 
acceptance of that inheritance was by her procuradores, Relf & 
Chew, who, as such procuradores, were incapable of giving any va- 
lidity to it. 

5. Even had it been the case that Mary Clark’s acceptance of her 
son’s inheritance had been a legal acceptance of that inheritance 
through her procuradores, yet when it is borne in mind that her 
succession Was never open in Louisiana, and further that her heirs 
have ever lived out of it, it necessarily results that Daniel Clark's 
succession, on the death of his mother, if not before that event, be- 
came a vaeant succession, and that as such vacant succession it 
ought to have been administered by a curator; and after her 
death (when her procuration died along with her) no procuration of 
her executor in favor of Relf & Chew could have been otherwise 
than insufficient and impotent like her own procuration, in giving 
them a nominal power to trample upon the law of successions in 
Louisiana. But even if those procurations had not been insufficient 
and impotent in themselves, yet they were a dead letter until they 
were submitted to the cognizance, and received the sanction, of the 
testamentary tribunal of New Orleans, and no presentation or ree- 
ord was made of them in that tribunal until May, 1854, an epoch 
more than 16 vears posterior to the death of Mary Clark, and long 
after the funeral of her son’s estate had gone by. 

In the matter as contradistinguished from the man- 

8957 ner of their administration of Daniel Clark’s estate, Relf 
& Chew, as well in their capacity of executors of Clark 

as of commercial partners, published,~in 1814, a declaration, 
to the truth of which Relf made oath that, according to their views, 
which ought to have been correct, they were in possession of assets 
not only sufficient of every debt due by them, as Clark’s executors as 
well as commercial partners, but also sufficient to vield a large sur- 
plus for themselves and for Clark’s heirs; and although in the as- 
semblage of their creditors and the creditors of Clark’s estate in a 
notarial office, uncer date of April 6, 1814, on whom they called, 
and successfully called, to give them a respite of 1, 2, and 3 years, 
for tripartite payments to them of all their claims, under the reiter- 
ated assurance of their having abundant means to pay these claims 
and to furnish a considerable surplus, yet in the account under con- 
sideration these executors make out their testator’s estate to be quasi- 
insolvent. Notwithstanding that the final payment in April, 1817, 
of the last instalment of “all claims” of Clark’s creditors, as well as 
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of their own creditors, they, in diverse epochs, sold immense masses 
of property belonging to, and granted acquittances of mortgages 
given in favor of, that estate; the proceeds of which sales and acquit- 
tances ought, of course, to have entered into and augmented the 
“surplus,” the considerable “surplus,” in favor of “ Clark’s heirs,” in 
conformity with their previous assurance. 

7. January 18,1821, by an act passed before L. Blank, N. P., Judge 
Martin, in company with P. H. de la Chaise, purchased of Relf and 

Chew some twenty acres or arpents of ground belonging to 
8958 Daniel Clark’s estate within the limits of New Orleans. In 

the account, however, now under consideration mention is 
made of only “ten” acres, which constituted the share of de‘ la 
Chaise, without any notice whatever of the vendee judge, or of the 
surplus that made up his share. This oversight (which of course 
was accidental and involuntary on the part of the executorial ac- 
countants) is impugned, not only in justice to Clark’s successors, but 
likewise, er dehbito justicio, towards the honorable chief judge of the 
supreme court of Louisiana, whose merits and celebrity entitle him 
to be, forever and anon, rescued from and defended against oblivious 
slight. 

8. The gratuity under the name of “allowance,” made to Dusnan 
de la Croix, in respect of the Carondelet canal contract of $5,158 is 
unjust and illegal; and unjust and illegal also is the “abatement” 
of $1,178 on the appraised value or price, to wit, $9,500, of 24 of 
Clark’s slaves, purchased by the same person, that same de la Croix, 
who, August 15, 1815 (two days after Clark’s death), lion-like, took 
the initiative in the probate court of New Orleans in represent- 
Ing under oath that Clark had left “a testament posterior to that 
Which had been opened by the court ” (to wit, the one that had given 
executorial existence to Relf and Chew), and afterwards, that is to 
say, after an “allowance” and an abatement,’ &c., in his favor, 
lamb-like, established between Relf and himself the amicable, not 
to say confidential, relationship of constituent and representative. 

%. The claim in favor of D. W. Coxe to the amount of 

8959 = $150,000 (bearing mnarks of collusion and fraud) is required 

to be strictly proven, and besides the presentation of the requi- 

site evidence for the establishment of that claim, over is craved of 

the eriginal “agreement” of June 19,1813, and also of the schedules 
referred to in that instrument. 

10. For counsel fees, in suits with two persons named in the Clark 
account, a charge is made of $4,450. With those persons Relf had 
libel suits in order to try to wipe off the imputation cast upon him 
not only of having committed malfeasance or even spoliation of the 
administration of Clark’s estate, but also of having interestedly and 
corruptly purloined or destroyed Daniel Clark’s last will, the same 
will whose existence was sworn to by La Croix. Those suits, of 
course, were Relf's own private suits, and although he laid claim, in 
the aggregate, to $40,000 for or on account of that imputation, yet 
so Imposing were the proofs in support of it, and so frail was the 
character that was appraised by him at that sum, that the tariff was 
first judicially settled at nothing; but afterwards, more by means of 
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the mediation of the judge advocate than by the merits of his coun- 
sel, that tariff was raised to one dollar, and the ordinary commission 
upon that same tariff of one hundred cents ought to furnish the 
precise measure of the charge upon Clark’s estate, if chargeable at 
all, for Relf’s alchymie experiments to turn brass lots gold. 


(Signed) Rk. R. KEENE, P. 


Opposition of the Executors of A. Cavelier, Jr.. to the Account Filed hy 
Re if A Chew, kiv'rs. Filed Oth Nove mabe ve ISSS. 


To the H’ble J. Bermudez, judge of the court of probates of the 
parish of Orleans: 
S960 The petition of Antoine Cavelier, Jr., and of Zenon Cave- 
lier, both living and residing in the parish of Orleans, and 
acting herein as the testamentary executors of the late Antoine 
Cavelier, Sr., respectfully shows : 

That the late Celestin Maxe . bought of the late Danie | Clark, by 
an act passed before John Lynd, not. pub., on the 6th of Mareh, 1811, 
the undivided half of a tract of land situated in the parish of East 
Baton Rouge, of which the other undivided half was sold by the said 
Clark, by an act passed the same day before the same notary, to 
Pierre Baron Boisfontaine. 

That the price agreed on for the said tract of land between the 
said Clark and the said Maxent was the sum of seven thousand dol- 
lars, payable at 1, 2, and 3 years 

That the said Maxent being unable to pay the said first term, the 
late Antoine Cavelier, Sr., who was the father-in-law and wished to 
befriend him, advanced the same for him, and paid it to the said 
Clark on the 5th of April, 1S15. 

That the said Maxent, being thereafter equally unable either te 
refund the said amount or to pay the remaining terms to said Cavy- 
elier, agreed with him to buy the said tract of land and to pay the 
two instalments still due. 

That the judgments had in the meantime been rendered and re- 
corded against the said Maxent, rendered it impossible for him to 
clive a clear title to the said Cavelier; and that, therefore, the said 
Cavelier agreed with Richard Relf, who was then acting as the tes- 
tamentary executor of the late Daniel Clark, and also as the attorne y- 
in-fact of Mary Clark, the mother and sole heir of the said Clark, 

that the said Relf would institute such procecdings as would 
8961 enable the said Cavelier to acquire an unineumbered title t 

the said land on the payment of the balance due thereon by 
the said Maxent. 

That the said Relf accordingly executed two writings, under pri- 
vate signature, dated the of January and the 12th of February, 
1814, a copy of which is annexed to this petition, from which it ap- 
Hears that the said Relf was to procure a judie ial sale of the said 
land: that the said Cavelier was to b id it in, and to pay to the sed 
Relf the balance due on the said property by the said Maxent and 
no more, Whatever might be the amount of the adjudication; or 
that the said Relf should sue the said Maxent for the recision of the 
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said sale, and afterwards make a title thereto to the said Cavelier 
for the above-mentioned price. 

That subsequently such an action for the recision of the sale hay- 
ing been brought by the said Relf, and the recision of the said sale 
having been decreed by the h’ble district court of the Sd district, 
holding sessions in the parish of Kast Baton Rouge, on the 28th of 
May, 1814, the said Relf, in compliance with the aforesaid agree- 
ment, passed a notarial sale of the said land to the said A. Cavelier, 
Sr., by an act passed on the Ist of August, 1815, before John Lynd, 
hot. pub., in which act the said Relf appeared and acted both as 
testamentary executor of the said Clark, and as the attorney-in-fact - 
of Mary Clark, the sole heir of the said Daniel Clark. 

That in the said act it was stated that the price of the said land 
was $7,000, of which $2,500 had been received by the late Daniel 

Clark in his lifetime, from which expression, as well as from 
SUO2 the above-explained circumstances, it appears that the said 

judicial proceedings were instituted merely to relieve the said 
tract of land from the judgments of the creditors of the said Maxent; 
that the estate of the said Clark, or his heirs, never really reaequired 
the said land, and that the estate of said Clark, or his heirs, were 
bound to warrant the same in the same manner as if ‘the same had 
been sold by the said Maxent, such having been the real purport, 
intention, and effect of all the aforementioned agreements and pro- 
ceedings. 

Your petitioners show that if this h’ble court should be of opinion 
that by means of the above-stated proceedings the estate of the said 
Clark, Or his heirs, did Again become proprictors of the said land, 
then the said estate and heirs are no less bound in warranty for the 
sald land to the said A. Cavelier, Sr., his heirs or assigns, by means 
of the CX Press Warranty stipulated in the said act of sale to A. Cav- 
elier, Jr., the said Relf representing therein both the said estate and 
the said Mary Clark. 

Your petitioners further show that thereafter the said A. Cavelier, 
Sr., made an amicable partition of the said land with the said Bois- 
fontaime, the owner of the other undiy idedd half thereof, by mcans of 
which the said Cavelier. . - became the sole proprietor of the lower 
and the said Boisfontaine of the upper half of the said land. 

Your petitioner further shows that the said Cavelier, Sr., departed 
this life on the —— of , 1826, leaving a testament by which 
he appointed your petitioners and Franeotse ¢ ‘arriere, his wife, exec- 
utors, Which was duly probated before the l’ble court of probates of 

the parish of East Baton louge. 
S965 Your petitioners further shows that on the 28th of July, 

iS27, the heirs of the late James Fletcher instituted suit in 
the district court of the 3d judicial district In and for the parish of 
East Baton Rouge against your petitioners and the said executors of 
the late A. Cavelier, and against the persons who were in possession 
of a portion of the said land under the said sale made by Daniel 
Clark to Boisfontaine on the 6th of May, IS11: that in said suit the 
heirs of said James Fletcher obtained a final judgment for the three 
undivided fourths of the said land: that your petitioners and the 
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suid executrix having in the said suit called the heirs of the said 
Mary Clark. who had been the sole herr of the said 1] Clark, in 
warranty, another final judgment was rendered therein on the 7th 
of July, IS54, on the questions of improvements, rents, anal profits 
and Warranty, which was afterwards confirmed Qn appeal to the Su- 
preme Court, and that by the said judgments the heirs of the said 
Mary Clark were condemned to pay Lo your petitioners and the sad 
tutrix, in their aforesaid capacity, the sum of $20,550 for the rents 
and profits and the value of the three undivided fourths of the said 
lands, for which judgment had been rendered against the estate of 
the said A. Cavelier, Sr., in the said suit, and also for about $1,000 
for one-half of the costs of the said suit. 

Your petitioners further show that thereafter the estate of the said 
Ante Caveler, sr., Wis evicted from sald land, and its said claim 
against the said heirs of the said Mary Clark became thereby per- 
tect, and that ho part thereot has iis Vel been paid, 

Your petitioners further show that Francoise Carriere, the 

SHO4 widow of the said Ant’ Cavelier, Sr... their said coexecutrix, 

departed this life on the — of IS—, and that your 

petitioners thereafter continued to appear and act alone in the prem- 
ISes, us they were bound by law to do. 

Your petitioners further show that the said Daniel Clark made, 
on the 20th of May, 1811, an olographie will, by which he left all 
his property to his mother, Mary Clark, and appointed Richard 
Relf and Beverly Chew lis executors; that in the year 1815 the 
said Daniel Clark departed this lite: that said will was ordered to be 
executed by this h’ble court soon after the death of the sald Clark: 
that the said Mary Clark accepted the said succession purely and 
simply, and sent a full power of attorney, executed on the Ist of 
October, 1815, to the said Relf and Chew, under which they after- 
wards acted - that thereby their functions as executors ceased: that 
the said Mary Clark afterwards, viz.,on the 22d of November, 1817, 
executed il will; that she died Wn) June, 1S25, at Philadelphia, n the 
State of Pennsylvania, where the said will was afterwards probated ; 
that by the said will she instituted Eleanor O’Bearn, Jane Green, 
wife of George Green, Sarah Campbell, and Caroline (lark, how 
Caroline Barnes, her sole heirs, by equal shares, nicl appointed Jo- 
seph Reed and Wm. I. Hulings her executors; that the said execu- 
tors took out letters testamentary, and the said heirs accepted the 
said succession; and that the said Relf, as the agent of the said heirs 
and executors, continued to manage the propetty left by the said 
Daniel Clark at his decease. 

Your petitioners further show that the said judgment ren- 
S965 dered in the aforesaid suit of I-letcher’s heirs against your 
petitioners and other Persons have been recorded in the 
parishes of Orleans and St. Bernard, where some of the real prop- 
erty inherited by the said Mary from the said Daniel Clark. and 
since descended to the said heirs of the said Mary Clark, ts situated, 
and that therefore the sald estate of the said A. Cavalier, Tr... has 
obtained a judicial mortgage on the said property for the satisfaction 
of the said judgment. 
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Your petitioners also show that the said Beverly Chew and Rich- 
ard Relf have only lately filed an aecount in this h’ble court of 
their administration as executors of the estate of the late D. Clark, 
but vour petitioners aver that the said executors were already long 
since. viz.. already in October, 1813, functi officio as such: that since 
then the property of the estate Was managed by them as agents of 
the said Mary Clark, and of the heirs of the said Mary Clark, who 
have respectfully accep ited the successions which were opened in 
their favor as aforesaid; that thereby the said Mary Clark, and the 
heirs of the said Marv Clark, became personally re sponsib le for the 
debts of the said Daniel and Mary Clark; that therefore a valid ju- 
dicial mortgage could be obtained on any property descended tq 
them from the said Daniel and Mary Clark, and situated in this 
State, by recording the aforesaid judgment, and the said property 
was and is liable immediately to be taken and sold in execution of 
the said judgment; that vour petitioners, while reserving of so doing 
whenever they may think proper, and protesting against any. possi- 

ble pretension that your petitioners ought to wait for pay- 
8966 ment until the property put by the said Chew and Relf on 

their said account as still undisposed of is by them sold, and 
the proceeds thereof distributed between all the creditors of the said 
Daniel Clark or Mary Clark, or her heirs, still think ]t necessary for 
the pre Serv; ito} | ot the rights ot the said estate of A. Cavelier, sr., 
LO Oppose lo OP pose the said account, and to pray that the said Chew 
and Relf may be ordered to amend the same by putting the said 
estate of A. Cavelier, Sr., as a mortgage-creditor thereon for the sum 
of twenty thousand five hundred and fifty dollars,and as privileged 
creditors for the said sum of one thousand dollars: and that they 
may he ordered to pray LO your petitioners, as executors aforesaid, 
the said sums of money if the same shall not previously have been 
made by the seizures and sales of the said property, which* your 
petitioners reserve the right of procuring to be made at any time. 

Wherefore your petitioners pray that Judgme nt may be rendered 
according to the premises, with costs. 

(Signed) LOUIS JANIN, 
Atty for Petitioners. 


Copy of Agree iidé ni Annexe (] ln thre bore going Opposition or the Kerecutors 
of A. Cavelier, Jr. 


Memorandum of an agreement made and entered into between 
Richard Relf, executor of the dec’d Dan’l Clark, on the one part, 
and Anthony Cavelier, ar... of the other part, witnesseth : 


That whereas Mr. Celestin Maxent, of the parish of Iberville, 
stands indebted to the estate of the aforesaid Clark in the sum of 
lour thousand five thousand dollars. being the balanee due on the 
purchase of a tract of land in the parish of Iberville aforesaid, and 
the sail Maxent being unable to make the payment, the said A. 

Cavehier being willing to take it upon himself upon condi- 
SHOT tions of having the time extended, it is mutually agreed be- 
tween the parties that, instead of the time stipul: ated in the 
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act of sale for the sum remaining due, the time shall be prolonged 
until the first days of March, one thousand eight hundred and fif- 
teen and sixteen, for which A. Cavelier, Esq., engages to give the 
notes of his commercial house; in consideration of which Richard 
Relf consents that an immediate sale of the estate shall take place 
on the conditions, V1Z., one-third cash, one-third on the Ist March 
next, and the other third on Ist March, 1815, and that he will au- 
thorize his agent at Baton Rouge to that effect. 

lt is further understood that the price at which the aforemene 
tioed land may sell shall not in anv manner influence the condi- 
tions of this agreement, which are to be carried into full effeet. 

In witness whereof we have hereunto signed our names and af- 
fixed our seals, this — day of January, one thousand eight hundred 
and fourteen. 


(Signed) RICHARD RELF, 
Erecutor of the Estate of D. Clark. 
(Signed) ANT. CAVELIER, Pere. 


NEW OrLEANS, 12th Feb’y, 1814. 

Ree’d of Mr. Anth’y Cavelier, pere, a note of this date drawn by 
Mr. Cavelier, fils, for the sum of two thousand two hundred and fifty 
dollars, payable on the first day of March, 1815, being for the first 
payment stipulated in the foregoing agreement; and I do hereby 
bind and oblige myself to make a conveyance, in due form, of the 
property referred to whenever the necessary formalities agreed upon 
has taken place, or, in the event of the property being  re- 

8968 stored in consequence of the application, to rescind the sale 


to Maxent. 
(Signed) RICHARD RELI, Ex’r. 


Consent to Withdraw Certain Letters. Filed \Ath July, 1840. 
Probate Court. 
In the Matter of the Succession of Dante, CLARK. 

[t is hereby agreed that the following letters deposited ina trunk 
in the probate court of New Orleans by Richard Relf be with- 
drawn to be annexed to a commission from the Ist judicial district 
court to take the testimony of Sam’l Davis, to wit, S. B. Davis’s 
letters to Daniel Clark of the following dates: The 17th and 25th 
Aug., and 2d Sept., and 6th Oct., 1514, the 29th January, and 27th 
eb’y 1807, Dee’r 12, 1510, and the ISth Oct., 1512. 

New Orleans, July 14th, 1840. 


(Signed) L. C. DUNCAN, 
hor thre kyr’ rs. 
. S. BARTON, 


Atty for Barnes and Wife & Others. 


On motion of S. Barton, attorney for Barnes and others, and the 
foregoing agreement being duly considered, it is ordered by the 
court that the said letters be withdrawn for the purpose mentioned, 
copies of the same being left in the oftice. 
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Judgment Homologating Ae. of ( ‘hew and A, if. SU far (LS not Opposed. 


APRIL 17TH, 1541. 
In the Probate Court in and for the Parish and City of New 
Orleans. 


Succession of DANIEL CLARK. 


SATURDAY, 17th Apri/, 1841. 
On motion of L. C. Dunean, of counsel for Beverly Chew and 
Richard Relf, testamentary executors of Daniel Dlark, and on 
8969 showing to the court that due publications had been made of , 
the account filed by said executors in this court on the 27th 
August, 1S55, it Is ordered by the court that said account be homol- 
ogated and contirmed in all respects in which it is not opposed. 
New Orleans, 22d April, 1541. 
(Signed) J. BERMUDEZ, Judge 


Ree ipl of Be PRoselius for Deed. May loth. LS41. 
In the Court of Probates. 
Suecession of DANIEL - CLARK. 


Ree’d of the register of wills two copies of notarial deeds of sales of 
property situate on the bayou road, belonging to the succession of 
Daniel Clark, which titles were deposited In court by the executors. 

New Orleans, 15th May, L541. 

(Signed) BARTON & ROSELIUS, 
For the Heirs under the will of Mrs. Clark. 


Ree. 346, — 9. 


Discontinuance of the Oppositions of KRleanor Me Niff and Caroline Barnes 
to the Account of Relf & Chew, Executors. Filed 1st Feb’y, 1844. 


In the Matter of the Oppositions to the Account of Ricoarp Retr 
and Beverty Cuew, Executors of the Estate of the late Daniel 
Clark, now pending in the Probate Court in and for the City and 
Parish of New Orleans. 


Be it remembered that whereas the above-named Richard Relf 
and Beverly Chew have this first day of February, 1544, executed a 
certain power of attorney in favor of John O. Fuller, of St. Louis, 
Missouri, authorizing the conveyance of their interest in certain lands 
in the State of Missouri to Caroline Barnes, Eleanor MeNiff, or her 
husband, Peter MeNiff, and the others heirs (Mrs. Campbell and Mrs. 
Green, when thereto required by the said last-named persons, Mrs. 

Campbell and Mrs. Green), of the said late Daniel Clark: 
S970 =Now, it is hereby agreed by the understand, R. 8S. Blanner- 
hassett, the attorney-in-fact of said Caroline Barnes and 
Eleanor MeNiff, and of their respective husbands, that the opposi- 
tions filed to the said account of said executors of said estate of said 
Daniel Clark on the eighteenth of September, 1838, shall be for-with 
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dismissed and forever abandoned by the said Caroline Barnes and 
said Eleanor MeNiff and their respective husbands. 
New Orleans, Ist Feb’y. 
(Signed) R. S. BLANNERHASSETT, 
Att'y-in- Fact for Caroline Barnes, John Barnes, hi y° hushand: 
kKleanor Me Niji, eter MeNiff. ha i husband. 


As counsel for record of Caroline Barnes and Eleanor MeNiff and 
their husbands, I concur in the above agreement, and vive miy con- 
sent thereto. 

Keb’y Ist, 1544. 


(Signed) C. ROSELIUS. 


Judgment Dismissing Oppositions of Caroline Barnes and Eleanor Me- 
Niff. i. bruary L sf, LS-44. 


In the Matter of the Estate of Danitet CLARK on the ¢ ppositions to 
the Account filed by the Executors. 


On motion of L. C. Dunean, of counsel for Richard Relf and Bey- 
erly Chew, executors of Daniel Clark, and on filing the consent of 
Caroline Barnes and Eleanor MeNiff on the 18 September, 1535, to 
the account of the executors filed on the 27 August, 1838, — be dis- 
missed, and that said account be homologated, so far as the same 
concerns the said Caroline Barnes and Kleanor MeNuff, 

New Orleans, Sth February, 1544. 

(Signed) J. BERMUDEZ, Judge. 


Rece ipt. Filed 10 kebruary, LS. 


8971 Court of Probates in and for the Parish and City of New 
Orleans. 


Succession of DANIEL CLARK on opposition to the tableau herein 
filed by Chew & Relf. 


On motion of G. B. Duncan, of counsel for Chew and Relf, con- 
tradictorily with C. Roselius, Esq., of counsel for opponents, it 1s 
ordered that the papers and documents hitherto brought into this 
court, on motion of opponents, be restored and delivered to said Chew 
and Relf. 

No objection. 

(Signed) C. ROSELIUS. 

J. B 

New Orn.EANS, 10th Feb’y, 1845. 

Received the two trunks containing the papers referred to in the 

above order. 


(Signed) RICHARD RELI, £2’. 
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Pauli (oii iM lf and Chew. hy'rs.. April LSth, LS45. 


In the Court of Probates in and for the Parish and City of New 
Orleans. 
hripay, April 1Sth, 1545. 


Present: The Honorable J. Bermudez, judge. 
Succession of DANIEL CLARK. 


On motion of R. H. Chinn, counsel of Mrs. Myra Clark Gaines, 
assisted by her husband, FE. P. Gaines, and upon suggesting to the 
eourt that she claims to be the child and heir of Daniel Clark, de- 
ceased, and that it Is material for her to have the Inspection of the’ 
books and papers belonging to the said succession, now In the posses- 
sion of Richard Relf and Beverly Chew, claiming to act as executors 
LO the will of said Clark, it Is ordered that they show cause on Satur- 
day, the 26 April, 1845, why they should not deposit in the ofhce 
of the clerk Of thus court the sald books and Papers. 

(ixtract from the minutes.) 


(Signed) AM. D. DPAMANT, [seat] 
Dy Reg. 


S/ie roth N iM hyn. 


Reed 19th April, 1545, and on the 19th, served a copy of 
8972 the within rule on Richard Relf, in person, and on the 25d 
served a COP Ol the sume on Bb. Chew n person. 
Returned 26 April, 154. 
(Signed) A. MURPHY, 
/ vy Shi. 


Note of he hile Hee, hiled ou) April, 1S. 


Succession of DANteL CLARK on rule against executors by. Mrs. 
Gaines to deposit eertain papers in court. 


Testimony taken In open court and filed 30 April, LS-45. 

Present: Schmidt, for pl ffin rule; G. D. Dunean, for def’ts. 

Def’ts in rule introduce in evidence all the papers in tbe estate of 
PD. Clark, including the will and probate. 

Deposition of Ilarriet Harper, taken under commission in the 
suit of W. W. Whitney and Wife vs. Eleanor O’Bearn and alias, and 
offered in evidence on behalf of applicant, Mrs. Myra Gaines. Iiled 
February L5th, $850. 

W. W. Wauitrxey and Wife vs. MLEANORA O’BEARN and al. 

[nterrogatories propounded on the part of plaintiff: 

Ist. Were you acquainted with the late Daniel Clark, of New Or- 
leans 4 

2d. Were you at any time upon terms of intimacy with Daniel 
Clark? If vea, were you so intimate with the said Daniel Clark as 
LO enjoy his private confidences 4 

od. Do you know whether the said Daniel Clark at his decease 
left any child? 
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4th. Have you heard the said Daniel Clark claim and acknow]- 
edge any child as his own ? 

Sth. If the last question is answered in the affirmative, please 
state when and where you have heard the said Daniel Clark claim 
and acknowledge the said child as his own ? 

6th. Please state where the said child was then, whether 
8973 it was protected by the said Daniel Clark, what became of it, 
and where it is at present. 

ith. By what name was the said child ealled ? 

Sth. Do you know Myra Clark Whitney? If yea, savy whether she 
was the said child whom the said Daniel Clark claimed and acknowl- 
edged as his own? 

9th. Are you acquainted with the circumstances of the said Daniel 
Clark during his lifetime and at the time of his death? 

10th. Did you know whether the said Daniel Clark, at any time 
during his life, made any provision for the said ehild in the event 
of his death? If yea, state particularly under what circumstances, 
and how that property was disposed of. 

lith. Did the said Daniel Clark, at any time, place property in 
your hands for the use and benefit of the said child? If yea, state 
under what circumstances, and how that property Wis disposed of. 

12th. Did not the said Daniel Clark always manifest the fondest 
affection for the said child, and did he.not express the intention to 
make her his heir? 

5th. Have you not often heard the said Daniel Clark Say that he 
intended to leave to the said child his estate? 

l4th. What intentions of pecuniary advancement have you heard 
the said Daniel Clark express in regard to the said child? 

15th. Are you acquainted with the circumstances under which the 
said Daniel Clark made a will in the month of May, in the year 
eighteen hundred and eleven? It yea, state the particulars of this 
subject, and whether at that time he had not otherwise provided for 
the said child. 

16th. Was the said will of May, eighteen hundred and 

S974 eleven, made by the said Daniel Clark a short time before his 

departure for the North? If yea, did the said ‘Daniel, after 

his return from the North, express to you his intention te make 

another will, and did the said Daniel Clark, after his return from 

the North, refer to the circumstances of the will of eighteen hundred 
and eleven? 

17th. Have you heard the said Daniel Clark say, subsequent to 
the date of said will of May, eighteen hundred and eleven, claim, 
and acknowledge the said child as his daughter? If yea, at what 
times? 

ISth. Have you heard the said Daniel Clark, subsequent to the 
month of May, eighteen hundred and eleven, say that the said child 
was his heir, or that he would leave the estate to the said child? If 
vea, state particularly when, and the terms in which, the said Daniel 
Clark spoke in regard to the said child. 

I%th. Had you, subsequent to the month of May, eighteen hun- 
dred and eleven, much intercourse with the said Clark? 
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20th. Have you often heard the said Daniel Clark speak of the 
said child subs quently to the month of Mav, elghteen hundred and 
eleven? If yea, state the particulars of his language in regard to 
the said child. 

2 1st. llow long before the dec ase of the said Daniel Clark did you 
see him for the last time; and in your last interview with the said 
Daniel Clark did he speak of the said child? If vea, state the par- 
ticulars of his conversation 1 relation to the said child. 

22d. Hlow long before lis decease did the said Daniel Clark, for 
the last time, speak to you in regard to the said child; and what 

did he say at this time in regard to the said child? 
STO 23d. Have you heard the said Daniel Clark, subsequent to- 
the month ot May, elohteen hundred and eleven, Say that he 
was about to make, or that he was engaged nN making, or that he 
had made, his lastwill? If vea,state the particulars of any conversa- 
tions on this subject. 

24th. Do vou recollect at what time or times the said Daniel Clark 
spoke of being engaged in making his last will, or at what time he 
spoke of havine made lis last will? 

25th. Was the said will in the handwriting of the said Daniel 
Clark; and was it signed by him, or was his name written In any 
part of it: and was it dated ? . 

26th. Did vou ever see the said will, or any writing said by the 
sald Danied Clark to be his last will: 1f vea, when and where? 

27th. Did you hear the said Daniel Clark say that in his said last 
Will he had left his estate to his daughter, Myra? Recollect ils well 
as you can his precise expressions. 

28th. When and where for the last time did you see the said 
will? 

20th. When and where for the last time have you heard the said 
Daniel Clark speak of the said will, and what did he say? 

80th. Did you hear the said Daniel Clark say who were named 
executors In said will? If vea, state who. 

dist. Did you hear the said Daniel Clark say who was named In 
said will tutor to his daughter, Myra? If vea, state all vou know 
on this head. 

s2d. Did you or not ever read the said will? If so, state the con- 
tents as particularly as you recollect them, and whether the said will 
was not in the handwriting of the said Daniel Clark, and dated and 
signed by him. 

(Signed) WM. W. WORTHINGTON, 
kor PU fis. 


Cross-interrogatories: 


SO76 1. Will you be pleased to state your name, age, residence, 
and employment ? . 

2. Will you state whether you have any interest in the event of 
this suit, the object of which is to annull the will of the late Daniel 
Clark—that is, a will made by him in the month of May, 1811, and 
which at the period of his death, in August, 1813, was duly admitted 
to probate in the court of Louisiana? 


t) 
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3. Will vou state whether or not you are related to or connected 
with the plaintiffs, or with either of them? If yea, state in what 
degree. 

t- Will you state where you were in the spring and summer of 
the year 1815, and where Mr. Daniel Clark was at the same time? 

5. Was the said Daniel Clark in the habit of consulting you about 
his affairs, whether personal, mercantile, or political? State fully 
and particularly, 

6. If you state that you were intimate with the said Clark, men- 
tion the circumstances which led to that intimacy; how t'ie same 
was formed; what was its particular character, and how long the 
same continued. 

7. If you answer any one of the interrogatories-in-chief affirma- 
tively as to your knowledge of the will of Mr. Clark, state all the 
circumstances, the time when and the place where, and what was 
the occasion of his mentioning the subject to you. 

8. If you say that you saw the will of Mr. Clark, state when and 
where vou saw it; and state who was present and why he exhibited 
the same to you. Did you ask, him whether he had made a will, 
and request him to show it to you? If not, state particularly and 
in detail the reasons why the same was shown to you. 

%. If you answer that you saw.the will about which plain- 

8977 tiffs interrogate vou, will vou state how vou can, at this dis- 

tant dav, relate with precision the date of that instrument so 

as to enable you to speak with confidence of the year, the month, 
and the day? 

[10.] Did you take a copy of the will or any memorandum to 
enable: you to speak positively of the date? If you did, annex 
that copy or memorandum to answer, and when and why you made 
such copy or memorandum. 

11. Was Mr. Daniel Clark ever married to your knowledge; if 
aye, when, where, and to whom ? 

12. If Mr. Clark was not married, state, if you please, all the cir- 
cumstances attending the birth, the maintenance, and edueation of 
the child Myra, whom you are asked whether he did not acknow!l- 
edge. State when and where she was born; whether to your knowl- 
edge she was ever christened; if so, by whom and where, and who 
were her sponsors. 

1S. Will you state how or why it was that Mr. Clark came to ac- 
knowledge as his own the child called Myra? Was she born in his 
house, or where if not under his roof? Who was her mother and 
where did she reside? 

14. Did you or not ever heard said Clark acknowledge as his own 
any other child than this Myra? If ave, state the name of that 
child, and whether or not he did not appear to have as much affee- 
tion for the one as the other? If not, what was the occasion of this 
difference of feelings towards_his own reputed offspring, and why 
did he acknowledge the one to the exclusion of the other as the heir 
of his estate? 

These cross-interrogatories are propounded by the defendants 
with a full reservation to them of all legal exceptions to each and 
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every of the interrogatories-in-chief, and any other legal exceptions 
thereto. 
(Signed) LUCIUS C. DUNCAN, 
SUTS Atty for (hewand Relf 
and (iuralor ad hoe to thre Oth i’ Lh fe ndants. 


Answer to the For going Lite rrogatories and Cross-Int rrogatories h 


Mrs. Hlarriet llarpe vs 
Court of Probates and State of Louisiana, A, B, C. 


WinttiamM M. Wuitrnry and Myra C. WuItNEyY 
Us, 


ELEANORA O'BEARNE. 


Hakkier SMiru, a witness for the plaintiffs, being sworn to tes- 
tify the truth, the whole truth, and nothing but the truth, answers 
as follows: : 

Ist. ‘To the first Interrogatory on the part of the plaintiff she an- 
swers as follows: I became acquainted with Mr. Clark shortly after 
my arrival in New Orleans, which acquaintance continued till the 
period of his death, in August, eighteen hundred and, thirteen. 


2. To the second interrogatory on the part of the plaintiff she an- 


swers as follows: When an infant named Myra, claimed by Mr. 
Clark as his daughter, was five or six weeks old, I suckled her. I 
did this because she had suffered from the imposition of hired 
nurses. Mr. Clark considered that this service constituted a power- 
ful claim on his gratitude and friendship, and ever afterwards gave 
me his confidence respecting her. 

od. To the third Interrogatory on the part of plamtiff she an- 


a 


swers as follows: In his will of July,eighteen hundred and thirteen, 
Mr. Clark acknowledged Myra Clark as his legitimate daughter, 
and designated her as then living in the family of Mr. 8. B. Davis. 
4th. To the fourth interrogatory on the part of plaintiff she an- 
swers as follows: I have frequently heard Mr. Clark claim and ac- 
knowledge the said Myra as his own child. 
oth. To the fifth interrogatory on the part of plaintiff she 
SOT an-wers as follows: Being al that period the wife of Mr. 
Harper, a nephew of Mr. 8. B. Davis, we became a member 
of his family soon after our arrival in New Orleans.- When living 
in this family the infant Myra was introduced there. When this 
child was five er six weeks old I suckied her; this led Mr. Clark to 
caress her in my presence, to acknowledge her to me as his child, 
and to speak of her to me. After I had left Mr..Davis’s family to 
live at my own domicile Mr. Clark was accustomed to talk with me 
very often about her, always acknowledging her as his daughter. 
6th. To the sixth interrogatory on the part of plaintiff she an- 
swers as follows: When this child was seven or eight days old she 
was placed in the care of Mr. 8. B. Davis’s family. When that 
family left New Orleans, in eighteen hundred and twelve, she de- 
parted with them, and I have since been told by Mr. and Mrs. 


e. 
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Davis's family that she was brought up by them, never leaving them 
till her marriage with Mr. William Wallace Whitney; she is now 
In Philadelphia with her husband sejourning in the same family. 
Mr. Clark always protected lier. 

ith. To the seventh interrogatory on the part of the plaintiffs she 
answers as follows: She was named Myra; Mr. Clark in lis will of 
July, eighteen hundred and thirteen, called her Myra Clark. 


-— 


Sth. To the elelith Interrogatory on the praur' of the plaintifts she 
answers as follows: [am acquainted with Myra Clark Whitney and 
recognize her as the same person whom Mr. Clark claimed and ae- 
knowledged as his own child. I recognize Myra Clark Whitney as 
the same person whom Mr. Clark, in his will of July, eighteen hun- 

dred and thirteen, acknowledged as his legitimate daughter 
SUSU %th. To the ninth interrogatory on the part of the plain- 

tiffs she answers as follows: I cannot give precise Information 
in regard to Mr. Clark’s circumstances; | was under the impression 
that he was rich. At the period of making his will of eighteen 
hundred and thirteen he often spoke of the great wealth his daugh- 
ter would possess as his heir. Irom the inventory of property in 
this will of eighteen hundred and thirteen | also judged that he was 
rich. 

10th. To the tenth Interrogatory on the prearrt of the plaintiffs she 
answers as follows: When Mr. Clark was about to depart for Phila- 
delphia in May, eighteen hundred and eleven, he told me that he 
had placed in trust with friends for his daughter, Myra, a very large 
amount of property, consisting of notes and titles to real estate. It 
was on the oceasion of his hearing that D. W. Coxe, of Philadel- 
phia, had been very unfortunate ip his speculations. 

lith. To the eleventh interrogatory on the part of the plaintiffs 
she answers as follows: Mr. Clark never placed property in my hands 
for the use of his daughter. 

l2th. To the twelfth interrogatory on the part of the plaintiffs 
she answers as follows: Mr. Clark always manifested ereat atfection 
for her; it was shown In a greater degree after her departure from 
New Orleans in March, eighteen hundred and twelve. After that 
period he spoke constantly of her as the Impulse of all his ambition 
OL accumulating wealth. When he told me he intended to mak: 
his last will, he said it was for the purpose of making her his heir; 
and while he spoke in being engaged in making it, he said that his 
object In making that will was to institute her his heir, to secure his 

estate to her. 
SYS] sth. To the thirteenth interrogatory on the part of the 
plaintiffs she answers as follows: After her departure from 
New Orleans, in eighteen hundred and twelve, Mr. Clark often told 
me that he would leave her his estate. About four months before his 
death he told me that he intended to secure Ins estate to her by i 
last wall. 

l4th. To the fourteenth interrogatorv on the part of plaintiffs 
she answers as follows: I have frequently heard Mr. Clark express 
the most extravant pecuniary ambition for her. It was particularly 
after her departure from New Orleans, in eighteen hundred and twelve, 
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that all his thoughts and feelings appeared concentrated on her. Ile 


would declare to me that all his desire and motive of accumulating 
property was for her sake; he woald spend hours at my house In 
expatiating on his plans of aggrandizement for her. When he 
declared to me his intention of making his last will, he said it was 
for the purpose of securing his estate to her. 

b5th. To the fifteenth Interrogatory on the part of plaintiffs she 
answers as follows: Shortiv before Mr. Clark’s departure for Phila- 
delphia, in May, eighteen hundred and eleven, he told me that: he 
heard that Mr. D. W. Coxe, of Philadelphia, had been very unfortu- 
nate in speculations; that he (Mr. Clark) must, in consetjuence, 


depart for Philadelphia as soon as possible. When he was about- 


to start. he told me the situation in which he was so suddenly placed 
compelled him to make a will apparently in Jiis mother’s favor; that 
he placed in trust a very large amount of property for his daughter 
Myra. 

l6th. To the sixteenth interrogatory on the part of the plaintiffs 


she answers as follows: It was when Mr. Clark was on the point of 


departure, in May, eighteen hundred and eleven, from New Orleans, 

on the occasion just related by.me, that he told me that he had 
8982. made and put into Chew and Relf’s hands this will. After 

his return to New Orleans he told me that it was a false re- 
port in respect to Mr. Coxe’s affairs; several times referred to this 
will, always treating it in a light manner; said that he was in a 
false position when he made [it]; that it was designated to meet cer- 
tain circumstances. About four months before his death Mr. Clark 


told me that he intended to make his last will for the purpose of 


securing his estate to lis daughter Myra. 

l7th. ‘To the seventeenth interrogatory on the part of the paintiff- 
she answers as follows: After Mr. Clark’s return from Philadelphia, 
in eighteen hundred and eleven, he was accustomed to talk to me a 
great deal about his daughter Myra—not particularly after her de- 
parture from New Orleans, in the spring of eighteen hundred and 


twelve—was in the habit of coming to my house for the purpose of 


giving vent to lis affection for her. Throughout he acknowledged 


her as his daughter. When he declared to me his intention of 


making his last will, in eighteen hundred and thirteen, he told me 
that his object was to place her at the head of his estate, acknowl- 
edged by him as his legitimate daughter and only heir. While he 
spoke of being engaged in making this last will, he told me that she 
would be acknowledged in it as lis legitimate daughter. When 
this will was done Mr. Clark expressed satisfaction that by finishing 
his last will he had established beyond il chance the rights that 
belong to her from being acknowledged by hinr in his will as his 
legitimate daughter. 
Isth. ‘To the eighteenth interrogatory on the part of the plaintiffs 
she answers as follows: After the departure of his daughter 
S955 from New Orleans, in eighteen hundred and twelve, Mr. 
Clark told me that he intended to leave his estate to her, and 
about four months before his death he told me that he would secure 
his estate to her by a last will. During the period he spoke of being 
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engaged in making his last will, he said he should acknowledge her 
In it as lis legitimate daughter, and make her his only heir. After 
his will was done he expressed satisfaction that however soon he 
might die his estate was secured to her bevond accident; that she 
would go forth to the world acknowledged by him as his legitimate 
daughter, and be educated according to his wishes. 

lth. ‘To the nineteenth interregatory on the part of the plaintiffs 
she answers as follows: After Mr. Clark’s return to New Orleans 
from Philadelphia in eighteen hundred and eleven he came fre- 
quently to my house the last year of his life; I saw him almost 
every day when he was in town. 

20th. ‘To the twentieth interrogatory on the part of the plaintiffs 
she answers as follows: After Mr. Clark’s return from Philadelphia 
in eighteen hundred and eleven he often talked to me about his 
daughter Myra. After her departure from New Orleans in eighteen 
hundred and twelve he came to my house every day, if in town, to 
talk about her; he would say that all his ambition of accumulating 
property was for her sake; that he would cover her with fortunes ; 
that he wished to hve only for her sake. When he expressed his 
intention of making his last will he said that he should acknowledge 
her in it as his legitimate daughter and only heir. At the times he 
told me he was engaged in making his last will he always connected 
it with her, saying that the object of it was to place her at the head 

of his estate in the quality of his legitimate daughter and 
8984 sole heir, and guarantee her the same course of education as 
he would direct if living. At these times he talked a great 

deal on the subject of her education, and he spoke of the wealth she 
would possess as his heir; he dwelt Upok the moral benefit to her 
from being acknowledged by him in his last will as his legitimate 
daughter. When this will was done he said to me: Now Myra’s 
rights are fixed beyond chance; now if I die to-morrow she will pos- 
sess the whole of my estate; she will go forth to society and to my 
pious mother acknowledged by me in my last will as my legitimate 
daughter, and will be educated according to my wishes. 

21st. To the twenty-first interrogatory on the part of plaintiff she 
answers as follows: The last time I saw Mr. Clark was on the day 
he came from his house for the last time; I cannot say how many 
davs before his death. He came to my house about noon; on en- 
tering he complained of Indisposition - asked leave to have prepared 
for him a bowl of tea. He made this visit of about two hours, talk- 
ing the whole time about his daughter Myra and his last will; he 
said a burden of solicitude was removed from his mind from the 
time he had secured to her his estate beyond accident by finishing 
his last will; he constantly carried with him the satisfaction of 
knowing that however soon he might die she was his only heir; 
she would possess his estate; that she would go forth to society, to 
his relations, to his pious mother, acknowledged by him in his last 
will as his legitimate daughter, and would be educated accord- 
ing to his wishes; he said it would be the greatest boon 
from his God to live to bring her up; but what was next 
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to that were his comprehensive instructions in his will 
SOSH 1 regard to her education, and her being committed in 
his will to the care of the Chevalier De la Croix, who 
would have them rigidly complied with, and be as a parent to her ; 
he dwelt upon the pleasure it would give his aged mother, if she 
survived him, that in his last will that he had solemnly acknowl- 
edged her as his legitimate daughter; he dwelt upon the moral ben- 
efit to her in society from being acknowledged by him 11) his last 
will as his legitimate daughter; he talked about her education, 
about her great wealth as lis only heir, as by the time she grew up 
the value of his estate would be many fold increased ; he said that 
by acknowledging her as his legitimate daughter in his last will, 
and by giving such particular instructions for her education, and 
then intrusting her to such a character as Chevalier De la Croix, as 
her tutor, in lus last will, and her intere-t to such characters as 
Chevalier De la Croix, Judge Pitot, and Col. Bellechasse, he had 
fulfilled the demands of affection, pride, and honor; he said that as 
he might die while his daughter was a young minor, it was unfor- 
tunate that such a character as Chevalier De la Croix was her tutor 
in his will, and that such characters as Chevalier De la Croix, J. Pi- 
tot, and J. D. DD. Bellechasse were executors in his will. 
22d. To the twenty-second interrogatory on the part-of the plain- 
tiffs she answers as follows: The last time Mr. Clark spoke to me 
about his daughter, Myra, was on the day he came out from his house 
for the last time, which was the last time I saw him ; he expressed 
satisfaction that he had effectually secured his estate to her by fin- 
ishing his last will, and hesaid that if | he] died to-morrow she would 
go forth to the world with the moral as well as the pecuniary benefit 
of being acknowledged by him in his last will as lis legitimate 
daughter, and that she would be educated according to lis 
S986 wishes, under the superintendence of Chevalier De la Croix, 
In Whom he had every confidence, and that such characters 
as Chevalier De la Croix, Judge Pitot, and Col. Bellechasse would 


have the care of her interests. Mr. Clark expressed a great deal of 


pride in regard to the position his daughter would be enabled to 
take In society : he spoke of the happiness he felt on his mother’s 
account, if she survived him, that his daughter Myra was acknow!l- 
edged by him in Ins last will as his legitimate daughter. 

25d. To the twenty-third interrogatory on the part of the plaintiff- 
she answers as follows: About four months before his death Mr. Clark 
told me that he felt that he ought no longer to defer securing his es- 
tate to his daughter, Myra, by alast will. Near this period he stopped 
one day at my house, saying to me that he was on his way to Che- 
valier De la Croix’s plantation for the purpose of requesting him to 
bein his last will one of his executors, and tutor to his daughter Myra. 
On his return he told me, with much apparent pleasure and gratifi- 
eation, that De la Croix consented to serve. He told me that Judge 
Pitot and Col. Bellechasse had consented to be the other executors. 
About this time he told me that he had commenced his last) will. 
Between this period and the time when he brought it to my house 
Mr. Clark spoke very often of being engaged in making his last will; 
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he always spoke of it in connexion with his daughter Myra; said 
he was making it for her sake, to make her his heir, to secure his 
estate to her, and toinsure that she should be educated according to 
his wishes. At the time Mr. Clark spoke of being engaged in mak- 
ing his last will, he told me over and over again what would consti- 
tute its contents; that he should in it acknowledge the = said 
Myra as his legitimate daughter, and bequeath all his estate 
to her, but direct that an annuity of two thousand dollars 
a vear should be paid to his mother during her life, and 
SYST an annuity of five (housand dollars a year to a young female 
at the North, of the United States, named Caroline De Grange, 
till her majority, then it Was to cease: and five thousand dollars 
were to be paid her as a legacy, and that he would direct that one 
vear afterwards the settlement of his estate, five thousand dollars, 
should be paid to a son of Judge Pitot. of New Orleans, as a legacy, 
and at the same time five thousand dollars as a legacy to a son of 
Mr. Dupuys, of New Orleans; that lis slave, Lubin, was to be freed 
and a maintenance provided for him. In his conversations respect- 
ing his being engaged in making his last will, he talked a great deal 
about the plan of education to be laid down in his will for his 
daughter Myra. Ile expressed frequently his satisfaction that the 
Chevalier de la Croix would be her tutor in his will. He often 
spoke with earnestness of the moral benefit to his daughter Myra 
from being acknowledged by him in his last will as his legitimate 
daughter, and he often spoke of the happiness it would give his 
mother. He expressed the most extravagant pride and ambition 
for her. He would frequently use the emphatic language that he 
was making her bill of rights. He mentioned at these times that 
this will would contain a complete inventory of all his estate, and 
explanations of all his business, so as both to render the adminis- 
tration or lis estate plain and easy to his friends, the Chevalier De 
la Croix, Judge Pitot, and Col. Bellechasse, and as a safeguard to 
his estate in case he should not live long enough to dissolve and 
adjust all his pecuniary relations with others, About four weeks 
before his death Mr. Clark brought this will to my house. <As he 
came in he said: Now my estate is secured to Myra bevond human 
contingency. Now, if I die to-morrow she will go forth to 
8988 society, to my relations, to my mother, acknowledged by me 
In my last will as my legitimate daughter, and will be edu- 
cated according to my minutest wishes, under the superintend- 
ance of the Chevalier de la Croix, and her interests will be under 
the care of Chevalier de la Croix, Judge Pitot, and Col. Bellechasse. 
Here is the charter of her rights; it now is completley finished, and 
I have brought it to you to read. When I saw Mr. Clark for the 
last time he said his mind had been greatly relieved from the time 
he had secured his estate to his daughter Myra by completing his 
last will; that it was a constant source of pleasing affection that how- 
ever soon he might die that she would go forth to the world acknowl- 
edged by him in his last will as his legitimate daughter and only 
heir; that she would be educated almost as if under his own eve; 
that she would be committed to the care of the Chevalier de la 
45956 
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Croix as her tutor, and that her pecuniary interests would be under 
care of such characters as the Chevalier de la Croix, Judyve Pitot, 
Col. Bellechasse. 

24th. 2. To the twenty-fourth interrogatory on the part of the 
plaintiff she answers as follows: Aboat four weeks before his death 
Mr. Clark brought to me at my house a writing which purported to 
be his last will, finished, being then dated and signed with hts 
hame. 

25th. 1. To the twenty-fifth interrogatory on the part of the plain- 
tiff, she answers as follows: It was about four months before his 
death that Mr. Clark said he intended to commence his last will. 
Between this period and the time he brought it to my house he 
many times spoke of being engaged in making it. It was about 
four wecks before his death that he brought it to me to read; it was 
then finished. 

26th. ‘To the twenty-sixth interrogatory on the part of the plain- 

tiff-, she answers as follows: The whole of this will was in Mr. 
8989 Clark’s handwriting. It: was dated and signed by Mr. Clark 
at the time I read it. 
27th. To the twenty-seventh interrogatory on the part of the 


plaintifl- she answers as follows: At the times Mr. Clark spoke of 


being engaged in making his last will he told me that in it he should 
leave his estate to his daughter Myra; that he should acknowledge 
her in it as his legitimate daughter, and leave the whole of his estate 
to her. After it was done he referred to his having acknowledged 
her in his last will as his legitimate daughter, and having made her 
in this will his sole heir. 

25th. ‘To the twenty-eighth interrogatory on the part of the plain- 
tiffs she answers as follows: It was at my house, about four weeks 
before his death, that I saw for the first and last time this will. 

29th. To the twenty-ninth interrogatory on the part of the plain- 
tiffs she answers as follows: The last time Mr. Clark spoke to me 
about his last will was on the day he came out from his house for 
the last time. He told me on this occasion that his mind was greatly 
relieved sInce he had secured his estate to his daughter Myra by fin- 
ishing his last will. Ile expressed his satisfaction that such charac- 
ters as Chevalier de la Croix, d. Pitot, and J. 1). 1). Bellechasse were 
executors in his last will, ana threat Chevaher de la Croix Wiis his 


daughter Myra’s tutor in his last will. He referred to the plan of 


education laid down in) his will for her. 
30th. To the thirtieth Interrogatory on the part ot the ‘plaintiffs 
she answers as follows: After this will was finished Mr. Clark re- 
ferred to Chevalier de la Croix, Judge Pitot, and Col. Bellechasse 
being executors In his last will. 
Sist. To the thirty-first Interrogatory on the part of the plaintiffs 
she answers as follows: After this will was finished Mr. Clark 
8990 had in conversation with me referred to Chevalier de la Croix 
being named in his last will as tutor to his daughter Myra. 
About the time he told me that he was about to commence his last 
will he told me that he was on his way to ask Chevalier de la Croix’s 
permission to be named in his last will tutor to his daughter Myra. 
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On his return he told me that de la Croix consented to aet. At the 
time he spoke of being engaged in making his last will Mr. Clark 
expressed his satisfaction that Chevalier de la Croix would be tutor 
to his daughter in his last will.k When Mr. Clark brought this will 
to me to read he dwelt with much apparent pleasure that by finish- 
ishing his last will he had insured that however soon accident might 
befal- him his daughter Myra would be under the care of the Chev- 
alier de la Croix as her tutor in his will. The last time | saw Mr. 
Clark he expressed his satisfaction with much earnestness that Chev- 
alier de la Croix was tutor to his daughter Myra in his last will. 
32d. To the thirty-second interrogatory on the part of the plain- 
tiffs she answers as follows: I read this will about four weeks before 
Mr. Clark’s death. In this will Mr. Clark acknowledged Myra as 
his legitimate daughter and only heir, designating her as then liv- 
ing in the family of Mr. S. B. Davis. Mr. Clark in this will be- 
queathed all his estate to the said Myra, but directed that an annuity 
of two thousand dollars should be paid to his mother during her 
(his mother’s) life, and an annuity of five hundred dollars to be paid 
to Caroline De Grange till she arrived at majority, when the annuity 
was to cease, and five thousand dollars were to be paid to her as a 
legacy. He direeted that one year after his estate was settled five 
thousand dollars should be paid to a son of Judge Pitot, of New 
Orleans, and that one year after his estate was settled five thousand 
dollars should be paid as a legacy to a son of Mr. Debuys, 
8991 of New Orleans. He provided for the freedom and mainten- 
ance of his slave Lubin; he appointed Mr. Dusuan de la 
Croix tutor to his daughter Myra; he gave very extensive instrue- 
tions in regard to her education. This will contained an inventory 
of his estate and explanations of his business relations. He ap- 
pointed Mr. Dusnan de la Croix, James Pitot, J. D. D. Bellechasse 
executors. The whole of this will was in Clark’s handwriting; it 
was dated in July, eighteen hundred and thirteen, and was signed 
by him. 

To the first cross-Interrogatory on the part of defendants, she an- 
swers as follows: Ist. I am now the wife of George Smyth, M.D. 
Before my residence in New Orleans, and during my residence there, 
and for some yeers afterwards, | was the wife of William Hlarper. 1 
am not now in any employment. Since my marriage with Dr. 
Smith | have no settled residence; I am now sojourning in Phila- 
adelphia; my age is over forty-eight years. 

2d..To the second cross-interrogatory on the part of the defend- 
ants, she answers as follows: I have no interest in the event of this 
sult. 

od. To the third cross-interrogatory on the part of the defendants, 
she answers as follows: I am not in any degree related to or con- 
nected with the plaintiffs, or with either of them. 

4th. To the fourth cross-interrogatory on the part of the defend- 
ants, she answers as follows: Mr. Clark was in New Orleans in the 
spring of eighteen hundred and thirteen; he was in New Orleans in 
the summer of eighteen hundred and thirteen. I was in New Or- 
leans in the spring and summer of that year. 
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5th. To the 5th cross-interrogatory on the part of the defendants, 
she adhuswers as follows: \lr. Clark Vils 11) the habit of communicat- 
ing to me very freely in regard to his daughter, though it could not 
be called consulting me. At the period he declared to me his 

ing his last will, he talked to me in regard 

plan of education to be prescribed in bis will for lis 
daughter Mura. though ble 11) domanner of consulting hie, lle 
talked freely to me of other points in that matter, though not ina 


' 
SOC? hntention of making 


— 


tO The 


manner of consulting me. 

Oth. ‘Lo thie <Ixth cross- Tite rrogators (}) the print of the defend- 
ants, she answers as follows: My suckling his daughter Myra ed to 
it, and formed it, and the feelings of gratitude and friendship in- 
spired in Mr. Clark towards me by this service always kept it alive. 
This intimacy related to lis daughter Myra, and continued as long 
aus Mr. Clark lived 

ith. To the seventh cross-interrogatory on the part of the defend- 
ants, she auswers iis follows: l Wiis about four months before lis 
death thisat MroClark told me mat he Intended to make his last will. 
lt was in talking about fis « ieliter My ra that Mr. Clark intro- 
dueed this subject. lle ssid he felt hye ought he lonver to defer 
securing his estate to her by adast will; that he wished to place 
her at the head of ! 


} 
| 
| 
1; 


His CSLULC, acknowledged by him 1th his last will 
ils his legitimate daughter ana herr, ana he “ ished tO render if CCr- 
tain that she would be educated according to his wishes, by pre- 
scribing particular instructions in a last will. Between this period 
and the time Mr. Clark brought lis will to my house, he many 
times spoke of being engaged in making his last will. He always 
COLL ected if with lis daugolhte I Myra, iis ak iy in) view to secure his 
estate to her, to insure that she would be educated in the same man- 
ner es he would direct if living. About four weeks before his death 
Mr. Clark brought lis will to my house; when he came in he said: 
Now my will is finished; now, if I die to-morrow, my estate is 

secured to Myra bevond chance. Now she will go forth 
S995 to the world acknowledged by me in my last will as my legit- 

ibsate daughter, lye brought uy) precisely tis | could wish. 
under the superintendence of Mr. De la Croix, who will — a father 
to her. There is the charter of her rights all finished. I have 
brought It to Vou Lo read, The least Line | SiulW Mr. Clark, which 
was on the day he came out of his house for the last time, he spoke 
about lis will; ex pressed the pleasure he had felt from the time he 
had secured his estate to his daughter beyond accident by finishing 
lis last will. 

Sth. To the eighth cross-Interrogatory on the peur of the defend- 
ants she answers as follows: It was at my own dwelling that I saw 
Mr. Clark’s will, about four weeks before his death; he brought it 
to me to read of his own volition, without my requesting him to 
sce it; I suppose his reason for wishing me to read it was derived 
from the natural claim [ had established on his feelings 1) regard 
to his daughter by having in the first place suckled her, then hav- 
Ine heard for a lone period the ON pee ssion of his feelings towards 
her, then during the period he spoke of being engaged in making 
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his last will, his having again and again talked over to me this 
subject. 

thy. ‘To the ninth cross-Interrogatory Ot) the part of the defend- 
ants, she answered as follows: I made no memorandum or copy of 
this will, but it may be that the circumstances of this will not ap- 
pearing after Mr. Clark’s death contributed to fix In my mind the 
recollection of Its contents, as if Was then, and has olten been SsImCce, 
au matter of earnest and solemn reflection with me, especially as I 
had only read it S() shortly before his death, but because the last 
time Lsaw Mr. Clark he had expressed in the most enthusiastic 

language his happiness in knowing that however soon he 
S994 might die his estate was secured to his daughter, Myra, by 

lis last will: also because, while he spoke of Ly ber Cera dl 
in making his last will, it seemed «a matter to him of the most in- 
tense interest and solicitude;: i bay have contributed to fix ny 
recollection of the date of this will by my remembering that I play- 
fully said to Mr. Clark: Since the charter of Myra’s rights, as you eal] 
your last will is dated in July, what a pity that you had not finished 
it soon enough to bear the date of the fourth of July, the anni- 
versary of the day the Americans promulgated their charter. 

LOth. To the tenth cross-Interrogatory on the part ol the defend- 
ants, she abswers as follows: made ho memorandum or COPY of 
this will. 

lith. To the eleventh cross-interrogatory on the part of the de- 
fendants, she answers as follows: | do not know whether Mr. Clark 
Was cver married. 

IY th. To the twelfth cross-Interrogatory Ol the prarrt of the de- 
fendants, she answers as follows: This child was five or six weeks 
old when Mr. Clark acknowledged her to me as hits daughter. After 
he acknowledged her to me he told Mie threat he had hac all the itT- 
rangements prepared for her birth, and that he made arrangements 
with Mr. 8S. B. Davis to receive her into his family. Mr. Clark pur- 
chased for his daughter a valuable servant; he had made for her 
in Philadelphia il handsome couchee : he furnished her with Very 
costly dresses and playthings. At the time she left New Orleans, 
in eighteen hundred and twelve, she had never been at school. In 
his willof July, eighteen hundred and thirteen, Mr. Clark gave very 
particular instructions respecting her education. Mr. Clark told me 
that she Wiis born in} il house threat Wiis al threat time 1 charge of the 
Messrs. Baron,in New Orleans. I do not know thatshe was ever christ- 

ened: she was born in or near the month of June, 1S04 or LSO5. 
SUV 5th. To the thirteenth cross-lnterrogatory on the part of 

the defendants, she answers as follows: I can give no other 
reason than to judge that it was from parental affection ; he told 
me that he had had the preparations made for her birth; he told 
lie that she Wiis born in) il house held by Mr. Daron, which he ob- 
tained for that purpose, which was not the house of his own. resi- 
dence. lL believe thraat her mother’s iaMly nehie Was Carriere: | 
did not know her mother, and cannot Say where her rt sidence thie 1} 
was. 

14th. To the fourteenth cross-interrogatory on the part of the de- 
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fendants, she answers as follows: Mr. Clark never acknowledged to 
me any child as his own except his daughter Myra. 
(Signed) HARRIET HARPER. 
l’e varictur.” 


oe 


New Orleans, Jan’y 10, 1555. 


(Signed) 


Testimony af P. Baron Boisfontaine in Suit of We W. Whitney and 
Myr C. Whitney Us, eleanor OP Bearn and als.. and offe red ii kvi- 
te MCE ON hy half of Applicant, Vrs. Myra Clark CJaines. Filed Lith 
he bruary, ISDS. 


(‘omnmission. Issued 12th May, 1S35. 


Court of Probates. 
Srarke OF LOUTSIANA: 


Wa. W. Wurrney and Myra C. WHITNEY ) 
Us, S 


be. 
ELanorn O’BEARN and als. ) 


To David B. Morgan, Esquire, Madisonville, parish of St. Tammany, 
Louisiana, or to any justice of the peace in said parish, Greeting : 


Know ye, that we, reposing confidence in your prudence and 
fidelity, do, by these presents, give unto you authority diligently to 
examine all witnesses whatever, as well on the part of the plain- 
tiffs as of the defendants, in a certun suit now pending In our said 
court in which Wm. W. Whitney and Myra C. Whitney are plain- 
tiffs, and Eleanor O’Bearn and als. are defendants. 

Therefore we desire you that at certain times and places 
$8996 by you to be appointed for that purpose, that you cause the 
said witnesses to come before you ;,that you then and there 
examine them pre’ Upon there respective corporal oaths first taken 
before you upon the holy evangelists; that you reduce their exain- 
inations to writing; and when you shall so have taken them that 
you send the same, with this commission, closed up under your 
seal tous in our said court in the City of New Orleans, without 
delay. 

Witness the Honorable Charles Maurian, judge of our said court, 
this fourth day of May, in the year of our Lord one thousand eight 
hundred and thirty-five, and in the fifty-ninth vear of the Inde- 
pendence of the United States. 

(Signed) S. BLOSSMAN, [ SEAL. | 
Dy [vr of Wills. 


~ | 
in 
mj 
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(‘ourt of Probates 
Wa. W. Wauitrney and Myra. his wtrfe. 
ELEANOR OBearne and others. 


Liat rrogatories to be propoulic d to witnesses on behalf of the }rieiini- 
tifls It) this Cause 


’ 


Ist. Wi re Vou acquainted with the late Danie! (lark, deceased , 
of New Orleans? If so, were you at any time on terms of Intimacy 
with lim? , 

2d. Did the said Daniel Clark at lis death leave any child ae- 
knowledged by him as his own? If so, state the name of such 
child, whether said ehild is still living. and if living what name it 
now bears: ana also Stile when cipiel where, anid in) Whaat terns said 
acknowledgment of said child was made 

3d. Have you any knowledge of a will said to have been executed 
by said Clark shortly before his death? Did you ever read or see 
the said will, or did Daniel Clark ever tell vou he was making said 
will, or had miuade sad will t If SO, al What time and place, and if 
more than onee state how often, and when and where. 

ith. If you answer the last question affirmatively, state 

S997) whether the said Daniel Clark ever declared to you, or to 

any one in your presence, the contents of said will; and, if 

So, stiute the whole of said declarations and the time, place, anid 

manner in which they were made, before whom, and all the eir- 
cumstances which oceurred when such declarations were made. 

oth. State how long before his deat I) you saw the said Daniel 
Clark for the last time; how long before lus death he spoke of his 
last will, and what he said In relation Lo his aforesaid child. 

Oth. State whether you ever heard unv ohne say he had read the 
said will: if so, state whom. what was said. and whether the said 
person is now living or not. 

(Signed) WM. M. WORTITILINGTON, 
hor PU ffs. 


(‘ross-examined : 


Ist. Each witness examined and answering any one of the fore- 
going interrogatories is desired to state his name, age, residence, 
and employment, and whether he is in any manner connected with 
or related to any of the parties to this suit, or has any interest in 
the event of the same. 

2d. How long did you know Daniel Clark, and under what cir- 
cumstances? And if you presume to state that Daniel Clark left 
any child at his death, state who was the mother of said child and 
who was the husband of that mother. State all the circumstances 
fully and in detail, and whether Clark was ever married; if so, to 
whom, when, and where. 

dd. If said Clark ever acknowledged to you that he suffered him- 
self to be father of a child, state when and where he made such an 
acknowledgement, and all the circumstances of the recognition of 
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such a child or children, and whether the act was private or public. 

4th. Did said Clark consider you as an intimate friend, to whom 

he might confide communications so confidential as those relating 

to his will? If aye, state what you know of your own per- 

8998 sonal knowledge of the contents of said will, and be careful, 

if you please, to distinguish what you state of your own 
knowledge and what from hearsay. 


The defendants propound the following interrogatories with a full 
reservation of all legal exceptions to the Interrogatories-in-chief, the 
same not being pertinent to the issue, and the last interrogatories 
being calculated merely to draw from the witness hearsay declara- 
tions. 


(Signed) L. C. DUNCAN, for Def'ts. 
Leeturn lo COimmMISSION. 


In pursuance to the annexed commission, directed to me, the un- 
dersigned, justice of the peace, personally appeared Pierre Baron 
Boisfontaine, who, being duly sworn to declare the truth to the 
questions put to him in this cause, in answer to the following Inter- 
rogatories, says: ; 

In reply to the first interrogatory he answers: I was acquainted 
with tne late Damiel Clark, of New Orleans, for — and was ahy 
vears intimate with him. 

2d. In reply to the second interrogatory he answers: Mr. Clark 
left at his death a daughter named Myra, whom he acknowledged 
as his own before and after her birth and as long as he lived. In 
ny presenee he spoke of the Necessary preparations for her birth, 
and asked my brother’s wife to be present at her birth, and in my 
presence he proposed to my sister and brother-in-law, Mr. S: b. 
Davis, that they should take eare of her after her birth. After her 
birth he acknowledged ber to me as his own constantly and at 
various places, [le was very fond of her, ‘and secned to take pleas- 
ure in talking to me about her. When he communicated to me le 
was making his last will he told me he should acknowledge her as 
his legitimate child. The day before he died he spoke to me about 
her with great affection, and as being left his estate in lis last will. 


The day he died he spoke to me of her with the interest of 


S999) a dying parent and as the heir of his estate in his last will. 
She is still living, and is now the wife of William Wallace 
Whitney. 

dd. In reply to the third interrogatory he answers: About ten days 
before Mr. Clark’s death Wis present ‘ul lis house. when he handed 
LO Chevalier de le (‘rox il eculed packs be ana told him threat his last 
will was finished, and Was in that scaled packet. About ten days 
before this he had told hic that it Wiis done. Previous to this. com- 
mencing about four months previous to his death, in conversations 
to me on the plantation and at his house; and | heard him men- 
tion this subject at Judge Pitot’s house. I frequently dined at 
Judge Pitot’s with Mr. Clark on Sundays. The day betore he died 
he told me that his last will was below, in the oftice-room, in his 
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little black case: The day he died he mentioned his last will to 
Hie. 
4th. In reply to the fourth interrogatories he answers: I was 
present at Mr. Clark’s house about fifteen days before his death, 
when he took from a small black case a sealed packet, handed it to 
Chevalier de la Croix, and said, My last will is finished ; it is in 
this sealed packet, with valuable papers; as you consented, I have 
made you in it tutor to my daughter; if any misfortune happens 
to me, will you do for her all you promised me? will you take her 
at once from Davis? | have given her all my estate in my will, 
an annuity to my mother, and some legacies to friends. You, 
Pitot, and Bellechasse are the executors. About ten days before 
that, Mr. Clark, talking of Myra, said that his will was done. 
Previous to this, he often told me, commencing about four months 
before his death, that he was making his last will. In these con- 
versations he told me that Chevalier de la Croix had consented to 
be her tutor, in his will, and had promised, if le died before doing 
it, to go at once to the North and take her from Mr. Davis; 
9000 that she was to be educated in urope. [le told me that 
Chevalier de la Croix, Judge Pitot, and Colonel Bellechasse 
were to be executors in this will. Two or three days before his 
death | came to see Mr. Clark on plantation business; he told me 
he felt quite ill. I asked himif | should remain with him. He 
answered that he wished me to. I went to the plantation to set 
things in order, that I might stay with Mr. Clark, and returned the 
same day to Mr. Clark, and stayed with him constantly till he died, 
The day before he died, Mr. Clark, speaking of his daughter Myra, 
told me that his last will was in his oflice-room below, in the little 
black case; that he would die contended, as he had insured his 
estate to her in the will. Ele mentioned his pleasure that he had 
made his mother comfortable by an annuity in it, and remembered 
some friends by legacies. He told me how we'l satisfied he was 
that Chevalier de la Croix, Judge Pitet, and Bellechasse were exee- 
utors in it, and Chevalier de la Croix Myra’s tutor. About two 
hours before his death Mr. Clark showed strong feelings for said 
Myra, and told me that he wished his will to be taken to Chevalier 
de la Croix, as he was her tuto r as well as one of the executors in 
it; and just afterwards Mr. Clark told Lubin, his confidential serv- 
“unt, to he StUre, US SOOT as he clied. to Carry his little black Cuse Lo 
Chevalier de la Croix. After this, and a very short time before 
Mr. Clark died, | SW Mr. Relf take it bundle of keys from Mr. 
Clark’s armor, one of which, | believe, opened the little black Case ; 
[ had seen Mr. Clark open it very often. After taking these keys 
from the armoir, Mr. Relf went below. When I went below, I did 
not see Mr. Relf, and the office-room was shut. Lubin told me 
that when Mr. Relf went down with the keys from the armotr, he 
followed : Saw him then, Qt) vetting down, ora) Inte the oflice-room, 
locket the office-room door. Almost Mr. Clark’s last words 
900] were that his last will must be taken care — on her aecount. 
oth. In reply to the fifth interrogatory, he answers: [ was 
with Mr. Clark when he died. | was by him constantly for the last 
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two days of his life. About two hours before he died he spoke ot 


his last will and his daughter, Myra, in connection, and almost his 
last words were about her, and that his will must be taken care of 
on her account. 

6th. In reply to the sixth interrogatory, he answers: Whien, after 
Mr. Clark’s death, the disappearance of lis last will was the subject 
of conversation, I reiated what Mr. Clark told me about his last will 
in his last sickness; Judge Pitot and John Lynd told me that they 
read it not many days before Mr. Clark’s last sickness ; that its con- 
tents corresponded with what Mr. Clark had told me about it ; that 
when they read it it was finished, was dated and signed by Mr. 
Clark; was an olographie will; was in Mr. Clark’s handwriting ; 
that in it he acknowledged the said Myra as his legitimate 
daughter, and bequeathed all his estate to her, gave an annuity to 
his mother, and legacies to some friends. The Chevalier. de la Croix 
was tutor was tutor of his daughter, said Mvra. Chevalier de la Croix, 
Colonel Belleéhasse, Judge Pitot were executors; Judge Pitot and 
John Lynd are dead; the wife of Wilham Harper told me she read 
it: Colonel Bellechasse told me that Mr. Clark showed it to him 
not many davs before his last sickness; that it was then finished. 


Colonel Bellechasse and the lady, who was Madam Harper, are 


living. 
Ist. In reply to the first cross-interrogatory, he answers: My name 
is Pierre Baron Boisfontaine; my age is about fifty-eight; | have 
been some tine In Madisonville; the place of my family abode 
9002 is near New Orleans, opposite side of the river. I was eight 
vears in the British army: I was several vears agent for Mr. 
Clark’s plantation ; since his death I have been engaged in various 
objects ; I now possess a house and lots, and derive my revenue from 
my slaves, cows, &e. [am in no manner connected with or related 
to any of the parties of this suit ; I have no interest In this suit. 
2d. In reply to the second cross-interrogatory, he answers: | knew 


Daniel Clark between nine and ten years; | knew him as the father 


of Myra Clark. She was born in my house, and was put by Mr. 
Clark, when a few days old, with my sister and brother-in-law, Sam- 
uel B. Davis. [I was Mr. Clark’s agent for his various plantations ; 
first, the Sligo and the Desert, then the Havanas, the Hema point, 
and when he died, of the one he purchased of Steven Henderson. 
He respected our misfortunes, knowing that our family was rich and 
of high standing in St. Domingo before the Revolution. The mother 
of Myra Clark was a lady of the Carriere family : not being present 
at any marriage, [ can only declare it my belief that Mr. Clark was 
her husband. ‘To answer this question in detail, as is demanded, it 
is necessary that I state what was communicated to me; it was rep- 
resented to me that this lady married Mr. De Grange in good faith, 
but it was found out sometime afterwards that he already had a liv- 
Ing wife, when the lady, née Carriere, separated from him ; Mr. Clark, 
some time after this, married her at the North; when the time ar- 
rived for it to be made publie, Interested persons had produced il 
false state of things between them, and this lady, living in Phila- 
delphia, and Mr. Clark not there, was persuaded by a lawyer em- 
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ployed that her marriage with Mr. Clark was invalid, which 
9005 beheving, she married Monsieur Gardette. Some time after- 

wards, Mr. Clark lamented to me that this barrier to making 
his marriage public had been created. He spoke to me of his 
daughter Myra from the first as legitimate; and when he made 
known to me that he was making his last will, he said to me he 
should deelare her in it as his legitimate daughter. From the above 
[ believe there was a marriage. 

od. In reply to the third cross-interrogatory he answers: Mr. Clark 
nade no question on this subject before and after her birth, and as 
longas he lived he exercised the authority of a parent over her des- 
tiny. Ile was a very fond parent. Ile sustained the house of Mr. 
Davis and Mr. Harper, because my sister had her in care, and Mrs. 
Ifarper suckled her. He sustained Harper as long as he lived, and 
conferred great benefits on my brother-in-law. He spoke of her 
mother with great respect, and frequently told me, after her mar- 
riage with Mr. Gardette, that he would have made his marriage with 
— public if that barrier had not been made. He frequently la- 
mented to me that this barrier was made, but that she was blame- 
less. He said he would never give Myra a stepmother. When, in 
1813, he communicated to me that he was making his last will for 
her, he showed great sensibility as to her being declared legitimate 
in it. While I was with him at his death sickness, and even at the 
moment he expired, he was in perfect possession of his senses, and 
no parent could have manifested greater affection than he did for 
her at that period. Nearly his last words were about her, and that 
his will must be taken care of on her account. She, the said Myra, 
is the only child Mr. Clark ever acknowledged to me as his. She 

was born in July, erghteen hundred and five. 
OOF 4th. In reply to the fourth cross-interrogatory he answers : 
I was a friend of that confidential character. From the time 
of said Myra’s birth Mr. Clark treated me as a confidential friend in 
matters relating to her and to his affairs generally. 

In reply to the fourth Interrogatory : [| have stated what I know 
concerning Mr. Clark’s last will; my recollection of these facts 1s 
distinet. The circumstances connected with them were of such a 
character that my recollection of them could not easily be impaired. 


(Signed) BARON BOISFONTAINE. 


Which answers, being reduced to writing, were sworn to and 
signed by the said witness In my presence. 

[In testimony whereof, | have hereunto set my hand and private 
seal at the parish of St. Tammany, in the State of Louisiana, this 
twenty-ninth day of May, eighteen hundred and thirty-five. 

(Signed) DAVID B. MORGAN, [seat] 
Justice of the Peace. 
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Testimony of J. D. D. Bellechasse in the Suit of William W. Whitney 
and Myra C. Whitney against Richard Relf, Beverly Chew, and others 
oflered in evidence Mil Behalf of thre Applicant, Mrs. Myra Clark 
Gaines. Filed 13th keb’y, LSdd. 

In the District Court of the United States for the Eastern District of 


the State of Louisiana. 


Wittiam W. Wuirney and Myra C. Wurrney, Complainants, 
against | 
Ricnarp Rete, Beverty Cuew, and others, Defendants. 


Interrogatories to be propounded on behalf of the complainants to ~ 


Joseph Deville Degontin Bellechasse, Mrs. Harriet Smith, Samuel 
B. Davis, Mrs. Eliza Clark, and Chevalier de la Croix: 
Ist. Were you not acquainted with the late Daniel Clark, of New 
Orleans ? , 
2d. Were you or not at any times on terms of intimacy 
9005 with him, and did you or not enjoy his confidence ? 
3d. Did you know or not whether the said Clark, at the 
time of his death, left any child living? If so, state who that child 
is, how you derived your information or knowledge on the subject, 
and particularly all that you may have heard the said Clark say 
touching that matter, and his conduct towards and treatment of 
sald ehild. 
4th. Do you know whether or not the said Clark, at any time 
during his life, made any provisions for said child? If so, state 
particularly all you know upon that subject. 
Sth. If you have any information or knowledge touching a will 


of said Clark made about May, iS11, relate all you may know of 


the said will, and the circumstances under which it was made, or 
whether or not the said Clark did not thereafter express his deter- 
mination to make another will. State all you may have heard him 
Say Upon that subject. , 

6th. Did or did not the said Clark make a last will and testament 
about the year 1815?) State all you may know touching that mat- 
ter, or What you may have heard from him relative thereto, and the 
contents of the will, as far as you can recollect. 

ith. If you know anything further material to the controversy 
herein, and of interest to the complainants or defendants, relate it. 

(Signed) GRIMES, CHINN, &c., 
kor Complamant. 

Kiled 6th February, ISo7. 

T. W. COLLINS, 


(Signed) 
Deputy C') rk. 
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[In the District Court of the U. States In and for the Eastern Dis- 
trict of Louisiana. In Equity. 


WittiaM W. Wuuitrney and Myra C. Wauitrnry 
against N 
Rien Arp Reiter, Beverty Curw, and others. — | 


+?) »)*? 
34 eye. 


Cross-Interrogatories to the interrogatories filed by the complainants 

on the 6th February, 1857, and by them propounded in 

OOD their behalf to Joseph Deville Degontin Bellechasse, Mrs. 

Harriet Smith, Samuel B. Davis, Mrs. Eliza Clark, and 
Chevaher de la Croix. 


The commissioner who may receive the answers to the interroga- 
tories of the plaintiffs, and to the following cross-interrogatories, is 
notified that it will be required of him to certify that the several 
Interrogatories and cross-interrogatorics were answered by the de- 
ponents separately and part from each other, and from other per- 
sons, and that neither the chief nor cross-questions were shown or 
read by the deponents, or to or by either of them; and that each 
question under each separate chief and cross-interrogatory was an- 
swered in the order in which the several questions are propounded ; 
and that he did not permit any deponent to see or read any suc- 
ceeding interrogatory until his answer to. the preceding had been 
fully taken down, and especially that no communications or sug- 
gestions were made in the presence of the commissioner, or to his 
knowledge or belief, by any attorney or agent of either of the par- 
ties to either of the deponents ; and also to certify that he carefully 
cautioned each witness to distinguish accurately in each answer 
what he or she stated from his or her personal knowledge, and what 
from hearsay, and let it be so written down in the answers what is 
of personal knowledge and what of hearsay. 

The complainants are notified that all legal exceptions are re- 
served to each one of their interrogatories, and especially do the 
respondents in propounding these cross-interrogatories reserve to 
themselves to demur, plead, or answer hereafter as they shall 
he advised, and at all times to charge and show that this hon- 
orable court hath not, either in equity or at law, any jurisdic- 
tion of the matter of the present bill of complaint, the same 
being only cognizable by the probate court of the parish of 

Orleans, in the State of Louisiana, which court is already 
9007 seized of the succession of Daniel Clark, the pretended an- 

eestor of the complainant, Myra,the same being a court where 
a plain, adequate, and complete remedy may be had at law by the 
complainants for any and all their supposed claims against the sue- 
cession of the said Daniel Clark, and full redress for their many 
grievances set forth in their said bill of complaint. Protesting against 
this proceeding, and not intending to waive any right, or to admit 
any claim of the complainants in the premises, but merely desiring 
and intending to provide against the effect of error, accident, sur- 
prise, or fraud, and wishing to advertise the complainants of the 
purpose, of such of the respondents only is sign these cross-Interrog- 
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atories, said respondents here acting in lis, her, and their own be- 
half only, and each one acting for him or herself separately, pro- 
pound the following CTOSS-] hnterrogatoertes ; 


Ist. Will vou, and each of you, answering any interrogatories of 


the complunant Ss, state vour Name, age, and present residence, and 
where you resided during each year from 1500 to S14, and state 
vour employment, and mention your means of acquaintance with 
Mr. Daniel Clark, formerly of New ¢ rleans, and who is said to have 
married in that elty In ISIS” 

Mrs. Harriet Smith and Mrs. Eliza Clark, two of the witnesses 
proposed to be examined by the complainants, are particularly re- 
(y Ue sted to state what were their names before Marre > anduif they 


were married miore than onee to state the names of ther several . 


husbands. 
2d. Jf you say you were upon terms of intimacy with Mr. Clark, 
state, if you please, how you came to be thus intimate with him, 
when that intimacy commenced, under what circumstances, and in 
what place it commenced, and how long it Cont Inued, when it ended, 
and whether it was ever interrupted,{ and if it was, for what 
CAUSC, 
OOS od. If your answer the third interrogatory-in-chief affirma- 
tively, state the sex, name, and age of the child, and where 
and when the child was born. Be very particular, if you please, in 
stating these matters with great accuracy, and mention in detail 
what circumstances enable vou cf recolleet with accuracy the mat- 
ters about which you are interrogated. 
4th. Was Mr. Daniel Clark, about whom complainants interrogate 
you, ever married? If you answer affirmatively, state when, where, 
and to whom. by What priest, clergyman, or magistrate, and who 


were the witnesses present. Were vou among the witnesses, and if 


so, Who was present with you?) Answer with great particularity. 

oth. Did Mr. Clark (Gf you say he was married) introduce his wife 
to lis friends and acquaintances, and was she received and recog- 
nized in New Orleans as his lawful wife? If you answer that she 
was not so received, state why she was not, and mention the reasons 
Which did, in your opinion, induce Mr. Clark to introduce her into 
society ; or was his marriage private? If so, why was it private’? 
And what circumstances could or did induce him to keep that mar- 
rage secret from his friends and the publie t 

6th. Lf, in answering the sixth interrogatory of the complainants, 
you say Mr. Clark inade any provisions for the child whom you are 
asked to state — he left at his death, state what that provision was, 
and in what did it consist—lands, houses, lots, slaves, stocks, bonds, 
mortgages, or what. ‘ State particularly and mention the amount, 
and state how you happen to know all these matters. 

7th. Will you state whether you have ever had any correspondence 
or conversations with the complainants, or with either of them, on 

the subject of the pretensions of the complainant, Myra C. 
HOOD Whitney, to be the daughter and heiress of the estate of Mr. 
Daniel Clark; and if you have had any correspondence, 

annex it to your answer, or if any such conversation, state the nature 
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of it, what was desired, and what it was intimated to you it was im- 
portant you should prove | mention when you last saw the com- 
plainants or either of them, and which of them, and whether you 
were not then, or at some other time, informed that your testimony 
would be wanted and required, touching the matters about which 
you have now been interrogated. 

Sth. Did you or not ever hear Mr. Clark acknowledge that he had 
any natural children in New Orleans, and particularly, did) you or 
not ever hear him acknowledge two female children, the one named 
Caroline and the other named My ra? and is or not that Mira Ole 
of the complainants in this case? Did you ever hear him say that 
he intended to leave, by will, money or property enough to Myra to 
tuke the stain off her birth? = If you heard him use such expressions, 
or those of a similar character, state what You suppose he meant by 
taking off the stain from the birth of his own legitimate daughter. 

Sth. Will you state who was the mother of the complainant, 
Myra, and did the mother nurse Myra? If not, why not? Who 
did nurse her? Did her mother die and leave her infant, or was 
she too sick and too feeble to nurse this child? Did the mother of 
Myra, the complainant, nurse and raise her or not? If not, who 
did? Mention particularly, and all the cireumstances. 

loth. If you know when the complainant, Myra, was born, state 
the precise date and place; and state if you know by whom and 
where she was raised, and whose name she bore, and why she bore 
that name. 

llth. Was not the last will of Mr. Clark admitted to probate in 
the proper tribunal at New Orleans? If you undertake to say any- 

thing abouta will which it is supposed Mr. Clark made, cither 
9010 in 1811, in 1815, or at any other time, state nothing but what 

is of vour own personal knowledge, and be careful to avoid 
stating anything which is of hearsay. 

12th. If vou state anything about any supposed will of Mr. Clark, 
or any of its provisions, state whether you are sufficiently acquainted 
with the ordinances and laws of the territory of Orleans, and State 
of Louisiana, to form a correct opinion as to the legality of the will 
In form, and in its different provisions. 

Have you ever studied the laws of Louisiana? If yea, how long ? 
If not, how can you express any opinion about them? | [lave you 
not frequently conversed with the complainants respecting the sup- 
posed provisions of a will supposed to have been made by Mr. 
Clark in 1813; and if you have, may not the opinions you have ex- 
pressed to the sixth interrogatory of the complainants be somewhat 
influenced by such conversations? And state what are your feel- 
ings and affections towards the complainants—whether you are 
related to or connected with either of them ;-and if vou are, how, 
and in what degree or way, and whether you have any interest in 
the event of this suit. 

lSth. Will you, Col. Bellechasse and Mr. Dusnan de la Croix, for 
vourselves personally, in addition to the foregoing interrogatories, 
be pleased to state whether or not, some time during the year 1810, 
or thereabouts, Or solne other time between the year ISO6 and the 
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period of his death at New Orleans, Mr. Daniel Clark, the gentleman 
about whom you have been interrogated, did not did or not convey 
to you certain lots of land, situated on what is called the Bayou 
road, in the rear of the City of New Orleans? And if so, state as 
nearly as you Can recollect the number of these lots, and for whiat 
purpose Mr. Clark conveyed them, and whether you have accom- 
plished that purpose ; and if so, when. Were not said lots in fact 
and truth conveyed to you in trust for the complainant Myra ? 
9011 And if they were, will vou be pleased to state what motive 
induced Mr. Clark to convey property in trust for his sup- 
posed legitimate daughte rr, the sole heiress of his estate ? 

l4th. Will you, © ol. Bellechasse and Mr. De la Croix, state fur- 
ther, in addition, whether or not said trusts were not confided to 
you for the purpose in part of being conveyed to another supposed 
natural child of Mr. Clark named Caroline, and if so state whether 
or not the same has been so conveyed to said Myra and Caroline. 

15th. Will vou, Col. Belleciasse, particularly, and in addition, for 
yourself individually, state whether or not, some time during the 
year 1822, and at other times, you corresponded on most friendly 
terms with Mr. Richard Relf, one of the respondents in this case, 
and whether you ever alluded to two female children, named Myra 
and Caroline, of whom Mr. Clark supposed himself the father, and 
state particularly if you recollect having used in one of these letters 
to Mr. Relf such expressions as the following: 

“Néanmoins ct relativement a Mlle Caroline, Je puis dire et meme 
jurer que 7 irk avait une trop beile ame, et le cour trop bien place, 
pour avoir été capable, ayant deux enfants qu'il adorait, d’en avoir 
voulu ~aaeir rune en |; aissant autre exposé a mendicr son pain et 
livrée aux vicissitudes qu’entraine la misere.” 

Will you now, sir, be pleased to state if you could say, and were 
Indeed ready to swear in 1822, and at other times, that Mr. Clark 
had two children whom he adored, one of them named Caroline, — 
how you can declare that the complainant, Myra, is the legitimate 
daughter and only daughter of Mr. Dantel Clark. If you had oc- 
easion to change your opinions on these points, state when you so 
changed your mind and what reasons induced such change. Men- 
tion the names of the persons who induced such change, and when 

you first knew or believed Mr. Clark was a married man. 
9012 16th. To Mrs. Harriet Smyth particularly, and, in addi- 

tion, to the first twelve interrogatories.. Will you, madam, be 
pleased to state whether you knew the mother of Myra, the com- 
plainant, intimately, and, if so, how long, and whether you asso- 
ciated familiarly with her. Pray mention whether you were 
present at the birth of Myra and whether you saw the child fre- 
quently after her birth, and how soon thereafter. State also 
whether Myra was nursed by her mother; if not, why not; and 
by whom nursed, and why? and whether also Myra’s mother 
was known and received publicly in| New Orleans as the law- 
ful wife of Mr. Daniel Clark, and whether you knew or believed 
then that Mr. Clark was married to Myra’s mother. If you did 
know of any such supposed marriage, did other persons know the 
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facts as well as yourself? If so, who? Mention the names of all 
persons whom you may recollect who knew these matters as well as 
yourself. State all circumstances with great particularity 

I7th. To all the witnesses. Will cach one of you, In answering 
any of these direct or cross-Interrogatories, state whether vou have 
SCC], | xamined, read, or heard read, any one of them, Or copies of 
them, tut any time or place before Vou Were called Upon by the com- 
missioner to answer them. If Ve, state where, when, anid ly whom 
they were thus so shown or read to you, or by you, and for what 
PUPpPose ; state also, each one of Vou, whether you have had uny 
conversation coy" correspondence, within the last three or four VouPrs, 
with the complainants, or with cither of them, r specting their Sup 
posed claims against the estate of the late Daniel Clark; and, if you 
answer affirmatively, state why, when, and where such conversation 
or correspondence occurred, and the nature and amount of them, st) 

far as vour memory will serve vou, and who was present a 
9013 such conversations. [If you have any letters from the com- 

plainants, or trom either of them, 1) the niatlers referred ce 
in these direct and cross-interrogatories, annex them to your an- 
SWerSs, if possible, and if not possible, state whiv: and then, if you 
have preserved and cannot annex them, give true extracts of them; 
and if that be not possible, state your recolleetions. 

ISth. What is vour maternal language? [If not English, do you 
understand that language perfectly; and if you do not understand 
Inglish, how have you contrived to answer these chief and cross-in- 
terrogatories 2 =Who has translated them to you 4 

(Signed) L. DUNCAN, 
bor Richard Pelf and Beverly Chew. 
J.J. MERCIER, 
bor thr Mayor and Aldi rien of Ni Lh Orleans. 
SONTAT DUFFOSSAT Asp 
LOUIS DESDUNES, 
Rn. M. SHEPHARD, 
hor P. O. Sorte and Rene Lemonier. 
r. & Boe, 
For Maria [Holliday and Dusnan de la Croix. 
Hk. LOCKETDPT, 
kor James hie id 
ISAAC PRESTON, 
bor Widow Lambert and Lake Pigneaue, Charles Patterson, Mr. 
Calway, Charles Fonde, Belfine, Berdiule, Antoine Piernas, John 
Mathew, Ranson Mansana, and Manuel Marques. 
JOIN SLIDELL, 
For John Minturn. Croorge ly. Maier, and Diunean Ne amner, 
JULIEL SEGHTRS, 
bor F. O. Petitpain, Claude Pen Samory, and Louis Lallan de Ferner. 


Indorsed: Filed 9th Mareh, 1837. (Signed) T. W. Collins, deputy 
clerk. 
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Crerk’s Orrice, UNITED STATES CouRT?. 
| do ay reby ("4 rtifly the ioOrevolnye lo Lye ‘itirue ana correct COPS oft 
the originals on file in this offices 
New Orleans. this oth August, LSog 
9014 (Signed) T W COLLINS. 
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To the first interrogatory. Ist. | knew the late Dan | Clark, of 


New Orleans. 

‘To the secon mlerrovatlors DiI chioved ne cColtdenes “hid 
friendship for many vears 

4h thind tntarsnantary Ga IT i we f hat Clarl ld me 

l'o the third wmnterrovatorv. od. - Knew trom What hark LOL Tne 
named \Ivra. now 


’ 
‘ +} j 


1) repeat d conversations that he had Ldaught 
: j f \ a ; " i | : FF + ca @ ] | " nave 6 Es . ' 
the wife of W. W. Whitney, and that he treated her with the utmost 


paiternal allectlon ( | Vk CeerricaL Take vith Phdthh OL GQIVers OCCUSLOT 
- -encl -ar pas , . 4 .t . 
LO Set Nivra. and it) «fbb Ppresches at nigdilfested Jo. hic] th bla | 
." ’ } ] , } 
_ 7 } — i " ‘ ‘ veprrags ’ : | c| ‘1 - 
ardent hove, Said Dantel Clark always rave me to ubaderstana, a 
] ] , ’ | . / ve i ; \ ' 
well bY rensol of tis extraordinary atiectlon lor sala \ivrn. as i>\ 
: es ae | ; 4] ij ; i | 4 } eee, } } ’ ‘ 
his positive declaration lo that elfect, that she Would be the herr 


of his fortune. 

‘To the fourth Intcrrogatory. Ith lh iSil. when Seta Clark Wills 
about to make a visit to the North, in a formal act or deed ot sal 
before ad notary public, Ly conveyed LO Fhe Sone lots, perhaps fifty, 
cis if | hisvel Te the due price for Liber when in truth nothing mi 
been paid, for the sale was made with or under the confidential un- 
derstanding that IL should hold them for the sole use and benefit of 
sald Myra, 1) thre eVent oOo] the suid Clark's death before lis return 

To the fifth interrogatory. oth. That in the same epoch, in IST, 


} 


C known Lad dda threat Oh account of a special Clner- 


—) 


said Clark mac 
gency that called him to the North he had made a will, (to the best 
of my recollection, In the month of May in that year,) which he 
merely designated as a provisional will, in which Richard Relf and 
Beverly Chew were named as executors, and that although he did 
not mention his said daughter Myra in that will, yet by confidential 

modes he had amply provided for her, and that will said Clark 


9015 told Mie he head deposited In the hands of said Relf. (D1) the 


return of said ¢ lark, | wished to reconvey to him the said lots, 

but Clark would not allow me to do SO), Wishing, SUPpPose, LO GIVE 

another proof of his confidence in miy honor and rectitude, particu- 

larly as he, Clark, never wished to receive any written ack nowledg- 
ment of the confidential hature of seid sule. 

To the sixth Interrogatory, 6th. ‘Phat in the vear S15 said Clark 


told me he was thinking of reducing to order his affairs, that were 


various and complicated, and of making his last. will, so as not to 
leave any longer exposed to risk the standing and fortune of inis 
child ; and threat it wished Ine tO Consent to become one ot lis Ci- 
CCULOrS I did so Consent Said Clark spoke of Judge Pitot and 
Chevaher de ls { 'TOIX cls CrSOLLS whom he contemplated Lo have iis- 
sociated with him: with much reflection and deliberation said Clark 
spoke of his being occupied ino preparing his last will. On these 
occasions, In the most Impressive and emphatic manner, he spoke 
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of the said Myra as the object of his last will, and that he should in 
it declare her to be his legitimate child and heiress of all his estate, 
and he accordingly so made his last will. A very short time before 
the sickness that ended in his death he, Clark, conversed with us 
about his said daughter, Myra, in the paternal and affectionate terms 
is theretofore : he told Us that he lev completed and finished lis 
last will. Ile, Clark, therefore took from a small lack CUuse lis sii 
last will,and gave it open to me and Judge Pitot to look at and ex- 
amine. It was wholly written in the handwriting of said) Daniel 
Clark, and was dated and signed by the said Clark in his own hand- 
writing. Pitot, Dela Croix, and myself, were the executors named 
In it,and init the said Myra was “declared to be his legitimate 
daughter, and the heiress of all his estate. Some short time 
9016 afterwards I called to see him, Clark, and learned from said 
Relf that Clark was sick in bed, too sick to be seen by me; 
however, 4 indignant at anh attempt cs prevent nie from SCCTILY miy 
friend, pressed forward into his Poon Ile, the said Clark, took me 
by the hand, and with affectionate reprehension said: “Low is_ it, 
Bellechasse, that you have hot come to see ne before s1nce iy sick- 
ness? I told Relf to send for you.” My answer was, that | received 
no message or account whatever of lis sickness from Relf.  T said, 
my friend, vou know threat (1) various oceasions | have been Your 
physician, and on this occasion | wish to be again. Ile looked at 
me and squeezed my hand. Fearful of oppressing him, | retired, 
and told Relf that | would remain { attend occasionally to ( lark. 
Relf said there was no oceasion for it, that the doctor or doctors had 
ordered that he, Clark, should be kept as quiet as possible, and not 
be allowed to talk. I expressed apprehensions for the situation of 
Clark, but Relf expressed a different opinion, and on this, Rell 
promising Lo send tor Mie if there should dp pear Lo he uy daneer, 
I departed. On the next day, without receiving any message from 
Relf, | went and found Clark dead. I continued my way till I 
reached Pitot’s. whom found much atlected by the death of Clark, 
and very indignant at the conduct of Relf,as well for having always 
prevented the assistance of Clark's friends, as for not having noti- 
hed them (particularly him, Pitot, who lived near Clark) of his ap- 
proaching dissolution, that by their presence the fraudulent Suyp- 
pression of the last will of Clark might have been prevented. What, 
| said, has Clark’s last will disappeared ? Yes, my friend; it was not 
in the case In which he had placed it; and the succinet and provis- 
ional will of a dozen lines which he previously made when about to 
sall for the North, and which he delivered to Relf, has been brought 
forward by Relf. Pitot, as wel] iis others, always spoke with 
YO17 the utmost indignation of the fraudulent suppression or de- 
struction of the said last will of IS13. snd the fraudulent sub- 
stitution in its place of the provisional will of ISI1. all of which we 
attributed to interested villany. 
7th. To the seventh interrogatory. In the autumn of I851 1 saw 
In a newspaper a letter of said Relf, being an answer to some re- 
marks on the verdict that had been awarded against him in a suit 
with Rt. BR. Keene for libel, in accusing him, Relf, with the suppres- 
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‘ 


sion of said Daniel Clark’s last will and embezzlement of his estate 


in that fetter 1 Re lf declares that said Myra. if she be the ehild 
of enid Clark. | ” ‘the olls) ring of an adult Prous bed, Knowing threat 
this Was a ealumny, ernie a most shocking One, On the hheddiae nid 


WIeMIOry ot my decenst | friend. and Ah most eruel and wicked Oe O}} 
the birth tlie 7 hebmwe of his ehild, ¥ the cotem porary of (‘lark. and 


acqu minted with the facets, wrote to Mr. Whitney about this state- 


ment of said Relf. that it was untrue. and that before the birth of 


said Myra, De Grange had been condemned oe bigamy In marry- 
Ine Miss , arriers a — sted thy ilomy letter he jr ublished. Mr. 
Whitney did not think p nye to publish this letter, which I regret, 
as | feel that justice had not been rendered the grave of my de- 
parted friend, against aac if living, no one would have uttered 
such a calm nv. Dead, Mr. Relf is the last person who should 
asperse his ashes, for though he had withdrawn his confidence from 
him, still Mr. it If head recerved from him hot only the erentest pre- 
cunlary favors, but, taking him out of obscurity and indigence, 
Clark, with the nobleness of soul which distinguished his character, 
extended ce him his kindness, Wiis the hore shocked with this 

statement of Relf because Relf knew to the contrary. [ think 
NSIS it my duty now to declare what I know to be a fact, that said 

De Grange was condemned for bigamy in marrying Miss 
Carriere (subsequently the mother of My ra) several Vears prior Lo 
the birth of said Myra. ‘The prosecution and condemnation of said 
De Grange for said crime of bigamy took place at New Orleans to- 
wards the close of the Spanish domination in Louisiana: his first 
and lawful wife, whom he had married previous Lo his coming to 


Louisiana (as it was proved), coming to New Orleans in pursuit of 


him. When the said De Grange practiced the infamous deception 
of marrying Miss Carricre, it was the current opinion in New Or- 
leans that he Was a bachelor Or a single Ppdetd. | 

‘To the cross-interrogatories he answers : 

Ist. To the first cross-interrogatory. My name ts Joseph Deville 
Degontin Bellechasse., Was born 11) Loulsiana in L760, and fol- 
lowed the profession of arms there until it was transferred to the 
United States. After the transfer to the United States [ held .vari- 
ous Important civil asd military offices under the American Gov- 
ernment, and managed my own i fairs, which were extensive and 
related principally real estate. I continued to live in Louisiana 
until 1814, and es n established 1 myself in this island, where I re- 
ride on my sugar estate and enjoy the rank of Heutenant colonel in 
the service of Her Maj sty the Queen of Spain. My means of ae- 
qui alntance with sid ¢ lark were varlous—tftrie ndly Intercourse, bus- 
ness CONNCKX! lon. tl und polit ic al CON rwex1ON. 

2d. ‘To the second cross-interrogatory. My friendship and_= inti- 
macy with said Clark began towards the end of the last century and 
lasted with uninterrupted harmony and confidence till his death. 
which happened in August, 1815. I was intimate and inti- 
mately connected with him under a variety of circumstances. 

lor several years previous to the transfer of Louisiana 
9019 to the United States, | had been in the habit of the greatest 
intimacy with said Clark. This was commenced, I suppose, 
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by our liking eaeh other, and was cemented and made permanent 
by proving ourselves worthy of con ficd Hee an d friendship. Our busi- 
hCss and political CONNeXION only drew Close I’ the cords of frie ndshaip. 
Such was my respect for him, said Clark, that when, in November, 
ISOS, Wills solicited | V y thr Ir re nel colonial pret el, Mons. Lamsat, to 
accept the COlMtil: wes, the mailit hiot the province of Louisiana, then 
about to be delivered to him by Spain, and not knowing with what 
view the prefect Was actuated resisted tits offer anid communicated 
the same to Daniel Clark, then United States consul of New Orleans, 
who disapproved of my refusal and earnestly recommended that, if 
if was not too late, | should accept the proflered Command, giving as 
i reasot that he believed the tranquillity ot the COUNUPY would be 
insured by so important a trust being confided at such a juncture to 
a rahi attached LO eood order subi who PrOsst ~sed the confidence of 
lis fellow-eitizens, and that he was yp» ers that such conduct 
would be agreeable tt) the Governm Lil of the Ly ed Stutes : i con- 
seq uence of which | informed the pee fect that “yea take the com- 
mand of the militia which was oly hn to me as SOON as Spain SUPPCHi- 
der d the COURLTPY. So, iso, When the Ameriean COMMNISSIONers ar 
rived in New Orleans and — ssion of that city was given to them, 
I vi lded to the wishes of said Clark tn ace pling the command of the 
nillitia then again offered me. [| was one of those Intimate friends 
whom,in LSO6,said Clark assembled at his house,and after informing 
thr rh) of the lmiputed Intentions of Coton Durr advised loexert thei 
influence with the Inhabitants of the country to support the United 
States Government, ‘und, notwithstanding thie Incapacity of 
9020 the governor,to rally around lim anid afford him every aid, 
anid Lo pre vert, i possible, ih itl Line of the Leevislature, it) 
case Colonel Burr should gain possession of the citvand such meeting 
shoul le called anil att Chapt to asses mbte, wae ei that he must 
leave for Washington. [| was a member of the legislative council of 
Louisiana, and Was a member of the convention that assembled in 
IS1I2 and framed the constits ution of that State. Said Daniel Clark 
was the head of that — | party of which | belonged. IT have ex- 


pol: ined at least some of the causes and circumstances of my dntimaey 
with Clark. 
‘> ra’ ie. : rey} . we j ! } 
el. lo the thitre CTOSS-TIITCrrOGaAaLory, Phe “shied \ivra. the daueh- 


ter of the said Daniel Clark, was born ino New Orleans, as well as | 
ean recolleet, in LSO6. 

lth. To the fourth cross-interrovatory. | cannot swear that Clark 
was married to Miss Carriere, the mother of his child, although 
Many pPersolts aflirmed that such was the tact; but [ am well as- 
sured tliat if he Was Hob Marry | 0 ner bh Was ibever married to any 
other lady. 

Sth. To the fifth CTOSS Interrog if ny. [f Clark head been married 
to Miss Carriere the cause tor concealing his marriage might have 
been found, in So in the suggestion of his pride, alarmed on ae- 
count of her misfortune resulting from thi deception practiced | 
her by said De Grange, when, according to his coat-of-arms ( 


he did net fail to lay considerable stress upon, though he was a re- 
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publican citizen) he carried lis pedigree up to the ancient kings of 
[reland. 
6th. To the sixth eross-interrogatory. From said Clark himself, 
in repeated conversations, and from lis last will of eighteen hun: 
dred thirteen, | know that he, said Clark, left his daughter Mvyraall 
his estate, which consisted of plantations, of lands of Immense 
9021 value, of numerous slaves, of many debts that were due to 
him, and other various classes of property, which altogether 
made him a man of great wealth. 
7th. To the seventh cross-interrogatory. To fill my sacred ,duty 
towards said Clark and his daughter, said Myra, | wrote and = sent 
her, many vears before | saw — in Matanzas, in 1833, two letters, by 


a safe conveyance, to Philadelphia, one of which went to the care of 


Colonel Davis, with whose wife said Myra was then living, and the 
other was directed to the care of Mrs. Tlulings, of same citv. In 
these letters | informed her of the confidential trust held by me for 
her from her father, and of the fraudulent suppression of her father’s 
last will made in her favor: but neither of these letters, although 
sent by a safe conveyance, got into her hands, as she assured me 
afterwards in Mata-zars. In that place | spoke “ul length with her 
and her husband of her rights and of the cruel suppression of those 
rights. Since that time [ have never seen them; but | often after- 
wards wrote to them both, particularly to console them for the cruel 
Imprisonment which Mr. Whitney had suffered in New Orleans for 
taking some preliminary steps for the investigation of his wife's 
rights. On some occasions | wrote to them again, always assuring 
them of my friendly and almost paternal feelings towards the ebild 
of my old friend. With great pleasure I would see all my letters 
published; but as Tam ignorant of any right on the part of Mr. 
Relf, and those who are associated with him in this cause, to wrest 
from me private letters written in the wav of mere friendship (now 
that there is no Inquisition in the Spanish dominions, and if there 
should be a holy office in Louisiana [| am’ not subject to its jurisdic- 
tion), | am not disposi d to ACU Tesce mi vn sO unreasonable il preten- 
sion, even if I retained copics of my own letters and the letters them- 
selyes that have been written to me, neither of which Iam not 
W022 quite certain Is the case. But [ give full permission to Myra 
and her husband to publish or carry into court, for judicial 
Inspection, any letters which [may have written to them, or either 
of them. 
sth. To the eighth cross-interrogatory. [ never heard said Daniel 
Clark speak of having any other child besides the said Myra; | 
never heard him say that she was a natural child; [ never lieard 
hin speak Of any stain LLprorl her Or her birth, but, On) the CONLTAPry, 
he styled her mn his will of 1813 his legitimate daughter: he told me 
that she was his only child. | 
Yth. To the ninth cross-Interrogatory. The answer to the cross- 
Interrogatory No.9, in reference to the mother of Mevra, Is anticipated 
in the answer to the interrogatory-in-chief No. 7. I saw said Myra 
in her childhood in the house of Mrs. Davis, a respectable lady, the 
wife of Colonel Davis, to whom Clark had rendered many VOrs, 
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Said Clark never rice known Lap raat lis motive for placing siticl Myra 
under the Cure of \I rs. Davis. 
loth. To the tenth cross-Interrogatory. Said Myra Clark was born 
1) AY W Orleans. accordinae to thas bers] of bi)\ recollection. 11) LSO6, 
and lived with Mrs. Davis, ils yust mentioned. alwiave thouvlit 
and believe that in the lifetime of her father, said Danie! Clark, shi 
bore his mame. 

Lith. To the eleventh cross-interrogatory. The last will of said 
Dante! Clark, rade nn IS15. Wiis hever admitted ce probate in AY W 
Orleans, or in any other place, but that will was fraudulently sup- 
pressed, “nid (‘lark’s ole provisional will ot a doz 1) lines of IS] ] 
threat Wiis deposited in the hens ()] said Relf Wils the Codie Which he. 
Relf, delivered up for probate instead of the last will of Clark of 
S15. 

I2th. To the twelfth cross-interrogatory. My profession was that 
ofa military man, and not a lawyer; vet from my extensive busi- 

ness transactions in Louisiana, from the civil offices which | 
9025 held under that government, from my duties as a member of 
the legislative council! of Louisiana, from my assochitions, &e., 
[ became acquainted with many of the laws of that country, and 
on so plain a subject as an olographie will, | consider myself com- 
petent of Judging of the legality of such will. The last will of 
Clark, V1Z., his will ot IS15, Wiis legal In} form, because it was writ- 
ten wholly in his (Clark’s) handwriting, and was dated and signed 
by linn. lt Wiis legal in) its Provisions, because Clark level the 
bower, even supposing his child not born in marriage, of giving her 
til the rights of a child born ino marriage by declaring her im his 
last will] his legitimate daughter, fol she lisucl the capacity of acquir- 
Ing those rights, as the bigamy of De Grange in marrying Miss 
Carricre left her in free condition, and Myra was born several vears 
after the detection and establishment of De Cureunie ‘s bora In 
marrying \liss Carriere, the rot r ol Myra. This Wiis thie: plain 
and positive law of Louisiana, and known to be so by every intelli- 
gent person. The subject of one’s will is a subject which he soon 
makes himself acquainted with when there Is il sulhierent motive. 
ew men were equal to Clark in talents and intelligence. Ile was 
well instructed in the primelpar matters that appertai LO il evontle- 
Prbettl cried the proprietor of vast p Oss SS1ONS : enid thie huture Lhaapoprl- 
ness, fortune, and standing of his child were the objects dearest to 
his heart. anid he satistied hina If thisat there Wits lO obstacle Lo his 
bestowing his fortune upon her. Pitot, the Judge of the court of 
probates at New Orleans, was one of the executors in Clark's last 
will, viz.. that of ISI5. Pitot examined the said will after it was 
finished, and he should have known whether the said last will of 
Clark was legal in form and in its provisions. Few lawyers in Lou- 
isiana were better acquainted with the laws than Clark ; and 
wy | had he bhaol iy Cl). he numb rt 7 mhone liis Hnitimiate friends some 
of the ablest lawvers of thacat State, cinia he was the last man 
to negleet any means necessary to accomplish an object which he 
Wis so Intent upon, 
| consider myself capable of relating faet, with which he is ae- 
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quainted, with as much clearness (though less ornament) as any 
jurisconsult. Lam not related to or connected with the complaimants, 
or with either of them. I have no interest In the event of this suit. 
It would be IM possible for me to recelve Impressions about il subject 
with Which | clin) farniliar, anid st) ‘e cullara kind 4 be this, Prom other 
Persons, much less from those Who would have fo come to me lor 
information. My only desire is that the issue be conformable with 
justice. 

I3th. To the thirteenth cross-interrogatory. In IS11, by a formal 
cl ot sale before cl hotary public, Clark transferred fo me SOTO fifty 
lots ot eround within the limits of New Orleans, hear the Bavou 
road of St. Jolin, and acknowlede d the rec Ipt-of a due legal COll- 
sideration forthesame. Butit was confidentially understood that the 
lots so sold and conveyed to him were for Myra, and her alone; and 
that to her he would convey them. in the event of his, Clark's, 
death before his return from the North: for he was then about. to 
make a Visit there After lis return, | wished nicl offered to reconh- 
vey to him the aforesaid lots, but Clark would not allow me to do 
so; thus evincing his delicaey and the full confidence he had in 
my honor and integrity. [| understood that about the same time, 
in S11, Clark made trusts for his child with other friends; that he 
made a deposit with Mr. Dela Croix: and that with or under a re- 
ceipt he deposit 7 11) thre lanes of Col. Davis title pPmtpers for real or 
Immovable Cstiite Or property anid claims due to him of rreatl value, 
for Myra. Respecting the motiveofClarkinacting thus, lan ofopinion 

that Clark, overtaken by asudden cmergeney,and with or with- 
9025 out cause, doubted of the integrity of Relf & Chew.and of their 
cood faith towards lin 11) the Didhaeveme4nt of liis affairs, 


and being aware of the uncertainty of life, placed out of the reach of 


those persons, Relf & Chew, the interests of his daughter by means 
of said confidential trusts and deposits of tithes when he made asum- 
mary will, viz... of ISI], of some dozen lines, and put Into Relft’s 
hands, calling them in it his executors; and this summary was a 
true bill, as he feels assured, because the cniergeney that called Clark 
to the North was so sudden as not to allow him to make a detailed 
will like that of ISI35. 

4th. To the Lith cross-interrogatory. That Mr. Clark never in- 
trusted any tome but for his daughter Myra, whom he acknuowl- 
edged to be lis daughter. 

loth. ‘To the fifteenth cross-interrogatory. It will be necessary to 
enter into many details in answering this Interrogatory. Mr. Clark 
had always been a patriot and an enthusiastic lover of liberty, and 
under the influence of these fechnes alwavs refused to become a 
Spanish eubject, and when the United States acquired Natchez he 
became a citizen of that country, although he continued to reside in 
Louisiana. On various occasions he exerted his influence in favor 
of that COUNRLTYV al the hazard of hus life and fortune, With that 
Sagacity ana fore iolet, for Which he Wits SO distinwuishe 7 tic Clark 


appreciated the physical advantages of Louisiana, and pre ssc upon 


the U.S. Government the Muportance of purchasing that territory. 
At vreat CAN PClse hid labor lhe procured Hnformiation Concerhitig the 
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Interior, and forwarded to that Government the results. ror their 
benefit he translated from Spanish and French into English origt- 
nal documents. [le pointed out the future value and vreauthess of 
that region, and at leneth the American Government was stimulated 
to obtain it. The United States owe the acquisition of Louis- 
Y026 lana to Daniel Clark. Previous to the purchase of Louisiana 
by the United States lie possessed an ascendaney over the 
people of Lowisiana, and they, deriving their opinions principally 
from him, passed under the American Government with the strongest 
Hn pre ssions of its wisdom and justice. But unhap ypily t the vovernor 
ap) pointed of the province at this Lnportant prc riod Was ve ry weak 
ready ded, nicl the poliey adopt ed Was ne ither Wise nor conellh tory. 
Jealousies and almost civil strife were the immediate cons GUenees, 
and bloodshed was often prevented solely by the personal interpost- 
tion of said Clark—such was the weight of his character: such the 
purity and greatness of his mind. The final effect of this was to 
produce hostility between said Clark and Governor Clayborne, and 
two political parties arose, one sustamed by all the influence of a 
governor Invested with the almost absolute powers of a Spanish 
LOVECTHOFP, anid by the aid of the general Yoverhiment, and after said 
Clark, in obedience to a call lim in Congress, exposed General 
Wilkinson’s corrupt pers actices ly all the mfluence he could add, the 
other party rallied under Mr. ( lark, whose power consisted mn lits 
vreal talents, great name, and the unlimited confidence reposed 1 in 
his opinions and integrity. Such characters as Edward Livingstone 
moved subject to Clark’s orbit. lL was a native of Lousiana, and it 
so happened that Thad, or was considered to have, extensive influ- 
ence, and [ was the intimate friend of Clark, politically as well as 
pre rsonally, consequently | shared im the politica! warlare, and | 
experienced i large share of the hostility and hatred that were felt 
for him, and after his death they were transferred tome. After said 
Clark’sdeath [left New Orleans on business, and, whileabsent, said Relf 
made known tome that my enemics had now devised what they would 
have been far from doing if Thad been present,a wicked scheme, 
WOOF by which they hoped anid expected Lo destroy my fame and 
fortune, and perhaps my life: that Twas charged with no 
less a crime than | had gronhe to lead the British to New Orleans: 
that 1] was denounced to be taken dead or alive; that such tvranny 
then ruled in New Orleans that rh life would be the certain forfeit 
of returning at that time; and that he, Relf, risked his own safety 
In making the communication. The charge was absurd and ridicu- 
lous enough, when I had left my family and fortune behind me in 
Louisiana, but after the bitter warfare and hatred to whieh | had 
been so many years exposed, [readily believed my enemies capa- 
ble of any injury or injustice to me, however base and black,and | 
did believe that Relf had written the truth and could not help en- 
tertaining grateful feelings towards him. ‘Thus kept away from 
New Orleans, | was’ ruined in the meantime by the fraudulent con- 
duct of mV agent there. Ata subsequent period | wrote to sid 
Relf, to Colonel Davis, Dubourg, and Mr. Edward Livingston that | 
bitelit have seid My ra put 11) POSssesslon of the aforesaid lots. Think- 
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Ine that said Relf would feel remorse for the vreal myury and in- 
justice he had committed against said Myra in suppressing her 
father’s last will, 1 expected he would cheerfully invest her with 
the same. But | was deceived. Inia letter written by elf to me 
in IS22 he professed ice vlVe the news (as, indeed, It was altogether 
new information) of another daughter, called Caroline, of Clark’s, 
which daughter he, Clark (as Relf affirmed), had placed in a board- 
iIng-school at the North under the care of Mr. Tlulings, and repre- 
sented it as his opinion that she was entitled to the half of the afore- 
suid lots of Myra; and said Relf, in said letter, requested me to an- 
nul the act made by sald Clark and pout him, Relf, into possession 
of the same. In answer to that letter he, having before him this 
new advice of the extension of Clark’s paternity to Caroline, 
9028 and speaking in a conditional or hypothetical sense, said 
that Clark had a soul too good and a heart too well placed, 

having (according to Relf) two daughters to be loved and adored by 
himasa father; that upon this supposition his affectionate heart 
and FenNCrous soul would not abandon the other. In my said letters 
previously written [ had positively declared that said Clark lad 
only designated said Myra; but as Mr. Relf holds my letter, why 
does he not present it to judicial view? [ not only give permission 
LO publish threat letter, but any other that he can hold of mine, il- 
cluding that which I wrote to his brother-in-law, Mr. Zacharie, m 
1835, respecting a judicial declaration made by me in the libel suit 
of Relf against lt. Ry. Keene. 

léth. To the sixteenth. That Mrs. Smith’s answer is only. re- 
quired for the cross-Interrogatory No. 16. 

l7th. To the sixteenth. Before I became notified of the foregoing 
interrogatories and cross-interrogatories by the commissioner | 
never saw them nor heard them read; consequently could not have 
examined them. Respecting my correspondence and conversations, 
l refer to hiv abliswer vive to the cross-Interrogatory No. 7. 


ISth. To the eighteenth. | was edueated in Louisiana: both the 


Spanish and French languages were current there,so that I can say 
that both are nV maternal tongues, My knowledge of the Knglish 
language is limited, but as I have three daughters, one son and two 
sons-In-law, who understand it, anal SOLIC of them perfectly well, 
when IT require an English translation I avail myself of the services 
of some one or more of my own family. 


(Signed) JOSKEEF DEVILLE DEGONTIN BELLECILASSE, 


Clerk’s Oftice, U. Ss Cireuit Court for the Eastern Distriet of Louis- 
lana, 


certify that the foregoing seventeen printed pueres and seven 


printed lines eontam nicl form il full, complete, and true copy ot 


the original deposition of Joseph Deville Devontin Delle- 
9029 chasse,on file in the case of Myra (‘lark Gaines vs. Relf. Chew, 
and als, No. 122 of the docket of this court. 
Witness my hand and seal of said court, at New Orleans, this 15th 
el.. PSO.. 


(Signed) J. W. GURLEY, Clk. [star] 
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Testimony of Mrs. Myra fF? Davis. hi thy, Nuit of ‘ig Whitney aud Myra 
L. Whitney vs. Kleanor O Bearne. Offered in’ Rvidence on Behalf of 
thre Applicant, Mrs. Mura Clark Cfaines. and hiled hi hruary le. ISOs. 


Court of Probates and State of Louisiana. A. B.C. 


Winniam W. Wuirxey and Myra C. Wititxney 


a KLEANOR OO BEARN. 


Marian Rose Davis, a witness for plaintiffs, being sworn, an- 
awers: 

To the first interrogatory on the part of the plaintiffs, she answers 
as follows: Ist. I was several vears acquainted with Mr. Clark. 

To the second interrogatory on the part of the plaintiffs, she an- 
swers as follows: 2d. IT was upon terms of intimacy with Mr. Clark 
only so far as he was in the habit of coming very often to my house 
to caress his daughter Myra, who was placed by him in the charge 
of my husband and myself. 

To the third interrogatory on the part of the plaintiffs, she answers 
as follows: 3d. When Mr. Clark died his daughter Mvra was living 
In my family. 

To the fourth interrogatory on the part of the plaintiffs, she an- 
swers as follows: 4th. | have heard Mr. Clark often claim and = ae- 
: knowledge as lis own child the said Myra; he placed her in our 
family as his own child; he uniformly acknowledged her with pride 
and uncommon affection as his own child. 

To the fifth interrogatory on the part of the plaintiffs, she answers 

as follows: 5th. Mar. Clark himself placed his daughter Myra 
9050 in charge of my husband and myself when she was about six 

or eight days old, and from that till our departure from Lou- 
isiana, im 1812, he was accustomed to spend much time with his 
daughter Myra; he always claimed and acknowledged her as his 
own child. ! 

To the sixth interrogatory on the part of the plaimtiffs, she an- 
swers as follows: This child was placed in my family by Mr. Clark 


| 

| when she was six or cight days old, and she remained with us till 
| her marriage with Wm. Wallace Whitney: she isnow with her hus- 
| band on a visit in our family ; she was protected by Mr. Clark. 

To the seventh Interrogatory on the peur’ of the plaintiths, she an- 

os swers as follows: 7th. She was named Myra. 

To the eighth interrogatory on the part of the plaintiffs, she an- 
swers as follows: Sth. | know Myra Clark Whitney; she is the very 
same person whom Mr. Clark placed in care of our family as his own 
child, and whom he always claimed and and acknowledged to Us its 
own child. 

To the ninth interrogatory on the part of the plamtilfs, she an- 
swers as follows: Sth. Tami not. 

To the tenth interrogatory on the part of the plaintiffs, she answers 
as follows: 10th. In) May, ISI1, at the time he heard that D. W. 

ps Coxe, of Philadelphia, had become very much embarrassed, and 
! 
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went to that city on that account, Mr. Clark placed with my husband 
a large amount of property, to be appropriated for the benefit of lis 
daughter Myra, if miusfortaune befell him; if not, they were to be re- 
turned to Mr. Clark; also after his arrival in Philadelpliia, as he was 
about tO sitll for AY \W Orleans, \Ir. Clark Wrote a letter LO iv lus- 
band, dated July 1S, enclosing, we suppose, written authority to in- 

vest his daughter with more property in case of death before 
{)( 5 ] arrival in New Orleans. 

To the eleventh Interrogatory on the part of the plaintiffs she 
answers as follows: llth. Mr. Clark never placed any property in 
niy hands for lis dauglits ‘ 

To thre LW fth brite rrogabvory Ol) the prern'l of the plaintills she itll- 


SWers as follows: 1? th. Mir. Clark showed wondertul affection for’ 


lis daughter My Pil, cubic! ott 1] spoke | her cis the heir of lis estate. 

‘Lo thre thirteenth Interrogatory on thi pre’ of the plarntitls she 
answers as follows: 15th. | have often lieard lim sav that he would 
leave his estate to her. 

‘Lo thy fofirteenth Interrogatory Qi the prart of the plaintills she 
anNSsSWers as follows: bilo. have heara linn Sp ik of her as the heir 
of lis estate. 

To the fifteenth Interrogatory on the prearrl of the plaimtifls she an- 
swers as follows: loth. IT have no knowledge of any will of Mr. 
Clark. 

To the sixteenth interrogatory on the part of the plaintiffs she 
answers as follows: l6th. T have no knowledge of any will of Mr. 
Clark. 

To the seve nteenth Interrogatory on thy prec of the plaiatifls she 
answers as follows: 17th. After Mar. Clark’s return from VPliladel- 
phiadn IStl, and until our departure from Louisiana in 1812, he 


Cabhie to our house ve ry Olteh to see lis dauglite r My Pil, anid he iti- 
Wats clara | anid ackho \ ledged her iis lis daughter. 

To the clehtcenth interrogatory on the part of the plaintifls shi 
answers as follows: ISth. When we were about to depart from 
Louisiana in ISl2 Mr. Clark said that she would be his heir: that 
he bite biel d to I ive lis estate to iY I’. Ile spoke 1) termis of gre itl 
alleetion ana pecuuhary dinbition about her, 

To thre hinetes bith Interrogator Ci the pra of the plarntills she 
ws: T9th. After Mr. Clark’s return to New Orleans 

from Philadelphia im ISL) until their departure from 
HO52 New Orleans in TS12 he was in the habit of coming to our 
house very often to sce his daughter Myra. 

To the twentieth imterrogatory on the part of the plaintiffs she 
answers as follows: 2Oth. After Mr. Clark’s return to New Orleans 
in ISil as long as we remaimed in New Orleans he came very often 
to see his daughter Myra; he spoke of her with vreat affection ; said 
that he should leave her all his estate. [lis ambition was stimu- 
lated to make her very rich. 

To the twenty-first Interrogatory on the part of the plaintiffs she 
answers as follows: ZiIst. It was when we left New Orleans. in o1 
near March, IS12, that I saw Mr. Clark for the last time. I. with 
his daughter Myra, sailed about two months before my husband. 


; 1 j 
answers a ron] 


e 
> 


7a 


Led 
wr 


~ oye? 


THE CITY OF NEW ORLEANS Vs. MYRA CLARK GAINES. dure 


On this occasion Mr. Clark said as she was of an age to recelve In- 
struction he wished that Ol} our arrival iil the North teachers should 
be provided for her. Ie spoke of her as his heir: and in speaking 
Ol her education sila threat he Wish | her edueated 1) ad bahher sulIt- 
ably to take In society the standing of the herr of lis estate. 

To the twenty-second interrogatory on the part of the plaitits 
she answers as follows: 22d. 1 never saw Mr. Clark after | left 
Louisiana in the spring of IS12.) On this oeeasion he spoke of lis 
daughter Myra as the heir of his estate, manifested the intensest 
affection and soheitade for her and pride and ambition for her. 

To the twenty-third Interrogatory on the preurt of thr plaimtills she 
answers as follows: Poa, | never heard Mr. (‘lark speak of any will. 

To the twenty-fourth interrogatory on the part of the plaintiffs 
she answers as follows: 24th. TI never heard Mr. Clark speak of any 
will. 

To the twenty-fifth Interrogator on the prea of the rlaritills shi 
answers as follows: 25th. [T never saw any will of Mr. Clark’s or 

any writing called by him his will. 
OOS To the twenty-sixth interrogatory on the part of the 
plaintiffs she answers as follows: 26th. [have no knowledge 
on this heacl. 

To the twenty-seventh Interrogatory on the prerrt of the plarntills 
she answers as follows: 27th. [never heard Mr. Clark speak of any 
will of his own. 

To the twenty-cighth Interrogatory on the peur of the plaimtills 
she answers as follows: 285th. | never saw any will of Mr. Clark’s. 

To the twenty-ninth interrogatory on the part of the plaintiffs she 
answers as follows: 29th. I never heard Mr. Clark speak of any will. 

To the thirtieth Interrogatory on the part of the plaintiffs she an- 
swers as follows: 50th. [ never heard speak of any will. 

‘To the thirty-first Intcrrogatory on the poet of the plaintiffs shi 
answers as follows: SiIst. [ never heard him speak of any will. 

To the thirty-second Interrogatory on the part of thr plaintifl she 
answers as follows: 52d. [ never saw any will of Mr. Clark’s. 

‘To the first cross-Interrogatory on the pearl of the detendants shy 
aduswers as follows: Ist. My Dhiltiie Is Mary Ann lose Davis, Wile ol 
Samuel 1}. Dervis. | reside 1) Philadelphia. have he cmiploy- 
mient. 

To the second cross-interrogatory on the part of the defendants 
she answers as follows: 2d. | have no interest in the event of this 
suit. 

To the third cross-Interrogatory on the prune of the defendants she 
answers as follows: 3d. Tam in no degree connected with either of 
the plaintiffs. 

To the fourth cross-Interrogntory (ot) the prear of the cl t ndants she 
answers as follows: 4th. ] was at Lewistown in the spring and sum- 
mer of IS13. I do not know where Mr. Clark was. 

To the fifth cross-interrogatory on the part of the defendants she 
answers as follows: 5th. Mv intimacy with Mr. Clark was only so 
far as was produced by having ir my family his daughter Myra. 
This continued till my departure from New Orleans in S12. 
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GO34 To the sixth cross-interrogatory on the parts of the defend- 
ants she answers as follows: 6th. He was not. 

To the seventh ceross-inte rrogatory on the prea of the defendants 
she answers as tollows: 7th | have no knowledge of any will of Mr. | 
Clark's. 

To the ( ivhth cross-Interrogatory 1) the prarrt ot the defendants 
she answers as follows: Sth. T never saw any will of Mr. Clark's. 

To the ninth cross-interrogatory on the part of the defendants she 
answers as follows: 9th. | know nothing of any will of Mr. Clark’s. ~~ 

lo the tenth cross-interrogatory on the part of the defendants she . 
answers as follows: 10th. [ know nothing of any will of Mr. Clark’s. 

To the el venth cross-Interrogatory Ol) the preur of the defendants 
she answers as follows: IJth. I do not know whether Mr. Clark was 
Cyer harried Or hot, 

To thar twelfth crosssInterrogatory (>)) the prune of the defendants 
she answers as follows: 12th. Before the birth of this child Mr. 
Clark came tomy husband and requested him to have a house pre- 
pared for the reception of the child’s mother. She was born in New 
Orleans. ‘This child lived in eur family till her marriage. Before 
we left New Orleans she had never had teachers, nor till Mr. Clark’s 
death: 1 Wits then alone at my husband's CXpehse, | do not know 
that she was ever christened. Mr. Clark purchased a servant for 
her, Gave her costly dresses ana playthings. 

To the thirteenth eross-int rrogatory on the prer't of the defendants 
she answers as follows: 15th. [can only suppose it was from natural a 
affection. | Ln I Ve threat she Wiis born T il house which mv brothers 
then held, which Is hot the house ot Myr. Clark’s residence. The 
mother’s family name was Carriere. | do not know where she then, 

resided, The child Wilts born Wn New Orleans, 
QO35 To the fourteenth cross-interrogatory on the part of the 
defendants she answers as follows: 14th. His daughter, Myra, 
is the only child Mr. Clark ever acknowledged to me as his own. 
her 
(Signed) MARIAN ROSIE DAVIS. 


miitrk, 


lndlisposition prevents Mrs. Davis fros signing her mame. 


(Signed) M. SWIE TE. 


Testimony of Samuel I}. Davis herhee ii aD thie Nuit of W. We Whitney and 
Myra AM Wo atine Mews, Kleanor OO?’ RBearn and als.. and othe red i kvi- 
de MWCO Of hy half of Mrs. Mura (Clart: Chaines, thre Applicant here Mh. (ts Sa 
follows. beiled loth iy hruary, }S55. 
Court of Probates. 
STATE OF LOUISIANA, A. B. C.: 


Wittram W. Wiirney and Myra C. Wirrney 


ELEANOR O'BEARN ef als. 


SamMvuen B. Davis, witness for the plaintiffs, being sworn, says: o~ 


~~ 


-_ 
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To the first Interrogatory on the prea of the plaiitifls he answers 
as follows: Ist. I Wiis. 

To the second Interrogatory on the praurl of the plaintiffs le an- 
swers as follows: 2d. | was. 

To the third interrogatory onthe part of the plaintifls he answers 
as follows: 3d. At the time of Mr. Clark’s death he left a daugehte: 
named Myra, who was then living in my family. 

To the fourth Interrogatory on the prea of the platntills he an- 
s<wers as follows: 4th. | have often heard Mr. Clark acknowledge 
the said Myra as lis child. 

To the fifth interrogatory on the part of the plaintiffs he answers 
as follows: 5th. Before her birth Mr. Clark acknowledged her to me 
as his own child. Before her birth Mr. Clark came to me request- 
ing me to make preparations for her birth. After her birth lv 

placed her in charge of my family. Ile always claimed and 
O56 acknowledged her to me as his own child. [le not only 

claimed and acknowledged her to be his child, but manifested 
the fondest paternal affection for her. 

To the sixth Interrogatory on the parr of the plarntitls he answers 
as follows: 6th. This child, a few days after her birth, was placed 
1 nv care, and has been brought Ul}? in) my family, where she re- 
mained till her marriage with William Whitney. She and her lus- 
band are now on a visit In my family. 

‘To the seventh interogatory on the preur'l of the plarntills he an- 
swers as follows: 7th. She was named Myra. In Mr. Clark's papers 
respecting her he called her Myra Clark. 

To the eighth interrogatory on the part of the plaintifls he an- 
swers as follows: Sth. | know MvyraClark Whitney, wife of William 
Wallace Whitney, She is the identical child whom Mr. Clark 
Claimed and acknowledged as his own. 

To the ninth Interrogatory on the preur of the plaimtifls he answers 
as follows: In the month of May, cighteen hundred and eleven, Mr. 
(‘lark requested Ine to ve with him to his house. lle appeared to 
be much agitated, and I thought iu trouble. Ife informed me 
that he was apprehensive, or that he had heard that Daniel W. Coxe, 
of Philadelphia, with whom he had been a partner in business, lad 
become embarrassed by SOC Level speculations to the North of [u- 
rope, and that le (Mr. Clark) was fearful of suffering severely if i 
Were SO, for though he Wis hot really il parther tut threat time, vel the 
dissolution of the partnership had not been done in legal form. Te 
showed me at the same time a schedule of the property possessed by 
him, and the debts for which he was liable in Louisiana, by which 
it appeared there was a balance in his favor of about five handred 

thousand dollars, to the best of my recollection, after all his 
W037 debts were paid. The impression is the stronger on my mind 

as a coolness had subsisted for some time, and this was the 
first mark he gave me of his renewed confidence. 

To the tenth Interrogatory on the praurt of the plaintiffs he answers 
as follows: 10th. In one instance, Mr. Clark being about to leave 
Louisiana, placed Lo my order in. the bank property to the amount 
of about twenty-eight thousand dollars, which he said was contained 
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in a trunk, for which IT gave him a receipt, and received instructions 
from ham that in Cuse ot accident Lo hin (the “ic Daniel Clark) to 
have the said property above mentioned secured for his daugher’s 
benefit. Ile returned in safety, suid gave me up my receipts, Some 
short time before I left New Orleans Mr. Clark induced me to retain 
In my hands two thousand three hundred and sixty dollars, the in- 
terest of which Was to OO towards the education of lis daughter, 
Myra, for which [gave him my note. Phisnote was sued for shortly 
after Mr. (‘lark’s: death by (Chew and elf, and recovered, with in- 
terest, while T was at the North in the army, and the child) lost the 
use of it. On the twenty-seventh of May, eighteen hundred and 
eleven, Mr. Clark wrote from the Balize the following letter a 


Dear Str: We are preparing to put to sea, and T hope shall have: 
a pleasant voyage. My stay will be but short in Philadelphia, un- 
less il foreed One, In cause of muistortune to me, be pleased Lo deliver 
the enclosed to Gen'l Hampton. TP count on him,as aman of honor, 
to pay the amount of notes mentioned in my letter to him, which, 
in that case, vou will dispose of as T have directed. It will naturally 
strike you that the letter to the Gen’'l is to be delivered only in case 
of misfortune tome. Remember me kindly to Mrs. Davis and all 
your family. 

Yours, | 
(Signed) DANIEL CLARK. 


Po S—OFf the enclosed letter you will say nothing, unless 

9038 in case of accident, when you may communicate it to Chew «& 
Rell. , 

S. B. DAVIS, Esa. 


[lis Instructions fo me were to place the money to the best ad- 
vantage for his daughter Myra-’ interest. Mr. Clark proceeded to 
Philadelphia, and when he was about to sail for New Orleans wrote 
me the following letter respecting his daughter Myra: 

PrinaDELpmia, 12th July, 1S11. 

My Dear Sir: In case of any accident or misfortune to me, be 
pleased LO Copy 1) the letter addressed LO me, which ACCOMLPANTES this, 
and cl with respec! ic the enclosure Sas direeted you with respect 
to the other affairs conmmnitted to your charge before leaving New 
Orleans. To account th a satisfactory banner to the person COhN- 
riitte d LO your honor will, | flatter mivself, be done by you when she 
isable to manage herown affairs. Until then [ commit her, under 
God, to your protection. —T expect to sail to-morrow for New Orleans 
in the ship Ohio, and do not wish to risk these papers at sen. 

Yours, 
(Signed) DANIEL CLARK. 


8. B. Davis, Esq. 


In this letter was the packet referred to by Mr. Clark in his letter. 
which, on the safe arrival in New Orleans, | gave to him unopened, 
and also the letter addressed to Gen’l Hampton in Mr. Clark’s letter 
from the Balize. 
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The tenth and eleventh interrogatories are intended to be an- 
swered by this. 

To the twelfth iInterrogatory on the peur of the plaintiffs he an- 
swered as follows: 12th. Mr. Clark always did manifest the warmest 
affection and deepest interest towards his daughter Myra. Tle has 
repeatedly told me that he intended to leave her his property, and 
I never doubted that ‘he was entirely sincere. 

To the thirteenth interrogatory on the part of the plaintiffs he an- 

‘swers as follows: 15th. I have heard Mr. Clark repeatedly say 
9059¢ that she was his heir. 

To the fourteenth Interrogatory on the part of the plamtifts 
he answers as follows: 14th. In answer to this | ean only repeat 
what I have already suid in the preceding Interrogatories, that he 
Intended to leave her his property. 

To the fifteenth interrogatory on the part of the plaintiffs he an- 
swers as follows: 15th. I have no knowledge of any written will. 
At the time of Mr. Clark’s death IT was absent in the army at the 
North, and had been absent from Louisiana more than a year. I 
have perfect knowledge that the property owned by him, commonly 
known as the Bayou road property, had been secured to her by a 
sale to Mr. de la Croix and D. D. Bellechasse, in separate portions, 
wherein he confided in blind confidence to their honor. This same 
property he had previously transferred.to me ina bona fide sale in 
the same blind confidence, but in COnSseaue4nce of a coolness before 
mentioned in my reply to a former interrogatory, [ gave it up. 

To the sixteenth interrogatory on the part of the plaintiffs he an- 
swers as follows: 16th. [ never heard of any will until after his 
death. 

To the seventeenth interrogatory on the part of the plaintiffs he 
answers as follows : 17th. [ have always, before and after her birth, 
up to the last hour I parted with him, heard him acknowledge her 
as his daughter, and received instructions from him relative to her 
education, in the minute particulars bout which he manifested the 
greatest anxiety. 

To the eighteenth interrogatory on the part of the plaintiffs he 
answers as follows: ISth. I have heard him on all occasions CXPFeCSs 
himself in favor of her as his daughter and heir; it was an every 
day conversation when we met 

To the nineteenth interrogatory on the part of the plaintiffs he 

answers as follows: 1th. Mr. Clark came, as he always had, 
9059lcto my house to see his Avs child. Our intercourse was as 

usual. [I cannot pretend to say whether [ possessed his con- 
fidence in the same degree that | thought | did before our estrange- 
ment. | 

‘To the twentieth Intcrrogatory on the part of the plaintiffs he an- 
swers as follows: 20th. [T have very often heard him speak of her ; 
she was always the subject of his conversation when he visited my 
house, and he manifested, if possible, more interest In his ehild in 
proportion as she grew older. [lis language was always the same, 
but expressed with more enthusiasm as she became More Interesting, 

To the twenty-first Interrogatory on the part of the plaintiffs he 
4576 
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answers as follows: 21st. I had not seen Mr. Clark for upwards of a 
vear before his death, bemg absent in the army, as already related. 
At his last interview with his child it was impossible for any father 
to have manifested more solicitude and affection than he did. ln 
my last interview with Mr. Clark his conversation turned almost 
exclusively on the subject of his child. It was then I received in- 
structions relative to her education, about which he seemed very 
solicitous, and alluded to the place that he wished her to take in 
society when arrived at the vears of maturity. 

To the twenty-second interrogatory on the part of the plamtiffs he 
answers as follows: 22d. As [ have already related, | did not see Mr. 
Clark for more than a year before his death. The conversations 
were always the same when on her subject, as | have repeatedly sald. 

To the twenty-third interrogatory on the part of the plaintiffs he 
answers as follows: 25d. [have no knowledge on the subject of any 
written will. 

To the twenty-fourth interrogatory on the part of the plaintiffs he 
answers as follows: 24th. I have no knowledge on this subject. 

To the twenty-fifth interrogatory on the part of the plaintiffs he 

answers as follows: 25th. [ have no knowledge on this subject. 
9040¢ ‘To the twenty-sixth interrogatory on the part of the plain- 

tiffs he answers as follows: 26th. I have no knowledge on this 
subject. 

‘To the the twenty-seventh Interrogatory Ol} the part of the plain- 
tiffs he answers as follows: 27th. IT have no knowledge on this sub- 
ject. 

To the twenty-eighth Interrogatory on the peur’ of the plaintiffs 
he answers as follows: 25th. [ have no knowledge on this subject. 

To the twenty-ninth Interrogatory on the peer of the plaintifts 
he answers as follows: 29. [ have no knowledge on this subject. 

To the thirtieth interrogatory on the part of the plaintiffs he an- 
swers as follows: 30. I have no knowledge on this subject. 

To the thirty-first Interrogatory on the part of the plaintills he 
answers us follows: 31. I have no knowledge on this subject. 

To the thirty-second interrogatory on the part of the plaintiffs he 
answers as follows: 52. [ have no knowledge on this subject. 

To the first cross-interrogatory on the part of the defendants li 
answers as follows: Ist. My name is Samuel B. Davis; gentleman : 
residence, Philadelphia ; awed sIxty-elght, 

To the second cross Interrogatory on the part of the defendants 
he answers as follows: 2d. [| have no interest whatever in the event 
of this suit, that Is In a pecuniary view. 

To the third cross-interrogatory on the part of the defendants he 
answers as follows: 3d. [am in no degree whatever related or con- 
nected with the plaintiffs, 

To the fourth cross-interrogatory on the part of the defendants 


he answers as follows; 4th. | was, in the spring and summer of 


eighteen hundred and thirteen, commanding officer at Lewiston, 
State of Delaware, first aid- to the commander-in-chief of the State 
of Delaware; I believe that Mr. Clark was at that time in Louisiana. 

To the fifth cross-Interrogatory on the part of the defendants he 
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answers as follows: Sth. I was very intimate with the said 
VO41e Daniel Clark. The circumstances threat led LO if Were these: 
[ commanded the ship General Washington, of sixteen guns, 
and came to New Orleans consigned to Mr. Clark in the year 1799. 
At this time our commerce had been much interrupted, and we 


were then in an open state of warfare with France. in the service of 


Which nation I had been several vears where I had acquired some 
reputation as an officer. I had r signed hy commission in the serv- 
ice as lieutenant de vaissau, and had lately returned to my country 
very poor, and this was my first command. Louisiana was then 
under the Spanish Government. The standing of Mr. Clark in 
society at that time inspired for every stranger that came to the 
country with the highest respect — his character and acquirements. 
The kind reception which I met with from him naturally gained 
my confidence, and my confidence was confirmed by the delicate 
attention which he showed me on all occasions, and the interest 
which he took in everything that related to me. My intimacy con- 
tinued with Mr. Clark uninterrupted till 1809 or 1510, when from 
some cause, of which I have been ignorant, our mutual contidence 
Was suspended. 

To the sixth cross-interrogatory on the part of the defendants he 
answers as follows: 6th. 1 was in partnership with Mr. Clark for 
several years in the ropewalk establishment; Mr. Clark naturally 
conversed with me on the subjeet of ‘our establishment. 

To the seventh cross-interrogatory on the preurt of the detendants 
he answers as follows: 7th. | know nothing on this subject. 

To the elghth cross-Interrogatory on the peur of the defendants 
he answers as follows: Sth. I never saw any will of Mr. Clark’s. 

To the ninth cross-Interrogatory on the praurt of the defendants he 
answers as follows: %th. | have no knowledge on this subject. 

To the tenth cross-interrogatory on the part of the defendants he 
answers as follows: 10th. Answered in the preceding interrog- 

tory. 
9042e To the eleventh cross-interrogatory on the part of the de- 
fendants he answers as follows: 11th. I do not know whether 
he was or not. 

To the twelfth cross-Interrogatory on the prart of the defend- 
ants he answers as follows: 12th. [| was not present at the birth 
of the child, Myra, but, at Mr. Clark’s request, | had the nee- 
essary arrangements made for her birth. [| have maintained and 
educated the child, Myra, at my expense; she was born in New Or- 
leans, In June, LS04 or 1505. | «lid not see her mother before her 
birth, nor had she any communication with me; the terms on which 
Mr. Clark and myself were at that time precluded the possibility of 
his speaking to me of his child in respeet to the expense of her main- 
tenance. I had been under so many obligations to him, and [ be- 
lieve he knew my character too well to suppose | would have toler- 
ated such citi allusion. Time rolled Ol) ane the child Trew, and iis 
she grew she gained on our affections, and no conversations ever 
passed between me and Mr. Clark relative to the expense of het 
Maintenance until we were about leaving that country for the North, 
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in 1812, when her education became an object of deep interest to 
him. ‘Then he insisted on my retaining in my hands the two thou- 
sand three hundred and sixty dollars which I have already men- 
tioned, the interest of which was to go towards her education ; the 
requisite balance for her education Was to have heen made or remiut- 
ted to me vearly., | never wrote to Mr. Clark on the subye ct of her 
expenses, nor ever should ; his death put an end to our correspond- 
ence. Had he lived, | am sure he would have attended toit. [| can- 
het say whi ther the child Was ever christened or hot: she was not 
christened at my house. 

To the thirteenth cross-Interrogatory on the part of the defendants 
he answers as follows: 15th. It is impossible for me to answer this 

question in any other way than that he, believing her to 
9043¢ be his child, felt as a father to her. She was not born at his 

residence; this question has been answered in my reply to a 
former interrogatory. [ler mother’s family name was Carriere. | 
do hot know where her place of residence then Was, but the child’ 
was born in New Orleans. 

To the fourteenth cross-interrogatory on the part of the defend- 
ants he answers as follows: 14th. On one occasion Mr. Clark spoke 
to me of a child called Caroline, then living in New Jersey, but we 
had no conversation on her subject, if T remember rightly, but on 
one oceasion. It was not for me to inquire what could produce a 
difference of feeling or attribute to him any cause of this difference 
of feelings. 


(Signed) SAM. B. DAVIS. 


Testimony of William Milli £ taken in th Suit of WV. WV Whitney and 
Myra Ez Whitney MSs, Kleanor O Bearn and als.. and oflered in kivi- 
dence on be half of Complamant, Mrs. Myra Clark Gaines, and 18 as 
follows. Filed 15 Fi bruary, 1S55. 


War. W. Wuouitnery and Wife vs. ELEANOR O'BEARN and als. 


[nterrogatories propounded to witnesses éxamined on behalf of the 
plaintiffs, 


1. Were you acquainted with the late Daniel Clark, of New Or- 
leans ? 

2. Were you at any time upon terms of intimacy with the said 
Daniel Clark ; 1f vou were so intimate with the said Danie! Clark as 
to enjoy his private confidence ? : 

5. Do you know whether the said Daniel Clark at his decease left 
any child ? 

4. Have you heard the said Daniel Clark claim and acknowledge 
any child as his own”? 

5. If the last question is answered in the affirmative, please state: 

when and where you have heard the said Daniel Clark claim and 
acknowledge the said child as his own. 

V)44e 6. Please state where the said child was then: whether it 
was protected by the said Daniel Clark; what beeame of it 

and where it is at present. 
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by What name was the said child called ” 

Do you know Myra Clark Whitney, one of the petitioners? It 
Vea, Say whether she Is the child Wlhiot the sila Daniel \ ‘lark claimed 
and acknowledged as his own. 

9 Were you acquainted with the circumstances of the late Daniel 
(‘lark during his life, and that at the time of his death’ 

10. Do you know whether the said Daniel Clark at any time dur- 
Ing his life made any provision for the said child in the event of 
his death? If yea, state particularly under what circumstances. 

Ll. Did the said Daniel Clark at any time place property in your 
hands for the Use and benetit of the said child ? [| 2. under 
what circumstances, and how the property was disposed of. 

12. Did not the said Daniel Clark always manifest the fondest af- 
fection for the said child, and did not — express the intention to make 
her his heir? 

15. What intentions of pecuniary advancement did the said 
Daniel ( ‘lark CXPTess In re orrd to the said child ? 

Id. Have you hot often heard the said Daniel Clark sav that he 
intended to leave his estate to the said ehild ? 

15. Are you acquainted with the circumstances under whic . thie 
said Daniel Clark made a will in the month of May, in the vear 
eighteen hundred and eleven? If yea, state the particulars of thie 
subject, and whether at that time he-had not otherwise provided for 
the said child. 

16. Was the said will of May, ivhteen hundred and eleven, made 
by said Daniel Clark a short time before his departure for the North ? 
If vea, did the said Daniel Clark, after his return from the North, 
express to you his Intention to make another will? And did the 

said Daniel Clark, after his return from the North, refer to 

VW 5e the circumstances Of th said will] of eloelteen hundred and 

eleven? 

17. Have you heard the said Daniel Clark, subsequent to the 
month of May, el ohtee 1) hun an d nid cleven, elaim and ic knowl- 
cde the siuid child as his cl: Lue hter ? If Vea, al What times? 

ls. llave you heard the sili Daniel Clark, subsequent to the 
month of Mav, eighteen hundred and eleven, say that the said 
chile Wiis his heir, aor threat he intended LO leave his estate to the said 
child? If yea, state particularly when, and the terms in which the 
said Daniel Clark spoke in regard to the said eluld. 

19%. Had you, subsequent to the month of May, eighteen hundred 
and eleven, much intercourse with the said Daniel Clark? It yea— 

20) Llave you otten heard the sala Daniel Clark =p ak of the said 
child subsequent to the month of May, eighteen hundred and 
eleven? If yea, state the particulars of his language in regard to 
the said ehild. 

Llow long before the decease of said Clark did you See him 
for the last time, and in your last interview with the said Daniel 
Clark did he speak of the sid ehild t If yea, state the particulars 

his conversation In relation to the said eliild. 

2? Tow long before his decease did the said Daniel Clark, for the 


‘ 
’ 


t 
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last time, speak LO you 1M regard LO the said child, anid what did he 
say at this time in regard to the said child ? 

‘23. Have you heard the said Daniel Clark, subsequent Lo the 
month of May, eighteen hundred and cleven, say that he was about 
to make, or that he was engaged in writing, or that he had made, a 
will? If yea, state the particulars of said last will, or of any con- 
versations on this subject. 

24. Do vou recollect at what time or times the said Daniel Clark 
spoke to you of being engaged in making his last will, or what 

time he spoke of having made his last will” 
9046 25. Did you ever see the said will or any writing said by 
the said Danicl Clark to be his will; if vea, when and where? 
26. Was the said will in the handwriting of the said Daniel Clark, 


and was it signed by him, or was lis name written in any part of 


it, and was it dated ? 

27. Did you hear the said Daniel Clark say that in lis said will 
he had left his estate te his daughter Myra? Recollect as well as 
you ean his precise expressions, 

28. When and where for the last time did) you see the said will ? 

29. When and where for the last time did you hear the said Dan- 
lel Clark speak of the said will, and what did he say 7 

80. Did you hear the said Daniel Clark say who were named in 
said will executors? If vea, state who. 

ol. Did you hear the said Daniel Clark sav who was named in 
said will tutor to his daughter Myra’? If yea, state all you know 
on this head. 

32. Did you or not ever read the said will? If so, state as par- 
ticularly as Vou recollect them the contents, and whether the said 
will was not in the handwriting of the said Daniel Clark and dated 
and signed by him. 

(Signed) WAM. M. WORTHINGTON, 
For PT ifs. 


Cross-interrogatories : 


l. Will you please state your name, age residence, nied cm ploy- 
ment ? 


2. Will you state whether you have any interest in the event of 


this suit, the object of which is to annul the will of the late Daniel 
Clark; that is, a will made by him in the month of May, 1811, and 
which at the period of his death, in August, 1813, was duly admit- 
ted to probate in the court of Louisiana ” 
3. Will you state wheothy ror not Vou are Pe lated or Coll 
W047 nected with the plaintiffs, or with either of them? If yea, 
state In what decree. ; 
4. Will you state where vou were in the spring and summer of 
the year 1815, and where Mr. Daniel Clark was at the same time ? 
»o. If you state that vou were Intimate with the said Clark, mention 
the circumstances which led to that intimacy, how the same was 
formed, what Wils its particular character, “und how long the Sialhie 
continued. 


= ts 


~* 
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6. Was the said Daniel Clark in the habit of consulting vou about 
lis affairs, whether personal, mercantile, or political r pstate fully 
and particularly. 

7. If vou answer any one of the interrogatories-in-chicf affirma- 
tively as to vour knowledge of the will of Mr. Clark, state all the 
the circumstances, the time when and the place wher ; and what 
Was the oceasion of his mentioning the subject to you. 

S. If vou state that you saw the will of Mr. Clark, state where and 
when vou saw it, and state who was present and why he exhibited 
the sane to you, [diel you “isk him Whethy I he level made a will and 
request him to show it to vou? If not, state particularly and in de- 
tail the reasons why the same was shown to vou. 

0%. If vou answer that you saw the will about which plaimtif—s in- 
terrogate you, will vou state how vou can at this distant day relate 
with precision the date of that Instrument so as to enable you to 
speak with confidence of the year, the month, and the day? Did 
you tuke a COPY of the will or auhy memorandums to chable you LO 
speak positively of the date? If you did, annex that COpy OF Thnenmo- 
randum to Your abliswer, and when and whiv vou made it, seule COPY 
of memorandum. 

10. Was Mr. Daniel Clark ever married, to vour your knowledge : 
if vea, when, where, and to whom ? 

i: = Mr. (‘lark Was not married, state, if you poli Hse, all the eir- 
cumstances attending the birth, the maintenance, and education of 
the child Myra, whom you are asked whether he did not acknowl- 
ede. State when and where she Wiis born: whether, LO 
MHS your knowledge, she was ever christened; 1f so, by whom and 

where, and who Were her SPOLSOPs. 

12. Will you state how or why it was that Mr. Clark came to ae- 
knowledge as his own the child called Myra’? = Was she born in his 
house, or where, if hot Wnder his root? Who was her mother, and 
where did she reside ? 

Lo. Did YOU OF not ever iY ar id (‘lark ack now I dee ils lis OW) 
any other ehiald than this Myra? Lf ved, state the name of thist 
child, nicl whether or not he did not cbpyprear to have as mueh atlee- 
tion for the one as the othr y lf hot, Wine Wilts the account of this 
difference of feeling towards his own reputed offspring, and why did 
he acknowledge the one to the exclusion ot thie other as the heir of 
his estate ? 

These cross-interrogatories are propounded by the defendants 
with a full reservation to them of all legal exceptions to each and 
every of the interrogatories-in-clief, and every other legal exception 
thereto. 

(Signed) LUCIUS C. DUNCAN, 

Att'y for Chew nt iY lf and (luyator ad hoe fy thee Other Defi ndants. 


Answer of Wyn. Mille fe) thi, Aho aud hore QOURG fiate rrogator«ue s and 
(C'ross-inte rroqgatorie s Propounded lo Hlim. 


Ih purstlahee to the annexed commission directed to me the sub- 
scribed, mayor of the city of Cincinnati, appeared before me WILLIAM 
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Mizuer, who, being duly sworn to declare the truth on the questions 
put to him in this cause, answered to the interrogatories hereto an- 
nexed in the following manner, to wit: 


To the first and second interrogatory this deponent says: That he 
Was acquathted with Dantel Clark, ana enjoved, as he believe dl, lis 


confidence. 

In answer to the third, fourth, fifth, sixth, seventh, and eighth in- 
terrogatories he Says. That at the decease ot Danie! Clark he knows 
threat he did louve il child. The seid Daniel Clark told this deponent 
thrat during the preohahey of the mother of said child the said Dan- 

il Clark told this depone nt that the child of which she was 
OW)AY thre 1} pregnant Wiis the child of linn, the sid Daniel Clark : 

that after the birth the said Clark acknowledge- it to be his; 
that the siuid child for hiithy years afterwards lived 1) the family of 
Col. Samuel B. Davis, now of Philadelphia, and is now the wife of 
Mr. Whitney, of New York, as this deponent beheves. The iname of 
sid child Wil Myra. 

‘Lo the tenth Interrogatory he answers: Ile does not. 

To the Lith he aQuswers : No. 

To the 12th, 15th, and 14th he Says: That he, the said Daniel 
Clark, frequently expressed much aflection for the said child Myra, 
and stated that he intended to make ample provisions for her as Oe 
of his heirs. 

‘Lo the loth this deponent uuswers : NO. 

To the 16th he answers: Ile knows nothing. 

To the sixteenth he answers: That he knows nothing. 

‘To the 17th he SUVs ; That he beheves, subsequent to the year 
IS11, he has frequently heard Daniel Clark speak of lis said child as 
lids OWT), and threat he would make proviston for her its above stated, 

To the 18,19, and 20 he answers as to the 17th. 

To the 21 and 22 he says: That he saw Daniel Clark in 1812, he 
believes, but does not recollect any particular conversation at that 
time different from that before stated. ; 

To the 25d, 24th, 25th, 26th, 27th, 28th, 2Oth, 50th, Bist, and 32d 
he answers: That he never heard Daniel Clark say that he had made 
a will, and never saw him execute any will, although it was his im- 
pression and that of lis fricnads threat he hac made il will. 

ln answer to the cross-interrogatories he answers: 

To the Ist int'y he answers: [lis name is William Miller; that he 
resides In Cincinnati; that be is upwards of 60 years of age, and at- 
tend- to the management of his own affairs. | 

To the 2d and 3d he answers in the negative. 

To the 4th: That he was on lis plantation in Louisiana and Clark 
was In New Orleans. 

To the oth heanswers: That Dantel ( ‘lark Wials his merchant 
#000 and commercial agent for many years, and his intimacy con- 
tinued til] his death: if colmmenced about wee oor Wee 

To the 6th he says: That he was in the habit of conversing with 
this deponent confidentially on general subjects and with respect to 
lis private affairs. 
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To the 7th, Sth, and 9th he answers: Ile knows nothing further 
than already stated. 

To the tenth he says: That he does not beheve Daniel Clark was 
ever marricd. 

To the 11th he savs: He knows nothing more than has been stated 
In answer to the 3, 4,5, 6,7, and Sth interrogatory. 

‘Lo the 12th he Says. That Dantel (‘lark acknowledged the child 
Myra to be his own because he believed it to be so, and chntertammed 
he doubt with respect to it. The mother of sid child was Madame 
De Grange. 

‘To the both he uhuswers : NO. 

(Signed) W. MILLER. 


Which answers, being by me reduced to writing, was signed by 
the said withess In my presence. 

In testimony whereof [| have hereunto affixed my hand and seal 
of said city, and also my private seal, this 21st day of July, PSSA. 

(Signed) JOHN GW. DAVIS, Mayor. [Se ac.] 

Testimony of Jean Canon offered in evidence on behalf of the 
applicant, Mrs. Myra Clark Cialnes. (1 r reference ol a Pues POS} 
and 20-4.) 


Suit No. S646 resumed as follows : 


Cdvele - Ilearing, aud (Continuance. 
kntry on Minutes. 


Succession of Dantes CLAkKK, No. S646, on application of Mrs. Myra 

Clark Gaines for the proot of the last will of Daniel Clark. 

This case came on this day for trial, P. E. Bonford, E. W. Moise, 
Perin & Smiley, Esq’s,of counsel for applicant, when, after hearing 
testimony, it is ordered by the court that the further trial of the 
cause be continued to to-morrow, at 4 o'clock a.m. 


destimony and Note ‘of kei idence. hiled Lath kebruary, LSoe. 
Second District Court. 


Su cession of DANIEL CLARK, No. SO46. Application ot Mrs. My rl 
Clark Gaines to probate an alleged will and testament of Daniel 
Clark. 

NOD] KRIDAY, 16 bebruary, ISSo. 
‘Testimony taken this day (1) trial in Open court. 

On behalf of the applicant is offered in evidence the pleadings in 
suit S45, docket of the court of probate, in the suit of Whitney ana 
Wife vs. Eleanor O'Bearnes and others, and the proceedings therein, 
exclusive of the testimony. 

Mr. Franxcots DusNAN DE DA Croix, sworn on behalf of appli- 
Calit, Says: 

Witness being asked by the court whether he has any explanations 
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to make of the testimony (lis own) sent to him, or anything to add 
thereto, savs: He thinks not. 
Kexamuined, Says that that testimony Is correct, 


On behalf of applicant is offered in evidence the testimony of FF. 
D. de la Croix, marked “ Kk.” 

Aiso the testimony of J. D. D. Bellechasse, taken under a commis- 
sion in the suit No. 843, docket of the probate court, W. W. Whitney 
and Wife vs. Eleanor O'Bearn and als., marked “ L.” 

No. S45. Affidavit of R. Relf, filed 31st May, 1546, the. sam 
being in and composing a part of the reeord 843, offered in evidence 
on behalf of applicant, Mrs. Myra Clark Gaines, and is as follows, 
to wit: 


In the Court of Probates in and for the Parish and Citv of New 
( Yrleans. 


In the Matter of W.W. Wutrrxey and Myra C. Wuirxey, his Wife. 


is 


EreANOR OO BEARN and others. 


This deponent has already declared, in a deposition filed on the 
fifth instant, that the pipers alluded to were those enumerated In 
the inventory marked A to Z, in 26 AA, No. 27 to 22, No. 52, and 
AAA, No. 53,to TTT, No. 72, contained in a small trunk. 

1. The note of John Lynd tor $4,661 was liquidated by EE. Blane, 
Jr.. and delivered to him. 

2. The note of Marin for $500 was returned to him under pay- 

ment of Hon. J. Lewis, of the 27th Jan’y, ISi4. 
QOH? >. Lhe note of Lewis Bisdine was deposited with other } al- 
pers in the courton the 16 March last for registry ; ree’t In my 
hands. 

$ Arcenoux hote, S100, was colleeted ana delivered Lo hin. 

> Ferdinand L. Claiborne’s note for S6.607.92 was return d to the 
late James Sterrell, to whom it belonged. 

1). ILenry Ilunt’s two notes for 83,125 were collected and deliv- 
ered Uy). 

‘i Richard Dunall’s note for Soo was pecicl and delivered Lo lyin. 

o. Henry Ilunt’s note for S500 was paid and delivered Up). 

%. The bank book with the Bank of Orleans has got mis!aid ; it is 
supposed to have been left at the bank to be settled and not called 
for at the time; but is not now to be found. 

10. ‘The six notes missing in bundle GG, fo 33, have got mislaid. 

11. The nine documents missing in bundle HH, No. 54, were, it 
Is supposed, delivered to Dan’] Coxe, lsq., LO whom il portion of the 
Florida lands belonged, have been conveyed, 

oe Me the three agreements Missing 1) bundle I], No. Bo, one Is 


_— 


supposed to be the counterpart of a contract entered on the 19th 
June, ISIS, between the deceased and Chew and Relf, whieh the de- 
ponent believes he delivered to George ( meen. Jt.. the nephew ot the 
deceased, and attorney of part of the heirs. The other Was a COpy 
of a contract with the Navigation ( ompany for digeing ‘onal Caron- 
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delet, which Wiis delivered lo Dusnan de lia ('rolx on his asSSuUMYe 
the contract: and the third, an agreement with the late J. S. John- 
son for the sale and purchase of Bayou Beeuf lands, which was an- 
nulled and delivered up to him, 

13. The two mortgages of bundle JJ, 56, have -doubtedly been 
used in suits for the recovery of Clark’s private debts. 

l4. The 31 slaves, bundle KA, it is presumed, were delivered to 
thie pPersols who became purchasers of the slaves. 

15. The five receipts of bundle LL have gol miistate. 
WIS 16. The bundle, Document OO, 41. being one of the 
monthly accounts of the superintendents, has got mislaid 

17. The six documents, QQ, No. 45, were, it is probable, returned 
to Mr. Coxe at the time of his settlement with the executors. 
LS. The elyhteen Hccounts of bundle RK, No. Lf, have WoL Dlis- 


laid. 


| 1%. These two bundies, SS, No. 45, together with the liftv-four 
items, 56, were destroyed by dampness and worm penetrating the 
trunk and box 12) which they were contained. 
| 20. The two ac’ts bundle, TT, 46, were used tn suits instituted 
io. against the parties. 
' S 4 The COpy of sales UU. No. ve was sent to hielding Turner, 


lesq., Natchez. 

22. The seven memorandums, bundle VV, 48, have rol mislaid. 

23. The four plans, bundle WW, 49, were delivered to the pur- 
chasers ot the pray ye rty. 

24. The three documents, } 6.4 ov, have erent mislaid., 

23). The bundle, No. Ol, Wiis delivered Lo Dean. W. Coxe, to whom 
the property Wiis conveyed. 

26. The bundle, ZZ, No. 52, was delivered to Messrs. Fortiers, to 
whom the plantation was sold. 

27. The document, EEK, No. 57, was delivered Dan. W. Coxe, who 
purchased the land. 

28. Fk F, Os, delivered Lo purchasers of lanl. 

20. Bundle GGG, 59, delivered to V. Navarre, who purchased the 
land. 

50. Bundle seeeer No. 60, delivered to Celestin Lavergene, who 
purchased the land, 

31. Bundle KKK, No. 65, delivered to Dusnan de la Croix, copro- 
prietor of an undivided half of the land. 

32. Bundle MMM, 64, delivered to N. B. Le Breton, who pur- 
chased the land. 

33. The document, LLL, 65, furnished to attorney employed to 
defend the sult, and lodged in the court at Baton Rouge. 

S44. One document of bundle OOM ) O7. mislaid. 

do. Five documents, bundle C000), OFF, mislead. 
536. See No. 19. 


905 4 Ricenarp Reve, being sworn, says: That the foregoing state- 
ment is a true and faithful answer, so faras he is able to give 
the same, in obedience to the order of this court, rendered on the 
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motion Ol the pilaintills 13} this Cisse under date of the ISth ist... “hia 
which Wiis SCrV« 7 (>) hin vesterd ly evening, cul ri o clock 


(Signed) RICHARD REL 


Sworn to and subseribed before me this 5ist May, 1856. 
(Signed) S. BLOSSMAN, 
Dy Br of Wills 


Laser ly Puli (dil DT ijs. liled deere {). 1Si5365. 


In the Probate Court in and for the Parish and City of New Orlenns. 


Wintniam CC. Wirrney and Myra C. Witrrney, lis Wife, 


MELE ANOR OO BEARN. 


And the said plamtitls in’this case, by James W. White, their at- 
lorney, Cabre Taboo the siuid COLTL, suid lor abswer to the order of this 
honorable court requiring them to show cause why a fee of $1,000 
should not be allowed to Lucius C. Duncan for services rendered by 
him as curator ad hoe for the absent defendants in this suit, say that 
there Is no law of the State of Louisiana providing for the pavement 
of a curator ad hoe appointed by any court to defend .the interests 
and rights of any absent defendants or defendant, or requiring that 
the plaintiffs or plaitiff in any sait should in any case pay for the 
services of such curator, and that this honorable court cannot feel 
itself justified im legislating on such a subject by requirtng any 
party before it to pay a money demand, either in the form of costs 
or otherwise, Which the law does not require such party to pay. 

And the plaintiffs further says that the appointment of a curator 
ad hoe to defend the rights and interests of any absent defendant or 
defendants Is made wholly for the benetit ol such defendant or dle- 
fendants ; and that it would, therefore, be unreasonable, unjust, and 

legal, hid COMLPAry LO the CX PPess ania deelared judgements 
NOD ania deerees of the supreme court of Louisiana made in) such 

Ciuses, LO require and adjudge thie plarntith In this cause to pay 
for the SerVICeS ot the curator ad hoe for the absent defendants 1) 
sic Cause, That if the sid curator ad hoe for the absent defendants 
has any legal claim for compensation for his services in this suit, 
that those services were rendered to said absent defendants, and not 
LO the sald plaintiffs, and threat such claim CXIsts therefore hot avainst 
sald plaintiffs, but against the absent defendants, 

And the said plaintiffs further answer that the said Lucius C, 
Duncan Wis ilso the attorney Ol] Richard Relf anid Beverly Chew, 
two of the defendants in this suit: and that he also declared himself 
In open court on June 2, 1836, to be the attorney and representative 
of the suid absent defendants 11) said sult, nicl LO have received cll) 
appointment as sach from the said absent defendants ; and the said 
plamtills pray that in consideration of the premises the said rule or 
order hich be discharged, and threat they hay be hence lismussed, 
with their costs, and for such other relief as may be equitable. 

(Signed) JAMES W. WHITE, 
Atty for DU iis. 


~ 
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Ti stiniony Taken fpil Puli pil LPT tis hi l.. e;. Dunean. hiled 14} June. 


PSo56). 


In the Court of Probates in and for the Parish and Citv of New 
Orleans. 


W. W. Wutrney and Wife 
a. ) No. S455. 
ELEANOR O'BEARN and als. | 
Trurspay. 16 June. 1S36. 


‘Testimony taken in open court on the rule taken by Lucius C. Dun- 


can fora compensation of one thousand dollars as exrator ad hoe. 


STEPHEN MAZENEAU, Esq., witness, duly sworn on behalf of Lucius 
C. Dunean, duly sworn, declares’ That he had, witness, been appointed 
curator ad hoe, cis \lr. Dunean, i vould het have charged less than 
twelve hundred dollars for the services rendered by Mr. Duncan as 
such. 
Cross-examined : 
No question. 


O56 ALEXANDER GRAILIE, Esq. witness, duly sworn on behalf of 
Lucius C. Dunean, declares: From his having been present at 
the discussion of the suit. and from his knowledge of the suit, le 
thinks the charge of one thousand dollars moderate, as he would 
have made a similar charge for the services rendered by Mr. Dun- 
can. 
(‘ross-examined: 


No question. 
Ansi ;" of | r > Diunean 1a Pule. hiled 14) June, ISO6. 


In the Court oft Probates 1) ania for the Parish ana City of New 
Orleans. 
Purspay, 14 June, 1836. 


Present: The Honorable J. Bermudez, judge. 
Wirnriam W. Wuerrney and Wife vs. ELEANorn O'BEARN and others. 


(On motion of James W. White. lose. attorney for plaintiffs, it Is 
ordered that Lueius C. Duncan, sq., produee and exhibit: in open 
court for the examination and inspection of the said plaintiffs, on 
Thursday, the sixteenth day of June, 1856, at 10 o'clock a. m., upon 
' the trial or argument of the rule taken by the said Lucius C. Dun- 
can in this case relative to the allowance and taxation of one thou- 
sand dollars in the taxed costs as a fee or compensation for the 
curator ad hoe for the absent defendants in said court, all and every 
power of altorney, letter, or Warrant of attorney, Or ahy authority In 
writing executed by all or any of the said absent defendants, or by 
any one for them, or cither of them, appomting and constituting 
him, the said Lucius ©. Dunean, the attorney or agent of all or of 


Vol0 THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 


any of the said absent defendants, in order that the same may be 
offered in evidence upon the said argument on trial. 
(extract from the minutes.) 
(Signed) S. BLOSSMAN, 
Dy Rgyr of Wills. 


In answer to this rule, T state that [ have no powers or letters of 
attorney from any of the heirs of the late D'i Clark ; that when ap- 
pointed curator ad hoe to the defendants | ddressead letters to Mrs. 
Green in Liverpool, Mrs. O'Bearn in Sligo, Lreland; to Mrs. Jane 
Campbell, living near Buenos Ayres, and Mrs. C. Clark, wife of Dr. 

Barnes, being at Fort Gibson, Mississippi, but have no an- 
9057 swers to them. Mrs. Barnes | saw in this city in October or 

November, 1854; and Mrs. Green [T saw in Liverpool in July,’ 
1855, and they, with their husbands, after having been apprised of 
the nature of this suit, of what [T had done, and of what [ proposed 
Lo do, approved of my conduct and desired me to proceed In defence 
of same. 


(Signed) L. C. DUNCAN. 


Sworn to ana subseribed before nie, Now { rleans. loth June, 1S56. 
(Signed) W. F.C. DUPLESSIS, 
Regist roof Wills. 


Petition of Appeal. billed July LS. ISo56. 


(Court of Probates lor the Parish nial City of New Orleans. 


[In the Matter of W. Witirney and Wife 
vs, No. S45. 


Kk. OBEARN and others. 


To the honorable the judge of the court of probates Inand for the 
parish and City of New Orleans: 

The yn tition of the above-named plaintiffs, in the above-entitled 
suit, humbly shows that they believe there is error in a certain final 
judgmi nt rendered by this honorable court wotinst these petitioners 
and in favor of Lucius C. Duncan, Esq., on a rule taken by him in 
the said cause. Wherefore they pray an appeal therefrom to the su- 
preme COUTE, according to law. 

(Signed) JNO. R. GRYMES, 
hor Def't-. 

Service of the appeal is accepted and the notice required by law 
waived. 

October 1, 1856. 

(Signed) Le ©. DUNCAN, 
DY. p.G. B. DUNCAN. 
Orde ff 

Let an appeal be allowed in this case upon the appellants giving 
bond, with Thos. B. Harper as his security, in the sum of fifteen 
hundred dollars, with condition as poited out by law; said appeal 
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to be returnable in the Supreme court on the fourth Monday of No- 
vember next. 
New Orleans, 21 July, 1856. 
(Signed) J. BERMUDEZ, Judge. 


Bond of A ppe al. 


WOOS Know all men by these presents that we, William Wallace 

Whitney and Thomas b. Harper, are held and firmly bound 
unto Lucius C. Dunean, his executors, administrators, and assigns, 
in the sum of fifteen hundred dollars; for the payment whereof we 
bind ourselves, our heirs, executors, and administrators, firmly by 
these presents, . 

Sealed with our seals, and dated in the City of New Orleans on 
this 21 day of July, in the year of our Lord one thousand eight 
hundred and thirty-six. 

Whereas the above bounden Wm. Wallace Whitney bas this day 
filed a petition of appeal from a final judgment rendered against 
him in thesuit of W. W. Whitney and Wife vs. Eleanor O’Bearn and 
als., in the court of probates for the parish and City of New Orleans, 
on the 8th day of July, 1836: 

Now, the condition of the aboveobligation is such that —theabove- 
bound W. W. Whitney shall prosecute his appeal, and shall satisty 
whatever judgment rendered against him, or that the same shall be 
satisfied by the proceeds of the sale of his estate, real or personal, if 
he be cast In the appeal; otherwise that the said Thos. B. Harper, 
surety, shall be liable in his place. 

(Signed) WM. WALLACE WIHILITNEY. [sear] 
- THOS. B. HARPER. [SEAL | 


Signed, sealed, and delivered in presence of— 
(Signed) S. BLOSSMAN, 
Dy Lr of Wills. 

Testimony of Dusnan de la Croix on suit of W. W. Whitney and 
Wife Us, eleanor ( y Bearn nid als. NO. S455, nid ollered us evrdence 
on behalf of the applicant, Mrs. Myra Clark Gaines. (lor reference 
see page 1d.) 

Testimony of J. D. D. Bellechasse, taken in the suit of W. W. 
Whitney and wife vs. Eleanor O'Bearn and als., No. 845, and offered 
In evidence on behalf ot applicant, \rs. Myra Clark Cranes, Is “as 
follows, and is marked “I.” and filed Dee’r 15th, 1S54: 


(Commission. Issued , itl) une . IS35 7 


C‘ourt of Probates. 
Wa. W. Witrrxey and Myra C. Witirxney 
vs. 
MLEANOR O'BEARN and others. 
OY) lnterrogatories propounded to witnesses on behalf of the 
plaintiffs. 
la. Were you acquainted with the late Daniel (lark, of New ( )y- 
leans ? 


Re eee RC NAN EN NNO IE AG eA eto 
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Ist. Were you, at any time, upon terms of Intimacy with the said 
Daniel Clark? If yea, were you so intimate with the said Daniel 
Clark as to enjoy his confidence ? 

2d. Do you know whether the said Daniel (lark, at his decease, 
left any child? 

bd. Llave you heard the said) Daniel Clark claim and acknowl- 
edge any child as his own? 

4th. If the last question is answered in the affirmative, please state 
when and where you have heard the said Dantel Clark claim and 
acknowledge the said child as his own. 

Sth. Please state where the said child then was, whether the said 
child was protected by the said Daniel Clark, What became of it, and 
where it is at present. 

6th. By what name was the said child ealled ? 

7th. Do you know Myra Clark Whitney, one of the petitioners ? 
If yea, say whether she was and is the said child whom the said 
Daniel Clark claimed and acknowledged as his own. 

Sth. Are you acquainted with the circumstances of the said Daniel 
Clark during his life and atthe time of his death ? 

9th. Do you know whether the said Daniel Clark, at any time 
during his life, made any provision for the said child in the event 
of his death? If yea, state particularly under what circumstances. 

lOth. Did the same Daniel Clark at any time place property in 
your hands for the use and benefit of the said child? If yea, state 
under what circumstances, and bow that property was disposed of. 

Lith. Did not the said Danie: Clark always manifest the foundest 
affection for the said child, and did — not CXPPFCSS the intention to 
make her his heir? 

12th. Have you not often heard the said Clark say that he in- 

tended to leave his estate to the said child ? 
9060 loth. What intentions of pecuniary advancement have you 
heard the said Daniel Clark express in regard to the said 
ehild ? 

l4th. Are you acquainted with the circumstances under which 
the said Daniel Clark made a will in the month of May, in the year 
eighteen hundred and eleven? If yea, state the particulars of this 
subject, and whether at that time he had not otherwise provided for 
the said child. 

15th. Was the will of May, eghtcen hundred and eleven, made 
by the said Daniel-Clark a short time before his departure for the 
North? If yea, did the said Damiel Clark, after lis return from the 
North, express te you his intention to make another will?) And did 
the said Daniel Clark, after lis return from the North, refer to the 
circumstances of the said will of « ivhteen hundred and cleven? 

léth. Ilave you heard the said Daniel Clark, subsequent to to the 
date of the said will of May, eloliteen hundred and eleven, claim and 
acknowledge the said child as lis daught TT yea, al what times? 

i7th. Have you heard the said Daniel Clark, subsequent to the 
month of May, elghteen hundred and eleven, Sty that the said ehild 
was his heir, or that lhe would leave his estate to the said ehild? If 
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yea, state particularly when, and the terms in which the said Daniel 
Clark spoke In regard to the said child. 

sth. Had you, subsequent to the month of May, eighteen hun- 
dred and eleven, much intercourse with the said Daniel Clark? 

Mth. Tlave you heard the said Daniel Clark speak of the said 
child subsequent tothe month of May, eighteen hundred and eleven? 
[f vea, state the particulars of lis language in regard to said child. 

20th. Ilow long before the decease of the said Daniel Clark did 
you see him for the last time, and, in your last interview with the 
said Daniel Clark, did he speak of the said child? [f yea, state the 

particulars of his conversation in relation to the said child. 
OG] 2ist. Have vou heard the said Daniel Clark, subsequent to 

the month of May, cighteen hundred and eleven, sav that he 
was about to make or that he was engaged in making a will, or that 
he had made his last will? If yea, state the particulars of any con- 
versation on this subject. 

22d. How long before his decease did the said Dan’! Clark for the 
last time speak to you in regard to the said child ? 

23d. Do you recollect at what time or times the said Daniel Clark 
spoke of being engaged in making his last will, or at what time he 
spoke of having made his last will? 

24th. Did you ever see the said will, or any writing said by the 
said Daniel Clark to be Ins will? If vea, when and where? 

25th. Was the said will in the handwriting of the said Daniel 
Clark, and was it signed by him, or was his name written In any 
part of it, and was it dated ? } 

26th. Did you hear the said Daniel Clark say that, in his said will, 
he had left his estate to his said daughter? Recollect as well as you 
can his precise expressions. 

27th. When and where for the last time did you see the said will? 

28th. When and where for the last time did you hear the said 
Daniel Clark speak of the said will, and what did he say ? 

29th. Did you hear the said Daniel Clark say who were named in 
sald will executors? If yea, state who. 

80th. Did you hear the said Daniel Clark say who was named in 
said will tutor to his said daughter, Myra? If yea, state all you 
know on this subject. 

Sist. Did you or not ever read said will? If so, state the con- 
tents as particularly as you recollect them, and whether the said 
will was not in the handwriting of the said Daniel Clark, and dated 
and signed by him. 

(Signed) WM. M. WORTHINGTON, 
kor Plaintifis. 


9062 Cross-interrogatories: 


4 Will you be pleased io state you- heme, ave, residence, 
and employment? 
2. Will vou state whether you have any interest in the event of 


this sult, the object of which Is LO annul the will of the late Daniel 
Clark—that is, a will made by him in the month of May, 1811, and 


4558G 
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which at the period of his death, in August, 18138, was duly admitted 
Lo probate 1 the court of Louisiana ? 

5 9 Will you “tate whether or not you are related to or connected 
with the plaintiffs, or with either of them? If uve, state in What 


degree. 


{. Will you state where you were in the spring and summer of 


the year 1813, and where Mr. Daniel Clark was at the same time. 
5. If you state that you were intimate with the said Clark, men- 
tion the circumstances which led to that intimacy, how long, and 
how the same was formed, what was its particular character, and 
how long the Sarne continued ? 

6. Was the said Daniel Clark in the habit of consulting you’about 
his affairs, whether personal, mereantile, or political? State fully 
and particularly: 

7. If you answer any one of the interrogatories-in-chief affirma- 
tively as to your knowledge of the will of Mr. Clark, state all the 
circumstances, the time when, and the place where, and what was 
the occasion Of his mentioning the subject Lo you. 

8. If you say that you saw the will of Mr. Clark, state when and 
where you saw it, and state who was present, and why he exhibited 
the same to you. Did you ask him whether he had made a will, 
and request him to show it to you? If not, state particularly, and 
in detail, the reasons why the same was shown to vous 

9 If you answer that you saw the will about which plaintiffs in- 
terrogate vou, will you state how you can at this distant day relate 

with precision ihe date of that instrument so as to enable 
9063 you to speak with confidence of the vear, the month, and the 

day? Did you take a copy of the will, or any memorandum, 
to enable you LO speak positively of date? If you did, annex that 
COpy or memorandum to your answers, and when and why you 
made such COpY or memorandum to Vour answers, 


10. Was Mr. Daniel Clark ever married to your knowledge? If 


vea, when. where. and to whom ? 
11. If Mr. Clark was not married, state, if vou please, all the ecir- 


cumstances attending the birth, the maintenance, and education of 


the child Myra, whom vou are asked whether he did not acknowl- 
edge. State when and where she was born; whether to your knowl- 
edge she was ever cliristened; if so, by whom and where, and who 
were her sponsors. | 

12. Will you state how or why it was that Mr. Clark came to ac- 
knowledge as his own the child Myra? Was she born in his house, 


or Where, if not under his roof? Who was her mother, and where’ 


did she reside? 

13. Did you or not ever hear said Clark acknowledge as his own 
any other child than this Myra? If yea, state the name of that 
child, and whether or not he did not appear to have as much affee- 
tion for the one as for the other. If not, what was the oceasion of 
this difference of feelings towards his own reputed offspring, and why 
did he acknowledge the one to the exclusion of the other as the heir 
of his estate? 


“wv 


aw 
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These cross-interrogatories ere propounded by the defendants 
with a full reservation to them of all legal exeeptions te each 
and every of the interrogatories-in-chief, and every other legal ex- 
ception thereto. 

(Signed) LUCIUS C. DUNCAN, 
Alt’y for Chew A’ Be lf and Cuvator ad hoe la thie other Lh te nodants. 


Return lo Coniimission. hiled De cy LD. IS3-. 


Answers of Joseph Deville Degontin Bellechasse Lo the iInterrowato- 
ries propounded in the case of Wm. W. Whitney and Wite es. 
Kleanor O’Bearn and others, under the commission hereunto 

annexed. 


906-4 Ist. To the first interrogatory he answers, that he knew the 
late Daniel Clark, deceased, of New Orleans, and enjoved his 
confidence and an intimate intercourse with him for many years 
before his death, and until that event. 
2d. To the second interrogatory he answers: That the said Clark, 


_at the time of his death, in the month of August, 1815, left a daugh- 


ter called Myra. 

od. To the third interrogatory he answers: That he knew that 
said Daniel Clark claimed and acknowledged said Myra for and as 
his daughter. 

ith. To the fourth interrogatory he answers: That in various 
confidential conversations with said Clark, both in his own house 
and in that of Clark, and also in the house of Colonel S. B > Davis 
(whose wife had said Myra under her care, and treated her with ma- 
ternal kindness), he had heard said Clark acknowledge and claim 
sald Myra to be his daughter. At different times, at said Daniel 
Clark’s request, he has accompanied him in his visits to his said 
daughter in the house of said Davis, and he always manifested for 
her the most ardent affection. 

Ath. To the fifth interrogatory he answers: That said Myra Clark, 
whilst in Louisiana, lived in the house of said Davis, under the care 
of his, Davis’s, wife, who was always accounted a woman of excel- 
lent character. Said Myra is now the wifeof said Wim. W. Whitney ; 
he saw them both last year in this place, where they were considered 
as husband and wife. 

6th. To the sixth interrogatory he answers: That it Is anticipated 
in the second answer. 

7th. To the seventh interrogatory he answers: That he knows 
Myra Clark Whitney, and knows also that she is the same person 
that said Daniel Clark claimed and acknowledged to be lis daugh- 
ter in the manner above related. 

Sth. To the eighth interrogatory he answers: He hada consider- 
able knowledge of the circumstances of said Dantel Clark during his 
life and at the time of his death. 

9th. To the ninth Interrogatory he answers: That in proof of the 
provisions made by sald Clark, some years before lis death, cunicl 
particularly in the year ISJ1, made provision for lis said daughter 
Myra. 
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OG LOth. Tothe tenth Interrogatory he answers: That 1 proof of 
the provision, at least in part, spoken of in his last answer, said 
Daniel Clark transferred to him several lots of ground in the Suburb 
or Faubourg St. John, near the bayou of that name, within the lim- 
its ot the ( ity | New Orlonns, with cy under confidential Unde l'- 
standing threat thev were to ly nid Ie main under his control or dlis- 
position for the use and benefit of suid Myra, and sinee the death of 
said Clark he hats duly CONVENE 7 LO her the said lots. 
lith. To the eleventh interrogatory, he answers: That said Daniel 
Clark always manifested the greatest aflection for said Myra; and 
hever havine viven Cepoln hii cLli charee or COMMISSION In favor of 
any other person, he necessarily considered her as the pre-eminent 
and pre dileet object of his regard and concern. 


l2th. To the twelfth interrogatory he answers: That said Daniel 


Clark always gave him to understand, as well by reason of lis ex- 
traordinary atlection for the said Myra ils by his positive cleclara- 
tions to that efleet, that she, said Myra, would be the heir or heiress 
of his fortune. 7 

sth. To the thirteenth mterrogatory he answers: That the great- 
est object-of the pecuniary cares of said Daniel Clark seemed always 
to be the said Myra. 

l4th. To the fourteenth interrogatory he answers: That in 1811 
said Clark made known to him that, on account of a special emer- 
gency that called him to the North, he had made his will (to the 
best of the deponent’s recollection 1) the month of May ot that vear), 
which he designated merely as a provisional will, in which Richard 
Relf and Beverly Chew were named as lis executors; and that 
although he did not mention his daughter in that will, yet by con- 
fidentie| modes he head made most ample provision for her. He, the 
sald Daniel Clark, further tol hie, the deponent, threat he had de- 
posited that will in the hands of said Relf; and after his return from 
the North, im speaking of his te stamentary dispositions, he told the 
deponent that he had it in contemplation to make ls last will, and 
that he sutlered the old will of IS] a alreddy before spoken of, to re- 
main in the hands of said Relf. 

15th. To the fifteenth interrogatory he answers: That it is antici- 

pated in the next preceeding answer. 
906 loth. To the sixteenth interrogatory he answers: That 
down LO his death the said Daniel Clark spoke of sald Myra 
as his daughter, and left no doubt on deponent’s mind that she 
would be the heir of his fortune. 

l7th. To the seventeenth interrogatory he answers: That it is 
anticipated in answers I1th, 12th, 13th, and 16th. 

sth. To the eighteenth interrogatory he answers: That his com- 
munications with said Clark was constant, with the usual intervals. 
for a long series of years, until his death. 

Mth. ‘To the nineteenth interrogatory he answers: That he had 
often heard Mr. Clark. subs quent to the month of Mav, 1811, speak 
of his said daughter Myra, and always in the most affeetionate terms, 
and in such a manner as to show that she was destined to be his 
heir. | 


—w 


7 
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20th. To the twentieth interrogatory he answers: That a short 
time before the death sick ness (>| Daniel Clark, cticl 11) the last Il)- 
terview before that sickness, be conversed with thy deponent at the 
house of said Clark about his daughter in the same affectionate and 
paternal terms as there-fore. Ile told the deponent that he had 
completed or finished his last will: that the deponent, Judee Pitot, 
then present, and the Chevalier la Croix, were his executors named 
in it (the deponent having eviven lis consent before), and that Lp 
from some legacies for lis friends, and a due pension for his mother, 
his sail daughter Myra Wils the it Iress of lus fortune, duly hetbilitated 
for threat Purpose, and vuve thre Sid will Opell to us lo look ‘ul ane eCX- 
ainine. The deponent saw that it was all in his own handwriting, 
and signed by him, the said Daniel Clark. Some few days after- 
wards the deponent called on lima snd learned from: said Relf threat 
he, sitll Dantel (C‘lark, Wills SICk in) heal, low sick lo ne ol ae by the de- 
ponent. However, the said deponent, indignant at an attempt to 
prevent him from seeing his friend, pressed forward into his room. 
[le took the deponent by the Heanncl, itt} with affectionate reprehen- 
S1oOn said: sig llow Is it, Bellechasse, threat you have hot come to see 


t 


nie before SpHnce mi sickness ? tole Rtelf LO send for you.” The 


deponents answer was, that he had received no Inessaugve or account 
Whatever of his sickness from KRelf. Fearful of oppressing him, the 
deponent immediately retired and told Relf that he would) remain 

11) the house LO attend occasionally to Clark. lle. Relf, said 
WMG there Wiis TO OCCASION for a : threat the doctor or doctors Ot- 

dered that he, (lark, should be kept tis quiet ils possible, nicl 
not be allowed to talk, and that if there should appear to be any 
danger he, Relf, would send for him. Without receiving a message, 
however, the deponent went the next morning and found that Clark 
Wiis dead. 

The funeral procession was arranged by said) Relf, and in con- 
formity with threat arranevement, much Lo the deponent’s SUrprise 
nied mortification, the sida deponent Wiis condemned lo walk s1le 
with Governor Claiborne, a well known enemy both of Clark ane 
himself, to bis, Clark’s, grave. On the return of the procession to 
Clark’s mansion, on conferring with Judge Pitot and other friends as 
to the mysterious disappearance of said Clark's said last will, and the 
substitution in its place of said provisional will of anterior date, to 
wit, of May, IS11, the deponent said aloud: “Gentlemen, this myste- 


Tlous occurrence surprises and athiiets me. | have heretofore re- 


cerved from our deceased friend, Daniel Clark. il revular conveyance 
of several town lets, which he, after his return from lis visit to the 
North, in ISL1, refused to receive the reconvevahee of from me, 
| now pledge myself Lo Convey them to lis daughter Myra.” have 
done so. Judge Pitot, as well as others, always spoke with the 
utmost indignation of the suppression or destruction of said last will 
of IS1L3. and the substitution of that of ISI], all of which we attrib- 
uted to interested villany. 

Yist, 22d, 23d, 24th, 25th, 26th, 27th, 2th, and 29th, the witness 


answers: That it is anticipated in the twentieth answer. 
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30th. To the thirtieth interrogatory he answers: That he cannot 
Cull 1] Lo his mind cauny details ot the batter referred to 1 the inter- 
rogatory corresponding Lo this number. 

Sist. To the thirty-first Interrogatory he answers: That it Is an- 
ticipated in the twentieth Answer. 


Answers to the cross-interrogatories In said suit: 


Ist. To the first cross-interrogatory he answers: That his name ts 

Joseph | Ye\ ille Degontin Dellechasse, il retired heutenant colonel of 

his Catholic Majesty’s service, &c.; asugar planter, of seventy years 

Ol ave , 

2d. To the second ¢ ross-interrogatory he answers: He las no in- 

terest whatever in the event of this suit. 

sd. To the third cross-interrogatory he answers: He has no rela- 

tionship with the plaintiffs in this suit. 

SOS lth. ‘To the fourth cross-Initerrogatory he unswers: Ile Wis 
in New Orleans in the spring and summer of 1815; said 

Daniel Clark died in said summer. 

Sth. To the fifth cross-interrogatory he answers: That his mtt- 
lacy with said Daniel Clark commenced tn the latter preurt of the 
last century, and was continued until his death with uninterrupted 
harmony and confidence. 

Gth. To the sixth cross-interrogatory he answers: That said Dan- 
ie] Clark was alwavs in the habit of consulting him about lis affairs 
eenerally, 

7th. To the seventh cross-Interrogatory he auhnswers : That said 
Daniel Clark spoke to him about his testamentary dispositions in 
the manner related in the deponent’s answers-in-chicf, and particu- 
larly In his answer 20th, on account, as he supposed, of said Clark’s 
confidence, of the deponent’s great friendship and regard for him, 
and of his belicf of the deponent’s having been worthy of that con- 
fidence. 

Sth. To the Mehth cross-Interrogatory he dusWers: That the afore- 
said last will of 1813, of said Daniel Clark was shown by him of lis 
own accord to the deponent, and also to Judge Pitot, at the time 
mentioned by the deponent in his answers-in-chief No. 20, at lis, 
suid Clark’s house, and must have been so shown to us as a matter 
of course, considering his great confidence in and intimacy with us 
both, and considering also that we were two of his executors named 
in that will. 

Yth. To the ninth cross-Interrogatory he adhnswers : That although 
he took neither note.nor copy of said will.of 1813, yet from the in- 
teresting nature of those details that he lad int in it he had those 
details strongly impressed on his memory, 

lth. To the tenth cross-interrogatory he answers: That he has no 
satisfactory evidence of the marriage of said Clark, although he re- 
members to have heard no little talk about his marriage with Madame 
De Crrange, the mother (| siid My rit. 

Lith. ‘To the eleventh cross-interrogatory he answers: That he has 
no recollection of of the minutive expressed in the cross-interrogatory 
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No. 11. further than the maternal care and attentions of Madame 
Davis towards said Myra Clark. 

I2zth. To the twelfth cross-interrogatory he answers: That said 
Daniel Clark certainly acknowledged and claimed the said Myra to 
be his daughter, because he believed her to be such. The depo- 

nent alwavs understood that said Myra was born in New 
H069 Orleans, where her mother resided. 
loth. Po the thirteenth cross-interrogatory he answers: 
That he had heard Daniel Clark speak of a daughter of Madame 
De Grange older than Myra, and ealled Caroline, whom he treated 
with great kindness; but that deponent never had any reason for 
satisfying himself that she was not the daughter of Monsieur De 
(Girange, begotten during his union with Madame De Grange: to be 
enthusiastically attached to her, the said Madame De Grange, it 
seomed natural enough, particularly for a man of his warm and 
renerous heart, to treat his quasi step-daughter, or a daughter, per- 
haps, of adoption, with kindness and benignity, and even to acqui- 
esce In her beartng bis name. 


(Signed) JOSE DEVILLE DEGONTIN BELLECILASSE. 


Sworn to and subsertbed before me, this 22d day of August, 1854, 
Matanzas, 
(Signed) LEWIS SHOEMAKER, 


Consul. 
Certificate of thie [] N. Consul. 


(CONSULATE OF THE UNITED STATES OF AMERICA, Jlatanzas: 


|, Lewis Shoemaker, consul of the United States of America at 
this port and residing within the same, do certify that the execution 
of the ACCOM pPAnVINg conimission to examine witnesses in the case 
of Wm. W. Whitney and Wife vs. Eleanor O'Bearn and others, issued 
out of the court of probates of the City and parish of New Orleans, 
will more fully appear by the schedule hereto annexed. 

(Signed) LEWIS SHOEMAKER, [sear] 
Consul. 


No. S6AG Resumed. Bill of Eveeptions. Filed 16 h’y, S50. 
Second District of New Orleans. 


In the Matter of the Application of Myra ChArkK Gatnes for the 
Proof of the will of Daniel Clark, No. S646. 


Be it remembered that the petition in the above matter having 
been filed iN) this honorable Court Ob} the — day of January, LSoo, 
and the court having by adjournments, as appears of record, fixed 
the Sibbe for hearing 1) Saturday , the LOth day oft lebruary Instant : 
and, therefore, on the said cause being ealled, and before any action 
had been head therein, Richard Relf having had cognizanee of suid 
application nicl the contents of siutcl petition, did appear at the leur 
ot this court and asked threat leave be eranted him cs Intervene in 
said matter, and making himself a party therein, to interplead such 
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matters of law ana facts is the hature of lis llewed rivhits 
VO70 might require, and thereupon stated the imterest which he 

had in his own personal behalf and as the sole surviving ex- 
ecutor of the will of said Daniel (‘lark, in Ww ritine, and tendered the 
sume In the form of sundry peremptory sg to the petition 
her i: 3 ind the reupon the Siul | pe Litioner, her counsel, objected 
to the ities of said appearance and the sling of said exceptions, on 
the thy erounds: 

Ist. That the nature of the application of petitioner, as set forth 
11) ee petition, Was essentially an ee-parte proceedings, and admit- 
ting by law of no contestation. 

2d. That if there could be an issue made by any one upon the 
facts stuted In the petition, that said Richard Relf, neither 11) lis 
personal Capreciey hor 1) lis SU) pos sed ge prese biti itive Capacily, dlis- 
closed in his said op position aud exceptions now tendered to be tiled 
any such ail Interest as mn law would authorize him LO itp) pear here ‘Thi 
to interfere with the proceedings In this case; and thereupon, after 
argument and cousideration, the judge, on the 15th of the present 
month of February, 1855, delivered lis opinion in writing, and 
caused the s SAT to be tiled at the. roepes of parties, and did pro- 
Hnoulce lis O}) non ellie | decree to be Ltret the Sill | elf did hot show 
iInand by lis said application any such interest as would enable 
him to intervene in the present case, and thereupon sustained the 
objection of sitid petitioner, iis dloresatd, hia refused LO allow sila 
OpPpositions and pleas to be filed herein; and thereupon the said 
Relf excepted to tie said o inion and refusal of the court: and to 


yf 


the end that the same may appear of record in this case exactly as 
the f facts occurred he now here avet to said written mtervention 
nid exceptions, nid makes the sate a preenl hereof, nid pPravs tliat 
this his bill of exceptions may be signed and filed as a part of the 
record in this CUse, which Is done. 

By the Court: 

The petition of intervention Wiis 1) fact filed = itn) exception 
Was taken to the mght of the intervenor to appear in the proceed- 
Ines and take prey therem on the erounds “ane scl forth: “nad 
after argument of counsel Upon the merits of the exception the same 
Was maintained, and the petition of intervention dismissed by the 
deeree of the court, the purport of which will be better ascertained 
by ad reference to the cle Cree Its lf and LO the reasolis Upon which 
Was based, 

hebrauaryv 16, 1855. 


(Signed) J. N. LEA, Judge. 


(7 | lleaviy aud Nish, vlling ( Use. entry aL Minute s. iy brary 16. 


lSow. 


SUCCESSION OF} Pynepy (LARK NO SO16. Ol) application of \I rs. Mera 
Clack Gaines jor the proof of an alleged last will ef said Daniel 
} 
} 


The CouUse Cale Ol Hern for trial this day, r. Ie. Bonford, Ie. 
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Warren Moise, and Smiley & Perin, lesqs., of counsel for upplicant, 
when, after hearing testimony nicl APU HIL, the cause Wis sub- 


| 


mitted and taken under advisement by the court. 


Reasons for idan vil. hiled Marelh } 4 S30. 


Succession of DANIEL CLARK, on the petition of Mrs. Myra Clark 
Gaines for the proof of an elbow d last will and testament of the 
deceased. 

The petitioner illeges that on the 16th day of August, ISIS, the 
late Daniel Clark, her father, departed this life, having previously, 
V1Z.. Ol} the oth July, ISLS, CXNECUL 7 ttl) olographie Will and testi- 
ment by which he recognized her as his legitimate and only daugh- 
ter, and constituted her his universal logatee, suid bequest being 
subject, however, to the pmaeVviInrent of certam legacles specified, eunnd 
that he appointed Francois Dusnan de la Croix, James Pitot, and 
Joseph D. D. Bellechasse the executors of said wili; that the said 
will was wholly written, dated, and signed in the handwriting of 
the testator, and at his death was left among the papers at his rest- 
dence; that after lis death diligent search was made for the said 
will, but that the same could not be feund, nor las it been sinee ; 
and that it was either iislated, lost, or destroyed. It is Ulinecessary 
ice recapitulate more in detail the alleged contents Of the will, hor to 
culvert to history of events as set forth in the petition under which 
the court is called Upon to recognize this lost document as a valid 
testament, after an Interval of more than horty years since the death 
of the alleged testator. The litigation of which the present proceed- 
Ing appears to be an offspringing shoot Is Incorporated in the jurts- 
prudence of the country, and a reference to it will not materially 
assist in the solution of the question submitted for adjudication. 
The petitioner asks that the will, such as she deseribed it, be ad- 
mitted to probate, registered, and ordered to be executed. 

To entitle the petitioner to a judgment recognizing the existence 

and validity of the will it is necessary that she should estab- 

W072 lish affirmatively and by such testimony as the law deems 

requisite. 

Ist. That Daniel Clark did execute a last will, containing the tes- 
lamentary dispositions set forth in her petition. 

2d. That the will was clothed with the formalities required by 
law, viz: that it was written, dated, and signed in the handwriting 
of the testator; and, 

od. That Clark died without having destroyed or revoked it. 

In looking for testimony which might solve the question whether 
such a will had ever been executed or not, a reasonable inquirer 
would naturally turn for information to those who were most imti- 
mate with the deceased in the latter prune of his life, and espechilly 
(if they could be found) to those who were with him in the last mo- 
ments of lis existence, when the hand of death was on him. Sach 
Witnesses, If they had no interest In diverting his property into any 
particular channel, ritelil be COnS de red its the best ana Lost reliable 
that could be produced, and it appears to be precisely testimony of 
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this character that the petitioner presents In support of her applica- 


Lion. 
. : ° ? z= . . } } 
that Boistontaine bad business relations with the deceased 


brought him into frequent intercourse with him, and that for 
tive last twoduavs of lis Life :' nid Uy) tO the moment of his death, he Was 
with him: threat De ley ( 'YOIX and Bell chasse were brat agaaerte friends, and 
that they were with him shortly before his death, the latter (if not 
, | death. Now, these witnesses all concur in 
stating that Clark said he had exeeuted a will posterior to that of 
ISLL. The V also testity that within a few months prior to luis death 
he Was Miakine arrangements for the disposal of lis property by | 
last will ae culled (1) De le (‘rox LO vel lis eonsent to act us lis 
executor, and also as tutor to his daughter Myra, expressing:his in- 
tention of making. generous provision for her in jis will. De la 
Croix further states that Clark afterwards presented to diim, im his 
(Clark’s) “ cabinet.” a sealed packet, Which he declared to be hus last 
will, informing him at the same time that, in ease of his death, it 
would be found “in a small black trunk which he had there.” 

Boisfontaine, who was with Clark when he died, says that Clark, 

in his last iliness, spoke of having executed his last will, and 
9075 that it was to be found inasmall black trunk, “in a room 

below stairs” that he had left the rreater portion of lis prop 
erty to his child Myra; that Bellechasse, De la Croix, and Pitot 
were to be his executors: and that about two hours before lhe died 
he instrueted his confidential servant Lubin, that in ease of lis 
death the small black trunk above referred to was tO be delivered to 
De la Croix, and enjoined upon him as soon as he (Clark) was dead, 
to be sure to take it to him. He states that Clark eX pressed his sat- 
isfaction that he had provided for lis daughter Myra, “ leaving her 
all lis estate,” and that De la ( 'rolx had consented to act as her Lutor. 
ile also states that he was present about fifteen days before Clark’s 
death, when Clark took from the small black case a sealed package 
and presented it to De la Croix, stating that it was his last will, re- 
capitulating some of its provisions, and reminding him of his prom- 
ise to act as tutor to lis daughter. Ile further states that ‘several 
persons, shortly before Clark’s death, had seen the will and had cor- 
roborated Clark’s statement as to the contents, and that Judge Pitot, 
Lynd, the hotary, the wife of William: Harper, ana lL} ‘Hechasse Were 
among the persons referred to. 

Now, think there can be no doubt, setting aside the testimony 
of Bellechasse and of Mrs. William Harper, that Clark did exeeute 
a will shortly before his death; that the principal object of making 
this will was to recognize as his daughter the present applicant, and 
Lo make suitable provision for her: thrat the eCXecutlors of this will 
were Pitot, Bellechasse, ania De la ('roix, anid threat De li (‘rox Wiis 
appointed tutor to his daughter, Myra; that this will must have 
been in existence until within a very short time previous to Clark’s 
death, if not after that event, and that Clark himself died believing 
It Was In existence. 

That such Wiis the opinion of De ley ('rorx himself tut the time Is 
evident from the fact that twenty-four hours had searcely elapsed 
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after the probate of the willof IS11 before he made oath in the then 
court of probates that he verily beheved that Daniel Clark had made 
a testament posterior to that of ISL]: “that its existence was known 
to several persons ;” and he accordingly applied for and obtained an 
order of court, commanding CVCr\ notary then 1 the city to declare 
whether any such document had been deposited with them. If 

the foregoing facts bay be consider dl ils proved, Independent 
O74 of the testimony of Bellechasse and Mrs. William Harper, 

the additional testimony of these last-named witnesses, with 
reference to the form of the execution of the will and its contents, 
will rest upon a basis of probability Which must str nethen, if it 
does not antic!pate, the conviction of its truth; for it Is to be remem- 
bered that Clark knew how to draw an olographic will in due form, 
having already done so in the execution of the previous will, and 
knowing what was necessary to its validity, it would be impossible 
in the extreme that be would omit any of the few Necessary for- 
malities, 

When Bellechasse and Mrs. Harper, therefore, testify directly to 
the execution of the will iis having been written, dated, ana signed 
in the proper handwriting of the testator, they testify to the exist- 
ence of the facts which are at least probable, and, upon the assaump- 
tion that the will was executed, are matters approaching to certainty, 
Independent of their testimony, So with regard to the appointment 
of the executors, of the tutor, and of the general dispositions ot the 
will as described in the petition; they state that Clark did do what 
he had told others he intended to do, and What, from the whole tenor 
of his conduct it was very probable he would do. 

It does not appear, however, that all the contents of the will, as 
sworn to by Mrs. William Ilarper, are also sworn to by Bellechasse : 
and though the testimony of the latter does not contradict that of 
the former, but confirm- it, vet his testimony does not relate to any 
portions of the will except such as relate to the form, the institution 
of his daughter as universal legatee, and the appointment of De la 
Croix, Pitot, and Bellechasse is CXCCULOPrs. Ineeed, the examination 
of the witnesses does not appear to have been conducted with any 
reference to a detailed description of the will. 

They, however, state distinctly that they read the will; that it was 
wholly written, dated, and signed by Clark; that he thereby insti- 
tuted Myra Clark, his daughter, his universal legatec, and appointed 
De la Croix, Bellechasse, and Pitot his executors. 

From an examination of the whole testimony, and consid- 

VOTO ering the conduct of the deceased, his repeated declarations 

up to the very day of his death, together with his anxiety to 

make ample provision for his daughter, I feel the legal presumption 

(which in the ease of a lost will would necessarily exist) that it was 

destroyed or revoked by the testator, must be considered as satisfac- 
torily rebutted. 

It vet remains, and I have made the foregoing analysis of the evi- 
dence and iis bearing, considering that it was due to the petitioner 
(upon whose application | deem it my duty to decide adversely) 
that it should be done. 
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It yet remains to be determined whether the testimony thus offered 
meets the requirements of the code with referenee to the proof of an 
olographie will. The law gives to every person desiring to make 
testamentary dispositions of any kind whatsoever the right to do so 
(under specified restrictions), provided they comply with certain legal 
formalities, which complianee can only be established in the manner 
pointed oul by the code. Where, from motives ot public policy, the 
law has designated the nature and extent of the testimony which 
shall be considered suflicient to establish the existence and validity 
of certain acts, it is not competent for the court to allow the substi- 


tution of evidence oft il different character, or to receive evidence of 


« secondary or inferior nature, on the evround that evidence which 


does meet the requirement of the law is not attainable. The LO-bSth. 
— of the evil COde provides that ‘uhh olographic will or testament — 


must be acknowledged and proved by the declaration of two credit- 
ible persons, who must attest that they recognize the testament as 
being entirely written, dated, and signed in the testator’s handwrit- 
ing, “as having often seen him write and sign during his lifetime.” 

The law does not Say merely threat satisfactory proof must be ad- 
duced, but that an olographie will must be proved ma particular 


manner The general rule as to admission of secondary Instead of 


the best evidence (when the other is not attainable) iS not applicable 
In suchacase. Coneeding that a lost will may be proyed, it does not 
follow that it may be proved by evidence which would be in- 
076 suflicient to establish the validity of one which is not lost. 
Now if Clark’s will was before the court precisely as it is de- 


scribed in the applicant- petition the evidence offered in support of 


its validity as all vlograpbic will would not meet the requirements 
of the law, for it does not appear, either from their own testimony 
or otherwise, that cither of the witnesses ever saw Clark write and 
s1en during bis lifetime. It is true that the contrary does not cl}? 
pear, but the law requires an affirmative showing on this point, other- 
wise these requirements would be idle and useless. It may be urged 
that the very fact that the will has been lost renders the introduc- 
tion of such evidence impossible, and that the law will not exact an 
Impossibility. It often happens that persons have rights which 
they cannot establish by legal evidence: and-it is better that indi- 
viduals should occasionally suffer loss than that a rule established 
for the protection of the echeral Interests of society should be set 
set aside. To admit the will referred to in the applicant’s petition 


to probate upon the evidence offered would not only afford relief 


against the accidents of a loss or destruction of the instrument, but 
would dispense with the evidenee of the character necessary to es- 
tablish a will not lost. The distinetions Which have been drawn 
with reference to the nature and extent of the evidence necessary to 
the proof of the several forms of testaments known to the law, though 
somew haat subtle. nid perhaps Of questionable poliey, are hot the 
less well defined, and when it is provided that a huncupative testa- 
nent, under private slonature (when bade in) cities), Must have 
been written in presence of five witnesses residing in the place where 
the will is received, or of seven witnesses residing out of that place, 
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it certainly was not contemplated that a nuncupative will might be 
established by the evidence of LWwo witnesses 1 whose presehce it 
Was not written, or even though written by the testator himself in 
the presence of the two witnesses. ©. Code, 1574. It is evident, 
therefore, that however positive the knowledge of the two witnesses 
may be it is altogether insufficient, unless it be of the character re- 
quired by the code. Let us suppose that the two witnesses (Belle- 
chasse and Mrs. William Harper) acquired their knowledge that the 
will was in the handwriting of Clark from the fact that he recog: 

nized it 1) their presence, and not from any general acquaint: 
We 7 a1ice with his handwriting, would if hot be setting aside the 

provision of iaw requiring five witnesses Instead of two toa 
nuncupative will or testament under private signature? As wit- 
nesses merely to the execution or recognition of such a document 
the two — be insufficient, and even one of these Is Incompetent as such, 
being il female. See | ‘ivil ( ‘ode, LoS on Code, puiore 2). Art. }O0. 

It is not necessary that the olographie will should be executed 
in presence of any witness, but its character and validity as such 
must be proved by evidence of a particular kind. ‘Phe witnesses 
Upon whose testimony it Is sought to be established must derive 
their knowledge of the handwriting and signature of the testator 
from the fact of having “often seen him write and sign during his 
lifetime,” and unless it is shown affirmatively that they derive their 
knowledge from such a source it appears te me that they are incom- 
petent witnesses to establish an olographie will. It is not necessary 
to enter into the inquiry why these distinctions were drawn. It is 
evident, however, that a question as to the ident'ty of a will might be 
presented which it is not intended should be sold by two witnesses, 
unless their knowledge was of a particular character. 

It is, therefore, ordered that the application filed herein by Mrs. 
Myra Clark Gaines for the proof of an alleged last will and testa- 
ment of Daniel Clark, deceased, be rejected without prejudice to the 
right of the petitioner to renew her application on the pres ‘ntation 
of such proof as may be sufficient in law to establish an olographie 
will. 

(Signed) J. Ie de 


Succession of DANEEL CLARK, No. S646. on the petition of Mrs, 
Myra Clark Gaines for the proof of an alleged last will and testa- 
ment of the deceased. 


Judgnv nl. 


lor the reasons assigned In the written opinion this day delivered 
and on file it is ordered, adjudged, and decreed that the application 
filed hereim by Mrs. Myra Clark Gaines for the proof of an alleged 
last will and testament of Daniel Clark, deceased, be rejected with- 
out prejudice to the right of the petitioner to renew her application 
on the presentation of such proof as Thay be sufficient to establish 
an olographie will. 

Judgment rendered 12th Mareh, 1855. 

VUTS Signed 24th Mareh, 1855. 


(Signed) J. N. LEA, Judge. 
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Order of Pee hie aring. 
Entrv on Minutes, March 12th, 1855. 


Suecession of Daxren Clark, No. 8646, 0n application of Mrs. Myra 
Clark Gaines for the proof of an alleged last will and testament of 
Daniel Clark. 


On motion of J. E. Bonford, Esq., of counsel for the applicant, it 
is ordered that archearing be granted herein on Saturday next, 17th 
March instant. at 10 o'clock a.m. 


Pe hearing Continued. 
Entry on Minutes, March 17th, 1850. 


Suce. of Dante, Clark. No. 8646, on application of Mrs. Myra 
Clark Gaines, &e. 


This cause came on this day for a rehearing—P. FE. Bonford, Moise 
& Randolph, and Smiley & Perin, Esq’s, for the applieant—when, 
after hearing argument of counsel, it is ordered that the further hear- 
ing of the case be continued to and fixed for Thursday next, 22d 
March instant, at 10 o’clock a.m. 


Hearing and Submitting Cise. 
Entry on Minutes, March 22d, 1855. . 


Suecession of DANIEL CLARK, No 8646, on the application of Mrs. 
Myra Clark Gaines for the proof of an alleged will and testament 
of Daniel Clark, deceased. 


This cause came on again this day for rehearing—C. W. Moise 
and Smiley & Perin, sq’s, for apphcant—when, after hearing argu- 
ments of counsel, the court took the same under consideration. 


Reasons for Judgment. Kiled wat March. ISS.. 


Succession of DaNnten CLARK, on the application of Mrs. Myra Clark 
(ralnes for the proot of iil alleged fast will of the deceased, 


The petitioner in this case has applied for a new trial on the 
grounds that the court erred in not considering the evidence offered 
on the former trial as sufficient in law to establish the validity of 
the last will and testament of Daniel Clark as an olographie will. 
‘The 1648th article of the Civil Code requires that an olographic will 
must be “proved by the declaration of two credible PCPSOTs, who 
must attest that they recognize the testament as being entirely writ- 
ten, dated, and signed in the testator’s handwriting, as having often 
scen him — and sign during his lifetime.” 

The qui stion submitted for solution is, what, acé¢ording to fair rules 

of Interpretation, does this language mean? If the language 


SMG) of the code Is free from mnbiguity if Is lle to speculate Upon 


its policy, If the article above quoted was not mtended to 
establish a fixed rule of evidence. defining the number of witnesses 
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necessary to prove an olographic will, as well as their sources of in 
formation, | am at a loss to understand what Is its meaning. There 
is no one part of the article which is more imperative than another, 
or Which the court is at liberty to dispense with more than another. 
When the article says that the will must be written, dated, and 
signed in the handwriting of the testator it is clear, if a will were 
presented for probate to which the testator had unfortunately for- 
gotten to affix a date, that it could not be approved, and that it 
would not suffice to bring any number of witnesses who saw it 
written on a particular day, and who could therefore prove the date 
bevond a doubt. It is urged that this would be a defeet in the in- 
strument, and that the question in this case has reference merely to 
thie proot; but if the legislator has undertaken to regulate alike the 
form of the instrument and the manner of proving it the court Is as 
much bound by the one of these provisions as the other. 

The article says that an olographic will must be proved by two 
witnesses. Is it competent for the court to admit a will to probate 
Uporl the testimony of one witness because It Is Impossible to find 
more than one? If this may be done, the court is equally at lib- 
erty to dispense with even one witness, where one cannot be found, 
and to admit proot by il comparison of handwriting. So, where it 
Is provided that the two witnesses who were offered to prove the will 
should have derived their knowledge of the handwriting and signa- 
ture of the testator “from having often seen him write and sign dur- 
ing his lifetime,” it appears to me evident that this clause was in- 
tended to exclude such witnesses as may have derived their knowl- 
edge from any other source. If this is not the meaning of the 
article, and if (as has been urged in argument) it was intended 
merely as a reattirmance of the general rules of evidence, it is evident 
that it is mere surplusage and is without any practical effect. | do 

not feel at liberty Lo adopt an Interpretation which would 
0SO0 amount practically to a repeal of the article interpreted ; but 

even admitting the general application of the rule, it is urged 
that it was not intended to apply to the case ofa lost will. Where 
i appears, from the wording of the statute, that was intended to iLp)- 
ply toa will actually produced, it is evident that to that extent it 
cannot be applied to a lost will: but it does not follow that the 
party asking for recognition and proof of a lost will is dispensed 
from the obligation of producing such proof as would in other re- 
spects be required of one who presented the will for proof in open 
court. Such a doctrine would ino many cases operate as a tempta- 
tion to the suppression of wills. A) full consideration of the argu- 
ments of counsel has not satisfied me that there should be any 
change in the judgment heretofore rendered. 

It is ordered that the new trial be refused, 

(Signed) 3d. Me te 
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Judgment iM fusing AY iv Trial. 
entry on Minutes, lebruary 25d, 180. 


Succession of Daxter Crark, No. S646,0n the application of Mrs. 
Myra Clark Gaines. 


lor the reasolis assigned in) the written opinion threat day delivered 


and on file, it is ordered, adjudged, and decreed that the new. trial 


asked for be refused. 
Petition of Appeal. liled Marvel ith. ISo.. 


To the honorable the second district court of Vew Oricans: 

The petition of Myra Clark Gaines respectfully shows that on the 
12th day of March, 1855, a final judgment was rendered against her 
by this hon. court, rejecting her application for the proof of the last 
will of Daniel Clark; that she believes herself to have been ag- 
erieved by the said judgment, and is advised there is error therein 
greatly to her prejudice. 

Wherefore, she pPravs to be allowed to appeal from the said judg- 
ment to the supreme court of Louisiana, returnable therein at such 
day as the court may order, upon her giving bond and security as 
required by law, and that G. Le Gardeur, attorney for absent heirs, 
be cited to answer the said appeal. And for general relief, &e. 


(Siened) SMILEY & PERIN, 
” MOISE & W. M. RANDOLPH, 
9081  (Siened) PE. BONFORD. 


‘ | It ys for ] f fitione Fe 
Order. 


Let a devolutive appeal be allowed in this ease, returnable to the 
supreme court of the State of Louisiana on the last Monday of April 
next,on the appellant giving bond and security in the sum of one 
hundred dollars dollars, said bond to be eonditioned as the law di- 
rects. ; 

New Orleans, 26th Mareh, 1855. 

(Signed) J.N. LEA, Judge. 


Citation to G. Le Gardeur. Atty of Absent Tleirs. 


To the State of Louisiana, second distriet court of New Orleans, to 

Mr. G. Le Gardeur, Ksq., Greeting : 

Whereas Myra Clark Gaines has, on the 26th day of March, filed 
in the office of the clerk of the second district eourt of New Orleans 
il petition of appeal from a final judement rendered in the said court 
against her, which appeal is returnable in the supreme court for the 
State aforesaid on the , vou are therefore hereby cited to appear, 
In person or by attorney, in the said court on the day last aforesaid, 
to answer the said appeal. | 

Witness the honorable Z: N. Lea, judge of the Court aforesaid, this 


——- 


= 
™~ 


— -——} 


I cieaeeenni 


oe 


* 


THE CITY OF NEW ORLEANS Vs. MYRA CLARK GAINES. (Byat 


26th day of March, in the year of our Lord one thousand eight hun- 
dred and fifty-five. 
(Signed) OCTAVE MOREL, [sear] 
py (7, rh. 
Nii rit s h ferrin. 


Reed Mareh 26, 755, and on the 27th day of the sem month cuted 
vear served a copy of petition and eltation of appeal on (y Le Gar- 
deur in Prcrson., Returned same day. 

(Signed) P. P. LABARRE, 
Dy Shey Clerk. 


Pond of Appeal. biled wan Mareh. LSo.. 


The Strate oF LOUISIANA: 

Know all men by these presents, that we, Myra Clark Gaines, and 
James CGardette, are held) and firmly bound unto G. Le Gardeur, 
attorney for absent heirs, his executors, administrators, and assigns, 
In the sum of one hundred dollars, for the payment of which we 
bind ourselves, our heirs, executors, and administrators, firmly by 
these presents. Sealed with our seals, and dated in the City of New 
Orleans, on this 26th day of Mareh., 11 the Vvear of our Lord One 
thousand eight hundred and fifty-five. 

Whereas, the above-bounden Myra Clark Gaines, this day 

W082 filed a petition of appeal from a final judgment rendered 

avalnst her in) the sult of her pplication for the proof of 

Daniel Clark’s will, G@. Le Gardeur, att’'y for absent heirs, in the 

second cistrict court of New Orleans, on the twelfth dav of March, 
ISoo: : 

Now the condition of the obligation is such that the above-bound 
Myra Clark Gaines shall prosecute her appeal, and = shall satisfy 
Whatever judgment may be rendered against her, or that the same 
shall be satisfied by the proceeds of the sale of her estate, real or per- 
sonal, if she be cast in the appeal: otherwise, that the said James 
Gardette, surety, shall be Hable in her place. 


(Signed) JAMES GARDETTE. [SEAL | 
(Signed) MYRA CLARK GAINES. [star] 


Signed, sealed, and delivered in the’ presence of — 


(Signed) I. PERIN. 
Bond of Appeal. biled Oe, April, 1SO5. 


Tike STATE OF LOUISIANA: 

Know all men by these presents that we, Mvra Clark Gaines and 
James Gardette, are held and firmly bound unto G. Le Gardeur, 
att’y for absent heirs, his executors, administrators, and assigns, in 
the sum of one hundred dollars, for the payment whereof we bind 
ourselves, our heirs, executors, and administrators, firmly by these 
presents. Sealed our seals and dated in the City of New Orleans on 
this twenty-seventh day of April, in the year of our Lord one thou- 
sand eight hundred and fifty-five. 

450G 


7880 THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. be 


W herens the above-bounden Myra Clark Cranes, (1) the 26th 
March, 1855, filed a petition ol appea! from a final judgement rehi- 
dered against her on the suit of herself tor the proof of Daniel 


ony 


‘ 


Clark’s last will in the seeond district court of New Orleans on the 
Ith day of March, 1855: 

Now the condition ot the DOVE obligation Is such threat the above- 
bound Myra Clark Gaines shall prosecute her appeal, and shall sat- 
isfy whatever judgment may be rendered against her, or that the 
same shall be satisfied by the proceeds of the sale of her estate, real 
or personal, if she be cast in the appeal; otherwise, that the said 
James Gardette, surety, shall be lable in her place. 

(Signed) MYRA CLARK GAINES. [L. s.] 
(Signed) JAMES GARDETTE. rr. 8.) 


NSS Signed, scaled and delivered in presence of— 


(Signed) PERRIN. 
Decree of thi, NU pT bile ( wuyt. hiled iy bruary 2th. LSo6. 
Supreme Court of the State of Louisiana. 


The court met Monday, Deeember 17th, 18556. Present, their 
honors I. : Merrick, chief justice, Cornelius Voorhies, A. M. Buech- 
anan, TT. M. Spofford, and J. N. Lea, associate justices. Mr. Justice 
Buchanan declined sitting in this case. Mr. Justice Lea dissenting. 
Succession ot DANIEL CLARK, No. LOOK). Ol} the application of Mrs. 

Myra Clark Gaines for the proot of the proof of thre will of Daniel 


Clark. 
Murs. Myra Gaines, app lent : absent heirs of Daniel Clark, app’ee. 
Appeal from the Second District Court of New Orleans. 


In this cause the court this day delivered their opinion in writing 
in the words and figures following: 

In this case we adopt the carefully prepared statement of facts of 
the judge of the lower court. [It is in these words, VIZ: 

“The petitioner lleg + that on the 16th day of August, IS13. the 
late Daniel Clark, hea father, departed this life, having previously, 
viz, on the 13th day of July, 1S13, executed an olographie will and 
testament, by Which he recognized her as his legitimate snid only 
daughter, and constituted her his universal legatee; said bequest aw 
being subjcet, however, to the payment of certain specified legacies; 
anid that he appointed lrancols Dusnan de la (‘ro1x. James Pitot. 
and Joseph Bellechasse the executors of said will; that said will was 
wholly written, dated, and signed in the handwriting of the testator, 
and at his death left among his papers at his residence; that after 
his death diligent search was made tor the said will. but that the 
same could not be found, nor has it been since; and that it was 
either mislaid, lost, Or destroyed, It is unnecessary to recapitulate 
more in detail the alleged coutents of the will, or to advert to the 
history of events as set forth in the petition under which the court 
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is called upon to recognize this lost document as a valid testament 
after an interval of more than forty vears stnce the death of the al- 
leved testator. The litigation of which the present proceeding ‘L})- 
pears to be an upspringing shoot is Incorporated m= the jurispru- 
dence of the country, nid il reference to it will hol materially “SSI st 
in the solution of the question submitted for . djudication. 
HOS The petitioner asks that the will, such as she deseribes it, 
be admitted to probate, registered, and ordered to be exe- 


cuted. 
‘To entitle the yoy Lo a yu lome Hit recognizing the existence 
and validity of the will, it is necessary that she should establish 


nliemativety, and by sue h testimony as the law deems requisite 
. That Daniel Clark did execute a last will, containing testa- 
mont ry dispositions set forth in her petition, 
“98d. That Clark died without having destroyed or revoked it. 

“In looking for the testimony which might solve the question, 
whether such a will had ever been executed or not, a reasonable in- 
quirer would naturally turn for information to those who were most 
intimate with the deceased in the latter part of his life, and  es- 
pecially (if they could be found) to those who were with him in the 
last moments of his existence, when the hand of death was on him. 
Such witnesses, if they had no interest in directing his property 
into any particular channel, might be considered as the best and 
most reliable that could be produced; and it appears to be precisely 
testimony of this character that the pe titioner presents in support 
of her application. 

“Tt appears that Boisfontaine had business relations with the de- 
ceased, which brought him into frequent intercourse with him, and 
that for the last two days of his life, and up to the moment of his 
death, he was with him; that De la Croix and Bellechasse were in- 
timate friends, and that they were With lim shortly before his death. 
Now these witnesses concur in stating that Clark said he had exe- 
cuted a will posterior to thatof IS11. They also testify that within 
— months prior to his dpath he was making arrangements for the 
disposal of his property by él last will. He called (>t) De le (‘rox 
to vet his consent to act as executor, and also as tutor to his daugh- 
ter Myra, expressing his intention of making generous provisions 
for her in his will. 

De la Croix further states that Clark afterwards presented to linn, 
In his (Clark’s) “cabinet,” il sealed packet, which he declared to be 
his last will, informing him at the same time that in case of his 
death it would be found in a small black trunk which he had there. 

‘Boisfontaine, who was with Clark when he died, says that Clark, 
in his last illness, spoke of executing his last will, and that it was 

to be found in a room below stairs in asmall black trunk: 
9085 that he had left the greater portion of his property to lhis 

child Myra; that Bellechasee, De lea Croix, and Pitot were 
to be his executors: and that about two hours before he died he in- 
structed his confidential servant, Lubin, that in case of lis death, 
the smal] black trunk above referred to was to he delivered to De 
la Croix, and enjoyed upon him as soon as he, Clark, was dead to 


— 
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be sure to take it to him. [le stated that (‘lark expressed his sitis- 
faction that he had provided for his daughter Myra, leaving her all 
his estate, and that De la Croix had consented to act as her tutor. 
Ile also states that he was present about fifteen days before Clark’s 
death, when Clark took from the small black case a sealed packet 
ana bres nted it to De la Croix, stating that it was his last will, re- 
capitulating some of its provisions and minding lim of his 
promis ‘to act as tutor to lis dauelter lle further stiates thraat SCY - 
eral persons shortly before Clark’s death had seen the will and cor- 
roborated Clarks statement as to its contents, and that Judge Pitot, 
Lynd, the notary, the wife of William Harper, and Bellechasse were 
dione the } rsolis referred LO, Now,” the judge a quo proceeded, 
‘| think there can be no doubt, setting aside the testimony of Belle- 
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chasse and Mrs. William Harper, that Clark did execute a will 
shortly before lis death: that the principal object of making this 
will was to recognize as his daughter the present applicant, and 
make suitable provisions for her; that the executors of this will 
were Pitot, Bellechasse, and De la Croix, and that De la Croix was 
appoited tutor to his daughter Myra: that this will must have been 
in existence until within a very short time previous to Clark’s 
death, if not after that event, and that Clark himself died believing 
it Was In existence. 

“That such was the Opinion of De la Croix himself at that time 
is evident from the fact that twenty-four hours had scarcely elapsed 
after the probate of the will of ISLL before he made oath that he 
verily beheved that Daniel Clark lad made a testament postertor 
to that of IS11: that its existenee was known to several persons, and 
he accordingly applied for and obtained an order of the court coim- 
manding every notary in the city to declare whether such document 
had been deposited with him. 

“Tf the foregoing fact may be considered as proved, independent 
of the testimony of Bellechasse and Mrs. William Harper, the jad- 
ditional testimony of these last-named witnesses: with reference to 

the form of the execution of the will and its contents, will 
NOS6 rest upon a basis of probability which must. streng-hfen, if 

it does not anticipate, its conviction of its worth; for 1t is to 
be remembered that Clark knew how to draw an olographie will in 
due form, having already done so in the execution of the previous 
will; and, knowing what was necessary to its validity, it would be 
impossible in the extreme that he omit any of the few necessary 
formalities. 

“When Bellechasse and Mrs. Harper therefore testify directly to 
the execution of the will as having been written, dated, and signed 
in the proper handwriting of the testator they testify to the exist- 
ence of facts which are at least probable, and, upon the assumption 
that the will was executed, are matters approaching to certainty, in- 
dependent of their testimony. So with regard to the appointment 
of executors, of the tutor, and of the general dispositions of the 
will as deseribed in the petition. They state Clark did what he 
told others he intended to do, and what, from the whole tenor of his 
conduct, it was very probable he would do. 
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it does not cppear, however, that all the contents of the will as 
sworn to by Mrs. William Ilarper are also sworn to by Bellechass 
anid though the testimony of the latter does not contradict that of 
the former, but confirms it, vel liis testimony does not relate to anv 
portions of the will except such as relate to its forms, the Institu- 
tion of his daughter as universal legatee, and the appointment of 
De la (Croix, Pitot, and Bellechasse is CXCCcULOrs, riche dl, the CX 
ination of the Witnesses does hot appear Lo have been condueted 
with any reference to a detailed deseription of the will. 

. They, however, both state distinetly they read the will : threat 
it Was wholly written, dated, and signed by Clark: that he thereby 
Instituted Myra Clark, his daughter, his universal levatee, and iL })- 
pointed De le Croix, Pitot, nicl Bellechasse his CXCCULOPrSs, 

“From an examination of the whole testimony, and considering 
the conduct of the deceased, his repeated declarations up to the very 
day of his death, together with fils ui Xtety to make aniple provi- 
sion for his daughter,” the judge of the lower court adds : 

“| feel satisticd that the legal presumption which in the case of a 
lost will would necessarily ( Xist, that it Was destroyed or revoked 
by the testator, must be considered as satisfactorily rebutted.” 

ln addition to the statement of facts and conclusions in regard 

to them of the judge of the lower court 1t may be remarked 
OS] that De la Croix states that the indorsement por the will 

Which he saw sealed up was in these words: “ Pour etre 
ouvert en cas de mort.” This indorsement does not appear upon 
the will of ISI1, and the will which he saw was doubtless the will 
of IS15. | 

ln regard to the testimony of Col..Bellechasse and Mrs. William 
[larper, there is nothing In this record which impeaches their cred- 
ibility. If it be objected that the amount of property left by Clark 
may 4e induced them to swerye from the truth, the reply has equal 
force that there be just aus strong a reasoh for any other pRerly in) 
interest to have prevented the execution of the will by its destruc- 
tion. 

It may be remarked further that the universal legacy established 
Ly vond question, the particntar f CACLOS Which tend to diminish thie 
estate which will come into the hands of this universal lewatee are 
sufficiently proved on general principles against such legatee by the 
testimony of il single With ss, Decrus these lewucles are alleged fbi 
set up in the petition of the party who is to be charged wit! 
nid she Caunhot be permitted afterward to dq hy wha | 
leged in lier pleadings. 

Agreeing fully, as we do, with the conclusions arrived at by thi 


district judge as to what has been proven, the only remaining ques- 
Lich) for us to solve Is one of law. a bed oT is. las thre Will r Chl proven 
ii Conformity to article No. 150 of the old Code or of article No 
L648 of the new Code, which require for the proof of the olograplite 
will the testimony of two credible witnesses, who declares that they 
recognize the testament as bene wh hy written. dated. and signed 
in the testators handwriting, as havine often seen him write ane 


sign during lis lifetime ? 
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The witnesses have sworn that the will was entirely written, dated, 
and signed by Daniel Clark, but they nowhere say that they have 
often seen him write. They show an intimacy and relationship 
which leaves little room to doubt that they really were well ae- 
quainted with his handwriting, and had probably seen him write 
often, as required by the Code, but they have not expressly said so 

The question can therefore be answered only by determining 
whether the provisions ol law contained 1) this article of the Code 

are sacramental, and must be pursued in all cases, or whether 
GOSS they are merely directory, and the court have power in cer- 

tain Cases where this proof Is wanting, by reason of acel- 
dent, to avail themselves of the secondary proof, the next best of 
which the nature of the Cuse will emit. 

[It would seem that there was a distinction between rules of law 
which prescribe the form 11) which wills ana testaments are to be 
made and those which directs the courts in what manner they shall 
be admitted lo probate and ordered to be executed, 

The first, commencing at article 1,567 of the Civil Code, are posl- 
tive, (tit positive, exactment of which (lie essential Lo the validity of 
the will. Their non-observanee renders the supposed will null and 
void by express provision of law. ©. C. 1,588. The rules, on the 
other hand, which are sketched by the Legislature for the opening 
and proof of testaments, commencing at article No. 1639, do not 
pronounce the penalty of nullity for their non-observance, and they 
do nowhere say that other cases may not arise in which the strict 
letter of these rules may be applicable, and that the judge may not 
In extraordinary cases receive other either satisfactory proof that 
the requirements of the law has been fulfilled. 

Ina nuncupative will by public act it is required that certain 
formalities should be observed before a notary public and three 
Witnesses; without these observances the will would not exist as 
such. 


by the testator; without the observance of these requisites there is 
ho legal will. 

And so of the other forms, but whenever these forms have been 
observed, there is then a valid will, entirely independent of its pro- 
bate, or any subsequent proceedings which hay be commenced 
upon the same. But the law says that this valid will shall remain 


Inoperative until it receives the order for its execution by the judge 
of the probate court. ut it has never been pretended that the 
validity ot the will Is 1) any whiner affected by the character ot 


the proot which thre judge of the lower COUTT may deem sufficient 


Ol) which Lo base his order. If the will Is really valid, the Irregular 
proot 1) which he May base his deeree Cannot render if mnvalid, 


The will subsists, and therefore the judgement might be corrected (1) 


appeal. Yet. if it were suffered to remain. the courts would never 


permit a party to base lis rights by a mere irregularity in 

HOS the proof upon which the deeree was founded. (Falkner vs. 
l'reed, 1 Rob., 48.) 

So in the case before us, the will of 1811 was admitted io probate 


The olographie will must be entirely written, dated, and signed 
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by Judge Pitot Upon the single declaration of the witnesses “ that 
the same was in the proper handwriting of him, the said) Daniel 
Clark.” .No one will pretend that this will was rendered invalid 
because these witnesses did not swear that they had seen Daniel 
Clark write. Jad the will afterwards been attacked on the ground 
that the will Wits hot 1) the handwriting of Danie! Clark. if would 
doubtless have been sustained on satisfactory proof that it was 
entirely written, dated, and signed in the handwriting of the tes- 
lator. 

The distinetion which we have drawn between the positive enact- 
ments of law in regard to the form of the execution of wills, and 


— 


the directory provisions It) regard lo the proof ot the Siilne, SCenis 
to have been fully reeognized by our predecessors. In the case of 
Bonthemy vs. Dreux and a/s., 12 M. RR. p. 659, the court maintained 
a nuncupative will by private act, which had been admitted to pro- 
bate on the testimony of a single witness, notwithstanding article 
No. 189, p. 244, of the old Code. | 

The distinction Was also taken In the CUSse of the SUCCESSION of 
Robert Pitie. exeeutor, 2 Rob. 233: also. in effect. in the case of the 
succession of Eubanks, { Ann., 147, where a witness was admitted 
Lo testify who did hot POSsess thi qualifications req ulrec by article 
C. C., 1584. This distinction also pervades the jurisprudence of 
lrance (tl this subject. Dy article NO. LOOT ot the Cole Napoleon 
it is made the duty of the judge to make a proce ss-verbal of the 
presentation of the olograplhic will, the opening of it. the State i) 
which he found it, and the order of deposit with the notary. These 
provisions appear to he considered directly only. Prallet. hole , Lo 
art. LOOT C. N., says: 

“La presentation du testament au president du tribunal lomer- 
tine qu il doit dresser aussi que de Vetat du testament, sont sans 
contredit des precautions que la lol, acru) necessaires, pour qu’en 
peut-etre personne de plus ch) pltis de la volonte des Lestamiens ; 
mais la loi n’a point attache a Vinobservation de ces formalités de 
peine de nullite et en me survait la provencer, surtout lorsque villa 
awmby la fraude de la part de UVheritier institaire ou du legataire.” 

See note and authorities there cited. 

O90 Taking, therefore, for granted that the distinetion which we 

have indieated exists, the next question which presents itself 
is, the circumstances of this case take it out of the rule presented by 
article 1648S of the Civil Code We think the loss orm destruction of 
the will after the death of Clark, and the lone period of the time 
which has elapsed since his death, justify a resort to secondary evi- 
denee, which would not have been necessary if the will had not 
been lost or destroyed, and if so long cl period had not elapsed be- 
fore an attempt had been made to admit it to probate. We think 
this view of the law is fully sustained, both by reason and authority. 

Article 1648 contemplates that the vlograpliic will shall be pre- 
sented before the judge before whom it ts proved : Yet ho one would 
seriously contend that the calamity which deprived the legatee of 
the will would prevent lima from establishing its contents by SCC: 
ondary evidence. Were this the law, a reward would be offered to 
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villa-nv,and it would always be in the power of the unscrupulous 
heir to prevent the execution of the w ill. 

The case of Thomas and a/s. vs. Thomas, 2 L. It., 166, was a con- 
troversy in reeard to a last will, which it has been alleged had al- 
reaay been admitted Lo probate. The objection of the proot Wils, 
that parol proof of the execution of the will could not be given in 
that court; that a will and emg instrument being clothed with cer- 
tain foi tatlities preseribed DY Law i) order LQ) give it elleet. ho CY I- 
denee of iis loss or its contents could be offered until its existence, 
with requisite formalities, had been proved. 

Judge Porter, as the organ of the court, on this point remarks, 


} 


with lis usual felicity: “The first objection ix entitled to more con- 
sideration, but we still ly lieve it unsouna, The law of evidence 
would have a poor claim to the praise justly bestowed on it, if it 
did hot foresc aod provide for such i Case as this. Threat rule which 
1S the HO U live val. bunely, that the Lost evidence the hature of 
the case will adm 't of shall be produc d, decides. the objection, for i 
is only another form of expression of the idea, that when you lose 
the highes proof vou may oiler the next best in your power. 

a The Case sdinits of no beiter evidence thyean that which vou POs- 
sess, If the supevior proof has been lost without your fault. 

Hy The rule does Hot micans tlasat Phe hs rights are to he suerifieed, 

and their property lost, because they cannot guard against 
9091 events beyond taecir control. It only means that So long as the 

higher and superior evidence is within your power, or may 
he reached ID\ you, vou shall lye He Inferior proof 1) relation Lo it. 
Particular rules which require written proof always relax them- 
selves LO eet absolute Hecessity, Or thasat HOCOSSIEV Which Is OCCU- 
sioned by oecurrences Common among men. There is nothing Ina 
will iY requ to be Hsde 11) il particular form which makes it itt 
exception to tois grea. law of necessity. It may increase the difhi- 
culty of proof, bat furnishes no reason to refuse hearing it. The 
court In this case had proof before them which much diminished 
the da IG i of parol evict nee ig 

In the ease of Maria J. Robert, Pitre « xecutor, 2 Rob. bot, Which 
Wis a Conte eTOWTNE OuULOEL an vlographic will executed 1) ranee, 
nad thy re deposit cl, thie prook Wils by \\ itave Ss Cs Whio were acg tainted 
with tha handwriting (| the tostatrix. lt dos Ss hot chp prea thosat they 
hard ott Mn see) ner write 

The court, alter holding this sufficient as being all which was re- 
quired by the law of rane, SAVS. 

“Tt has been msisted, however, that arts. 1648S and 1649 of our 
code show threat thie ore ial will ouelit to be presented, 1) order ‘0 
be hlentified with the testimony (| the Withesses who have PeCOg- 
nized it. nie that in its absence tha evidence would be Incomplete, 
Phis position would perhaps be correct if the witnesses were in per: 
sonia attendance betore the court of probates; but these articles are 
hot negative laws. They do not say that no other kind of testimony 
or proof shall be admitted, and we doubt very much whether, under 
their application, fan olograplic testament executed here lad ly 
sulne accident been destroved before being legally proved, a true 
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COpy of it, ldentified with thre original by the testimony of two credi- 
ble witnesses who had seen both, and who would be able to swear 
to the genuineness of the original in the manner pomted by law, 
should hot he consider d il suflicient compliance with the provisions 
of our code. Surely Wwe are bol prepare d to ra A threat in such iL Case 
the legal rights acquired under the will would also be defeated, and 
thisat the prarty would le left Without il remedy, This Is Indeed cll) 
analogous and ever-stronger case; and as in our opinion the law- 
makers cannot have intended to require an Impossibility, we must 
conclude that under such circumstances the proof furnished 
9092 by the appellants is a sufficient compliance with the requi- 
sites of the code, and that the inferior judge did) not err in 
ordering the execution of the will under the consideration. 

ln view of these decisions of ourown courts In regard to the construe- 
tion of article No. 1648, it is not hecessary to examine the deeision 
of the court on analowous articles of the Civil Code and the code of 
practice In order to arrive at a conclusion on this. The doctrine 
of the common law is in accordance with this view taken by our 
courts. The books are filled with udjudwed causes 1D revarad to lost 
deeds ana wills. We will COHLEHE O irsel ves by citing Ole, thie Ciuse of 
Dove PS, Brown. Lt Carver * f4 58). The sult Wiis brought Upon il 
lost will devising real estate. By the statute laws of New York a 
will devising real estates was required to be proved by three credible 
Witnesses, The supreme court of New York Say 11) - card Lo this 
lost will: 

: The will of Berigal Drown Wils proved by one ot the subseribing 
Witnesses. Tle stated it was executed in the presence of himself 
James Mallory, and another person, hose name we do not recollect ; 
but he had no doubt of lis being a credible witness. This, the court 
adds, was all the evidence which could be expected under the cir- 
cunistances of the case.” Considering threat the wdministration of 
justice requires something more than the pplication of the letter of 
the law designed for one class of cases of ordinary occurrence to all 
others, however they rmiay have Deol modified Ly wecide rit, cdiel le- 
leving threat the spirit of our laws provides bor’ the case Which thie 
applicant lias presented lis, We conclude threat the will of IS13. such 
as she has set up in her petition, should be admitted to probate. 

It lias been objected (as we understand the areumechnt) that this 
court has no jurisdiction of this case on appeal under the constitu- 
tion, because there is no contestatio litis tormed, and because there 
ire ho Proper parties Lo the appeal. We dismiss this oblection with 
the single observation that it is not necessary under the constitution 
that there should be a technufcal contestatio (itis in order to give thits 
court jurisdiction ; and if the atlornes of absent heirs was even nec- 
CSSUPY as a party, lis Presence I re is suflicient here ce sustain this 
appeal. 

Weare hot insensible to the argument thaset thisclaim has re- 

9095 maimed for forty vears without bering set up in a court of jus- 
tice Ina form to be prose cuted to elfeet. and that nelits bev 

been acquired under sales made under the will fof} PSL. Tle 
<tele hess of petition ls suit Is Dest snswered by the relerence to tlie 
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litigation, 1 which petitions rs lle@ed rights have been prosecuted 
in other forms, and we Mav SUpPpPose it did not become Necessary Lo 
resort to the unusual procecding of applying for the probate ofa lost 
will will until after those cases were deeided. 

The plaintill presents to Us a prima facie ease which entitles her 
to relief. The decision whieh we make does not conclude any one 
who may desire to contest the will with her ina direct action, and 


LO show threat ho such will Was executed, ()) the other hana, il re- 


fusal Lo probate the will places it bevond the power of the applicant 
to set up her rights under the will against any other person. 

It is, therefore, ordered, adjudged, and decreed by the court that 
the judgment of the lower court be avoided and reversed, and pro- 
eeeding to render such judgement as should have been rendered in 


the lower court, it is ordered, adjudged, and deereed that the will of 


Daniel Clark, dated New Orleans, July thirteenth, eighteen hundred 
and thirteen, as set forth in the plaintiffs petition, be recognized as 
his last will and ‘testament, and the same is ordered to be recorded 
and executed as such. And itis further ordered and deereed that 
lhrancois Dusimin de la Croix be contirmed as testamentary executor 
of said last will and testament, and that letters testamentary issue 
to the said Delacroix, ana that the COSLS of this proceeding be borne 
by thie SsuceeSSION. 


Cierk’s Orrice, New OrveANs, February 26th, 1856. 


A true COPY, 


(Sioned) KUGENE LASERE, CTs. 
Supreme Court of the State of Louisiana. 


The court met Monday, February 18th, 1856. 

Present: Their Tlonors EK. T. Merrick, chief justice ; Cornelius 
Voorhies, A. M. Buchanan, H. M. Spofford, and J. N. Lea, associate 
Justices. 

Mr. Justice Buchanan took no part in this decision. 


Succession of DANIEL CLARK on the application of Mrs. Myra Clark 
Gaines for the proof of the will of Daniel Clark. Mrs. Gaines, 
appt; absent heirs of Daniel Clark, appel’s. 


Appeal from the second district court of New Orleans. 


JOD On a rehearing the court this day delivered their opinion 
in this case, in writing, in the words and figures following, 
to wit: 

A rehearing Was eranted 11) this Cause to consider the propricty of 
amending the judgment heretofore rendered, so as to reserve Rich- 
ard Relf (inadvertently made a party to the record in this court) 
the right of hereafter contesting the deeree. : 

The counsel for the applicant make no objection to the amend- 
ment, but propose that this right should be limited, so that he 
should be permitted to attack the will by il direct action only. 

We are referred to an expression in the opinion read, wherein we 
say that the deeree which we make (admitting the will to probate) 


ee 
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does not exclude any oe who eaty desire to contest the will with 
the applicant in a direct action, and to show that such was executed. 
This rust not be understood as expressing the opinion that other 
means of defence rhiay not be used, as by Way of answer or CXCep- 
tion, Whenever this will is set up asa muniment of title. Kilgore 
vs. Ratfilf’s Heirs, 2 N.S8., 501; A. Donogan vs. Knox, 11 L. BR. 3ss: 
Robert vs. Allen, 17 L. R., 15. 

It will be time to express an opinion upon this point whenever 
the question is properly presented. 

Without indicating what modes of defence parties may adopt, we 
think the judgment in this case should not conclude Richard Relf, 
but that he, as well as those not parties to the suit, having an inter- 
est to do SO, should be allowed Lo OP pose Lo the will, when Sel Ul} 
against them, whatever defences the law permitted In like cases 

It is therefore ordered, adjudged, and deereed that the judgment 
heretofore pronounced by us In this case be amended by adding to 
the same the words, reserving to said Richard Relf the right, if any 
he have, to oppose the said will in any manner allowed by law as 
fully as he could have done had he not been a party to these pro- 


ceedings, 
CLERK’s Orrice, New ORLEANS, February 25d, 1856. 


A true copy. 
(Signed) EUGENE LASERE, Clerk. [sear] 


Oyrle g Recording Decree of thie Supre tide (url. 
Entry on Minutes, Feb'y 25d, 1856. 


Succession of Daniet Clark, No. S646, on an application of 
OOO5 Mrs. Myra Clark Gaines for the proof of the will of Daniel 


Clark. 


An appeal to the supreme court of the State of Louisiana having 
been taken herein, the decree rendered by that tribunal wis this 
day filed and ordered to be recorded, and is in the words and hie- 
ures following, to wit: 

Ist. It is therefore ordered, adjudged, and decreed by the court 
that the judgment of the lower court be avoided and reversed, ana, 
proceeding to render such judgement iis should have been rendered 
in the eourt below, 

It is ordered, adjudged, and decreed that the will of Daniel Clark 
dated New Orleans, July thirteenth, eighteen hundred and thirteen, 
as set forth in the »l until’s petition, he recognized as the last will 
and testament, and the sume Is ordered to be recorded and executed 
as such. 

And it is further ordered and decreed that Francois Dusnan di 
la Croix be confirmed ils testamentary executor of said last will and 
testament, and that letters testamentary issue to said De la Croix, 
and that the costs of this proceeding be borne by the succession. 


And, 


ee 
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Yd. It is therefore ordered, adjudged, and decreed that the judg- 
ment heretofore pronounced by us In this case be amended by da- 
ing to the same the words, reserving to said Richard Relf the right, 
if any he have, to oppose said will in any manner allowed by law 
iis fully as he could have done had he not been a party lo these 


proceedings. 
STATE OF LOUISIANA, City of New Orleans: 


[. ., &. Wilts, clerk of the second district court of New Orleans, do 
hereby certify that the foregoing five hundred and twenty-eight pages 
contain a true and correct transcript of all the documents filed, of all 
the testimony and evidence adduced, and of all the proceedings had 
In the matter of the succession of Daniel Clark on the application 
of Mrs. Myra Clark Gaines praying, &¢., said matter being No. S646 
ot the docket of this honorable court and of record in) my office. 

ln testimony whereof I have hereunto set my hand [and] affixed 
the seal of said court, at New Orleans, this 16th day of March, in 
the vear of our Lord one thousand eight hundred and fifty-seven, 
and of the Independence of the United States of America the elghty- 
first. 

[SEAL. | Pr. S. WILTS, Clerk. 
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Kertracet from irst Journal. 


(Jour... page 2 
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Dr. estate of Daniel Clark, ¢ Page 202. ) i 
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Dr. Extract from Ledger, P. 359. Closing of James Petot’s Ace. Cr. 


Nov Po bata a S)4 4 i by balance S171 


Killed 16 September, LSov. 


yin ndrr 
Ap, 


Translation of documents in foreign language, in the transeript of 


the record in the case of Myra Clark Gaines, appellant, against 


M. J. Lizardi ef als., appellee-, and found between page 338 and 
page S45, both inclusive, vol. 1. 


(I°rom pruee pos to 340 of transeript.) 


Know all men who the- present- shall see, that I, Dn Gilbert 
Andry, colonel ot the disciplined militia of this place, do grant and 
sell, really and effectually, to Don Daniel Clark, a resident and mer- 
chant of this place, a piece of land situated some seven leagues from 
this city, down the river, and on the same side with said city, meas- 
uring twenty twenty arpents front on the usual depth, bounded on 
one side by the lands of Don Juan Baptist Robin, and on the other 
by lands of Don Santiago Dupre, being the same land which IT pur- 
chased from Nicholas Cayveno, per Instrument of writing before Don 
Pedro Pedesclaux, a public notary, now some six vears ago; two 
lots lying in this city, one touching Fort St. Louis, being sixty feet 
front on a depth Of one hundred anid twenty feet, more or less. 
bounded by lots belonging to Don Francisco Collell and to Don 
Roberto Jones, which | bought of Don Juan Lenton as the agent of 
Baron Basthrop, by instrument of writing on file in the archives of 
the last vear, and the other situated in Royal street, twenty-three 
fect front, on a depth of one hundred and fifty feet, bounded by lots 
belonging to Turnbull’s estate and to Gornelius de Floey, which lot 
[ purchased from Don Louis Cormel some two years ago, by instru- 
ment of writing before the said Pedesclaux, notary public, and | 
scll them to the aforesaid, together with their entranees and issues, 
uses, Customs, rights, and servitudes, free from incumbrances and 
mortgage, for the price of six thousand seven hundred dollars hard 

money of the Mexican coinage, payable on the 5th of August 
Y105 of the ensuing vear, one thousand eight hundred and four, 

In consideration whereof I divest myself of and abandon 
all right to the property, possession, useful dominion, and ownership 
which I Jhad and held over said plantation and lots, and | hereby 
renounce my right to the whole thereof, and transfer it to the pur- 
chaser and to whomisoever as may show cause and right in lus be- 
half, in order that he may hold them as his own property, possess, 
sell, exchange, or alienate them at will, by virtue of this instrument, 
to which TI consent in his behalf in evidence of actual delivery, and 
which will vo to show that he has aequired POSSCSSION thereof with- 


i | — 


-_— db 4 — 
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out the requirement of chy other prool, from which | relieve him, 
and I bind mivself to the eviction, se curity, and enforcement of this 
sale in all form of law. And I, the aforesaid Don Daniel Clark, 
being present at the time of executing the present instrument, ac- 
cept it in hy lavor, recelv ing is purchased through it sate planta- 
tion and said two lots, for the said amount: and with the acknowl- 
edgment threat they ure sold to me, | declare myself to be prurt 1 ppOs- 
SESSION according LO niy free \\ itl. anal vlVe formal receipt therefor, 
and | further bind myself to satisfy the said amount of six thou- 
sund SCVCTI hundred dollars, at the period mentioned, fully nel 
Without any litigation; and should said period come round and I 
not have effeeted said pavimient, [| consent that [ shall be executed 
upon by the mere force of this instrument, and through the simple 
oath of the lawful party, to the fulfilment whereof [ bind my prop- 
erty, present and future, and grant power to the justices of lis 
majesty to compel me to said fulfilment with all the rigor of law, as 
by SCHLLCHCEe consented LO, and working ito authority ot i i puclicatir, 
namely, renouncing all laws in my favor, together with the general 
law, in such forms as it prohibits, and for greater caution without 
the ecneral obligations derogating from the special obligation - but 
on the contrary, | bind and mortgage, under the condition de non 
aliendo, the sid property, plantation, and LWo lots, which promise 
neither to sell nor to alienate until the true and effective payment 
of the sum aforesaid, 
In testimony whereof, this instrument was made in the City of 
New Orleans, Ol} the el Vi nth of November, One thousand 
9106 eight hundred and three. 1, the notary, certify that | know 
the parties hereunto signing in presence of the witnesses, Don 
Todos Santos Morin, D’n Simon Farre, and Don Antonio Fremen- 
tin, residents of this city nie present at this act. 
GILBERTO ANDRY. 
DANIEL CLARK. 


before me— NARCISO BRON TIN, 
N. Puhlie. 


It agrees with the original drawn up before me, and now in my 
power and archives, to which IT refer, and, at the request of parties, 
| vive this under my hand and the seal of my office, New Orleans, 
on the tenth of July, one thousand eight hundred and five. Inter- 
lineations, “and twenty,” good, the original bearing “one hundred 
and twenty.” 


(Signed) NARCISSUS BRONTIN, N. 2. 
Reeorded in Lo. No. 1, fo. GO. 
(Signed) J. W. GURLEY, LPegister. [L. s. | 


LD fendants rid ee, No. 122. Lett ry from yA Cavelic r lo Daniel Clark 
of hi hruary th. ISLS. 


(rom page d45 of transcript.) 
NEW OORLEANS, oth kebruary, IS15. 
Sir: I stopped some days ago at the store of Messrs. Chew & Relf 


et a MRE Aw tate 
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for the purpose of seerne vou th reterchce to making the first puav- 


"s \ ] ] 7 ti] 1))° 

ment Ji Wiiecs v5 i‘ ] (; TLE Vs ive boule: to vou ror tile peur y- 

chase of the Metairie plantation. As | cannot dispose of my time 

according to mv pleasure. | bee of vou to let me know the day and 

the hour at winiel: it will convenient to you to receive this mone 
have tha honor to sntute Vou es rabpadin 


(Signed) ZL. CAVNELIER 


. >> es? j . le } 4 | .. | 
(irom | LC der LO cre, DOTTED THCIUSIVEG.) 
s 

> | | ae =e | — , scene 
He It KTOW] Lil i, LO} CVEeTIV © HCW. a reside anid merehant 
i : wr 4] 9 . 1] . eo ‘] * R 
of this city. dechu hit f ell really to Don Daniel Clark. a mer- 
PS ie. ’ } Vy + : . , 
chant Oi thi ’ bier Mm One-hall OF a piantation sittl- 
] 4} Pais 5 as Die . — 
ateq Il) Laide a | Pile i if) } i= { }] (’sS rules. waive iwi Matien. iron) 

. . Pee . s 
Libis CHV, Up tie TIVer ahd Ob thie sabe sia with the CILV, Teasuring 
| . t | . a , if wee ) , 
tWentyv-iour arpelits MPO, Ol a CLO PUT runnin adowh to ALK 

) p = rae | — . 7 i | } ; | stn ost , oe ee } 
Pontchartrain. bounded OV the malas O Loon) Niiouel lortiel wha of 

. ri’ ] 4 4 ‘i. “al 47 ay 1’ °7 } 
Major Trudot, together with the buildines, utensils, herds, cat 
om } . ; ’ ' } ’ ‘ 

O10; Lie, Xe. to the belonging throughs tive Purchase Trot Don Jos 


Deville de Gortin, by instrument of writing in these archives, 
made onthe twenty-fourth day of October, of the vear one thousand 
eight hundred and one, with all its entranees and-issues, uses, Cus- 
toms, rights, and servitudes, mortgaged in favor of the roval treas- 
ury, 1}) VIE of the discharee of Le Vesse] ye lonelmMe Lo Don Andres 
Tood, by instrument before Dn Carlos Aimenes, made on the 29th 
ot Deceniber, Ole thowusaned SCVCTH) hundred and hinety-eight, ils Is 
eertified by the pres lil annotator of hiortvages, for the SuUTn of fifteen 
thousand dollars, whieh PE have received in cash, to my satisfaction, 
[ renounce the exception de won iuneerata pecuniad, ana ay reby vlve 
recelpt in form, under the condition that the purehaser shall by 
bound for the consequences of the forementioned mortgage, as also 
the aforesaid D’n Jose Deville de Gortin, in lis common or in solido 
portion, In consideration whereof [ divest myself of the property, 
useful dominion, control, ania ownership ana other actions, real ania 
Bersonal, which | it ld and had 11) suid, half of the plantation nia 
other things expressed, and which [cede and transfer to the pur- 
chaser ana lis SSSIODIS, 1) rial ania fact. hor him to hold iis his own. 
or to alienate. as he may see fit, through this instrument, which | 
CVE him us @\ lence ot actual delivery, anid Which will vO to show 
that he has acquired possession thereof, without the necessity of 
other proof, from which I reletve him: and | bind myself to the 
eviction anid enforcement of this sale under all form of law, anid 6 
the aforesatd D’n Damtel Clark, being present, accept this instrument, 
and received as purchased the one-half of said plantation, and all 
other things expressed, for the amount and with the agreement 
through which if Is sold LO me. acknowledge Chat it Hits been de . 
livered LO me, and vlVe formal receipt therefor. 

In testimony whereof, this instrument was made in the City of 
New Orleans on the 20th of October, one thousand eight lundred 


and three. I, the notary, certify that I know the parties who have 


_ 
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slened hereto in Presehee of witnesses, Dn Jose de Toca, Don Thomas 
llernandez Morejon, Dn Juan Bautista Ramirez, of this residence 
DEVERLY CHEW. 
DANIEL CLARK. 
Before me— 


PEDRO PEDESCLAUA, N. P. 


Y10S Conforms with the original, to which I refer. and at the 
request of parties | VIVE the us SeChil on the day ot its ct. 


(Signed) PEDRO PEDESCLAUX, NV. P. 
(from prayre Sot to 556. both inclusive.) 
(Ilere follows map.) 


Mississippi river, “ut New (Orleans. thie sixth day ot March, ISO, and 
in the thirtieth year of American Lridleypn ndenee. 


The undersigned, Bme. Lafon, surveyor, commissioned by his ex- 
celleney wmvernor Claiborne Lo SUPYV CS the lands already granted, certt- 
lies that the accompanying plan conforms with the surveys heretofore 
made by Mr. Laveau, surveyor of lis Catholic Majesty, by which it 
appears that the aforesaid lands, having belonged to the first grantees, 

Paul Colet and Charles Liancourt, were com- 

Oct. 5, 1791. Lafon, posed of two parts, each of five and a half 

Jr. Sur. arpents, Which, when the survey was clfected, 

Were found ice COTM PPISe four fathoms anid one 

foot more In quantity, the aforesaid land extending in depth to but 

half of the twenty-eight arpents comprised between the Mississippi 

and Bayou La Fourche, and bounded in the rear by the centre of a 

swamp, the lines running parallel to N. 6° of the compass in such 

il Wat) iis to leave 1) favor of Myr. (‘lark, the last PUPCHASeR, a tract 

(A, B,C, D) bounded on the north by the Mississippi, on the east by 

the property of Louise Judice, on the south by a large swamp, and 
on the west by the lands of Jean Vessier 

ln faith whereof I have oly lh this the PPPOCSCTLE Pi 
on the day and year aforesaid 

Signed) LAFON, Jn., Surveyor 


citi nicl certificate 


} ’ . —_ — 
entered upon record No. 1, fo. o7s 


New Orleans, February 2Sth, 1806 
(Signed) JI. W. GURLEY, Leqist 


|, Don Carlos Trudeau, late gener survevor of the province of 
. . . , . ‘ . 7 ’ : ’ 
Lousiana lor tis Catholic Navies Yy. do certiiy§$ f mn the Survey, 
Lic ile by virtue of th f the lat enor aeneral 
Which hiade DY Virtue OL thi ecree Of the lat yrernor veneer 
1 
Don tusteval Miro, o1 Lhe cl iV oi fl POUsiaile 
; i , ’ ° ] : 
seven hundred alia btheby-one, ane 1h pPUPstlahice OF Lhe PoVal OPrTael 
. - * j ! . ’ \ ‘ } , ‘ | ye I 
oft thre WERUV-LLILH Gav OF NOVellber, ole tLihotlsanea Sevell Tubbared 
? 1) r\’ | 7 1}? Barot +} | i ri) 1?) I } i ’ 
btiet TITTICLY, POOLLTLCL Ubbal Lhe dabliak GeTead mh Ube prdckad GhbOry bais él 
Portlon Ol ar : a iW LV 
. , , . . . . 
‘ ; 44 : * i . j ‘ i | : ‘ “+ — ; is —. 
LOD settlers on Like DalaikK OL Uibe \iississippl river aha bose TPO 


11 


‘ teal : i ’ ‘ ; - eaee £5 > | ‘ Dante 
biee Onl La kourche, village ) Valanzuela : cLEDCL ULRELL BPN rill 


SEE iy DO ER han ee a 
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of the aforesaid royal order said land was reduced in the forty ir- 
perts in) depth, surveyed 1) the fifth ot the month of November, 
Ole thousand SCVC] hundred ana seventy-five, lo the ccntre ot the 
ereat marsh, which is found between the Mississippi river and = La 
Fourche, in order that said marsh should be the equal boundary of 
the depth of the lands on the Mississippi and those on La Fourche: 
and for all law purposes | give the present certificate, at the City of 
New Orleans, on the fifteenth day of April, one thousand eight hun- 
dred and six. 


(Signed) CARLOS TRUDEAU. 
Noted in book 1, No. 6. 


Examined and contirmed by the board of commissioners. * 
(Signed) J. STELLA, Clerk. 


(Irom page 5590 to page 5o6 of the transcript.) 


Know ail men who these presents shall see that I, Daniel Clark, 

a resident of the port of Natchez, and now in this city, declare that 
I sell, really and effectually, to Daniel Clark, Jr., my nephew, a res- 
ident and merchant of this city, a plantation situated in the district 
of Baton Rouge, about a league above the fort, containing two 
thousand superficial urpents of land, bounded on the Upper part by 
the lands of Widow O’Brien, and on the lower parr by those of Don 
Guillermo Rapalier, on the Mississippi river, said land belonging to 
me through purchase thereof from Don Francisco Pous-t, as appears 
from the deed which he made to miy authorized agents, Don Andry 
Lopez de Armestro, honorary commissary of war and secretary of 
this government, and my aforesaid nephew, Don Daniel Clark, Jr., 
before Don Carlos Nimenes, under date of the eighth of Novem- 
ber, one thousand seven hundred and ninety-one; and in like 
manner I sell to him some lands situated on the waters of Bayou 
Taxa, containing seven hundred superficial arpents, more or. less, 
and bounded by other lands of mine, known under the name of 
Sligo, which said lands will be within the Spanish possessions 
when the Americans will have got their boundary lines; and also 
ull the other lands which I now hold within those POSSESSIONS, 
Which will have been recognized as Spanish possessions, the 
titles of ownership of which lands I have not in my possession, yet 
they are all well known to the purchaser, my said nephew, 

Y110 Daniel Clark, Jr., to whom [ bind myself to deliver the nee- 
essary titles, and in consideration of which said purchaser 
declares that he is satisfied, and I] sell to him all the aforesaid posses- 
sions, With all their entrances and issues, uses, customs, rights, and 
servitudes, free from Incumbrance enna mortvage, iis Is eertitied by 
the recorder ot mortgages, for the price ot elvlit thousand dollars, 
which the aforesaid purchaser has handed to he, cash, in roval col, 
and which acknowledye LO have received, anil ils sitid delivery Is hot 
made in presence here, | renounce the exception de non numerata 
peeunia, and give him due receipt therefor; and in’ consideration 
thereof | divest and (Lis possess myself of all right of property, pos- 
session, useful control, aid ownership which | had and held over 
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seid plantation and the oth r iaileis, ana erilit, aise) bit, clbead tralis- 
fer the whole of them to the purchaser, or to whomsoever in his 

| bait ‘a Sage SRS : | 
neht and bebalf, to hold and to have them as his own, possess, sell, 
] } ; / ane ae : ape ' ‘ ; 
dha exchange, or alienate them at will by virtue of this ms PULIICTIG, 
which | consent to in lis favor. in token of actual deliverv. which 
will serve to show that he las acquired the possession thereof with- 
Out requirements of further proot, from thr obligation of which ] 
“ly 


relieve him; and I bind myself to the eviction, security, and validity 
of this sale, in due form of law, with my person and my property, 
present and future, and give power | 
compel me to this obligation with the rigor of a final sentenee, 
passed and consented to, with authority vei judicate, in relation to 
which | renounce all laws in my favor, together with the general 
law in any of their prohi-tive forms, and T admit that thev are as if 
Inserted herem, and [. the aforesaid Don Daniel Clark, Jr.. being 
present at the passing of this deed, do accept it in) my favor, and 
through it, receiving as purchased, said plantation and other lands 
for the amount and with the agreement by which they are sold to 
lhe. | acknowledge thasat they have been delivered LO te, ana CVE 
formal receipt therefor. 

In testimony whereof, this instrument was made in the City of 
New Orleans on the fifteenth of February, one thousand seven lun- 
dred and ninety-eight. I, the notary. certify to my personal knowl- 

edge of the parti = threat have thus declared cinnel signed in the 
N111 presence of the witnesses, Di Fernando Perez, Don Celestine 

Lavergne, and Don Santiago Lomagre, residents, and here 
present, 


to the justices of his majesty to 


DANIEL CLARK. 
DANIEL CLARK, Jr 
Before me— 
PEDRO PEDESCLAUN, 
Notary Public. 


The foregoing agrees with the original to which I refer, and at 
the request of the parties [ vlye the present. 
New Orleans, June third, one thousand eight hundred and one. 


(ee maa me 


Act of Nal (an hve neh) from Daniel (lart: la Chicillan "hee HT rede 4 of Jan- 
uary OL. LSOb6. 


(lk rom pure > to 5 TS both inclusive.) 


Be it remembered that on this thirty-first day of January, of the 
vear one thousand eight hundred and six, and in’ the thirtieth of 
American Independence, before me, Pierre Pedesclaux, a notary 
public of the United States of America, at New Orleans, appeared 
Mr. Daniel Clark, a merchant of this citv, who, by these presents, 
declares that he does sell, CONVEY, transter, with all lis rights, from 
this day and forever, and with promise that it may be enjoyed 
under guarantee from all mrortgage, (which I, the notary, annotator, 
as regards the mortgage only, hereby certify,) to Mr. William: Iler- 


= 
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ries, residing in Baton Rouge, here present and accepting for him- 
selfand his heirs, a tract of land situate at Baton Rouge, on the - 
Mississippi river, about a league from the fort above, of the extent 
of two thousand superficial arpents, bounded on the north by the 
Mississippi, and on the cast by the lands not ranted, or not known 
to be such, the whole forming the plan nicl proces-verbal ot parti- 
tion drawn by Mr. Garl Trudeau, surveyor general, by act of the 
seventeenth of October, one thousand seven hundred and eighty- 
five, of which land, ceded to me by Hlerries, he has been in 
possession since the twenty-ninth of August last, by convention with 
the vendor at the time of the verbal sale that Ae had been trans- 
acted between them, which convention he now ratifies by these pres- 
ents. This sale is made accepted by the said [lerries for the sum of 
twelve thousand dollars, which he promises and binds himself to’ 
pay In one single privinnenl In five vears, dating from the first of 
September last, one thousand eight hundred and five, with interest, 
Which he shall pay from that date, on the first of Septem- 
{)] 1? ly I of each year, until (sana Including) the month of Septem- 
ber, one thousand eight hundred and ten, the said interest 

to be estimated at six per centum: per annum. 
And in the proceedings: now intervenes Mr. George Thompson 
Hillver, who voluntarily offers himself as the surety of the pur- 
chaser to the vendor, who accepts the Satne, and in consideration of 


— 


this security declines to preserve a mortgage lien upon the said lands 
sold cis Above sel forth. 

The aforesaid deseribed land belongs Lo the sii Danie! Clark, 
the vendor, from his haying acquired it ~to Whom it had been 
ceded —— the siiic Llerries, to whom the vendor landed the terns 
of the eran, thre PLOCES-U rhal of the paruition, and plein above re- 
cited. And, as between the partics to this act ——, that in case that 
the said Herries should ne embarrassed ly thie Insufficiency ot the 
titie or other AE nicl threat he should be Ove dispossessed of ul por 
tion of the aforementioned lands, the extent of which is two thousand 
LP y hits, the vendor deTrees ce reimburse linn for the portion of Which 
he niet — divested. the vilue thereot ice he estimated proportion- 
ately to the }! ice of the whole tract of two thousand aurpents, 

ln consideration of the whole thereot the said) Daniel Clark de- 
clares that he bow divests byinnase lf of all rights of ownership over the 
saa land In favor of thie tlic Llerries, Who hereby acknowledges 
himself to be in possession ——, as of a thing to him rightfully, &e. 


The minutes of these present = are slened : 
WAM. TERRI TES. 
GhORGH TT. HILLY TER. 
DANTE CLARA. 
PVRTE RAMIRES. 
JOACHIM LOZANO. 
PIERRE PEDESCLAUA, 

Notary Public. 


(Signed) PIERRE PEDESCLAUX, Notary. [seat] 


Notre.—The omissions in the translation of the foregolnyg docu 
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ment are not those of the translator, but they occur in the copy of 
this act of sale, appearing in the transcript filed in the U.S. Supreme 
(‘ourt. Ih rendering it ito lene@lish, he has been compelled to leave 
the blanks as they occur in the original, which is, moreover, filled 
with so ey Inaccuracies, both of word and context, that he has 
found it almost Impossible Lo present any connected Meaning in the 
translation. 


(rom pave Dos to Sov of the Transcript.) 


Know all men who the present shall see, that 1. Don Simon 
{)] lo Descournenu, il resident of this CILY, declare that | sell, really 
and effectually, to Don Daniel Clark a piece of land, my prop- 
erty, situated in the parish of Lafourche, consisting of cleven arpents 
and four fathoms and one foot front on the river, and bounded by 
lands of Juan Venter and of Don Luis Judice, and on the depth 
thereof by a sort of marsh or swamp, which said tract belongs to me 
by retrocession from Antonto lorget, a free nepro, as appears ly 
Instrument of writing passed before the present notary on yester- 
day, and the said tract I sell to the aforesaid, together with its 
chtrances, Issues, USsages, CUSLOTIS, rights, ana servitudes, free from 
Incumbrances and mortgages, for the price of four hundred dollars, 
Which have been paid to me cash in hand, and of which [T acknowl- 
edge myself to be seized at my will, and, as the delivery Is not made 
by presents, I renounce the exception of non numerata pecunia, ani 
v1Ve therefor receipt in due form, in consideration whereof I divest 
ane Lispossess mivself of all right oO} property, POSSCSSION, useful COll- 
trol, and ownership which Thad and hell over said land, and = I 
erant, disclaim, and transfer the whole thereof to the purchaser, or 
his assigns, In his right or behalf, in order that he may possess it as 
his own, sell, exchange, or alienate it at will by virtue of this instru- 
ment of writing, which | consent to in lis favor and in token of 
actual delivery, without requirement of further proof, from which | 
rel-eve him, and | bind myself to the eviction, security, and enforce- 
ment of this sale, in every form of law, with my property, present 
and future. 

And I, said Daniel Clark, being present at the making of this 
Instrument of writing, accept it in ia my favor, and through it re 
celving, its purchased, said land forthe amount, and with the err 
bien by which it Is sold LO The, acknowledge that it hes bend 
delivered to me, and give receipt therefor in due form. 

ln testimony whereof this instrument was made in the City of 
New Orleans Ol) the seventeenth daty ol Novem ly Pr, One thousand 
clelht hundred nid three. l. the hotary, rtify that | know thie pur 
ties hereunto, signing in presence of the withesses, Don Todos Santos 
Mossy, Don Simon Favre, and Antonio Fromentin, residents of this 
city, and here present. 

S. DEUCOURNAL, 
Oli DANIEL CLARK. 

Before ne— 

NARCISO BROU TIN, 
Notary Public. 
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A true copy from the original which was passed before me, and 
which is in my possession and in my archives, to which T refer, and 
iit the request of thr partics | vlVe the present, in thie City of New 
Orleans, on the eleventh of June, one thousand eight hundred and 
four. : 
(Signed) NARCISSUS BROUTIN, [sear] 

: Noty Pubie. 
Recorded in lo. No. 1, fo. o7!. 
(Signed) J. W. GURLEY, legister 


~~ 


(From page 360 to page 362 of the Transcript.) 

Be it known that I, D’n Beverly Chew, a resident and merchant 
of this city, declare that [sell really to D’n Daniel Clark, also a mer: 
ehant and resident of said city, a tract of land situated in the Natchez 
district, on the western branch of the lelelana bayou, containing il 
plane of a thousand superficial arpents, contiguous to Robert Ma- 
jon’s land, on the south to Don Juan Joice’s, and on the other sides 
Lo roval laifds: also another tract situated in the Baton Rouge dis- 
trict, containing two thousand superficial arpents, French measure, 
including eighty arpents of clearing, with the Improvements there- 
on, bounded on the Mississippi river by the Widow O'Brien and D’n 
Garrett Rapalye, and on the depth by the boundary defined in the 
fivurative plan ; also another tract situated inthe Feliciana district, 
between creek of that name and Alexander's creck, some ten miles 
distant east of the Mississippi river, containing a plane of a thou- 
sand superticial arpents, bounded on the south by lands belonging Lo 
Hugo Cosh, on the east by the lands of Mrs. Anna Malbarry and 
Anna Higgin, on the north by those of Barnaby MeDernote, and on 
the west by lands of his Majesty; also another tract situated in the 
Natchez district, on a branch of Bayou Sarah, containing a plane of 


a thousand superticial arpents, bounded on the east by lands of 


Robert Monjon, of Don Juan Gray, and lands of my own, on the 
west by John Cushing, D’n Guillermo Stallings, and D’n Lueas Col- 


lins, on the north and south by royal, lands; also another tract of 


land situated within the limits of this city, in the Upper part thereof, 
measuring one thousand nine hundred and twenty toises (fathoms) 

square- of land, thirty feet distant from the palissade of the 
9155 communication curtain of the Pampers, from the redoubt of 

St. Louis to that of Burgundy, with the buildings which it 
contains, bounded on the city side by the property of private indi- 
viduals: also another lot situated in St. Louis street, in this city, 
with the buildings thereon, measuring thirty feet front on a depth 
of one hundred and fifty feet, bounded by lots belonging to Mr. Juan 
Ventura Morales, and to Francisco Brontin, a free negro; also lands 
situated on the waters of Bayou Sarah, measuring seven hundred 
superficial arpents, bounded by lands known under the name of 
Sligo: and in addition to this, seven slaves named Tom, Sam, Sam- 
my, John, Linden, Bambara, and Ned, all of them belonging to me 
by purchase from Messrs. Lanthors and Pitot, by instrument of 
writing In these archives bearing date May twenty-first ultimo ; and 
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I sell said tracts, with all their entrances and issues, uses, customs, 
and rights, and servitudes, and the slives as captives bound to ser- 
vice, as they now stand; the sixth mentioned tract of land being 
mortgaged to the royal treasury to ahswer the contingencies of the 
commercial contract into which [ entered with Dn. Ricardo Relf to 
the amount of twenty-four thousand dollars, which were received 
(sé tecivicron* ) on account of the Inecahs to he furnished, cis cbppears 
from the instrument of writing made before the hotary of the royal 
treasury on the twentieth day of October, eighteen hundred and one, 
as is certified to by the present recording notary ; and the whole of 
the aforesaid for the price of thirty-five thousand dollars, which | 
nave received in ‘cash, to my satisfaction. IT renounce the exception 
de non numerata pecunia, and | give receipt therefor in due form ; 
and as to the responsibility for the len and mortgage which were 
stipulated in favor of the roval treasury,and which are to meet con- 
tingencies on thesame conditions as those under which T was answer- 
able for them before the passing of this Instrument of writing, it is 
hereby seen that I remain entirely exempt from responsibility for 
the payment of said sum; in consideration whereof, | divest and 

dispossess myself of the property, possession, useful control, and 
9116 and ownership, and other actions, real and personal, which 

over said lands and buildings and slaves [ had and held, and 
which I transfer to the purchaser and to his assigns, in order that 
he may possess the whole thereof as his own, or alienate it at his 
pleasure, through this instrument of writing, which [make in token 
of actual delivery, and which will go to show that he has acquired 
possession thereof without requirement of any further proof, from 
Which I relieve him; and I bind myself to the eviction and to the 
enforcement of this sale in every form of law; and I, the foremen- 
tioned Clark, being present, do accept this instrument, and receive 
said lands, buildings, and slaves for the amountand under the agree- 
ment by which thev are sold tome. T acknowledge that [am seized 
of the whole thereof, and GIVE receipt therefor in due form. 

In testimony whereof, done in this City of New Orleans, on the 
twenty-fourth day of October, one thousand eight hundred and three, 
I, the notary, do certify that | know the parties hereunto signing in 
the presence: of the witnesses, Don Jose de Toea, Dn. Thomas Ier- 
nandez Morejon, and Dn. Juan Bautista Ramirez, residents of this 
city, and here at present. 

DANIEL CLARK. 
BEVERLY CHEW. 

Before me. 

PEDRO PEDESCLAUX, 
Notary Public. 


The foregoing agrees with the original, to which | refer, and, at 
the request of the parties, IT give the present, at New Orleans, on the 
twenty-ninth day of October, one thousand eight hundred and three. 

(Signed) PEDRO PEDESCLAUA, 
Noty Pub. 


‘Sc in the transeript, and unintelligible, unless rend (se recirieron) “were reeeived 
as the words have been translated. 
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I certify that the mortgage mentioned in the body of the foregoing 
Instrument Is recorded Ol} praoe ISQ. anal over, of the current book, 
in the office under my charge, on the day of its giving. 
New Orleans, dated cs 11) the foregoing. 
(Signed) PEDRO PEDESCLAUA, 
| Not'y Puh,. 


clct of Sale (in French) from Execeutors of Daniel Clark to Thomas 
Bons hipive Lae of January Oth, 1821. 


(I*rom page odo to oso, both inclusive.) 


Before Savinien Blane, Howry publie, duly commissioned for the 
City and parish of New Orleans, in the State of Louisiana, 
9117 there residing, ana in) presence of the Witnesses hereatter 
named and undersigned, appeared Messrs. Richard Relf and 
Beverly Chew, proprietors, residing in this city, herein acting In 
their capacity of testamentary executors of the late Daniel Clark, 
and further, as endowed with the general and special procuration 
of Widow Mary Clark, residing at Germantown, In the State of 
Pennsylvania, the mother and sole heiress of the aforesaid Mr. 
Daniel Clark, pursuant to the procuration under private signature, 
and dated this second of October, one thousand eight landred 
and thirteen, deposited in the office of the late John Lynd, who 
was during his lifetime, notary, by act passed in his office, under 
daie of the twenty-second of April, one thousanel cle lit hundred 
and seventeen : 


The said partics appearing, said and declared that in pursuance 
of the public sale by auction, which they caused to be made on the 
nineteenth of the month of December last, through the agency of 
Mr. ‘Toussaint Mossy, public auctioneer mm this city, of the prom rly 
composing the succession of the aforesaid Daniel Clark, they sell, 
cede, and transfer by these presents, from this day and forever, with 
promise, 1 the capacity in which they act herein, of guarantee from 
all troubles, evictions, and all other iacumbrances whatsoever, and 
also Prom all debts ana mortveaees whieh hay cLpypreae li) thir certill- 


— 


cate of the conservator (recorder of lhorteagves) this city, under 
late of the LWelity seventh ot 1) cembel lest. ana hie re exhibited LO 
Mr. Thomas Bonseigneur, residing in this city, the lighest bidde: 
here present, accepting and acquiring for himself, his heirs, and 


P } P } ! - eae ‘4 
lots Of ground situated in the Suburb St. Mary, near 
, 


i} 
— 


cssiVtlis, iour 


this citv, and adjoimming Ole to the other, designated by 1 
eight, nine, ten, and eleven on the plan of a portion of lan | 
D, Ek, ky and A, situate in Suburb St. Marv, between Circus and 
Pigeonnier streets, the property of Mr. V. Rallieux, Philippa, and 
Poydras streets, drawn by Mr. Joseph. Pilie, surveyor of the high- 
ways of this citv, under date of the fifteenth of December, 1820, the 
afore Sita prtetha having been di posited 1) mv office by the parties sell 
mein their representative capacity, and annexed t cLhh acl prised ae 


, 


i 


this office on the twenty-seventh of the month aforesaid. said four lots 


‘ 
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having the following dimensions, Viz: lots Nos. eight and nine 
N1IS having each sixty feet front on Cireus street by eighty-nine 

fect nine inches deep, and being bounded on one side by lot 
No. six, on the other by lot No. ten, and in the rear by lots Nos. 
seven and eleven: lot number ten, adjoining lot number nine, and 
fomming the corner of Cireus and Pigeonnier streets, the aforesaid 


} 


bat being Irregular In form and having forty-six feet front on said 
Circus street, ninety feet nine’ inches front on Pigeonmier street, 
Mehty-nine feet nine inches on the side of lot number nine, by which 
itis bounded, and thirty-two feet two Inches in the direction of lot 
number cleven, by which it is bounded in the rear; lot: number 
eleven being also of an irregular form, being bounded on one side 
by lots numbers nine and ten, on the other by the property of Vin- 
cent Rillieux, and on the rear by a portion of lot number seven, 
having thirty feet one inch fronton Pigeonneir strect,cighty-six fee 
ten inches on the side of the Property of Vineent Rillieux, am 


} } 


twenty-nine feet nine inches in the direction of number seven : the 


sid four lots aforedeseribed to 1» transferred ils they stand without 
reservation or exception, and thie aforesnid purchaser a clarineg him- 


self Lo be. by the saul deseription, perfectly acquainted With the 


aforesaid lots and content with it, and not desirous of any more 
anmiple description. 

The lots above deseribed hort a portion of the prrapn rty COTE Os 
Ine the succession of the said Daniel (lark, having been acquired 
by him, together with a larger quantity of land, from G. T. Ross, 
deceased, as appears by Act } eis don the ottice of the late Pre. Pedes- 
elaux, who, when living, was a notary ; which act is dated the twen- 
tieth of August, one thousand ——§ and seven. 

The present sale is made and consented to for and in considera- 
tion of the following sums, viz: The sum of six hundred and twenty 
dollars for the [Wo lots destowated as numbers eleht and bhdnne - the 
sum of three hundred dollars for the lot designated as number ten, 
and the sum of one hundred dollars for that designated by the num- 
ber eleven: the whole making the sum of one thousand and twenty 
dollars, which the purchaser aforesaid, In accordance with the con- 
ditions of the aforesaid sale at auction, promises and binds himself 

to pay and discharge in three equal amounts, In one, two, and 
9119 three vears to date from the day of adjudication ; and to this 

end he has exhibited three notes subseribed by him and 
dated the nineteenth of Deeember last, each for the sum of three 
hundred and forty dollars, to the order of and indorsed by Mr. J’n 
’te Destraee Cazenave, of this CILV, anil payable In one, two, and 
three years from their dates, respectively ; which three notes, after 
having been countersigned “ne varictur” by the undersigned notary, 
in order that they may be identified with the present act of sale, 
were approved and withdrawn by the vendors, who acknowledge the 
delivery thereof, and, in) their ator seuicl capacity, grant il discharge 
of the same unto the said purchaser, on condition of the payment of 
the said notes at their respective maturities, and for securing the 
pavinent of the same, amounting, together, to the aforesaid sum of 
one thousand and twenty dollars. The four lots now by these pres- 
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ents sold remain specially mortgaged ana hypotheeated in favor of 
the succession of Daniel Clark. 

And in) consideration of the execution of all thoeat Is recited above 
the aforesaid vendors, in the capacity in which they act herein, 
transfer to the said purchaser all the rights of ownership which the 
succession of the said Daniel Clark, deceased, has and may have 
over the property sold) by these presents, to be by the said) pur- 
chaser, Who acknowledge- himself in good and due possession thereot 
from the date of adjudication, enjoved, used, and disposed of ac- 
cording to his will, as of a property belonging to him in virtue of 
these presents, 

Done and Passed iu New Orleans, in ny othiee, the fifth day of 
January, one thousand eight hundred and twenty-one, lit presence 
of Messrs. Hugh Kk. Gordon and Lewis M. Taney, witnesses hereto, 
who, as well as the contracting parties, have signed with the notary 
public undersigned, after reading being made. 

(Signed) RICHARD RELF. 
BEV. CHEW. 
:; THOMAS BONSEIGNEUR. 

L. M. TANEY. 

HENRY K. GORDON, 

SAV’N BLANC, Not. Pub. 


9120 |, the undersigned, Felix Grima, notary public duly com- 
missioned and sworn in and for the City and parish of New 
Orleans, State of Louisiana, there residing, certify the foregoing to 
be a faithful copy of an act passed before Sav’n Blane, formerly no- 
tary in this city, and whose suecessor in office [T now am. 
New Orleans, this thirtieth of December, one thousand eight 
hundred and forty-four. 


(Signed) I. GRIMA, Not. Pub. [sear] 


Act of Na/; (ai fey nel) from t% M. Lambeth ln Madelaine Jourdan, 
f. ae dated January 28, LSS L. 


(rom page 590 to 591, Hoth inclusive.) 


At the City of New Orleans, in the State of Louisiana, on ibis 
twenty-eighth day of January, one thousand eight hundred and 
thirty-four, and in the fiftv-eighth vear of the lndependence of the 
United States of America, before Ilughes Pedesclaux, hotary publie, 
duly commissioned in and for the the City and parish of New 
Orleans, there residing, and in presence of the witnesses hereinafter 
named and subseribed, personally appeared Mr. William Mordetts 
Lambeth, of this city, who declares that he cedes and transfers—as, 
in fact, he sells, cedes, and transfers by these presents—from this 
day and forever, with promise of guarantee from all troubles, debts, 
evictions, mortgages, and other incumbrances generally, of what 
nature soever they may be, to Madelaine Jourdan, f. ¢ w., residing 
in this city, here present and accepting purchase for herself, her 
heirs and assigns, a lot of ground situated in Faubourg Saint Mary, 
In this city, designated by number four on the plan made by Ben- 
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jamin Buisson, surveyor, and dated the twenty-third day of Febru- 
ary, one thousand eight hundred and thirty-three, annexed to an 
cle passed before the Hotary ence rsigned, sunicl dated Ol} the fourth 
of last April, bearing sale from the succession of widow Thomas 
Donseigneur to Francis Lavet, the said lot micasuring (C.American 
mecusure) twenty-four feet ten inches on Circus street by ninety-five 
fect eleht Inches mM depth, tovether with all the dependencies anid 
appurtenances thereon, Which lot belongs to the vendor by Means ol 
il purchase he made thereof from the succession of widow Thomas 
Donselgneur, deceased, as appears by cur acl passed before the under- 
signed notary on the fourth day of the month of April last. 
9121] The present sale is made for and in consideratiou of the 
sum of twelve hundred dollars, in deduetion from which 
the aforesaid purchaser, 1) presence of the notary and of the subserib- 
Ing witnesses, has paid, and so regards it, the sum of six jundred 
dollars to the said Lambeth, who acknowledges the same, and gives 
cood and valuable acquittanc = thereof; and for the balance which 
remains, the said purchaser has given to the vendor, who acknowl- 
edges the same, a note for the sum of six hundred dollars, sub- 
scribed by Mr. John Fink, and dated the thirty-first day of Decem- 
ber last, and payable in six months from its date to the order of 
the said Mr. Lambeth, whose signature is found on the back of the 
suid note, and identifies it with an act passed on the thirty-first of 
December last, before William Young Lewis, notary public in this 
city, by which the said John Fink, as a security for the payment 
of the note above recited, has mortgaged a negress named Emily. 

The aforesaid William M. Lambeth declares by these presents 
that he renounces any and every privilege or lien which might, 
from this present act, result in his favor. by the certificate of the 
recorder of mortgages in this city, under date of the day hereto 
annexed, it appears that there are no other Mortgages recorded 
against the vendor on the lot which is the object of the present 
proceedings, but the one to which he consented by act of the fourth 
of April last, passed before the subscribing notary, as security for 
the payment of the sum of nine hundred dollars, the amount of the 
different notes given in payment for the lot above recited and others, 
which notes the said Lambeth promises, “ania by tiese presents binds 
himself, to pay when they arrive at maturity, and, furthermore, to 
raise the aforesaid mortgages. 

In consideration of the foregoing, the vendor cedes and transters 
to the purchaser all the rights of ownership, of warranty, and 
others which he has or may have in and to the property above 
sold, and subrogates the aforesaid Madelaine Jourdan to all of the 
rights aforementioned, to be by the said purchaser, who hereby 
acknowledges herself in good and due possession of the above- 

recited lot, enjoyed, used, and disposed of in full ownership, iis 
9122 of a property belonging to her by the terms of the present 
act. 

Done and passed at New Orleans, in my office, the same day, 
month, and year as above mentioned, in presence of Messrs. Felix 
Perey anid Joseph Cuvillier, Witnesses hereto required, ania doml- 
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ciled in this city, who have signed, with the parties and the notary, 
after reading made. The said purchaser, having declared that she 
did not know how to write, has hereunto affixed her mark. 
(Signed) Ordinary mark + of MADALINE JOURDAN., 
WM. M. LAMBETH. 
FELIA PERCY. 
JTL CUVILLIER. 
Hk. PEDESCLAUX, Not. Pub. 


| certify that the present copy conforms with the original depos- 
lied im the archives of llughes Vedesclaux, formerly hb howary in) 
this citv, whose successor in office | now am. 

In faith whereof, | have signed these presents and [ have eflixed 
thereto the seal of miy oflice, at New Orleans, this twe ntv-ciehth day 
of December, eighteen hundred and forty-four. 

M. TUREAND, 
Not. Pub. 


Act of Partition ‘@7 bie nel) between J. i Lando and [}. Rodriguez, of 
May (Sth, (S49. 


(rom page 403 to 405, both inclusive.) 


forty-nine, and of the Independence of these United States the sev- 
enty-third year, at 10 o'clock in the morning, in virtue of a rule 
taken in the second district court of New Orleans on the third of 
May, and made absolute on the ninth of May, one thousand eight 
hundred and forty-nine, in the matter of “ Benjamin Rodriguez vs. 
Jean Jacques Jandot.” which rule ts in the following words, to wit: 

“The rules taken In this case on the Sd of May instant, by de- 
fendant herein against plaintiff, to show cause why the parties 
herein should not be referred to Joseph Lisbony, notary public of 
this city, to continue the judicial partition agreeably to the plan 
made at the request of both parties by L. Surgy. surveyor, and also 
to draw lots and pass a notarial act ot partition recording Lo 
law, said act of partition to be afterwards submitted to the court 

for its lhomologation, In conformity with article 1296 of the 
Y125 Civil Code, came on this day regularly for trial—present, 

Julian Leghers, for plamtill in rule, defendant in rule not 
appearing—when the court being shown that the said rule has been 
served according to law, and, hearing argument of counsel, it 1s 
ordered, adjudged, and decreed that the said rule be made absolute, 
both partics paying equally one-half of the costs of these proceed - 
Ings. 

And a duly certified copy of the aforesaid rule is annexed thereto 
for reference, | ’ 

L, Joseph Lisbony, notary public, commissioned for the City and 
parish of New Orleans, State of Louisiana, and there residing, after 
notices served upon the aforesaid Benjamin Rodriguez and Jean 
Jacques Jandot three whole days before the present date, Lo wit, the 
fourteenth of May, 1549, informing the aforementioned Messrs. 


On this, the [Sth day of May, one thousand eight hundred and 


w 


ne 
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Rodriguez anal Jan Lert th) it the pa LITTTORM Sp ‘ified in the fev rore 
rule would be eflected before me on this day and hour, and notify- 
lng them La) be presen end lt) Is thi r inh, Which notices Were 
served as follows, to wit, upon Mr. Rodrieucz at his domicil, and 
upon Mr. Jandot personally, procecded as follows to the partition of 
a lot situate in the Suburb St. Mary, in this citv, ino the istet @om- 


t 


prised within Cireus, Phillippa, Povdras, and Perdido streets, meas- 
urine (in American hieasure) thirtvenine feet elev no omeches front on 
the aforementioned Cireus street by ninety-five feet ereht inches in 
depth, between parallel lines, belonging to the aforesaid Rodriguez 
and Jandot, cach mn the proportion of an undivided half which 
halt they severally a “HULL De ‘has thereol froma the sueces- 
SION of Jolin Minturn b> chert of thi TWeres fourth ort NInrel. one 


thousand ceieht hundred and forty-eight, passed before William 
Christy, notary. Previously to the procecdings herein ao plan of 
subdivision of the above-recited lot of cry’ sinned betel I) a drawn by 


A. Castaing, survevor, on the fourteenth of May, ISt9, in order to 
SCTVE for the Present partition, cLELGe I revo alien “| lor referenee, 
Which plan was prepared upon a plan drawn by L. Surg, surveyor, 
1) the twelfth, of April, on thousand erelil hundred cunied lorty- 
elelit. 

According to the plan of subdivision made by Castaing the afore- 
suid lot of ground is divided into two equal parts, marked “A” and 

“Bb,” each of these two parts measuring (by American meias- 
9124 ure) seventeen feet eleven inches and four lines front on Cir- 

cus street by ninety-five feet cight inches in depth, between 
parallel lines, the part marked “A° being nearer to Poydras street, 
ane the peer : 3” bere hearer to |’ rdido street, 

Upon which plan [, the subseribing notary, did) proeeed to effect 
the said partition, in presence of the aforesaid Jean Jacques Jandot, 
domiciled in this citv,and in presence of Mr. Charles Victor Fon- 
lon, domiciled in this city, named by me, notary, to represent in 
the present partition the said Bonjamin Rodriguez, the said Benja- 
min Rodriguez not having appeared, though daly notified so to do 
by me, the notary, as above recited, 

And in the presence of the said Messrs. Jandot and Fonlon, and 
of the witnesses herematter named and undersigned, | drew up two 
certificates, Upon one of which | wrote the letter A. and pron the 
other | Wrote the letter 1}. the rf tters \ ania Das storesaid, being the 
letters by which are designated the two lots of eround to be clivided 
between the sata Jandot enna Rodrig /, according to the plan of 
subdivision above mentioned, Thi two certificates, as aforesaid, were 
by mie placed Ina hat to be drawn out at hazard, the certificate A 
being the representative of the lot designated by the said letter A, 
and the certificate I} the re pres htative af thy (>i it Jenated by the 
said letter B in the aforementioned plan of subdivision of the entire 
lot drawn by A. Castaing. And after having shaken the two certifi- 
cates, as aforesaid, in the said hat, in presence of the witnesses, 1 
presented the said hat to the said Fonlon, who extracted from ita 
certificate, which, bein opened yy ric’, the notary, Wills found Lo be 
the one bearing the letter A. 
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Consequently, in virtue of the present partition and casting of lots» 
the said Benjamin Rodriguez shall be from this day the exclusive 
owner and proprietor of the said lot of ground marked by the letter 
A, and the other lot of ground, designated by the letter B, shall be- 
long exclusively to the said Jean Jacques Jandot. 

Which act was done and passed at New Orleans the same day, 
month, ana year, as above mentioned, mn presehcee of Messrs. Lewis 
(Jucmper and Alexander Castameg, Witnesses hereto required, and 
domiciled in this city, who have signed with the aforesaid, Messrs. 
Jandot and Fonlon and me, the Holary, ‘Liter reading being 

made. 
9125 (Signed) J.J. JANDOT. 
| FONLON. 
A. CASTAING., 
LEWIS QUEMPER. 
JUL LISBONY, 
Not. Puh. 


A true ane correct COPY. 
New Orleans. the 1Sth of June, 1S49. 
(Signed) JH LISBONY, [sear] 


Not. Public. 


Act of Nal from ei A. I}. Martin ty) M. I}. Moyse, I WW” om of March 
OOM, IS36. 


(Irom page 409 to 411, both inclusive.) 


On this, the thirtieth day of the month of March, of the year one 


thousand eight hundred and thirty-six, and of the Independence of 


the United States the sixtieth year, before me, Louis 'T. Caire, notary 
public in and for the City and parish of New Orleans, duly commis- 
sioned and sworn, and in the presence of the witnesses hereinafter 
named and undersigned, appeared Mr. Joseph Antoine’ Bonnaven- 
ture Martin, residing in the City of New Orleans, in St. Mary 
suburb, who has, hy these presents, sold, ceded, conveyed, given 
order, and abandoned from this day and forever, and promised and 
bound himself to guarantee from all troubles, donations, mortgages, 
evietions, alienations, and all other ineumbrances whatsoever, Lo 
Mary Thereze Moyse, f. ¢. w., widow of Jean Baptiste Ambroise, f. ¢. 
w., residing in the City of New Orleans, on Philippa street in’ the 
Suburb St. Mary, here present and accepting, and acquiring for her- 
selfs her heirs and assigns, a lot of ground of an irregular form, situ- 


ated on Pigeonnier or Perdido street, St. Mary suburb, in the city of 


New Orleans, designated by the number cleven upon the plan of a 
portion of Jand situated in said suburb, between Pigeonnier or Per- 
dido, Circus, Philippa, and Poydras streets, and which plan is de- 
posited in the office of G. kt. Stringer, a notary in this city, by act 
passed on the twenty-seventh of December, one thousand eight hun- 
dred and twenty, the said lot being (by lrenech measure) thirty feet 
one inch front on Pigeonnier or Perdido street, ninety-six feet ten 
inches in the direction of numbers nine and ten on the plan herein- 
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before specified, elghty-two feet three inches on the side of the 
9126 property heretofore belonging to Mr. Mr. Vineent Rillicux, 

and twenty-nine feet nine Inches on the line which divides it 
from No. seven of the same plan, together with the buildings con- 
structed on the aforesaid lot of ground, their appurtenances and de- 
pendencies, the aforesaid lot of eround to be transferred as it stands, 
with ail the rights and privileges depending thereon, without any 
exception or reservation whatsoever, the purchaser not desiring any 
further designation of the said lot, declaring that she has examined 
it, knows 1t well, and is content with it. 

The property -old as above set forth belongs to the said Martin im 
consideration of the sale thereof which was made to him by Mr 
Garrittson Austin, as appears by act passed before Tlughes Pedes- 
claux, notary, in this city, on the 16 of June, one thousand eight 
hundred and thirty-five. The said Martin, in order to supply the 
silence kept upon this subject in the above-recited act, declares that 
it is to his perfect knowledge that the said Austin, his vendor, had 
not been married and had not been intrusted with either the tutor- 
ship or curatorship of any minors, interdicted persons, or absentees 
whatsoever before the sale specified above. 

The said purchaser declares that she has made an investigation of 
the titles anterior to the one above recited, and that she does not 
desire any reference thereto to be made herein, it being well under- 
stood that she reser-e- to herself the entire effect of the guarantee 
for which the said Martin has bound himself, as above set forth. 
This lot of ground, these edifices, and dependencies, as aforesaid, to 
be from this date enjoyed, used, and disposed of in full ownership 
and enjoyment by the said purchaser, her heirs and assigns. 

The present sale is made lable to the servitudes by law, in con- 
formity with law and usage, for and im consideration of the sum of 
two thousand nine hundred dollars, in part payment of which the 
aforesaid purchaser has at this time paid to the said Martin in cur- 
rent money, counted and delivered in presence of the notary and 
the subscribing witnesses, the sum of fourteen hundred and fifty 
dollars, which sum the said Martin hereby acknowledges as part 
quittance thereof; and as to the sum of fourteen hundred and fifty 
dollars composing the complement of the aforesaid price, the said 

purchaser binds herself to pay it to the said Martin, or in 
127 his favor to the bearer of the note (hereinafter to be speci- 

fied), within a year, to date from this date. And in order to 
facilitate the payment of the aforesaid sum to the said Martin, the 
said purchaser has on this date given him a note of the value of 
the equal sum of fourteen hundred and fifty dollars, subsertbed by 
herself to the order of Mr. Francois Sel, who indorsed it, which 
note Is dated on this day, and is payable in a year from its said 
date, the said note being signed and countermarked “Ne varietur” 
by the said Caire, notary undersigned, to the end that it may be 
identified with the present act, and being afterwards handed to the 
said Martin, wlio hereby acknowledges the same, and gives acquit- 
tances thereof. To secure the payment of which sum of fourteen 
hundred and fifty dollars, and consequently of the said note, the 
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wenty-six day of August, one thousand eight hundred and seven, 
the said) Dame Widow Bonnard Venture Martin avreeme that these 
proceedings shall be recorded in the mort | 
favor of thie Sil | Widow Ambre 

The said Dame Widow Bonnand Venture Martin declares that 
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she — charged neither with the tutrixship nor curatorship of any 


vagve ollice of this city in 
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minors or Interdicted or absent persons. 


[| Is wel] Li biede rstood chia Hereed Tibet thie said Dame Widow bon- 
nand Venture Martin shall be discharged from the sure tvship given 


a 
; 


by her as above recited, as Soon as the suid Dame Martin will have 
renounced ima valid manner the aforesaid rightstand mort- 

9130 eave which she exercises or might exercise over the property 
sold as above set forth, and that then will be oranted to her 

il clear and plain rep VV of the bhiortvave by her aor ec to us above. 
According to a certificate of miort rmige elven this day by the C- 
corder of hortvaves of this city, nid whieh Is hereto annexed, it iL} )- 
poars that there is no mortgage recorded against the said Dame 
Widow Bonnand Venture Martin on the property which she has, as 


above recited, mortgaged in favor of the said Widow Ambrots 
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According to another certificate viven this day by the same re- 
corde ¥ and also hereunto annexed, it appeals threat there In he other 
Mortgave recorded aeailist the sec Martin Ubpot the property by 
him sold, as above, to the said Widow Ambroise than the one to 
which he consented ly el passed before [lughes Pedesclaux, hotary, 
and dated the sixteenth of June, one thousand eight hundred and 
thirty-five, in favor of G. Austin as security for a thousand dollars 
and interest at eight per cent. per annum. 

The said Martin binds himself to pay immediately with the money 
on this day received by him im precy pavinent of the price of the 
present sale the sum, both principal and interest, due upon the 
‘tvave aforesaid, and Immediately thereafter to ratse this. mort- 
ve from the records of the recorder. 

Done and passed in my office, at New Orleans, the day, month, 
and year above set forth, in presence of Messrs. Charles Dareantel 
and Phillippe Lacoste, Witnesses hereto required anil domiciled In 
this citv, who have signed with the parties and me, notary, after 
reading a Deen made, 
(Signed) MARIE THEREZE MOISE, 
Widow of J. I}. Ambroise. 
her 
Wipow BONNAND VENTURE x MARTIN. 
biark, 
(Siened) J. H. B. MARTIN. 
CHARLES DARCANTEL. 
PH. LACOSTE. 
(Signed) LOUIS T. CAIRE, Not. Pub. 


[| hereby certify the present copy to conform with the original 
how Th) Tha oflice for reference. 
In faith whereof [ have sloned these presents and have hereunto 
affixed the seal of my office, at New Orleans, on the fourth of April, 
one thousand eight hundred and thirty-six. 
Y151 (Signed) LOUIS T. CAIRE, Not. Pub. [seau.] 


Act of Sal and Lypothecation (an Br neh) hy levecutors of D. Clark lo 
Azelic Lavigne of December 25th, 1820. 


(irom page 11? to 414. both inelusive.) 


Before Savinien Blane, notary public, duly commissioned, for the 
City anid parish of New Orleans, second senatorial district of the 
State of Loutsiana, there residing, and in presence of the witnesses 
hereatter tamed and undersigned, appeared Messrs. Richard Relf 
and Beverly Chew, proprietors, residing in this citv, herein acting 
in their Capacity of te stamentary executors of the late Daniel Clark, 
and, further, as endowed with the veneral ana special procurations 
of Widow Mary Clark, residing at Germantown, in the State of Penn- 
svivania, the mother and sole heiress of the aforesaid Mr. Daniel 
Clark, pursuant to the procuration under private signature, and 
dated the se cond of October, OC thousand eloht hundred sinned thir-. 


tech, duly registered In the office of the late John Lynd, notary, 1) 
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this city, by act passed under date of the twenty-second of April, 
one thousand cight hundred and seventeen. 

The “id parties, appearing, ssid nia declared threat 1?) PUPStANCe 
of the public sale by auction which they enused lo be rade 1) their 
above-named Capacity 1) the nineteenth of the present month, 
through the agency of Mr. Toussaint Mossy, public auetioneer mn 
this city, of the Property composing the estate of the 11d Daniel 
Clark, deceased, they sell, cede, and transfer, moreover, by these 
presents, from this day and forever, with promise, in the eapaeity mn 
which they act here, of guaranty from all troubles, evictions, and all 
other ineumbranees whatsoever, and also from all debts and = mort- 
ges Which may appear in the certificate of the conservator (re- 
corder of mortgages) In this citv, under date of the twenty-seventh 
f the mionth here mentioned, lo Azelie Laviene, free colored 
woman, residing in this citv, grantee, here present, who accepts and 


i 
— 


acquires for her, her heirs and aussSlVbs, a lot of eround situated in 
laubourg st. Mary, designated by the number two on a plaan of 
eleven lots of ground drawn by Joseph Pilié, surveyor of this city, 
under date of the fifteenth December of this present year, which 

plan was deposited in my. office by the said vendors in 
W152 their capacity as aforesaid, pursuant to an act passed in my 

office, under date of the twenty seventh day of this month: 
the sid lot of eround bee the Corner of Povaras ana (‘ircus Streets, 
having a front of SIXtv feet on Clreus street, nid a depth of elelity 
fect nine Inches (French measure) on Povdras, bounded on the front 
side by the lot of eround known as No. four, and on the other ly 
lot No. one, whrich lot of ground forms part of the property com pos- 
Ine the SUCCESSION oft ‘lark. iis hen lie be 1} eeu | by litm, tovether 
with a larger lot of ground, from the late Pierre Pedesclauy, de- 
ceased, during his life, a hota public, under date of the twentieth 
of August, eighteen hundred and seven. 

The present act of sale is passed) and discussed for and in consid- 
eration of the sum of six hundred and fifty dollars, which said pur- 
chaser, In accordance with the acts of sale made at auction as above 
stated, promises and binds herself to pay and acquit herself thereof 
in three equal instalments, in one, two, and three years from this 
date, and in accordance therewith she has oly nand exhibited three 
notes of two hundred and sixteen dollars and sixty-six and 3 cents 
each, subseribed by Alexander St. Amand, under date of the nine- 
teenth of the present month (the day of the cljuciication ), to the order 
of and indorsed by eugene Carlin. of this CIty, ane pavable 1) Ole, 
two, and three years from their respective dates, which three notes 
together make an aggregate sum of six hundred ‘and fifty dollars ; 
and, after haying been countersigned “ne varietur” by the under- 
signed notary, to identify them with the present act of sale, were ac- 
cepted, received, and withdrawn by the said vendors, who acknowl- 
edge and declare the sume, and in their capacity vlVe acqulttance 
thereof to the said purchaser, under the faith of their pavinent at ther 
respective maturities, and for thi euarantee of the pavinent of the 
three notes above mentioned the lot of eroune sold as per this act of 
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Done and Prise dat New Orleans, in my office, tlits twenty-viehth 
: } } } } } 


davot December, « lrhteeh hundred and CWenty, mn presence ol \lessrs, 


'" . ; } . ee . . . . ee ” 
llueh I. (sordobh and Lewls \| beanie VY. WItTheCSSCcs, It shine Iti this 
. ’ 1} ? . } . } 
city, Who, as wellas the contracting parties, have signed with the 
hnotarv public undersigned, atter reading bere mace. 

. . . . ©& ’ } ° ’ ° ! ? 

Phe said lady purchaser bene requested to sien the act, declared 

. if Mee 7 | ie, et = 
that she was unable to write. and consequently made her ordinary 


(Siened) RICHARD RELE. 
, BEV. Came. 
i 
AALLII 4 LAVIGNE. 
Ll. BL. LAM. ~ 
HU. KR. GORDON, 
SAVINIEN DIAANC, 
Not. Pub. 

I. the undersigned, Felix Cori notary public. duly sworn and 
COI hone, TO the A ity anid Diteeie o Ni \\ Oriloans, certify the 
foregoing to be a true copy of an act in the archives of Savinien 
Diane, heretofore notary public in this citv, whose successor in office 
lam 

ln faith whereof T lave sie ese presents and aflixed hereto 
the seal of m te New Ort iis s nith dav of Maas clelit- 
t nh hundred wand | \ Vo 
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residing in this city, who by these presents has sold, ceded, and trans- 


’ 


ferred. with cession and subrogation of and mm and to all the 
tod rivlits uid ietions aodaibst all preceding Vendors, with euar- 

shitee from etl troubles (LORMLLIONLS, slichations, debts, rmiort- 
vagves, evictions, and all other incumbrances whatsoever to Mr. Jolin 
[lidddleston, residing in this city, now present, and who, as purchaser, 
aecepts lor himself, heirs tLlleh GiSS1TO@ nS. a let of erounad situated 11) 
the Suburb St. Mary, designated by the No. two, on a plan of eleven 
lots of ground drawn by Joseph Pilic, sarvevor of this city, under 
the date of the fifteenth of December, cighteen hundred and twenty, 
siniel deposited i the office of Savinien Blane. then Houiry inn thits 
city, the said lot of ground being the corner of Povdras and Circus 
streets, Hiecasurine (according to french HLCUSULE) SINT feet on Cireus 
street and cighty-nine fect nine inches in depth on Povdras street, 

‘ping 


bounded on the front by the lot of ground known as No. four, and 


in the rear by the lot: No. one, together with all the buildings, ap- 
PUPTCNANCes, aid Hiiprove hnichtis Oo suid lot of evround, Without any 
CAC plion or reservation Whiatso Ver, the whole bere well known La 


the purchaser, who is content therewith, 

The said lot belongs to the vendor in consideration of a purchase 
Which she made from the estate of Dantel Clark, pursuant to an 
ict pissed before the said Savinien Blane, tha 1} notary ae this city, 
under date of the twentyv-eighth «| i \ of 1) connby Fo." lehitecn hundred 
and twenty, to which the parties are referred for further information. 

by the certificate of thie rt Cored I of Hiorlvares, ye army equal date 
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Lhere are io Mioreaves ree orded avulnst thie 


herewith. it appears tha 
Vi hedor (o)) thie prPcrpn rtyv sole ti thits Dbresent act 

The present sile Is made | vl in consideration of the sum. of 
! 


fourteen thousand dollars, in part payment of which the vendor 


— 


acknowledges to have this day received from the purchaser in cur- 
rent money, connted and delivered mn presence of the motary and 
the witnesses undersigned, the sum of seven thousand dollars, for 
“i much of While I) itll eC Ultth hee Is Pere by vive, 

Lh regard to the balance ther if) amnountine ceeeriee equal sum of 
seven thousand dollars, the purchaser binds himself to pay in six, 
twelve, eighteen, twenty-four, thirty, and thirty-six months, in aec- 
cordance wherewith he hieis {hits Chet \ OE li SIX LO Les, subseribed by 

himsclf under this date, to the order of John Nicholson, whe 


} 


Yloo lias midorsed them, each note being of thesum of eleven hun- 


‘ 
1} 


dred and sixty-six dollars sixty-six and % cents, payable at 
<1x, twelve, elvhiteen, LWehtyv-lour, thirty, and thirty-six months from 
date, Which site hotes Were count rstoned “ne varilur ” by the Ulli- 
dersigned hoatary to hdentitv them with these presents, and reniitted 
by him to the vendor, who acknowledges the same, the property 


sold by these presents betng and remaining specially mortgaged, 
and by privilege, unt 


| 
the bearers thi reot, Phe pres it sale I~ rte broreover iN) cousid- 


i 
4 


ie =yte hotes, ln flavor of 


eration: of the oblivats ti tiuixe ii by thie purchaser, wh } lyitacts liimaself 


a 


° ] > . . ? j . : . : 
to execute the lease Chteread tite Vy the Vendor tor two vears Trom 
the first of April nextof the house forming the corner of said streets. 


ln consideration of which the vendor transfers to the purchaser 
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all rights of ownership wna others which she holds or melt hole 
over the property forming the object of the present sale, dispossess- 
Ing herself thereof in favor of said purchaser, so that the said pur- 
chaser, his heirs and assigns, may, in virtue of and by the terins of 


these presents, Lise ana dispose of, from this day and forever, the 


aforesaid lots and buildings tn full and perfect ownership. 

Done and passed at New Orleans, at my offiee, the day, month, 
and year above specified, in presence of Messrs. Justin Casberque 
and Charles Vietor Toulon, witnesses hereto required, cunic residing 
in this city, who together, with the said notary and purchaser, have 
signed. In regard to the vendor she declared her inability to write 
or sigh. She, therefore, made her ordinary mark after reading being 


mise. 


(Signed) J. TI DDLESTON. 
her 
AZLLIK LAVIGNE, f. w. e. 
mark. 


TOULON. 
. J. CASBERQUE. 
: RERAUD, Not. Pub. 


A true and correct copy. 


RERAUD, Not. Pub, 


[, the undersigned, comptroller of alienations, certify that the 
present act of sale was revistered this day 1 my office Ino book No. 
20, folio 110. 

New Orleans, the twenty-fourth of March, eighteen hundred «& 


thirty-six, 
(iT NEES. Regist ? 


O16 Act of Sale (ai French) from Jolin Lliddleston ln thi, Ni if? Orleans 
and Carrollton P22. P. Company, of May 27th, S36. 


(i rom prere 116 to 417. both inelusive.) 


STATE OF LovuIsIANA, Parish of Orleans : 


On the twenty-seventh day of May, in the vear one thousand 
eight hundred and thirty-six, before me, Louis Feraud, notary pub- 
lic in and for the parish and the City of New Orleans, and in the 
presence of the Withesses herematter named and undersigned, il})- 
peared Mr. John Hiddleston, residing in this city, who, by these 
presents, has soid, ceded, and transferred with cession of, and sub- 
rogation in and te, all the rights and actions against all) preceding 
vendors, and with guarantee from all troubles, donations, aliena- 
tions, debts, mortgages, evictions, and all other encumbrances what- 
soever that May arise from his actions and promises alone to the 
New Orleans and Carrolton Railroad Company (this being accepted 
for the aforesaid COTM PANY by Mr. Dominique l’'rancois Burthe, its 
president, in accordance with a resolution of the direetors of the 
siti COM Paliy, passed In their session of the twenty-third of Febru- 
ary last), a lot of ground situated in Suburb Saint Marvy of this city, 
designated by the number two on the plan of eleven lots of ground 


- J 
_ -y 
. = 
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- “9s 
. ww 

oe 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. oil 


drawn by Joseph Pilie, surveyor of the highways of this city, on the 
fifteenth of Deeember, one thousand cight hundred and bwenty, anne 
depositod in the office of Lavinien Blane, at that time a hotary 1 
this citv, the aforesaid lot forming the corner of Povdras and Circus 


streets, and measuring (I*rench feet) sixty feet front on said Circus 


street by cighty-nine feet nine inehes mM depth, and front on the 
aforesaid Povdras street, being bounded on one side by lot number 
four, and in the rear by lot number one, together with all the build- 
igs, AL pPpPurlenances, euniel Improvements thereon, without « xception 
or reservation Whatsoever. 

The vendor Is the owner of the lots and buildings afore deseribed, 
In consideration of a purchase which he made thereof from Azelie 
Lavigne, f. ce. w., residing in this city, as appears by the act passed 
before the undersigned hotaryv, on the twenty-ninth of February 
last, to which the parties are referred for further Information. 

The present sale is made in consideration of the sum of fourteen 

thousand dollars, in part payment of which the verdor hereby 
M157 acknowledges that he has received in current money from 

Mr. Burthe, paying in the name and with the funds of the 
aforementioned company the sum of seven thousand dollars, for so 
much of which iit) acquittance Is hereby FIVen. 

In regard to the balance thereof, amounting to an equal suln of 
seven thousand dollars, Mr. Burthe, in lis aforesaid capacity, binds 
the company which he represents to pay it In acquittance of its ob- 
ligations to the said Mr. Hliddleston by paying and withdrawing 
when they respectively become due the six notes, each of the amount 
of eleven hundred and SIXtV-SIX dollars SIXtV-SIX and two-thirds 
cents, subseribed by him on the twenty-ninth of February last to 
the order of Mr. John Nicholson, who has indorsed them, and which 
are pavable at six, twelve, cigliteen, twenty-four, thirty, and thirty- 
six months from their date, which notes were presented Ly the said 
Iliddleston to the said Azelie Lavigne, his vendor, as puVyvenrent of 
the balance of the price of the sale resulting from the aet of the 
twenty-ninth of February last. 

The present sale is made, moreover, upon conditions that the 
aforesaid company, as Mr. Burthe, in his capacity as aforesaid, binds 
it by their preselles to do, obligates itself to execute the lease entered 
into by the said Azelie Lavigne for two years, to date from the first 
of April last, of the house and improvements forming the corner of 
the said Poydras & Circus streets, to the end that Mr. Hiddleston 
may never be embarrassed, prosecuted, or called to account relative 
thereto. Dy the certificate of the recorder of mortgages of this city, 
bearing even date herewith, it appears that there is no other mort- 
gage recorded against the vendor on the lots and buildings thereon 
this day sold than the one granted by him, as is shown by the act of 
sale hereinbefore specified in favor of the said Azelie Lavigne, his 
vendor, to secure the pavinient of the aforesaid sum of seven thou- 
sand dollars, of which mortgage Mr. Burthe, in his aforementioned 
capacity, assumes the full and entire reversion. 

In consideration of which the vendor transfers to the said eom- 
pany all rights of ownership, and any others which he holds or 
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cent. per annum from their date until final payment, which notes 
having been slened and countersigned on varietur | by the under- 
signed notary, to identify them with the present act of sale, were 
viven up to said Mr. Perret, who acknowledges them and gives due 
acquittanece theretor. 

Kor the Security of the prrvinent of the above-named hotes ana 
interests above stipulated, the property above described and sold 


remains specially mortgaged in favor of said syndic, being in every- | 
thing the bearer of the aforesaid notes, until their complete and final oF 


payment; the said purchaser binding himself not to sell, alienate, 
or mortgage the property above mentioned to the prejudice of the 
present mortgage. 
This sale is made moreover under the express conditions, with 
the mutual consent of the parties, that all taxes or contribu-. 
Lt] tions of whatsoever nature they may be due to the COPPOra- 
tion of this city or to the Municipality No. Two, in whieh 7 
is situated the property above mentioned, until the day of the 
adjudication should be acquitted and paid by the syndic out of the 
funds belonging to the bankruptey. 
In accordance with the foregoing, and under the reservation of 
‘ the mortgage afore mentioned, the said Mr. Perret, in his capacity, 
places the purchaser over, and subrogates him in and _ to, all his 
rights of ownership whatsoever they might be which the said Bontin 
had to the lot of ground and buildings above mentioned, even In 
and to all the rights and actions of recourse mM Warranty which he + 
might have against all preceding proprietors, with the understand- 
Ing that from this day and forever the said purchaser shall be at- 
tached therefor, ana chipowered to enjoy, Use, ania dispose of the 
sume as of a property belonging in full ownership to him. Pursuant 
toa certificate delivered this day by the recorder of mortyages for 
the City and parish of New Orleans, bearing equal date herewith, 
anid annexed for reference to an act in my ofhee under date ot this 
day, it appears that the property above mentioned is free from mort- 
ein the name of the insolvents. 
‘his act is made and passed at New Orleans on the day, month, 
cui Vvear above mentioned, in niy office, in Presence of Messrs. C'y 
Courbe Ladrevere and Guy Duplantier, witnesses hereto required 
and domiciled in this city, and myself, notary undersigned, having 
signed after reading being made. The original is signed Ik Verret, 
Miguel Gabriel, Cy Courbe Ladreyere, G. Duplantier. 
LOUIS TT. CAITR, Not. Pub. w 


vel 
— 
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| certify that this is a true copy of the original on file in the office 
of Louis ‘T. Caire, my predecessor. 
New Orleans, May 26th, 1857. 


HW. PAUL -CAIRE, Not. Pub. 


Act of Nu] { vT bere yeh) of NJiniy Ss. (i); Oetolhe 7. IS13. hy Clark's Niece ssion 
ly ay la Crow. 


(Irom praiee I51 to 452, both inclusive.) 


Before Mare Lafitte, notary public, duly commissioned for the 
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City and parish of New Orleans, second senatorial district of the 

State of Louisiana, there residing, and in presence of witnesses 
O142 hereafter named and undersigned Mr. Richard Relf, residing 

In this city, who, in the name and as testamentary executor 
of the late Daniel Clark, and administrator of the property com- 
posing his succession, and in conformity with the act of sale made 
at auction by the register of the court of probates, on the fourth and 
fifth of the present month, has by these presents sold, ceded, and 
transferred from this day and forever, with promise of guarantee 
from all troubles in regard Lo ownership, and from the maladies pre- 
scribed by law, also from all debts and hiorteages which thay appear 
In the certificate of the conservator (recorder of morteayges ) In this 
city, under the date of the present date, to Mr. Francois Dusnan de 
la Croix, a resident and proprietor in this parish, purchaser for him- 
self, heirs, and ASSIGTIS, twenty-thire e slaves, whose bames are as fol- 
lows, to wit: Polly and her two children, John and Julien; Meron, 
Phoche, Hibo,’Tom, Turkey, John, Jambon, Manny, Wallanece, Seven, 
John, Ninny, Esther, James MeCatt, Hannah, Phil, Betsy, Monson, 
Ksther, Minning, Cambridge, and Rachel, all of which slaves are 
perfectly well known by the purchaser, and form a portion of the 
property belonging to the estate of the said Daniel Clark, deceased, 
to whom they belonged. | 

The present act of sale is made for and in consideration of the 
sum total of eight thousand eight hundred dollars, being the price 
of the twenty-three slaves above named, and which sum the pur- 
chaser has paid in cash previous to the passage of this act of sale to 
the vendor, who, in lis capacity aforesaid, acknowledges the same, 
and gives by these presents good and valuable acquittance and dis- 
charge thereof to the aforesaid purchaser, with renunciation of ben- 
efit of law, non aumerata pecunid, and others relative thereto. 

In consideration of which the vendor in the aforementioned name 
and capacity by which he acts, transfers to the purchaser the rights 
which Daniel Clark had or might have had (or which night be 
assumed by his heirs) over the twenty-three slaves sold by these 
presents, to the end that the purchaser, who hereby acknowledges 
himself to be from this day In wood and due POSSOSSION thereof, can 
Chjoy, use, and dispose of the aforesaid slaves in full ownership ils 
a property belonging to him by this act, thas promising, binding 
himself, &e., and renouncing, Ke. 

Done and passed at New Orleans, in my office, the sixth day of 
October, in the year eighteen hundred and thirteen, and the thirty- 

eighth of the American Independence, in presence of John 
9145 Bte. G. Veron and Michel J. B.S. Touversy, witnesses hereto, 
who, as well as the contracting parties, have signed with the 
notary public undersigned, after reading been made. 
(Signed) RICHARD RELF, /. 
DUSNAN pe La CROLX, 
VERON. 
TROUVERSY. 
Meo. LARUPTE. 


1010 THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES 
; 
| certily tha fore cole to he ntrue copy ol thre original acl from! 
the archives of AM. Lafitte deposited im my oflice. 
(Signed) A. MAZUREAU, [seat] 
Not. Pith. 
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(rom prcdere foo to LO of the t wuscript. ) 


No. 2 4.—Creronimo Deseranees with Marta Julia Carriere. On 
Tue say, tha st cone Len of ‘a (“4 miber, Colic thousanel SCVCD) hundred 
and ninety-four, T, the undersigned, apostolic Capuchin taisstonary 
and curate of the parish church of St. Louis, of this City of New 
Orleans, the necessary procecdings first having taken place, and two 
prochiumiations been published (the third having been dispensed with 
by the viear), which were made at the parochial mass on Sundays, 
the sixteenth and twenty-third of November, from which resulted no 
impediment, the parties having been prepared by confession and com- 
munion, ane by ne i kod 1) i. ward ic. mutual presen COLSCHE, which 
they gave mn words expressed in my prescnee and that of the withess 
lawfully United 1) Matrimony (reronimo Doseranges anid Marin 
Julia ( ‘arrk ré. the former a native oft the city ot Dermond, in) lranece, 
lawful son of Juan Bautista Deseranges and of Maria Francisca. 
ltoux, both natives of Cl rryponit, and the latter il native of this par 
ish, lawful daughter of Juan Carricre, a native of Libourne, in Gas- 
COnY, and of Maria (‘holt DP, el native of Bora cLUTN. Cruillermo Marie 
Antonio Boudousquie and Simphoriano Catllavet were witnesses, 
As they eould hot now receive the benedtetion notified thre hd to 
present themsclyes after the Epiphany to receive the benediction and 
nuptial blessing, 

And, in order that it miielil chy} ar, | have stoned this on the day, 
rionthy, nid veur LboOVeE CNP “sed, 


(Signed) JOAQUIN pe PORTILLO. 


‘ 
’ 
' 
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Note.—They received the bepedietion and blessing om thy 


14] ixtecnth day of february, one thousand seven hundred ane 
hinety-five. 


ned) te. PORTILLO. 
A true copy from the original. 
New Orleans, 20th of October, 1857. 


G. L. DUQUESNAY, Curate. 
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Second District Court of New Orleans. Suecession of DANIEL CLARK. 
Procda-verhal 


a 


(From page -bod to too, including part on page —.) 


—_— 


This day, the sixteenth day of the month of August, of the vear 
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of our Lord eighteen hundred and thirteen, and the thirty-eighth of 
American Independence, we, Gallien Prenal, one of the justices of 
the peace for the City and parish of New Orleans, were present at 
the decease of Daniel Clark, this day at six o’clock in the afternoon, 
nid Were requested by Mr. Richard Relf to aflix the seals on all the 
pRUpers belonging to the estate of the sail Daniel Clark, for the ae- 
complishment of which we, in presence of Messrs. James Pitot and 
Dusnan de la Croix, the: said Richard Relf having been requested 
hy us to represent the papers of sid estate, and conducted us to fo 
the Poon of sad deceased, proceeded, 1) presence of the Withesses 
above named, to remove all said papers and to place them in a desk 
and armoire which we found in the room of the deceased, after 
which Wwe atlixed thie = 4 als Ot) the doors of the POOtTr ane placed Mr. 
Francisco Morales as guardian of the said room, who promised, 
under oath, to fulfil- well and fuithfally the «cuties of his charge, 
and has, together with us and the witnesses above named, siened 


the Sabie day, month. and year above mentioned, 


FRANCISCO x MORALES. 
mark, 

At the moment of closing the Proces-ve rhal the said Richard Relf, 
having found ina trunk of the deceased his olographie will, we re- 
move It In presence of the witnesses above named for the purpose of 
delivering it to the honorable judge of the court of probates. 

(Signed) JAMES PITOT. 
DUSNAN pe ta CROLN. 
RICHARD RELE. 
GALLIEN PRENAL, 
Justice of the Peace. 


Q145 Act of Sale from Lrceutors of Clark to Steph n Debon, of date 
ye}, Dee pale 7 IS?0. 


(Irom praioe S30 to Se. both inclusive.) 


before Savinien Blane, hotary, duly commissioned for the City and 
parish of New Orleans, State of Louisiana, there residing, and in 
presehee of the witnesses hereafter named and undersigned, itp? 
peared Messrs. Richard elf and Beverly Chew, propri Lors, resid- 
Ing in this city, herein acting in their capacity of testamentary 
executors of the late Daniel Clark: and, furthermore, as endowed 
with the eeneral anil special procurations of Widow Mary (lark, 
residing in Germantown, in the State of Pennsvivania, the mother 
and sole heiress of the late Daniel Clark, pursuant to the procura- 
tion under private signature, and dated the second of October, one 
thousand eight hundred and thirteen, deposited in’ the office of 
late John Lynd, during lis lifetime notary in this city, by acl 
passed under date of the twenty-second of April, one thousand 
eight hundred and seventeen. 
The said parties appearing, said and declared that in’ pursuance 

of the public sale by auction which they caused to be made in their 
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above-named Capacity, on the nineteenth of the present month, 
through the ageney of Mr. Toussaint Mosey, public auctioneer In 
this CILY, of the PPO py rty of the said Clark, deceased, they ~cll, cede, 
and transfer, moreover, yy these presents, from this day and forever, 
with promise in their capacity and in the name by which they act, 
of guarantee from all troubles, evictions, and all other iIncumbrances 
Whatsoever, and also from all debts and mortgages other toan that 
which will be mentioned and stipulated In the present uct, Lo Mr. 
Etienne Debon, proprietor, here present, who as purchaser accepts 
for himself, his heirs and assigns, two lots of grounds situated in this 
city, designated by the numbers one and two on a plan drawn by 
Charles L. Trudeau, ex-surveyor of this city, under date of the elev- 
enth of June, of the year one thousand eight hundred and one; and 
deposited in the office of the late Pierre Pedesclaux, during lis life- 


time | Holulry, the lot of eround number Ole, forming the Corner ot 


| , 


Toulouse and Burgundy streets, having a front of sixty feet four 
bie hes Ol} Dbureundy Sstrect andl il depth ol One hundred and bLwenty 

feet on Toulouse siveet; and the lot No. two, adjoming thereto, 
9146 having a trout of sixty feet four inches on Burgundy street 

and a depth of one hundred and twenty feet, which lots are 
bounded Oli Ole side by the lol desionated 1) said plan by the No. 
three, and on the other or the rear by the lot designated by the 
number twelve, together with all the buildings of what nature soever 
thereon existing. without any ¢ xception or reservation. * 

The two lots sold in this present act form a part of the property 
composing il preert of the CSLALC of thar seid Daniel (‘lark. ils having 
been acquired by him, together with the No. twelve, by which they 
are bounded, trom James Pitot, hquidator of the partnership which 
existed between hbimselt anid Mr. Lonthots, and clothed with lis pro- 
curation, is My act in the oflice of the late Pierre Podeselaux, notary, 
under date of the twenty-fourth of February, one thousand eight 
hundred and thirteen, the said purchaser declaring that he well 
knows the said property, and is content therewith without requiring 
further deseription. 

The said Vi nilors declare : In) their capach y aforesaid, threat although 
the certificate of the recorder of morteages itn thus city, under date 
of LWeNLY-s¢ venth of the presen month, hereunto annexed, does hel 
mention any Mmortgayes recorded on the two lots sold by these pres- 
chits, vet they are subject to a reversion of the Mortgage which the 
suid Daniel Clark, in the act of sale above mentioned, in the oflice 
of the late Pierre Pedesclaux, under date of the twenty-fourth of 
February, one thousand elelhit hundred and thirteen, assumed on 
liis personal charge, which mnortvage exists In favor of the COPPora- 
tion of this city for the fuarahtlee of the pavinent of an annual and 
perpetual rent, at the rate of five per cent. on a capital of elehteen 
hundred and twenty dollars, which amounts to tlhe sum of ninety- 
Ole dollars per annum, for the two lots above deseribed., 

And in aceordanee therewith, and as an express condition of the 
prese lit sale, the sid ltienne Debon declares by these presents, that 
he assumes on his personal charge the reversion of said same mort- 


gage, places himself in the stead and place of said Daniel Clark in 


a 
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relation to the said corporation, and promises faithfully to pay the 
suid annual and perpetual rent of ninety-one dollars from the date 
of said adjucication. 

The present sule is made and consented to for and in considera- 
tion of the sum of eight thousand dollars, which the said purchaser 

promises and binds himself to prey In three equal jhistalonn hits, 
Jl4g agreeably to the conditions of the sale made at auction, as 

above stated, in Ohe, LWO, and three years from the day of the 
adjudication, and towards the fulfilment of which he has remitted 
three notes, subseribed by himself, under date of the nineteenth of 
this month, each note being of the sum of two thousand six hundred 
and sixty-six dollars sixty-six and 3 cents,and drawn to the order of 
Messrs. Gurbie & Guilliot, of this cILy, who have endorsed them, said 
notes being made payable ip one, two, and three years from their re- 
spective dates; which notes, after having been countersigned “ ne va- 
rietur” by the undersigned notary to identify them with the present 
act of sale, were accepted, recelved, and withdrawn by the said ven- 
dors, who acknowledge and «declare the same, and in their capacity 
and in the name of which they act, give acquittance thereof to the 
said purchaser under the faith of their payments at their respective 
dates of maturity ; and for the guarantee of the pauVvinent! of the above 
notes, amounting In all to eight thousand doilars, and the payment 
of the annual and perpetual rent in favor of the COrporation of this 
cILy, remain specially orto din favor of the estate of Daniel Clark. 

As one of the conditions of the prescil sale, it is agreed by the 
contracting partics that Mir. Lamots shall have the privilege of the 
partition wall which separates his property trom the one sold this 
day to the said purchaser as long as the buildings, which exist at 
this moment, and which are attached to said wall, shall not be de- 
molished. And in consideration of the execution of the said conei- 
tions expressed in the present act, the said vendors, in their Cupmaciey 
and in the name by which they act, transfer to the said purchaser 
all the rights ot ownership Which the estate of Danicl Clark has or 
can have on.the two lots sold Ly these presents to satel purchaser, 
who, from the date of the said adjucication, acknowledges himself 
in cood and due POSSCSSION thereof, and to CLLOV, use, ana dIspose of 
the iforesaicd iis of a Property Ly longing to hyinn ania Loan tinnncate l\ ic - 
quired, 

Done and passed at New Orleans, in my office, on the twenty- 
ninth of December, cighteen hundred and twenty, ino presence of 
Messrs. Hugh K. Gordon and Lewis M. Taney, witnesses residing 
in this city, who, together with the « ontracting parti sand the sub- 
scribing notary, have signed, after reading being made 


(Signed) DEBON. 
RICHARD RELF. 
3 te , BEV. CHEW. 


L. M. TANEY. 

HUGH K. GORDON. 

SAVINIEN BLANC, 
Not. Pub. 
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A true ana eorrect COPY a) the original i) the archives of miy 
othee. 7 
Ih frit I) wher of herve delivered these pore SCTILS, under my hana 
and seal of office in New Orleans, the twelfth of December, eighteen 


hundred and thirty-four. 
(Signed) Ih. GRIMA, Not. Pub. [sear] 


Act of Nali fron Iti hiade Dehon ln A. M. M. iB and M. Conmniage ie 
Drothers. Merchants. of Vth January, [S24. 


(From page 836 to 839, both melusive.) 


Before Mac Lafitte, notary public, commissioned in and for the 
( 1th and parish of N w Orleans, second senatorial district of the 
State of Louisiana, there living and in presence of witnesses herein- 
after named and undersivn d, was present Mr. Charles Lesseps, liv- 
ing in this eitv, who, in the name of and as the general and special 
proxy of Mr. Etienne Debon, absent from the said State, commis- 
sloned by acl recely doin this office the seventeenth of A pril, elo lit- 
een hundrec and twenty-three, having power to sell and alienates 
the propertics, real and nominal, of said Mr. Etienne | lebon, delares 
that he sells, eedes, and transfers by these presents, now and forever, 
with a promise in the name of Etienne Debon, whom he represents, 
Lo fuarahtee from all t roubles, evictions, alienations, and from all 
other incumbrances whatsoever, of what nature soevér, and what 
title soever they may be, and also from all debts and mortgages 
which for what reason and in what connexion socver may exist on 
these properties which will — be the object of the present sale and 
Which will be hereinafter stipulated, to Messrs. L. & M. Commagere 
Brothers, merchants, living In this city, associated together under 
the hae and style of FF iN NI. ( ‘om magere, herein represented by 
M. Michel Comimagere, one of them, accepting and acquiring for the 
said partnership, ther heirs or assigns, two lots situated in this eity, 
designated by the numbers one and two on.a plan drawn on the 
eleventh of June, eighteen hundred and one, by Mr..Ch’s L. Tru- 
deau, then surveyor of this city, and which ts placed in the archives 
of Mr. Pierre Pedesclaux, who was whilst living a notary, as M. 
Savinien Blane hiss established. hy ann act passed before him. wonder 
the date of the twenty-ninth of [> cember, elohteen hundred 
Oli! and twenty: the lot number one forming the corner of Tou- 
louse and Burgundy streets, with a depth of a hundred and 
twenty feet facing on the said Toulouse street, and lot number two 
adjoining the same, measuring sixty feet four inches on the same 
Burgundy street, with a depth of a hundred and twenty feet, which 
two lots are bounded on one side by the lot designated on the said 
plan by number three, and in the rear by that one designated by 
the number eleven, together with all the buildings and improve- 
ments on the said lots, without exception aor reservation. servitudes, 
profitable or onerous, belonging to said lots, and the rights of parti- 
tions as they are specified in the aet to which reference is about to 
he made. 
And the said lots sold, with the appurtenances and dependencies 
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belonging thereto, are the property of the said Etienne Debon, by 
his having acquired them from the heirs of Mr. Daniel Chork accord- 
bie to an act recetved by Mr. Salvinicon Blane, then im Lary, lated 
the twenty-ninth of December, eighteen hundred and twenty, 

The said CG UTES declare that they know perfectly the said lots 
with the buildings thereon herein deseribed, and to them by these 
presents sold: threat he Is siitisti 7 With them iN) the state m which 
they are al this bhoment, nied that he does not desire any tore aie 
ple deseription thereof. The present sale is made under the obliga- 
tion Which the said acquirers assume, and: by which they formally 
bind themselves: Ist, to pay and liquidate all charges and taxes to 
which this Properly, by these Ppreschts sold, is subject ; 2d. lo prey 
and assume the full discharge of the vendor now specified, and also 
of Daniel Clark, the first acquirer of the two lots in the hands of the 
treasurer of the corporation of this citv, a principal sai of eighteen 
hundred ania twenty dollars When it shall become due, whitch Is the 
price for Which the sitcl COPpPoOratlol of tits city leis sola the hdenti- 
cal two lots to the said Clark, with the obligation, until the payment 
of the said principal sum of the annual and perpetual rent of 
live per cent. on the capital, amounting to a sum of ninety-five dol- 
lars a vear for the sitld rent, Which must be also prattel Into thie lanes 
of the setid treasurer: anil 11) COTISCY METICe whereol the sad CCPULPCrs 
declare ly these presents threat t hve . @ it] GSsSullne thas chare’e L>\ right 


| 
afi 


of reversional Inortgage, lo Which the said Daniel Clark has con- 
sented in favor of the corporation of the CILY, for si CUPILYV for 
a the pavenent both of the std prinelpel SULt of crelter nh hun- 
dred dollars and the annual and perpetual rent dependent 
thereon, iis dppears by el J KISS 7 before \Lr. Pierre Pedesclaux, 1hO- 
tary, on the twenty-fourth of February, one thousand eight hundred 
and thirteen; by which mortgage the said Etienne Debon, vendor, 
by these presents, after the charge of said title of reversion which he 
lets acquired from thi heirs of Clark, these hlentical two lots nl 
which the said morteage is established according to act already re- 
ferred to, passed before M. Savinien Blane on the twenty-ninth of 
December, one thousand elylil hundred ane LWeLILY, the sitll pur 
chaser SSUES, 1 full discharee aD the seta (‘lark ane Debon, each 
and every inscription of this same mertgage now by right of rever- 
sion recorded lei hist ne 
The present sale is made for and in consideration of the sum 
of five thousand five hundred dollars, which the purchasers promise 
anid binel themsclves lo prey uti acquit, LO wit, LW thousand sevell 
hundred and fifty dollars in one year, thirteen hundred and seventy- 
live dollars in eighteen months, and thirteen hundred and seventy- 
five dollars in two vears, counting from the fifteenth of the last 
month; and to this end the said parchasers exhibit and now remit 
the three notes by them signed on the fifteenth of December, one 
thousand eight hundred and twenty-three, to the order of and in- 
dorsed by Madame Widow ¢ susergues, of this erty : the firstot the sum 
of two thousand seven hundred and fifty dollars, payable nm one year; 
the scconad, ol thirteen nunelred eudiel seventy-five dollars, pavable ia 
elehteen months, and the thire anid last, of thirteen huidred eunied 
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seventy-five dollars, payable in two years from their respective date-: 
which three notes, after having been signed “ Ne varietur” by the 
undersigned notary, to assure their identity with the present act, 
have been rece ved and biel by the sid (Charles Lesseps, who recog - 
nizes them, charges himself with them, and in lis said capacity 
releases him under the res rvation and thecondition of their payvinent 
al maturity; as a vuarantee of pavinent of which Sut ot live thou- 
sana five hundred dollars, represented hy the three hotes which 
have just been deseribed as the price of two lots and buildings by 
these presents sold, these same two lots and the improvements 
remain and exist specially mortgaged until entire and perfect. lib- 
eration. 

The certifieate of the conservator of this elty delivered on this day 

recites two mortgages existing on the property sold by the 
9151 present act, the first signed by Mr. Daniel Clark. in favor of 

the corporation of this city, according to an act passed before 
Pierre Pedesclaux, notary, on the twenty-fourth of February, 
one thousand, eight hundred and thirteen, and which Etienne Debon 
has assumed by title of reversion, as it has been established and 
explained above, of which mortgage the said acquirers, by these 
presents, have just assumed the same title of reversion; and of the 
release of the sacl Clark and Debon of the second, in) favor of 
Messrs. Gurtic and Guillot, acknowledged as a general and special 
title by the same Etienne Debon, according to an act passed in this 
office on the twenty-fourth of April, one thousand eight hundred 
and twenty-three, on the oecasion of which seeond mortgage the 
said Gurlie and Guillott intervened for the purpose of agreeing to a 
replevy thereof. 

And in the present act intervened Messrs. Claude Gurlie and 
Joseph Guillott, property brokers and partners living in this 
city, herein represented by Mr. Claude Gurlie, one of them, who said 
and declared that with a view to facilitate the sale of the two lots, 
with improvements thereon, described and sold by these presents by: 
Mr. Charles Lesseps, in his capacity as aforesaid, to Messrs. L. & M. 
Commagere, and to facilitate at the same time the liquidation of the 
affairs of M. Etienne Debon, they agree to a pure and simple re- 
plevy thereof of the mortgage, both special and general, which falls 
to them from every property, real or nominal, of the said Etienne 
Debon. according LO the terms of an act praissed| In this othice on thie 
twenty-fifth of April, one thousand eight hundred and three, but 
replevied partially, and only in what touches and concerns the two 
lots and improvements described in’ the present act, and by these 
presents sold, consenting only to a partial erasure, as it has just been 
said, meanwhile preserving the said mortgage, with a special and 
general title for the integrity and security of their rights in the aet 
already quoted of the twenty-fourth of April of last vear, on all other 
property of the said EK ienne Debon dependent on this same mort- 
gage, and on account of which the said parties now intervening have 
not until this moment accorded any partial replevies. And under 
faith of the execution of all the conditions above mentioned, the said 
vendor in the aforesaid name and capacity transfers to the said pur- 
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chasers all the rights of ow nership which the sill ti ble Debon, lis 
constituent, has or may have on these two lots, the appurtenances and 

the dependences thereon, dh scribed and sold by these presents, to 
9152 the end that the s: il purchasers, who from the fifteenth of the 

last month have acknowledved themselves to be in true and 
lawfal possession of said property, may use and dispose of the same, 
as of a property to them im full ownership belonging, through the 
present act of sule: thus, We, 

Done and passed at New Orleans, on the seventh of January, one 
thousand eight hundred and twenty-four, the forty-cighth year of 
the Independence of the Lo nited States of Ameriecn. In the presence 
of MM. Pierre Francis Missonet and Theodore Sewhers, witnesses 
living in this city, who have, with the contracting parties and the 
notary undersigned, affixed their signatures after a reading thereof. 

CTES LESSEDPS. 

L. & M. COMMAGERE, 
By MICHEL COMMAGERE. 

GURLIE & GUILLOT, 
By CLAUDE GURLIE. 

TIHEODORE SEGITERS. 

\IISSONET. 

M’C LAFITTTE, 

Notary Public. 


A true and faithful copy from the original, at New Orleans, 10th 
of December, 1834. 
(Signed) A. MAZUREAU 
Not. Pith. 


Act of Sali (an French) from Michel Commage re to Charl s Pe hie Csative i 
Oger of April Ws, 1827. 
(From page 859 to S42, both inclusive.) 

Oi this the eighteenth day of the month of April, of the year one 
thousand eight hundred and twenty-seven, and in the fifty-first of 
the Independence of the United States of America, betore Louts ¥ 
Caire, a notary public in and for the City and parish of New Or- 
leans, and in presence of the witnesses hereinafter named and under- 
slened, uppeared Mr. Michel (ommagvere, a merchant residing 1 
this city, acting herein for his commercial house, established and 
known in New Orleans under the name and stvle of “L. & M. Com- 
miagere,” who has bv these presents sold. ceeded, abandoned, and 
transferred, with guarantee from all troubles, evictions, alienations, 
and other iIncumbrances of whatever nature soever they Peay be, and 
also from all debts and mortgages, with the exception of those which 
the purchaser voluntarily assumes, and whieh will be hereinafter 
specified, to Mr. Charles Rene Gatien Oger, a merchant residing 

also in this city, here present and excepting for himself, lis 
a a: heirs nial USSILTIS, LWwo contiguous lots of ground, designated 
by the numbers one and tWo, Ona plan drawn on the eleventh 
of June, one thousand eight hundred and one, by Mr. Charles La- 
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veau Trudeau, then the surveyor of the highways of this city, and 
deposited 11) the archives of Mir. Pierre Pedesclaux, Who during his 
lifetime was a notary public, as appears from an act passed before 
Mr. Savinien Blane, on the twenty-ninth of December, one thousand 
eight hundred and twenty, lot number one forming the corner of 
Burgandy and Toulouse streets, and measuring sixty feet four inches 
on the first-mentioned street by one hundred and twenty feet in depth 
and front Upon the last-mentioned street, anid lot number LWo 
measuring sixty feet four inches in front on the aforesaid Burgundy 
street by one hundred and twenty feet in depth; which two lots as 
aforesaid Are pounded Obl oOhe sie by the lol designated Oli the afore- 
mentioned plan by the number three and in their rear by the one 
designated by the number twelve, together with all the buildings 
nicl imiprovements thereon, of what nature soever they mav_ be, 
Without reservation or exception, the servitudes, advantageous or 
onerous, attached to the said lots, and the right of partition, Whatso- 
ever jt may be, LO be speci 7 in the aet to be deseribed: hereafter: 
Which LWo lots, anid the buildings thy reo), by these presents sola 
belong to the firm of Messrs. L. & M. ¢ ommagere from their having 
acquired the Selbie (through \lr. Michel Comimagere, One ot the 
members of the aforesaid commereial firm, representing and acting 
for at 11) the hae anid Capaciey afore deseribed) by acl passed 
before Mare Latide, formerly a noiary publie in tliis city, and bear- 
Ine date the seventh of January, one thousand cieht hundred and 
four, from Mr. Charles Le-seps. acceding in the name and as general 
nial special PPOXN of Kuienne Debon, then absent from this State, 
unde the procuration bv acl received 11) the oillee of the sd Mare 
Lafitte on the sixteenth of April, one thousand cight hundred and 
twenty-three, tial nv “tine him with Loe power LO <el], alienate the 
property, real and nominal, of the said Euenne Debon. 

Thi <Ald Kticnne Debon became Propriccor thereot from his hiav- 
Me purchas | the same from the heirs of Daitel Clark, iis dp pears 
ov act filed in the office of Mr. Savinien Blane, then a notary pub- 
lic, on the twenty-ninth of December, one thousand eight hundred 
and twenty. 

The said purchaser acknowledges that he knows perfectly well the 

tLWo afore-described lots, with the Improvements thereon, ania 
Mot sold to him personally; that he is satistied with them in the 

condition in which they are at the present moment, and de- 
sires no further deseription thre reot, 

The present sale Is made uncle [" the obligation “assumed by the 
said purchaser, and to the fulfilment of which he now formally, by 
these presents, binds himself, first, Lo discharge nia relieve the 
property herein sold of all imposts and current taxes to which it 
may be subject; 2d, to pay (and thereby to assume the full dis- 
caarge of the vendor aforesaid: in lis said name and capacity, and 
also of Daniel Clark and Etienne Debon, the original purchasers of 
the afore-mie ntioned lots) within the hands of the treasurer of the 
corporation of this city fh Suni principal of elohteen hundred and 
twenty dollars, when it shall become due, which sum is the amount 


| 


of the } rice for whieh the tloresaid corporation o} the eitv. sold 
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these [Wo lots afore described LO the suid Clark, the src pureliase r 
to assume, While the principal sum as aforesaid remains unpaid, the 
pavinent of an annual rent at the rate of five per cent. upon the 
said capital, amounting to a sum of ninety-one dollars a vear for 
the said rent, which is also to be paid into the hands of the treasu- 
rer as aforesaid; and in consequence whereof, the said purchaser by 
these presents declares that he assumes Dy right of reversion thi 
mortyave to Which the said Daniel Clark agreed in favor of the said 
corporation of the city its SCCULILY for the peViLenie both of the sid 
sum principal of eighteen hundred and twenty dollars and of the 
annual and perpetual rent dependent thereon, as appears by act 
passed before Mr. Pierre Pedesciauy, hotary, con) the twenty-fourth 
of hebruary, one thousand elelit hundred and = thirteen, which 
Mortvage Wis, by this title of reversion, successively “ssuped by 
Kttenne Dabon and the purchasers herein, L. & M. Commagere, at 
the time that they respectively acquired the two identical lots on 
Which the mortgage as aforesaid was recorded, as appears by the 
various acts above recited, the said purchaser assuming, in full dis- 
charge of the said Damiel Clark, Etienne Debon, and L. &. M. Com- 
magere, cach and every inscription of this same mortgage now by 
rivlit of reverston recorded wwalnst litany, 

The present siile ix made for and 1M consideration of the sui of 
nine thousand dollars, which thi purchaser has, out of the presence 
of the notary and the subseribing witnesses, well and lawfully paid 
to the vendor actine iN) his mame ane Capacity ils foresald, who 

hereby acknowledges the same and gives good and valid 

Yloo Acq ulttance and release thereof. 
by the certificate of the recorder of miorteares, bearing 
equal dates herewith, if cLprprears that there wre ho other hortvarves 
recorded oinist \Mossrs. Miche! Commecere nid Louis Commagere, 
either Individually or in the name of thetr firm, associated together 
bbc r the style ot =i Ff VN Ml. Commagere | _—_——— Ist. (1 thie corner 
lot of ground being sixty-feet front on Burgundy street by one hun- 
dred cunt twenty feet im depth and front on Toulouse street, and 
the buildings thereon: 2d, on another lot cyl eround, belg SIXT 
feet front on Burgundy street by one hundred and twenty feet in 
depth, and the buildings thereon ; — than the reversion assumed by 
them, as appears by the act passed before Mare Latitte, then a 
notary, on the seventh of January, one thousand eight hundred 
“nid twenty-four, of the orleinal hiorteaee agreed to, as Is shown by 
act passed on the twenty-fourth of February, one thousand eight 
hundred eunicl thirteen, before the late Pi rre Pedesclaux, at threat 
time a hotary, in favor of the corporation of thus city, by the late 
Daniel Clark, its SCCULILY for an annual ane perpetual rent of tive 
percent. per annum upon the principal of eighteen hundred dol- 
lars; and general tacit mortgage to which all the property of Louts 
Commagere is subject In favor of Dame Marie Aimee lortier, his 
wife, and which results from an acquittance of the sum of ten thou- 
sand dollars and seven hundred dollars given by lim, as appears by 
an act passed before Mare Latitte, then notary, on the first of April, 
one thousand eight hundred and twenty-three, in favor of Norbert 
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Fortier, and of Dame Aimee Boisblane, his wife, the father and 
mother of the wife of linn, Louis Commagere, WC.., WC., the sid Stlth 
bemeg the advance ot her portion in) their future SUCCESSION, and be- 
ing assumed by the said Louis Commagere in favor of the said dame, 
his wife. 

(nd the said purchaser, after having been made acquainted with 
the two mortgages afore described, declares that he will assume the 
place and stead of Messrs. Louis and Michel Commagere, represente “| 
us above ree ited, only so far as regards the Mortgage recorded In 
favor of the corporation, and more particularly specified in the pre- 
ceding article, and which bears specially upon the two lots and the 
butldings thereon by these presents sold, and hot so far iis regards 
any other mortgages whieh might be recorded aeanst them, whether 
as Individuals or in their associated capacity. 

In consequence whereof have intervened also in the pro- 
9156 ceedings Dames Josephine Power, the legitimate wife of the 
ssid Mi hel Com magere, and Marie Aimee lortier, wife of 
the said Louis Commagere, both of them hereunto duly and spectally 
authorized by their respective above-mentioned husbands, who, hav- 
Ing acknowledged that they know of the tacit Morteage allowed to 
them by law over all the goods of their husbands, and even upon 
those of the community, “ security for the reimbursement of their 
dowry and other property by them brought in marriage, and which 
may have come to them since then or might fall to thém hereafter 
during the course of their life, and who, having been fully informed 
by me, notary, in the presence of the subseribing witnesses, of the 
consequences Which might result from their renunciation of their 
rights, whether in part or in whole, have said and declared that 
they consent to the sale made as above — by their husbands of the 
aforesaid lots and the build Ings, appurtenances, dependencies thereon 
acquired during their marriage, renouncing expressly, as in faet they 
by these prese nts do renounce, their rights of a tacit mortgage which 
the vy hold on the said lots and buildings, and desiring that the said 
pure ‘haser should succeed to all the righ ts which the ‘V might have 
therein, dispossessing themselves of the: same in his favor and in 
that of his assigns from this day and forever, and giving all author- 
itv, to the end that he might, both in law and out of it, prevail, so 
for far as the said lots and buildings are coneerned, and dispose of 
the same as ofa thing to him belonging. And the said dames, ap- 
pearers, have promised that they will always regard as valid and 
lawful the sale thus entered into by their husbands, as well as the 
renunciation of their mortgage rights which they have by these 
presents made, and that they will, neither of themselves individ- 
ually hor through any other pe rsons resist In any manner whiatso- 
ever the sale bial renunciation. | 
And under the faith of the execution of all the conditions above 
recited, and in consideration of the foregoing, the seid Michel Com- 
magere, In his name and capacity aforesaid, places the purchaser 
over and subrogates him in and to all the rights of ownership which 
he individu: illy POsse <SCS ana lhhé lV POsse Ss, and While I the above «le - 
scribed firm: hold or m: iv hold over the lots and the edifices forming 
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the object of these presents, Lo the end threat the purchaser Peay from 
this day and forever enjoy, use, and dispose of the same as of 
W157 a property to him belonging. 

Done and passed in my office, at New Orleans, the day, 
month, and year as “fore specified, 1 the presence of \lessrs. ( ‘harles 
Dareantel and Louis A. Barbarin, witnesses hereunto required, and 
domiciled in this city, who have signed with the appearers and no- 
tary after reading being made. The minutes of these proceedings 
are signed— 

MEL. COMMAGERE. 
LOUIS COMMAGERE. 
JOSEPHINE COMMAGERE. 
AIMEE L. COMMAGERE. 
OG. R. 
LOUIS A. BARBARIN. 
CHARLES DARCANMEL 
(Signed) LOUIS T. CAIRE, Not. Pub, 


I, the undersigned, ITughes Pedesclaux, notary public in and for 
the City and parish of New Orleans, duly commissioned and sworn, 
acting herein as the substitute of Louis T. Caire, also a notary in 
this city, certify that the foregoing COPY conforms with the original 
extant in the office of said Caire. 

In faith whereof, T have signed these presents and | have affixed 
thereunto the seal of the said Caire, at New Orleans, this twelfth 
day of December, one thousand eight hundred and thirty-four. 

(Signed) H. PEDESCLAUA, 
Not. Pirh, 


Act of Sale (an French) from Charles Peeve Chatie ii Oy y to rancois 
[lypolit Petitparn, of May ON. 1S Se). 


(I*rom page S45 to S48, both inclusive.) 


On this, the twentieth day of the month of May, of the year one 
thousand eight hundred and thirty-three, and the fiftv-seventh of 
the Independence of the United States of America, before Louis 'T. 
Caire,a notary public in and for the city and parish of New Orleans, 
duly commissioned and sworn, and in presence of the withesses here- 
Inafter named and undersigned, appeared Mr. Charles Rene Gatien 
Over, residing in this city, who has given us to understand that on 
the eleventh of May (the present month) he caused to be offered at 
public sale in the Bourse, through the agency of Messrs. Hewlett & 
Peire, public auctioneers in this city, alot of vround, of which a de- 
scription will be hereafter given, together with the edifices con- 
structed thereon, and that at this sale Mr. Francois ILypolite Petit- 

pain, as offering the largest sum and being the highest bidder, 
§158 became the purchaser thereof for the sum = of twenty-two 
thousand dollars, of which four thousand dollars are to be 
paid in cash and the balanee on a credit of six, twelve, and eighteen 
months, by notes satisfactorily indorsed, with a special mortgage 
until final payment, the purchaser to assume furthermore the pay- 
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nicht lo the corporation of this city of an annual rent of hincty-two 
dollars upon a capital of one thousand eight hundred and twenty 
dollars, as the whole more fully appears by the bill of the said aue- 
tioneers, hereto annexed for reference. 

According !\ the said Lp rppeaPrer, for the purpose of eviving to the 


purchaser a title in valid form. with guarantee from all troubles, 
} 
a 


; 


donations, debts, horteaves, ¢ victions, alienations, ana other incum- 
brances of what nature soever they might be, gives the said title to 
Mr. lh rancors [ypolite Potitpain, residing in this city, til the Corner 
of Toulouse and Chartres streets, here present and accepting pur- 
chase for himself, his heirs and assigns, over a lot of ground situate 
in the islet comprised between Toulouse, Rampart, St. Peter, and 
Burgundy streets, and forming the corner of ‘Toulouse and Bur- 
gundy streets, and measuring, in French feet, one hundred and 
twenty feet front on cach of these two streets. This lot of ground 
had been divided into six lots of smaller dimensions, tna plein drawn 
on the twentieth of April last, by Mr. Charles” FE. Aimpel, deputy 
surveyor of the highways of this city, which was exhibited on the 
day of the sale, and deposited In miy office, after having been signed 
“ne varictur ly the said Over, ane Potitpai, the howary, and the 
subscribing witnesses. All the buildings cunicl lp rovenn nts of what 
nature soever they may be, which are to be found on the aforesaid 
lot of ground, the dependencies and appurtenances thereof, and the 
rights, actions, and privileges depending thereon, are equally covered 
by this present act, “nel belong to the purchaser Without any CXCep 
tion or reservation, the whole being well known to the said acquirer, 
Who acknowledges himself in) possession thereof, and requires no 
other formalities. 


The lot of ground and the buildings which form the object of 


these presents belong to said Oger, from lis having aequired them 
from: Messrs. Louis and Michel Commagere, as appears from an act 
I 
Apri, one thousand eight hundred and twenty-seven, in 
ae Which act dame Josepliene Power, Wile of the siiid Michel 
Commavere, ania by began thereto authorized, ana Marie Aimee 
lortier, wife of Mr. Louis Commagere, and by him authorized, did 
both renounce, in a formal manner, whatsoever riglits, ACTIONS, priv- 
lleges, eubal Worleages are elven ly the laws of the State to married 
Wolneh over the woods of their husbands, ana CVeh over those of the 
community, 
The aforesaid commercial fiir, assochited under the Habre anid 
styl of L. & M. Commagere, represented by Mir. M. Commagere, one 
of the members thereof, having become pure isers anid proprictor- 


of the said lot of eround and of the buildings thereunto belonging, 


by means of a purchase thev made thereof from \Ly. Charles Lesseps, 
acting Inthe name and as the general and special proxy of Mr. 
etienne Debon, in Virtue of the procuration received by the former 
from the latter, as cp pPcars hy tlh) acl passed before Mare Lafitte, then 
il notary, bearing date of the sixtes nth of April, ohne thousand elolit 
hundred and twenty-three, and granting him fuil power to sell and 
to alienate the property of the said constituent, as the whole is more 


passed before the subscribing notary, under date of the eighteenth of 


. 2) 


— é - 


2) 


— 
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fully deseribed in the aet of sale passed before the same hotary, \e- 
Lafitte, on the seventh of January, one thousand eight hundred and 
twenty-four. 

The said Kiienne Debon became the owner thereof from his hav- 
Ing acquired the same of the heirs of the late Daniel Clark, by act 
passed on the twenty-ninth of December, one thousand elelit litin- 
dred and twenty, before Savinien Blane, then a notary. Daniel 
Clark had acquired them ly cel passed before Pierre Pedesclaux, 
deceased, then a notary, under date of the twenty-fourth of lebru- 
ary, one thousand cight hundred and thirteen, from the late James 
Pitot, associate liquidator of the partnership that had existed between 
him and John Lanthots, and, moreover, clothed with power from 
the said) Lanthois, in virtue of a power or procuration which the 
latter had given him, as appears by act passed before Antoine Jean 
Louis Petit, Imperial hotary, residing til Varbee, prinerpatl LOW of 
(anton, precinet of Castres, in thre department of ‘Varu, in the I ne 
dom of France, bearing date the twenty-seventh of April, one thou- 
sand eight bundred and twelve, and which was deposited in the 
office of the said Pedesclaux, and annexed to an aet passed before 
him,and dated the eighteenth of February, one thousand eight hun- 
dred and thirteen, which said procuration contains the special au- 
thorization to sell two lots of grounds, of which is formed the lot of 

cround ly these presents sold. 
9160 Messrs. Lanthois and Pitot became the proprictors thereof 
by means of a cession of the same made to them by Mr. Sam- 
ucl Philippa Moore, by act passed before the late Pierre Pedesclaux 
on the fifth of October, one thousand cight hundred and two. 

Minally, the said S. P. Moore became the purchaser of the same at 
il public sale made by the eorporation of this city on the nineteenth 
of August, one thousand eloht hundred and one, and at this sale the 
property afore deseribed and sold made part of the old cemetery of 
this city, consisting of two lots, which were designated by the num- 
bers one and two,on a plan drawn by Mr. Charles Trudeau, sur- 
vevor general of Louisiana, on the cleventh of June, one thousand 
eight hundred and thirty-one, which plan, annexed to the proces- 
verbal of adjudication, is to be found in a collection of papers, en- 
titled Ano de 1LS00, diligencias praticadas cn el remate de los terrenos 
de] antiguo comentario, No. 545 deposited ‘uf the time in the oflice 
of the late Pierre Pedesclaux, then a notary, and now under the 
guardianship of the subseribing notary. 

The present sale is made and aeeepted conformably with the ad- 
judication hereinbefore mentioned for and in consideration of the 
sum of twenty-two thousand dollars, of which four thousand dollars 
are to be paid in eash, and the balance thereof in six, twelve, and 
eighteen months, by notes satisfactorily indorsed, with special mort- 
gage until final payment. 

In execution of the foregoing the said Petitpain has at this time, 
and in the presence of the notary and of the subsertbing Witnesses, 
well and faithfully paid, counted, and delivered, in current money, 
the sum of four thousand dollars to the said vendor, who hereby iLc: 
knowledges the same and gives good and valid release and discharge 
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thereof, and for the balance the said purchaser has subseribed to the 
order of Mr. Jean Dufour, who has indorsed them, three notes each 
of the sum of six thousand dollars, payable in six, twelve, and eight- 
ech months from their date, which aforesaid hotles, bearmg date of 
the cleventh of the present month, Mav, the day of the adjudieation 
afore recited, were countermarked “ne varietur” by the subseribing 
notary, to the end that they may be identified with the present act, 
and were subsequently presented to the said vendor, who acknowl- 
edges them anil VIVES ac nittance thereof. 
To secure the pavinent of the three notes and of the sum of ele ht- 
een thousand doliars by them represented, the lot of eround 
O161 and the buildings thereon, the objeet of the present act, are 
and remain by privilege specially mortgaged and affected in 
favor of the vendor, or any bearer of the afore described notes until 
final payment, the said purchaser consenting that this present mort- 
vage should be inscribed wherever it may be necessary, and to this 


end full power is accorded to the bearer thereof to obtain a copy of 


these procecdings. 
This sale is“made, furthermore, under the express condition that 
the purchaser, being thus substituted and subrogated in and to the 


place ana stend of the vendor, shall prev’, ana he binels himself by. 


these presents to pay, so that his vendor may be released from his 
obligations towards the corporation of this city, a sam principal of 
one thousand eight hundred and twenty dollars, when the same 
shail become due, and, until that period, he binds himself to pay in 
the hands of the treasurer of this city an annual and perpetual rent 
of five per cent. on the aforesaid capital, amounting to a sum of 
ninety-one dollars per annum; in furtherance of which the purchaser 
declares by these presents that he will assume the reversions of the 
original mortgage in favor of the corporation, agreed to for the pur- 
pose of securing the payment of the capital and the accomplishment 
of the sale aforementioned, and of which the reversion has been suc- 
cessively assumed by Messrs. Clark, Debon, Commagere, and Over. 
In consideration of the foregoing, and under the reservation of 
privileges held by the vendor, the said Oger makes over to and sub- 
rogates the said Petitpain into all the eeneral rights of property which 
he has and may have over the lot of ground and the improvements 
by these presents described, and also into all the rights of ownership, 
whatsoever they may be, which he has or might have exercised 


ac@alnst the vendors (>] the former OWhers, disposst ssing himself 


thereof in lis favor, without any exception or reservation whatsoever, 
SO) that he May he attached therefor, ana he Is endowed with full 
power to the end that, by means of these presents, the said purchaser 
may Use it in the stead and place of the vendor aforesaid, anid iS he 
might have done himself. According to the certificate of the re- 
corder of morteages, bearing equal date herewith, and hereto an- 
hnexed fol re ference, if appears threat the property deseribed in these 
presents Is subject to three Mortgages: the first of L. Millaudon, as 
surety for the sum of thirty-five thousand dollars, the amount for 

Which the said Millaudon has indorsed, or may indorse, in 
9162 favor of the said Oger, for which reason the said mortgage 

Wiis agreed LO by ct passed before ‘Theodore Seghers, notary 
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public in this city, on the third of March, 1850; the second results 
from the reversion which he has taken by act passed before the un- 
dersigned notary on the elahteenth of April, one thousand elolit 
hundred and twenty-seven, of the hortyage in favor of the COrpora- 
tion of this city, to insure the paVyvirbent of the sum capital of one 
thousand eight hundred and twenty dollars, and of an annual ane 
perpetual rent of five per cent. on the said sum; and, finally, the 
third, that in favor of Madame Marie Louise Faget, bis wite, spring- 
ing from their marriage contract made before Narcisse Brutin, then 
Hotary In this city, and dated the twelfth of June, one thousand 
elght hundred and ten. 

Mr. Oger binds himself by these presents to obtain Immediately a 
replevy of the first Inortyvave, i so much as it affects the property 
above described and sold. The second hortearve beg In favor of 
the corporation to secure the peeVvrrverit of a sum prinelpaal and the 
annual rent, which Mr. Petitpain binds himself by these presents to 
liquidate inh place of Mr. Over, he ought to sufler the eflect of the 
sili mortgage, of ihe surplus of which he has assumed the reversion. 
Mr. Oger, by virtue of the procuration given to him by the said 
dame, his wife, and which will be hereinafter specified, renounces 
for her the third mortgage. As to the mortgage in favor of Madame 
Commagere, itcan be considered as null and void, the certificate 
itself proving that she has renounced it. For the above reasons the 
said Oger has declared to us that, in virtue of the procuration which 
the said dame, Marie Faget, his wife, now in France, has given hin, 
by act passed before Jean Baptiste francois Aristide Merault and his 
partner, notaires at Paris, on the fourteenth of August, one thousand 
eight hundred and twenty-eight, registered at Paris, 3d office, on the 
nineteenth of the same month, fol. 5S, vol. © 2, and duly legalized, 
which procuration, placed in my office and annexed to an act passed 
before me on the ninth of September, one thousand eight hundred 
and twenty-nine, contains specially the power to renounce rights 
Which the laws of this State give to married women in every sale 
made, or to be made, and in which this formality may be necessary, 

he wished to renounce, in favor of the said Petitpain, all rights 
8165 of mortgage and all others which the said Dame Oger may 

have on the property specified In thes presents, as to v1Ve lo 
the sale which proceeds all the validity which it can receive, for 
which reasolh the subseribing notary, before recelving the signature 
and renunciation, in the name of the said Dame Oger, has informed 
them that the laws of this State accord to the said Dame Oger a gen- 
eral tacit mortgage onall the property of her husband, and even on 
that of the community, in the case where she renounces it— 

Ist. For the restitution of her dowry, or for the employment of 
the dotal property which she has brought with her on the occasion 
of her marriage, and counting from the eclebration of the said mar- 
riage. 

2d. For the restitution or the investment of dotal property which 
she may have received during her MaArrhage state, whether by suc- 
cession or by donation, whether from the day when the succession 
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commenced in her favor or from the day when the donation com- 
meneced to have effeet. 

dd. lor the indemnity of the of the obligations imposed upan her 
husband from his having used the paraphernal property of his wife 
alienated on the day of obligation or of the sale. 

lth. For the security of obligations imposed on the husband in 


the case where he might have enjoyed the paraphernal property of 


his wife, or for the reimbursement of their representative value in 
the Cisec where they may have been alienated by his wife, and he 
shall have reeeived the price or In any other manner may have 
profited thereby. 

Sth. On the movable property of her husband for the restitution 
of her dotal rights. 

And, finally, in renouncing the above-mentioned rights the said 
Dame Oeer loses, now and forever, power lo Oppose the present act, 
whether by herself or through any other person. 

And the said Over, In the capacity In which he acts, acknowledges 
that he is perfectly cognizant of the rights whieh the laws give to 
the said dame, his wife, and declares that he persists nevertheless in 
the intention herein stated and expressed, and that by Ins own wish 
and with lis own free will he renounces in favor of the said purchaser, 
and his heirs and ASSIGNS, all morte@aves aceorded, legal or tacit, and 
privileges and other rights which the laws of this State give Orcan g1ve 
to the said Dame ¢ ror On the property above described and sold, and 

that he even transfers them to the said purchaser, whom he 
9164 places and subrogates in the place and stead of the said Dame 
OQeer, and authorizes him, his heirs and assigns, to the end 
that he may prevail as much in law as out of it, and against whom- 
socver If av be, as a matter of right, which has been accepted by 
the said purchase r: which act, made and passed in office at New 
Orleans on the day, month, nd year above mentioned, in presence 
of Messieurs Charles Darecantel and Philippe Lacoste, witnesses here- 
unto required and living in this city, whe have signed with the 
parties contracting and myself, notary, after the reading thereof. 
(Signed) OCR. 
PIPIT PAIN. 
CIIARLES DARCANTEL. 
PHILIPPE LACOSTE. 
LOUIS F. CAIRE, Not. Pub. 


A true cepy of the original remaining in my office for reference. 
In faith whereof, [ have signed these presents and T have affixed 
thereto the seal of my office, at New Orleans, ()}) the first day of 
June, one thousand-eight hundred and thirty-three. (Words erased 
of no effect.) 
(Signed) LOUIS‘F. CAIRE, 
Not. Pub. 


|. Charles Claiborne, clerk of the circuit court of the United States 
for the sixth circuit and eastern district of Louisiana, certify that 
52 star pages in this appendix are, to the best of my ability, true 


— 
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translations of documents in foreign languages found in the record 
of the ease of Myra Clark Gaines vs. Manuel J. Lizardi et als., No. 
2754, vol. 1, made under the authority of the court, as appears by 
the extract from the minutes of said court hereto annexed. 

Witness my hand and the seal of said court, at the City of New 
Orleans, this 17th day of November, 1555. 

[SEAL. | CIPS CLAIBORNE, 
Clerk and Translator. 


[ eet. rev. statiyp, eancelled. | 


Cireuit (‘ourt of the lL nited States for the Sixth Cireuit and eastern 
District of Louisiana. 


Extract from the Minutes of Tuesday, November L4th, 1855. 


Myra CLARK GAINES 
VS. - No. 2619 

I’. D. De LA Crorx et als. 

Myra CLARK GAINES 
Us. ~ No. 2 | >-f 

MANUEL J. Lizanpti ef als. 

O165 Myra CLARK GAINES ) 
vs No. 2605. 


Tue Crry or New Onieans et-als. J 


On motion of IT. D. Stone, sq., attorney for complainant in these 
CASCS, and on suggesting that some poeert of the proceedings In each 
of the above-entitled causes are in a foreign language, ordered that 
Ch’s Claiborne, clerk of this court, be hereby authorized to make 
a translation of all such proceedings. 


CLERK'S Orrick, NEW ORLEANS, Nov. 17, 1865. 
A true copy of the original of record in this office. 
[ SEAL. | CIVS CLAIBORNE, Clerk. 


[S-cent stamp, cancelled, | 


166 Mundate of the United States Supreme Court. Filed Alay 28th, 
LSOo. 


Myra CLARK GAINES 
VS. No. POO). 
Tue Crry or New Orveans. J 
UNITED STATES OF AMERICA, 88: 
The President of the United States of America Lo the hon- 
[SEAL. | orable the judges of the cireuit court of the United States 
for the district of Louisiana, Greeting: 

Whereas lately in the circuit court of the United States for the 
eastern district of Louisiana in a cause between Myra Clark Gaines, 
complainant, and the City of New Orleans, II. E. Lameyer, Charles 
Hopkins, Dominique Lanata,and L. Lalande Ferriere, defendants (in 
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equity), wherein the deeree of the said circuit court entered in said 
cause is In the following words, viz: 

“This cause came on to be heard at this term upon. bills, answers 
and replications, exhibits and proofs, and was argued by counsel 
and submitted ‘to the court; whereupon, on consideration thereof, 
it is ordered, adjudged, and deereed that the bill of complamant 
herein be dismissed, with costs. 

“ Deerce entered 19 April, A. D. 1858. 

“ Decree signed 25 April, A. D. 1808." 

As by the inspection of the transcript of the record of the said 
circuit court, which Was brought into the Supreme Court of the 
United States by virtue of an appeal, agreeably to the act of Con- 
gress In such case made and provided fully and at large appears ; 

And whereas in the present term of December, in the year of our 
Lord one thousand eight hundred and sixty-seven, the said cause 
came on to be heard before the said Supreme Court on the said tran- 
script of the record, and was argued by counsel; “on consideration 
whereof it IS how here ordered, adjudged, ana deereed by this court 
that the decree of the said circuit court in this cause be, and the 
sume is hereby, reversed, with costs, and that the said complainant 
recover against the said defendants, The City of New Orleans ef al., 
one thousand eight hundred and seventy-four dollars and_ fifty-six 
cents for her costs herein expended, and have execution there- 

lor. . 
O1G7 “And it is further ordered that this cause be, and the same 
is her by, remanded to the cireuit court of the United States 
for the district of Louisiana, with instructions to enter a decree for 
the complainant, 1 conformity with the opinion of this court. 

“6th April.” 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause, in conformity to the opin- 
ion and decree of this court, as, according Lo rielhit and justice and 
the laws of the United States, ought to be had, the said appeal not- 
withstanding. 

Witness the Honorable Salmon PVP. Chase, Chief Justice of said Su- 
preme Court, the first Monday of Deeember, in the year of our Lord 
one thousand eight hundred and sixty-seven. 

Costs of complainant 
NOT ase cine Seen icine dementias 
CUE illic nnonanieides 20) OW 


SIS74 56 
Taxed by— 
(Signed) D. W. MIDDLETON, 
Clerk of the Supre me Court of the United States. 


Supreme Court U.S. December Term, 1867. 


Costs of Myra Clark Gaines in No. 82, 1865: Ent. ae., 56; fil. wr., 
40; allow., 40; cit., 40; serv., 40; bond and app., 68; ass. of er., 40; 
pray., 10; rec., 1.00; cert., 40; doe., 40; fee bond and ent. sec., 1.52; 


‘nee 


ke. 
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ru.tr.,$4. December term: Ap., 21; ru., 28; pre & ree., 80; ord., 28; 
con., 14. 1866, Dec. 1: Ap., 21; ru., 28; pres. & recs, 1.60; orid., 
28; con., 14. 1867, Dee. 1: Ap., 21; ru., 28; or. 40; arg., 1.56; mo., 
28: jud., 1.648; fil., 40; ree. pr., 56; pre. & ree., SO; or’g’n’l, pos., 1.20; 
mo. and aw., 56; mand., 50S): fil. pa. 0.60; reeord, 1,825.50: co. 
and ¢co., 016—S1.854.56. $1,854.56, fee book 1, ae y+, 9 A 
Test: D. W. MIDDLETON. 
( 


-A8Cc us 


— 1SGo, May LS. Reed prety t. 
(Signed) DW. MIDDLETON, 
“hei vad 


Motion and Orie i lo becord Mandate of [7 N. Supre fide (our. 


United States Cireuit Court. Fifth Cireuit and Distriet of Loutsiana. 
April Term, 1869. 


NEW ORLEANS, FrRipAy, Jay 28, 1869, 
Court met pursuant to adjournment. 
Present: lon. N. IL. Swayne, presiding judge. Present: Hon. E. 
Hf. Durell, district judge. 


Myra CLARK GAINES 
VS. ~ No. 2695. 


2 Crry or New Orzeans. } 


9168 An appeal having been taken in this cause to the Supreme 

Court of the United States from the deeree rendered by this 

court on 19th April, 1858, the mandate of said court was this 

day filed, and, on motion of J. A. Campbell, Esq., ordered to be re- 

corded, and it is as follows, viz: 

ny And whereas, in the present term of December, in the year of 

our Lord OlC thousand elght hundred anid sixty-seven, the said 

cause came on to be heard before the said Supreme Court on the 

said transcript of the record and was argued by counsel ; on con- 
sideration whereof it is now here ordered, adjudged, and decreed by 

this court threat the deeree ot the seid eircult court in this CuuUse be. 

and the same is hereby, reversed, with costs, and that the said com- 

plainant recover against the said defendants, The City of New Orleans 

et al.,one thousand eight hundred and seventy-four dollars and fifty- 

six cents for her costs herein expended, and have execution therefor. 
“And it is further ordered that this cause be, and the same 1s 
hereby, remanded to the circuit court of the United States for the 

district of Louisiana, with instructions to enter a decree for the com- 

plainant in conformity with the opinion of this court. 6th April.” 


Neale 


yo Bf NEW ORLEANS VS. MYRA CLARK GAINES. 


Motion. Filed May 28th, 1869. 


(‘ireuit Court of the United States. Distriet of Louisiana. 
NO. PEO)». 


\iyra CLARK GrALNES 


; . wa — 
ety i i | ' . ' ‘ ‘ 
Lh) thes f LIsCcs respect TGV. Gea piaintill shows tliat mandates 
. 4 
i } ’ : j ‘ : 
have come tron he Supreme Court of the | hited Slates, showlneg 
' ' } P he , ’ af . . , 
Liat the decree heretofore rendered inh each of them: im this court 
] ] j } ey ‘aa t. | : } : 
Has beeh reversed, With adirectlons te the court to proceed cConiorin- 
. ’ . 
(oOiV Lo if Opis ()}) 
; | : i} e ‘ ‘ i | ] ~ 4 ] , . . + 9 ] 
Phe plaintiff? moves that the mandates of the Supreme Court be 
’ ] 7 ’ ’ _ ' ’ ’ +] +y vf ’ . es ‘ +} *? 1 ] 
“Dread Lidpol) tide SeReeueEn > GPE UGE COUTT. rhe Lyacul Li COUPLE WHILE TDMIRG 
’ = ae eg ’ | 4 on + , ’ ; zz: * es 9 hy: ‘ . } : on ] 
STICh) GTCare rs aliah CLLPCCLIOLLS LO Slee iid esilise: Thal PEL \ Lye required 


1) the Opinion Ol thie Up re me Court mn the COUSCS aforesaid, 
(Signed) . J. A. CAMPBEAsals. 
hor Move ft 
169 Motion. hiled May YSth. LSO?), 


Cjreuit Court of the United States. Distriet of Lotusiana. 


(FAINES 
vs. » No. POO. 
Crry or New OrbEANS ef als. | 


GAINES 
Us - No. 2734. 


LIzARrpti et als 


Motion Is made tliat the orders anid directions contained in) the 
report of the case of Gaines vs. Hennen,in 24th Howard R., 555, 615, 
be enter din these causes under the mandates of the Supreme Court, 
the subject-matter of these causes being the same as in that case and 
the record being the same. 

(Signi (L) J. A. CAMPBELL, For [7 if. 
Oye rat Chanibers Oli Motion. biled May 2S, LS6?. 
Myra CLARK GAINES 
Vs No. 2695. 
Ciry or New OrnbLEANS cf als. 


Myra CLARK GAINES 
is. No. PU ot. 


LIZARDI cf. als. 


Proceedings ful ( hambers Ly for the llon. Noah LT. Swavne. pre- 
srding Judve, May ~Sth. ISO. 


Motion having been bhhei t ly counsel lor plaintiff threvi the orders 


m ei 
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nic directions contamed in the report of the case of Gaines vs. Llen- 
nen, In 24th Toward, pp. 555, 615, be entered in these causes under 
the mandates of the Supreme Court, the subject-miatt r of these 
Cullscs being the Sabie as 11) that Ciisc, and the record being the 
sanie-— 


After hearing argument his honor declined to act on the motion, 
and directed that the same be continued tor further action hereafter. 


Defendants’ Objections lo Motion of Vay 29S. 1860. Filed May 29 1TS69. 
(Circuit Court of the United States, Distriet of Louisiana. 
GAINES vs. LizArpt ef al. 

GAINES vs. Ciry oF New OrLEANS ef a. 


The defendants in the aboye-entitled cases object to the hearing 
of the motion now made, “that the orders and direetions contained 
in the report of the case of Gaines vs. Hlennen, in 24th Lloward [v., 
ooo, O15, be entered in these causes under the mandates of the Su- 
preme Court,” on the following grounds : 

lirst. The circumstances of these cases are not the same with 

those involved in the case referred to, so as to authorize the 
9170 making of such orders and directions; and 
Second, The defendants have hot had sullicient time to CX- 
amine into the matters Involved in the motion and to point out the 
particular differences, or to state their specific objections to the mo- 
tion, or lo he prepared to mike iit) aurvulent 1) Lhe qui <tlons which 
are presented by and necessarily grow out of the said motion. 
(Signed) MILES TAYLOR & 
JAMES McCONNELL, 


Ot Counse A 


Motion and Order. Cause bived prone thee Opinion and Mandate of the 
Supe bie (ourt. 


April Term, 1570. , 
NEW Ornveans, Fripay, Jay 27, 1870 


Court met pursuant to adjournment. 

Present: His Hlonor, J.P. Bradley, Associate Justice of the Su- 
Pree Court, presiding. 

Present: Elis Llonor, W. B. Woods, judge of the cireuit court. 


Myra ChaARK GAINES = 
is, . No. POO). 


CiIry OF New Orbeans. | 


Qn motion of J. A. Campbell, lsc ordered that this cause be set 
down for a final decre LLproul thie opinion and mandate of the Su- 
prenie Court of the United States anc other proceedings In the cause 
on Friday, 3d June next, at IL a.m., and that the parties interested 
be notified thereof. 
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V tion aud Order. 
Extract from the Minutes of Saturday, June 4, 1870. 


Myra CLARK GAINES 
Us. No. 260. 


Ciry oF NeW ORLEANS cf al.) 


Qn motion of JLS. Whitaker, lusc., ordered that the motion herein 
pending be heard on Monday, 6th instant, and that the parties in- 
terested be motitied thereof. 


Marshals iM hur. 


Nota.—The return of service by the marshal could not be found 
after diligent search and inquiry. 


[leaving and (ontinmane of Motion. 
[extract from the Minutes of Monday, June 6, 1570. 


Myra CLARK GAINES 
vs. No. POO. 
Ciry or New ORLEANS. J 


9171 The motion herein pending was called up and, after hear- 
ing argument of J. A. Campbell and J. 8. Whitaker, Esqrs., 
the same is continued till to-morrow. 


VMotion TY, Complarmant, biled inne {). IS70. 


Myra CLARK GAINES 
Us - No. 26%. 


Tue Crry or New Onr.eans. J 


And now comes Myra Clark Gaines, complaniant, and on suggest- 
ing to this honorable court that by virtue of the opinion of the Su- 
prement Court herein given and the mandate thereon, she is entitled 
to all the property claimed by her and déseribed in her bill of com- 
plaint filed herein, and suggesting further that certain of the de- 
fendants have sold or parted with the Possession of all or certain 
portion of said lands, and that she has right to make her election to 
tuke the purchase price of sald lands ol sold Or parted with from the 
said defendants, with interest and the rents and profits of said lands, 
or to pursue the subsequent holders of seid lands for the lands them- 
selves and for said rents and profits, and that she has made her elec- 
tion to tuke the purchase price of said lands so) sold or parted with, 
with the interest and the rents and profits of said lands, and also to 


tuke such portions of suid lands as now remain 11) the POSSCSSION oft 


sald defendants unsold and undisposed of, with all the rents and 
profits thereof accrued and accruing, with interest thereon from the 
date of filing this suit; and on further suggesting that should the 
court not consider the mover entitled to make her election as here- 
Inbefore made, that in such case she reserves all her rights against 
all subsequent holders of said lands, putting herself in such ease in 
the same position as she was before making this motion. 


J 


a THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 7399 


It is ordered by the court that she be tllowed her sitlal eleetion to 
take such purchase price and interest and rents and profits and in- 
lerest thereon from the date Ol filing this sult from the respective 

defendants, and that in default of the same berg part Lo 
9172 her by sitid respective defendants, all rights be reserved to 
her to pursue her said claims against any and all subsequent 


| 
' 
' 
| 


holders of satd lands, 


(Signed) MYRA CLARK GAINES. 


oc * >< a ean 
(Signed) Db. W. BARNES. 
” DK. GRAHAM. 
Ilearing and Sulinission of Motions 
Extract from the Minutes of Tuesday, June 7, 1870. 
Myra CLARK GAINES 
is. No. POU. 
Ciry oF New Or-EANS ef als. 
Myra CLARK GAINES ] 
Us. No. 2735-1. 
M. J. Lizarpi et als. } 

The motions herein pending were resumed, and after hearing 
further argument by J. McConnell, J. A. Campbell, and Miles Tay- 
lor the court took time to advise. 

4 
Draft for Judgment. iled June th IS70. 
Myra CLARK GAINES 
PS. > No. YOO). 
Ciry of NEW ORLEANS ef als. j 

ln the above Cuises— 

s As LO the following-named | ic nadants, to wit, Widow Ramon, 
Massana N. Dabon. J. J. Lamoine, Elizabeth Minturn alias Dary- 
shine, Alovse Minturn a/ias Dauphine, and Paul Pesquier, who filed 
pleas lo the jurisdiction ol the court. the Lecree wil] re that sid 
pleas be overruled anid thirst the seid defendants lis wer the bill, 

2. As to the following-named defendants only decrees will be en- 
tered : William Creppell, John Dinmond: Ke. 7: Seneeal, revived 
against Isabella Jenkins; The City of New Orleans and HL. EK. La- 
mever and I. D. de la Croix and John Slidell. 

J >. ‘The form of the deeree in the Llennen Cuse will Ly adopted in 


making the decrees in these cases so far as it Is applicable and ex- 
cept as herein and hereby modified. 

4. As to the City of New Orleans, the only property to be men- 
tioned in the decree, and for which a decree of PUSSCSSION is to be 
entered, is that shown to be claimed by the city at the time 
9173 of the filing of this suit, as shown by the answers of the 
mavor of the city to the interrogatories to be then claimed 

and owned by the eity, to wit, the following : 
The square comprised between St. Peter, St. Tagan avenue, Or- 
» leans street, and Lake road, as shown on the sketch annexed to the 
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answer, and on which the draining machine for draining the city Is 
located ; and also four other squares comprised between Dupré, Sal- 
cedo, St. Ann, and St. Peter streets ; the city to be accountable for 
mesne profits on the above lands and on lands of Daniel Clark pos- 
sessed by them and sold before the filing of the bill for the time the 
sume were in their possession respectively, subject to the laws of 
Louisiana in eases of such recovery, axe. ; prools of such mesne 
profits to be made in the usual way, the defendant being entitled to 
the benefit of the mayor’s answer under oath, until overcome by the 
proper testimony. 

Whether the prescription of three years before filmg the bill ap- 
plies to the rents and profits, notwithstanding prescription was dis- 
allowed aus to the recovery of the lands themselves, I «do not decide, 
but leave threat LO be considered by thre hhaster to Whom the hitler 
may be referred. 

June 10, 1S70. 


(Signed) JOS. P: BRADLEY. 
, Decree upon Mandate. 
Extract from Judgment Docket, April Term, L570. 
United States Cireuit Court, Fifth Circuit and District of Louisiana. 


NEW OrnLEANS, Saturday, June 11, 1S70. 
Court met pursuant to adjournment. 
Present: Llon. RE r. reve ley, Associate Justice of the Supreme 
Court, presiding; present: Hon. W. B. Woods, cireuit Judge. 


Myra CLARK GAINES 
Us, NO. POO. 


Tue Crry or New Orveans. J 


ln obedience to the mandate of the Supr me Court of the United 
States filed in this court, reversing the decree of this court rendered 
In this cause on the 19th day of April, A. D. 1558, and remanding 
said cause to this court, with instructions to enter a decree for 
N17 complamant in conformity with the opinion of said Supreme 
Court: 
lor reasons assigned it is now here ordered, adjudged, and deereed 
In Conformity nid obedience to the said mandate of the Supreme 
Court of the United States upon the evidence in this cause that Myra 
Clark Gaines, complainant In this cause, is the only legitimate child 
of Daniel Clark in the said bill and proceedings mentioned, and as 
such was exclusively invested with the character of such legitimate 
Child and entitled to all the rights of the same, and that. under and 
Ly virtue of the last will and testament of the said Daniel Clark, the 
seid My ral (‘lark Cusine 5s Is the universal levatee of the sid Danie! 
Clark. and as such is enti! ito all the estate, whether real or per- 
sonal. (| which he. the “the Daniel (‘lark. died possessed, subject 
only to the preuVrane nt of certain legacies thre rer Than 7 
And this court doth further order, adjudge, and decree that all 
the prop ty described by thre defendant, thie (‘ity of AT W (orleans, 
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in its answer nid exhibits thereto annexe dis prea and parce! of the 
property Composing the succession of the said Daniel Clark, to wit, 
the same which Richard Relf and Beverly Chew under pretended 
authority of testamentary executors of the said Dantel Clark, and of 
attorneys: in-fact ol Maury Clark, by act of sale dated October 30, 1821, 
conveyed to Evariste Blanc, and which the said Evariste Blane, by 
uct of sale of September 2), IS3 q conveyed LO the Mayor, aldermen, 
and inhabitants of the City of New Orleans: that the said Riehard 
Relf and Beverly Chew at the time and times when, under the pre- 
tended authority aforesaid, they caused the property so described 
“una claimed by the defendant, The City of New Orleans, ice be scl 
up and sold by public auction on the 2Ist day of December, 1820, 
and when they executed their act of sale aforesaid, of the 50th Octo- 
ber, 1821, to thesaid Evariste Blune, had no legal right or authority 

whateverso to sell and dispose of the same,or in any manner 
YI75 toalienate the same; that the said sale at auction and the 

suid uct of sale of the said Evariste lane, in) confirmation 
thereof, were whotly unauthorized and illegal and are utterly null 
and void, and that the defendant, The ¢ ‘ity of New Orleans, at the 
time that it purchased the property so described as aforesaid was 
bound to take notice of the circumstances which rendered the act- 
ings and doings of said Beverly Chew and Richard Relf in the 
premises illegal, null, and void, and that it, The City of New Orleans, 
ouclit to be deemed and held and ts hereby deemed and held to 
have purchased the Property in) question with full notice threat the 
saldsale at “wuction, under the oar tended authority of the said Richard 
elf and Beverly Chew, ansl the said act of sale to the said Evariste 
Blane were unauthorized, illegal, null, and void and in derogation 
nid fraud of the rights of the person OF Pecrsolts entitled to the suc- 
cession of the said Daniel Clark. 

And this court doth further order, adjudge, and decree that all 
the ssid property how remains unclaimed nie undisposed of as 
part and parcel of the succession of the said Daniel Clark, notwith- 
standing such sale at auction and act of sale in the pretended au- 
thority of the said Richard Relf and Beverly Chew. 

And this court doth further order. adjudge, and deeree that the 
complainant, Myra Clark Gaines, as the legitimate and only child 
of the said Daniel Clark and universal legatee under his last will 
‘ned testament, is justly eunid lawfully entitled to the Property ufore- 
said together with all the vearly rents and profits accruing from the 
ne SINCE the Saie Came Inte the Possession of the saicl det relat, LO 
wit, on the 26th of September, IS54. Xcep as hereimatter mentioned, 
and for which the said defendant is he reby jude d, ordered, and 
decreed to account to the said My ra Clark Gaines as herematter 
mentioned. 

And whereas it appears by the said answer and exhibits that the 

said defendant, The City of New Orleans, had sold and dis- 
Lh posed of certain portions of said deseribect tract before the 
filing of the bill in this cause, to wit, all of the same exe prt 
thie following parcels, which Were ~till claimed eenicl hele by the ssid 
citv at the time of filing said bill, and at this time, that Is to say: 


71020 «THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES 


All the square comprised between St. Peter street, Hagan avenue, 
Orleans street, and Lake road, as shown on the sketch annexed to 
the answer, and on which the draining-machine for draining the 
city IS located : ania Also four other s(yuares comprised between Du- 
pré, Salcedo, St. Ann, and St. Peter streets, sold at public auction as 
aforesaid, on the 2Ist day of December, 1820, under the pretended 
authority of said Richard Relf ‘and Beverly Chew, as testamentary 
executors of Daniel Clark, deceased, and as attorney-in-fact of Mary 
Clark, LO Ievariste Blane, and afterwards conveyed by the suid Kivar- 
iste Blane to the said defendant, The City of New Orleans, on the 
26th day of September, S54. 

It is therefore ordered, adjudged, and decreed that the said de- 
fendant, The City of New Orleans, do forthwith surrender and de- 
liver to the complainant, Myra Clark Gaines, all such portion of 
seul tract of land, LO wit, the portion bounded by anid enclosed with 
Dupre, Salcedo, St. Ann, and St. Peter streets, and also the portion 
thereof bounded by and enclosed within St. Peter street, Hagan 
avenue, Orleans street, and Lake road, as aforesaid, and that the 
said defendant do account to the said complainant for the rents and 
profits of said portions of said tract of land so ordered to be surren- 
dered and delivered by it to the said complainant. 


And this court doth further order, adjudge, and decree that an 


account be taken by Jolin 1}. Weller, a master mn chancery of this 
court, of the yearly rents and profits of the said portion of said land 
now held is aforesaid by the defendant, The City of New Orleans, 
from the time when the said land came into POSsSCsslON of said de- 
fendant, on the Both day of September, S54, and of all other 
a portion or portions of said tract of land set forth in the s:id 
answer of defendant and exhibits thereto annexed, from the 
26th day of September, 1854, to the days and date when the said 
defendant, The City of New Orleans, sold or disposed of the same 
to other parties, and report the same to this court, said Account to 
be mrad according to the laws of the State of Louisiana. 
This court doth further order, dljudge, and decree that the com- 


_ 


plainant, Myra Clark Gaines, have execttion against the defendant, 
The City of New Orleans, for costs, Incurred in this cause in 
both courts. 

And this court doth further order, adjudge, and deerce that the 
complainant, Myra Clark Gaines, have leave to apply for such fur- 
ther order, directions, and decree as may be now or hereafter neces- 
sury In the premises. 

Deeree rendered June 11, 1870. 

Decree signed June lo, ISTO. 

(Signed) W.B. WOODS, Judge. 


RNC A AIEEE 


a 
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hi. Fa. Issued 2Ath August, IS; 0. Returned and Filed October 13th. 
LS70. 


Circuit Court of the United States for the Fifth Cireuit, holding 
Sessions in and for the Distriet of Louisiana. 


The President of the United States to the marshal of the district of 

Louisiana, or his lawful deputy, Greeting: 

You are hereby commanded threat you demand from the City of 
New Orleans, one of the defendants herein, the sum of two thousand 
one hundred and eighty-one dollars and thirty-one cents for costs of 
suit, as follows: 


Costs in U.S. Supreme Court, as per mandate .-..-- S1.S54 56 
Ciera s Goats te 0. © covet cbtert ... wanes camencuees J) 25 
U.S. marshal’s costs - Sone pene PS r A! SSR ; Ib 50 
Attorney's EE aN ee STO i la roe 20 OO 


S218] 5] 


And the costs for executing this writ, cash, which Myra Clark 
Gaines lately recovered by Judgment of the circuit court of the 
United States for the 5th circuit and district of Louisiana, & in 
obedience to the mandate of the Supreme Court of the United 

States, and if the same be not paid on demand that then you 
9917S cause the same to be made out of the personal estate of the 

said City of New Orleans in your district, if sufficient per- 
sonal estate cannot be found theremm; but if sufficient personal estate 
cannot be found in your district, that then you cause the same to be 
made out of the real estate of the said City of New Orleans in your 
district whereof said city was owner on the 15th day of June, 1870, 
into whose hands socever the same may have come, and that you 
have those moneys before our said court, to render to the said Myra 
Clark Gaines for the Judgment aforesaid, on the 70th day from the 
date hereof, together with this writ. 

Witness the Llonorable Salmon DP. Chase, Chief Justice of the Su- 
preme Court of the United States, this 24th day of August, A. D. 
ISTO, and 5th year of the lndependence of the United States. 

[SEAL | (Signed) D. URBAN, Clerk, 
by Fk. ob. VINOT, Dy CCL. 


Marshal's Return TPhereon. 


Received August 24th, i870, by the U.S. marshal, and having de- 
manded payment from the City of New Orleans (copy of said notice 
hereto annexed and made part hereof) on the 25th day of August, 
1S70, and the City of New Orleans failing to comply with said de- 
mana, I did seize, on the Ist day of September, 1870, a certain prop- 
erty known as the iron building, and the ground on which the said 
iron building is situated, with all the rights, titles, and privileges 
thereunto belonging, and situate at the head of Canal street, subject 
to present lease, of which SCIZULE | euUVve notice Lo the City of New 
Orleans on the Ist day of September, S70, copy of said notice of 
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seizure is hereto annexed and made part hereof, and also had said 
serzure recorded tut the oflice of the recorder of Mortgages 11) the City 
of New Orleans anid parish ()] Orleans, anid also dicl, 1) the Oth day 
é6f October, IS70, serve notice on plaintiff and defendant to apport 


Appraisers, cOplt ~ of which cre hereto annexed and mide pLrts of 


this return. 


| clic] recelve, (1) the both day ot October, IS70, from the 


O79 City of New Orleans, the sum of twenty-two hundred fiity- 


elelit ne dollars. ana therefore return this fi. fer. sitisfied, 
New Orleans, October 15, 1S70. 


(Signed) GUS. HOLLANDER, 
Dy {/ NS. Marshal. 


Notice i} D) neand Le ferred lo vw hore JOUNY Return Oil Ii. ka. 


In the LTnited States Circuit Court for the Ieitth Cyreutt and District 
of Louisiana. : 


New Or .eans, clugust 25, 1870. 
Myra CLARK GAINES 
Us ~-No. 2695. 


Ciry or New ORLEANS. J 


Unirep States Manrsuau’s Orvice, Disrricr or Lousiana. 
To the City of New (dre his : 

Take notice, that by virtue of a writ of fier? fucias issued and to 
me directed by the honorable the circuit court of the United States 
for the fifth circuit and district of Louisiana in the above-entitled 
suit, | hereby notify you to pay into my hands within three days 
from the service of this notice the amount of judgment, Interest, and 
costs as set forth in said writ, to wit, the sum of 82,223.21, with in- 
terest and all costs, or to point out property sufficient to satisfy the 
sume, In default of which [ shall proceed to seize and advertise for 
sile according LO law any of your property, real or personal, sulthi- 
cient to satisty sald writ. 

(Signed) é GUS. HOLLANDER, 
Deputy U/. ‘S. Marshal, District of Louisiana. 


Marshal's he fier The reo 


On the 25th day of August, 1870, served 

Reference approved. copy of the within notice of demand on the 
A. Woolt hey, clerk, City ot New { rleans, through 13. I. landers, 
mayor, by delivering the same to him in per- 


GUS. HOLLANDER, D'y Marl 


A ae lA tiste oe 


An ta o 


! 
| 
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Phere Days Notie of Ne ali. h ti rred ha ii boregoing Return foul a hu. 
In the United States Cireuit Court for the District of Louisiana. 


Myra CLARK GAINES 
DS. ‘ No. POO. 
Tue Crry ovr New Ornceans et al. J 
New ORnLEANS, September Ist, 1S70 
Q1TS0 Unrrep Sratres MARSHALS OFFICE, 
Disrricr of LOUISIANA. 
To the ¢ ‘ity of New Orleans: 

Take notice that I have seized and in three days from the service 
hereof shall proceed to advertise and sell the following-deseribed 
property, VIZ: 

The iron building and the ground on which the said irom build- 
ing Is located, with all the rights, titles. and privilewes thereunto 
belonging, and situate at the head of Canal street subject to present 
lease, to pay and. satisfy the writ: issued in the above-entitled case, 
immediately paid. 

(Signed) GUS. HOLLANDER, 
Deputy U.S. Marshal. 


Marshal's Return Thereon. 


Qn the Ist day of September served a copy of the within notice 
of seizure on the City of New Orleans, through Bb. F. Flanders, 
mavor, by delivering the same to said mayor in person.. 

New Orleans, Sept. Ist, 1S70. 

(Signed) GUS. HOLLANDER, 
Dy US. Marshal. 


Notices lo Plaintiff lo Appoint (lil Appravser. i fe rred la vy bore JOURD 


Return on writ of fi. ‘in 
United States Cireuit Court. 
Myra CLARK GAINES 
vs. No. POO). 


Tue Crry ov New Oreans ef als. | 


To Myra Clark Gaines, plaintiff in the above suit: 

Take notice that you are required to appoint an appraiser to act 
In your behalf to appraise the property seized in the above-entitled 
suit, and which property will be sold in due time to satisfy the judg- 
ment rendered herein, and you will have your appraiser at my 
office, Custom-house building, at 10 o'clock a.m. on Thursday, the 
loth day of October, 1S70, in order to qualify for his said duties, 
failing in which the United States marshal will appoint one to aet 
In your behalf. 

United States Marshal’s Office, New Orleans, Oct. 5, 1870. 

(Signed) kA. WOOLFLEY, 
Deputy = Marshal. District of Louisiana. 
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Marshal's Return Thereon. 


()n) the Oth Let ot October, IS70, served il COPY of the 
Q1ISL within notice on Mvra Clark Gaines, by leaving the same at 
he domitcetle. No. 2-4 Canal Street, Wn the hans of \I rs. \Me- 
Connell, Mrs. (rnines bene absent iil the time of service. 
New Orleans, October 6, IS70. 
(Signed) S. W. REED, 
| Ly U.S. Marshal. 


Notice fy iB} fe nodand ln Appoint (fil Appraise Tr. Le fi rred la hie loreqoing 


it furan ow u rit oft ft. fer. 
United States Circuit Court. 


Myra CLARK ClAINES 
i's N 0. DOOD. 


Tue Crry or New Orveans et als. J 


To the City of New Orleans, defendant in) the above suit : 

Take notice that Vou are required LO ppornt ill} appraiser to act 
In vour behalf to Appraise the property seized in the above-entitled 
suit. and which property will ly sola in due time to satisfy the judg- 
ment rendered herein, and you will have your appraiser at my office, 
Custom-house building, at 10 o'clock a. m.on Thursday, the 15th day 
of October, 1870, in order to qualify for his said duties; failing in 
which the United States marshal will appoint one to act in Your be- 
half. : 

United States Marshal’s Office, New Orleans, October 5, 1870. 

(Signed) r. A. WOOLFLEY, 
Deputy {7 S, Marshal, District of Lowisiana. 


Marshals Return TPhereon. 


On the 6th day of October, 1S70, served copy of within on the 
City of New Orleans, through B. I. Flanders, mayor, by delivering 
the same to him in person, 

New Orleans, October 6, 1870. 

(Signed) Ss. W. RiekeD, 
Dy [” NS, Marshal. 


Report of Waste - aT ( hanes ri (iil iM nis and Profits, De @ ¢ | c Dik i? df by 
Complainant ny SS? hiled Marelh | a 1S; 1. 
Circuit Court of the United States. Fifth Cireuit and District of 
Lousiana. 
Myra CLARK GAINES ) 
vs. No. 2A. 
CITy OF New Orn.eans. | 
To the honorable the judge of the cireuit court of the United 
91S? States for the tifth e:reuit and distriet of Louisiana: 


The undersigned, master in) chancery, Lo whom Wis referred 


- 


Se eee 


-" 


ee 
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for report the above case of Gaines vs. City of New Orleans by an 
order of this honorable court of the eleventh day of June, 1S70, 
having examined the testimony on file, and from information ob- 
tained from the offices of the register of convevances and assessors 
of the City of New Orleans, and from information derived from wit- 
hesses cognizant of the facts connected therewith, has the honor to 
report as follows, viz: 

That under the order of this court above referred to he was re- 
quired to take an account of the vearly rents and profits accrued 
ne accruing from the property in sald order described since the 
726th of Septem be - IS34. the date of the purchase of seta property 
by the defendants, a portion of which property Is one square of 
ground of irregular form, being bounded by St. Peter, Hagan ave- 
nue, Orleans, and Lake Road streets, together with the buildings 
and improvements thereon. 

This portion of land was acquired by the defendants by purchase 
from Evariste Blane on the 26th day of September, 1854, as per 
act before Felix de Armas, notary public. The improvements on 
this property consist of a drainage-house and out-buildings, and is 
known as the Orleans draining machine, and has been in contin- 
uous possession of the city from date of purchase. 

The city has oeeupied and used for public purposes this property 
of Mrs. Gaines, obtained in bad faith, for more than 55 vears, and 
equity demands that she should be allowed a fair and just ecompen- 
sation therefor. As the city received no rents whatever and no 
profits, except by the increase of its revenue, if Is ditheult to fix 
the amount to which she ts justly entitled. The master presents 
facts and figures which he trusts will enable the court to arrive at 
an equitable conclusion. 

A number of witnesses have been examined who have 
HISS long been residents of the city to ascertain the rental value 
of this property. lt will be seen from the depositions here- 

with filed their estimates are as follows : 


L.. IL. Pile SS STEAL — — 6.000 00 
5. CEE i cemented. | ssi diaiet sake icin, ee 
wed eee pce pre ee ———- ll 
a icici tal Fe 
WW. Hh. We? nnwma hee eee 
Do I it i ee 


Making an average of $5,000 per year. 
If this basis were adopted, the following will be the result : 


Lorlive of Li ntal of thre Orleans Drainage Machine, Computed al the Late 
of SS! LEROLE, pt rye, 


Proms 1 Jeary, Tae, 0 2 ay, 1G cec ee $5,000 00 
7 . @n ISOb, | do. a Peas SO) OO) 

¥ | do 183%, tf @a 3888 ee S000) OO 

ee = Bet Ce aaa S000 OO 

| @o. eae. le | GO S000 OO 

1 do. 1540. a eS Fae ee ae eee S.000 OO 


(5 AINES. 


| 
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l do. 1841, i g@oa. 642 sianess abinieaaiiaiia S000) O00 
| do. S42. | do. S455 i S000 ()) 
| do. 843. i do. 1844 : S000 O00 
| do: 1844 | @o 3560 S000) 00 
i do 1846 i do 1846 : ; S000) O00 
| de 28. i do 184/ : SO00 OO 
: 2. eee. [| =... See. S000 O00 
| do LSS. | do. 1849 : S000 O0 
| @o 3260 [| £.° Se S.O00 OO 
| g@o LSov. . =. Tae S000) OO 
i do. 18di, | do, 31654 S000 00 
| @oe eae © 3 @e- Feoo : : S000) O00 
| do 7% ite Ge es : S000 00 
From 1 July. 1854, to 1 do. 3856 : SQ00 00 
“ 1 do. 185d. ee eee S000 00 
i do. 1856. , rn re S000 00 
| de PSR7. | ip eae S000 00 
i @e 358 . <a> aa ree S000 00 
. @o. 6). . fo See... a ; S000 00 
‘do. PSO. | do. ISO]. ESS: ae S000 O0 
| do. 1861. 1 do. 1862 BIO at S000 OO 
' oo. 1362 a ‘a: Ct RET ee 8,000) OO 
YTS 
l do. 1865 | ge. TOG... aseeene 8,000 00 
| do. TS64 i -do. 1865 Meret erie 8,000 00 
1 do. | 1865 1 «do. TS66 abi:sinialaniacanita 8,000 00 
. @o. . _— do. ISO; aoe S.SO0Q) OO 
| da ISG;. a | do. ISOS. i S000 ()) 
i go teen . rr er S000) OO 
l do. 1869. a “a, eer S000) 00 
| «do. 1870, 5 PE, BOE Rinne eine Mes Ddecdeded eded 
ee I i in BOSD Sebed eded 
Interest on Peents atthe Rate of 5Y Per Annum. 
Amount When due Pinne Interest. 
SS.000 00 | July 1836 42 vears 13.866 66 
$,000. 00 1 do. 1837 32 13.466 66 
S000 00 | do. 1838 ee 13.066 66 
S O00 OO | do. 1839 312 66 12.666 66 
S000 00 | do. 1840 > )2 1? POOH OO 
S000 OO i dea 2841 29)2 11.866 66 
S000) OO | @np. 849 S2 11.466 66 
S.O00 OO | «ao. 1843 272 11.066 66 
S00) OO) | ge Ras 2452 10.666 66 
5,000 UO lL do. ISd5 25% 10.266 66 
8,000 O00 1 do. 1846 — ll” OS66 66 
S000 00 1 «do. 1847 ae.lCU* 9466 66 
S,0000 00 1 «do. 18458 — YQ OGG G6 


cee 2S, >» 


- 
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8,000 O00 1 do. 1849 me. Ce 8,666 66 
S,000 OO | do. 1850 —. * 8.266 66 
S,000 00 1 «do. 1851 a * 7,566 66 
8,000. 00 1 do. 1852 i.” 7466 66 
S.000) OO | do. 1853 1/3 “ 7.066 66 
8,000 00 1 do. S54 — 6,566 66 
S,000) OO | do. 1800 i ” 6.266 66 
8.000 00 1 do. 1856 44. “ 5.S66 66 
S000) 00 1 do. 1857 io ”™ 5D AGG 66 
S.000 OO | @e R58 123 ss DOO6 OG 
8,000 OO | do. 1859 113 1666 66 
8,000 OO | «do. 1860 102 L266 66 
S000 00 | do. 186] = 3 S66 66 
S,000) 00 | do. IS62 ee Oo 4606 66 
S000 00 i do. 1863 i ti 5.006 66 
5,000 OO 1 do. IS64 (5 o 7~ OOO OO 
9185 
8.000 OO 1 do. 1865 3 2.266 66 
8,000 OO 1 «do. S66 . Bee LS66 66 
S000 OO 1 do. 1867 a LG6 66 
8,000 OO 1 «do. 1865 22 1,066 66 
S,000) OO 1 «do. 1869 | H66 66 
S000 00 1 do. 1870 eS 246 66 
Total interest on rents...----.- ontimtnnal .. $247,266 44 


bape nditures. 

City Tax —By reference to the assessment rolls of the city, he 
finds that this property was placed on said rolls as free; hence no 
city tax was paid. 

State Tax.—Being considered city property, it was, therefore, ex- 
empt from taxation by the State. 

Repairs.—F rom the evidence of Mr. L. HL. Pilie, late city surveyor, 
it will be seen that it has cost the eity five hundred dollars per year 
Lo keep the buildings In repalr, and from the Ist July, 1856, to Ist 
March, 1571, being 543 years (@ So0U per vear, $17,555.55. 

Interest —On the above yearly costs of keeping the buildings in 
repair, S00 per Veoar, interest at the rate of 5 Wi per abut on each 
yearly payment for 543 years amounts to $15,446.47. 

Reeapitulation on the basis of annual rent of $5,000 will be— 


Value of rents (see pages 4 and 5)..--.----..---- oa S20),000 Od 
Interest on same (see pages 6 SE tf lscmumbiieieeninin ae ee 


mre T7 


Less CX PCHse for repairs (see page Gis eunue Bete oe 
Interest (see page 9)..----.-.---..-------- 15,446 47 
32.779 80 
IN is titan cinch tani sini ascii aes ea acid a SHUN SIO OF 


4640; 


7410 THE CITY OF NEW ORLEANS Vs. MYRA CLARK GAINES. 


State ment of the lL orlate of Pents and Profits of thie Orleans Draining 
Machine to the Citu of New Orvleans on the Basis of TJuration on 
Prope rly ff j, ich. Previous ly thie Building of thre Mael dine . wr, dil d Ho 
Ri Ceri fy thie City. 


It is difficult to estimate with dCCUPAacy the pecuniary advantages 
which have resulted to the city from the possession of this property, 
as it has never been used for any other purpose than to drain 

91SG that portion of the city which was subject to inundation. 
This, from the evidence submitted, appears to coniprise one 
Previous to the erection of this drain- 


hundred bloeks or squares. 
| 
The assessment 


Ing machine, it yielded no revenue to the ety. 
rolls for a series of years, extending from 1858 to 1870, have been 
examined, and the average rate of assessment was found to be 
S]00.000, ana the adverage rate of taxation one and three-fourths 
per cent. 
If this basis be adopted it will be found that the city has received 
the following revenue from the property: 
Revenue received by the ciLy, on the basis of tuxation, 
on property drained by this machine, say.----- 
At 1?% would give anannual increase of eighty-seyen 
hundred and fifty dollars —. neceniotiaiiacalaiiaiaidic ada, 
Which, for 55 years, will amount to...-..------. —-- 


SHOO.O00) OO 


S7oO0) OO 
SOG .250) OO 


Interest Vil Tavres (ollected at tha Pate of o% Per Annum. 


Amount. When Due. Time. Interest. 
SS 7o0 OO 1 Mareh, 1S36. oo Vears 15.3812 50 
S.JoU {)) ] do. 18357. 4 do L4.S75 (i) 
S.7o0 ()() | do. ISIS. spe? do 14:437 Hv) 
8.750 OO Ll «do. S39. 32 «6do 14,000 00 
S 7To0O OO | do. IS 40. 1 do 13.562 50 
S TOU (}() | lo. IS-4]. 30 0 06ddo 13,125 ()() 
8,700 OO | «lo. 1842. 29 do 12.687 50 
S750) OO | -do. 1S45. 28 do 12.250) OO 
8.700 OO | do. 1S-4-4. 27, 668 11.812 50 
S700 OV ; @o. LS. 25. cdo 11.875 OO 
8.750 O00 . @e. IS46. 297 ~=6ddo 10.937 50 
S700 OO : do. 1S-+47. 24 do 10.500 OO 
8,700 OO | «do. IS48. 23° «do 10.062 50 
S.7o0 OO | «alo. 1S-49). S9 - do QO25 OO 
S.7H0 OO 1 lo. ISO. eA do. GIST SO 
S700 OO l do. ISO. 20s dla. 8.750 OO 
8,790 OO | @a  3eee. 19 do S.512 50 
8,700 VO ee 1S55. IS. do T5710 OO 
8.700 OO 1 do. LS5-. 17 do 7.437 50 
8,700 OO | «lo. LSO5. lG do 7.000 OO 
S.700 OO .. ee. LSob. 1b) 6do 6.562 50 
S750 OO lL do. LSo7. 14 do. H125 OO 
S700) OO 1 do. LSS. Ib) =6do VOST ov 
8,700 VV 1 do. LSoo. ‘2 @o 9,200 OO 
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$8,750 00 1 do. 1860. i S12 50 
S750 OO a ISG]. 10 do. L370 OO 
S.7oO0O) OO | do. ISO?. «do. retard d ne 
S750 OO | «do. LSG3. S do. O00 OO 
S.750 OO l do. LS6-4. ;. 2 3.062 50 
S.7D0 OO . ao LS65. (> do. 2625 OO 
S.750 OO . S66. » do. 21ST 50 
S750 OO 1 «lo. 1S67. . = 1.7o0 OO 
S.7o0) OO — LSOS. > do. Lolz of 
S.7o0) OO | do. LS). > go. S7o OO 
S750 OO 1 «lo. ISTO. 1 do. 37 50 


SPTDOH25 OO 
[erpenditures lneurred iy Building and Running thie Draining Machine 
Collecting the Trae 8. Constructing thie Cunals. Laying Oi thie Spare 8> 
Ditel ing, AC. and Keeping thie Nai an Odrele A P 


rom the evidence of Mr. W. H. Bell, city SUPrVeVOr, 
and from statements taken from the books of his 
office, it appears that the city expended for the build- 
Ing and ae machine to the Ist 
Mareh. LS70 ceeeadaineeaie ain 

> Xx pense for collecting s. 305.2 P-O0.00 taxes, at 2%. a 

le x pense for constructing canals and ditches and lay- 
Ing off squares, «ec 

xpense keeping canals and ditches in re pair 


SP5OLS352 00 
G.125 00 


—— ~- 


21.1983 00 
17.500 00 


ee a ee ee ee 


Total expenditures ........... - $196.650 00 


Which, for 35 years, would vive an average f $5,600.00 


per year, on which interest 1s calculated. 


CXPchse 


a 


Tite rest Oil Annual Larpenditures, (is Arranged (iii Pr PIOUS Page, al 


>. H00.00. at thi, ML of a7 | A 4 Annum. 


Amount. When Due Time. Interest. 
5.600) OO | March. 1S36. >) VOUS, GQ SOO OO 
5.600) OO | clo. 1S357. 34 do. YQ 520) OO 
5.600 OO . = IS3S8. oo do. Qt OO 
5.600 OO . L839. 32 «do S960) O00 
5.600 OO 1 do. LS40. 31 do S6OSO 00 
5.600 OO 1 do. S41 30 «do S400 00 
5.600 OO ; @e 1S42. 2) «do 8.120 00 
5.600 OO . 1848 28 do 7,540 0 
5.600 OO 1 do. S44 oT) CGO 7.060 OO 
5.600 00 1 do. IS45 2X, ~do TPSO OO 
5.600 OO 1 do. 1S46 2 ~=s do. 7.000 OO 
5,600 00 1 do. 1S47 25 «do 6,720 OO 
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QISS 
5.600 00 : Ze S48. dO. 6.440 OO 
5.600 OO ; @oa. 1S49. 22 clo. 6.160 00 
5.600 OO 1 «clo. ISSO. — DSSO. OO 
D.600 ()t) | lo. ISO]. () do. 600 ()() 
2,600 O00 Sov. I =o. D.o20 OO 
5.600) 00 . ISDS. IS” do. 5.040 OO 
o.600 OO | do. LS5-4. 17 do. L760 OO 
5.600 OO | do. Soe. 1G do. ‘4480 00 
5,600 OO l do. 1806. lo = do. 1200 O00 
5.600 GO . a 1857. l4 do. 3.920 OO 
5.600 OO | do. ISOS. 3. 2. >O40 OO 
5.600 OO .- ae LS5%. >a 5.000 OO 
5.600 OO | do. LSG60. ll do. S080 00 
5.600 OV | @ IS61. 10 3 do. 2? SOO OO 
5.600 OO : a. 1SG2. «lo. 2 5?0 OO 
5.600 OO . go 1S63. ;. 2. 2910 OO 
5.600 OO | lo. 1S6-4. .: -_. L260 OO 
5.600 OO ee LS6D. «lo. 1.6S0 00 
5.600 00 [ a. IS66. .: oe L400 OO 
O.600 OO , aa ISG7. 4 «lo. L120 OO 
9,600 OO | «lo. ISOS. » «do. S40) OO 
5.600) 00 | ae IS6!). ; 2 N60 OO 
5.600 00 : 2 ISTO. i do. 280 OO 
I I ii iii aeencceisiieiiidlii anda 176,400 00 


Recapitulation Gril thre Basis of Taxation oil Properly Drained by this 
Machine. : 


SOG 2500 OO 


Amount of taxes levied (see Pace > | eer. eae 
27025 OO 


Interest on same (see puees i et Bloat sini ae 


DSTLSTO OO 


Less expenditures (SOc prebeee | |) ni obits eee 196.600 (Mt) 
Interest on same (see pages low 16). ~ 176400 00 
ame «=a Ae AMD (0) 
ea os ... $208,825 00 


State hide il of thee Lali oft iM pis and Profits of thre Buildings and Land. 
mithout the Maelh Live ry,on lhe Basis of a ii, yl of SD . LOOLO0 per Year. 


lt appears from the tesiimony of Mr. John Communy, who has 

had charge of this drainage machine for many years, that the first 

machine was built on this property mn 1855 and completed about 
the Ist July of that Vvear. 

9Q1S9 lt also appears from the testimony of L. H. Pilie, late city 

surveyor, that the present building was constructed in 1845, 

at a cost to the city of $18,000.00 for buildings alone, which, with 

the use of the land, would be worth $20,000.00, and he estimates 
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that $2,400.00) per year would be a fair rent for the buildings and 
land without the drainage machinery. 
If this basis be taken, the following will be the result : 


Lele of Rental of the Orleans Drainage Building, Computed at thie UL 
of S? 400.00) pr Annum. 


rom Ist July, 1835, to Ist July, 1So6---- ------------ $2400 O00 
” | ie ee a ee” nner 
l << ot oo!) ae). ee 2 100 OO 

' | Ge t6a8. * J Sl Se ee 2 100 OO 
25 | do. 18359, a... «= ae 
| a 20 5 Gea. [Gblentioesnce — 2 A000 00 

ae. 1605.*° 5 @. I86 cca liateadaedile 2 400° O00 

| mo toon” | ao. 1040-—- ene eee 

| do, 2008,% 1 de. 106Bee ne 100 none cone 2 400 OO 

| do. 1844. “ ] lo. a =  _— PADD OO 

| aa 2 © S Ck TS ctncdwsnnnncuen 2 100 00 

| SS lL oe ll ee > 

| ae: a ? 100 OO 

l do. 1848,% 1 do. JOR ....6500---0-. 2 100 OO 

| tn SE SF GO. Otek cocnnntcecnuwnn 2 100 OO 

] a. on™ 3 do. IS5l1 ares ee 

| clo. +” tie | do. ‘ =e sien calida aiacleaidaias ~ 1000 OO 

| a 4 Oe IRE. ccc ene ee 

| qn 168.” J iS ee ee eee > 100 OO 

m ] de SORE @ SD Bi 1B snenccncnnscuume 2 100 OO 
-~ toon ~ 2 ic a eee 

ado ae” 3 do. S57 ne 

| clo. 14. - l do. 1358 __ a ae 2 A008 OO) 

] fa. 1 3 dn 1008. 2, eee 

| ae tho * | I Pe > 10 OO 

| de teen 7 | dn 2900 — 29100 OO 

| do. I1S61, | deo 3900... Lee 
——). | fe de 3006) 2 dk ) 100 OO 

| i. Cee “2 do. 1666..cc0ecee ss «- BAGH OO 

. | oo wee ~ | dn 106. eee 
| clo. aa. * | do. eee: oo re ae 

TOW) 

| aa 2908.° 5 do FSG ocusscue aoe. 

| — tou.” 3 in 1906.0 > 3. LU eee 

| en so a). Seer, 

| i toe J de (Oe Ua ee 

“ | dn 1870. * | Nev ?, 1OiGenneuweces -canes SOO OO 


‘Totel value of rents....--.<.<««decuuceu- _ $84,800 00 
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Tite i'¢ sf Oi Pent af thie Pate of yt i r Annum. 


Amount When Due. Time. literest. 
SS? 400 OO Ist July, 18356 ott years, L120 OO 
2400 OO | doe. 1837 231 Lood OO 
2 100 OO do. 1TS3S 2 ass OO 
2 400 OO | do. 1859 ols >..00 OO 
2.400 OO 1 «do. 1840 304 3,640 00 
2 J00 OO | do. S41 294 O20 00 
2 100 OO | do. 1842 281 3400 O0° 
2 100 OO | do. 1843 Zt4 3.280 O00 
2400 OO 1 do. 1844 26) 3,160 OO 
2 100 OO | do. S45 25} 5.040 OO 
2 400° OO 1 do. 1846 241 2.920 OO 
2 400 O00 do. 1847 233 2,500 OO 
2 100 OO do. 1848S 22! 2 6OSO OO 
2 100 OO | do. S49 21! 2 60 OO 
2 400 OO | do. 1850 204 2 440) OO 
2.400 OO | do. 185] 19 2.320 OV 
2 400 OO | do. 1852 Is} 2200 OO 
2,400 O00 l do. 1853 17; 2,080 00 
2,400 OO l «do. 1854 lis 1960 00 
2 100 OO | do. 1855 15! 1LS40 00 
2 1000 OO | do. 1856 14! 720 OO 
? 100) OO | do. 1857 15! 1.600 OO 
2,400 OU 1 = =6«do. 1858 123 LASO OO 
2 400 OO | do. 185% 11) L560 OO 
2 100 O0 | do. 1S60 10! 1240 O00 
2 400 OO | do. 1S6] va 1.120 OO 
2 400 OO | do. 1862 Si 1,000) 00 
2,400 OO i do. 1863 re SSO. O00 
2,400 OO l do. 1864 (i) 760 00 
2 400 00 l = =6do. 1865 ay 640 OO 
2 400 OO 1 do. 1866 {I 920 OO 
2,400 O00 do. 1S67 ot 100 OO 
2 400 OO | do. 1S6S 2) ~SO OV 
2,400 00 l do. 1869 1} 160 OU 
2400 OO 1 do. 1870 } 40 O00 


Total interest on rents...--- —_- __ $72,800 00 


‘ 


V1) ] Lrpenditure. 


City ‘Tax.— By reference to the assessment rolls of the city, he finds 
that said property was placed on said rolls as free, has no city tax 
Was paid, 

State Tax.—Being considered city property it was therefore ex- 
emipt from taxation by the State. 

Repairs.—From Information derived from both L. IL. Pilié, late 
city SUPYCYOR, and Mr. John Communy he estimates the vearly Cost 
of keeping the buildings in repair at five hundred dollars (3500.00), 


= | 
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and from the Ist July, 1836, to the Ist November, 1S70, being 544 
vears, at So0O per year, would amount to 317,166.66, 

New BDuildine.—lIt will he seen from Information derived irom 
Mr. L. H. Pilieé (see pri >) that an entire new building was erected 
(1) this Square by the city 1) the year LS46. eit gun CX PeCHSc or cost of 
eighteen thousand dollars (818,000.00). 


Liate ie sf Oil Costs aft Leepairs al thre beat of » ( 1’ rr Annum. 


Amount. When Due. Time, Interest: 
500) 00 Ist July, 1856 4) year-. S58 33 
O00 OO do. 1837 5S) ee SOO OD 
SOO OO | do. JS3S oz “ SOS 33 
O00 OO do. S59 a: hl 759 05 
O00 OO l do. 1840 — «C™ TOS 3B 
S00 OV do. IS4] ee TOO Oe 
500 O00 Ll «do. 1842 zou 708 33 
SOO OO | do. JS43 Zé4 2 OS3> oed 
O00 OO do. IS44 a." HO8 35 
YOO OO | do. 1S45 2°)} ae Go5e> eded 
500 00 do. 1S46 241 GOS 33 
DUO OO | do. S47 204 OSD OO 
UO OO 1 «do. 1848 —_— DIS Oo 
yO OO | do. JTS49 214 SDeded eded 
DOO OO | do. TS50 204 Bs OS $5 
500 OO do. IS5] es ISO Oe 
N00 OO | do. ISo2 ae bos 30 
HOO OU do. 1853 —.” 33 33 
500 OO ] do. 1854 —-" LOS 35 
500 OU | do. 1855 los ISD Ded 
HOO OO do. L856 iq 308 33 
O00 OO do. LSo7 Leh Seded ed 


O12 


HOO OO do. ISOS 12) BUS 33 
O00 OO [ Ga ioe 11! 285 95 
200 OO do. LS60 lL} 298 335 
DOO OO | do. 1S6] ob ys, SS 
O00 OO lL do. 1862 Si 208 33 
500 OO I do. 1865 ii ISS 55 
DUO OO 1 do. 1864 (1 15S 35 
500 OO 1 do. 1865 5} 135 33 
500 OO | do. 1866 2 10S 35 
DOO OO 1 do. 1867 ) 85 35 
HOO OO | do. IS6S 23 os 33 
500 OO do. L869 |} Od Oo 
500) 00 1 do. 1870 } 8 35 


Total interest on cost of repairs... .... 22-7. $15,166 55 
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Pecapitulation. 
Receipts. 
Value of rents (see pages 19 and 20).---------.------ $4,800 00 


Interest on above (sce pages 21 and 22) 72500 OO 


_ —=—— = 


157.600 00 


Kxpenditures. 
| 


expense for repairs (See page - i 17.166 66 
lnterest On above (Scc pages <2 - = 2p. « en 1o.166 Oe 
re) pepe? 1 
_ Pia teed ) 
Netting —--. : eae aR PMc 125.266 TY 


As to the other four (4) blocks embraced in the order of reference; 
it does not appear that the city has derived any revenue from them, 
nor have any improvements been placed thereon; nor can | find 
any evidence that the city has derived any revenue from the balance 
of the property previous to its sale by the city. 

It is alleged, but no evidence introduced, that valuable cypress 
trees were removed from these blocks during the time they were in 
possession /y the city. 

As to the question of prescription Upon which I am called on to 
report, as the Supreme Court of the United States has decided that 
the city purchased in bad faith, and that the plea of preseription 
could not be entertained to defeat complainant’s recovery of the land, 
so the master has come to the conclusion that it cannot be pleaded 

against her demand for the rents and profits. 


9193 Ali of which is respectfully submitted to the honorable 
court. 
New Orleans, 13th Mareh, 1871. 
(Signed) JNO. B. WELLER, 


Mast: r Mn Chancery. 


No. POO. bovid jit’? mn thie (Vise of Mira Clark (Saines is, City of Ni Le 
Orleans liled mith Muaste rs Report, Mareh | L IS 1. 


Myra CLARK GAINES ) 
vs. ~ No, 2695. 
Crry or New Or:eans. J 


Report of master in chancery on rents and profits of building 
known as the Orleans Dr: “ining Machine. 


NEW ORLEANS, Tth iy bruary, LS7 . 


Present: Mrs. Cranes, In person, and Mr. McConnell, representing 
the City of New Orleans. 


Mr. L. He. Pitre, being sworn, savs: Knows the property on which 
the draining Is located leirst buildings rade in) IS40 or IS41.. 
Knows nothine about their Cost, Was city SUrVeVor [S52 to ISo2 
Annual cost for keeping building in re parr, 1.800 to $2,000. T con- 
sider that the property is worth a rent of from 5 to 6,000 per Vear, 
lt was taken possession by the city in 18-44. , 
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By Mr. McConNne re: 


[Q.] You say that the draining company had possession from 


ISd1 to IS44? 


\ | believe =«) 
a Did the draining co. pay the city any rent? 
| A. | No, sir. The building, &e., | cannot tell the value of. | base 
my calculation as to the rent on the value of the property, draining 
machine, &¢, which I yalue at 850,000 or S860,000—building ma- 


chine, buildings, machinery, and grounds—and place the rent at 10 
per cent. on that value. 

Q). Suppose Mrs. Gaines was to take possession of this property and 
the buildings were removed, what effect would it have on that part 
of the city? 

Ans. The whole rear preurt of the city would be overtlowed, as it 
would stop the drainage. On an adjoining square belonging to the 
city the city could erect a draining-machine that would answer the 

same purpose, but if it were placed on an adjoining square (ob- 
W194 jected to.) I think it would still be on a portion of Mrs. Gaines’ 
property, as [am informed. 

[Q.] How much would it take to coustruct a new draining ma- 
chine ? 

Ans. If due diligence was used, in 6 months. 

ORs CORES TENE nme wns suc ee 
7 . Buildings outside. _—-—. : sic. ae oe 


2 draining machines and the buildings, &e.. 45.000 00 


This estimate is made from observation; 4 years ago it was built 
and paid for by the city. 


(Signed) LOUIS H. PILIE. 


Sworn to and subseribed this 7th February, 1571. 
(Signed) INO. B. WELLER, 
{.S. Commn’r. 


Mr. Jno. Communy: I know the drainage machines; the drain- 
Ing machine was built in 1836; first, it was one engine of 25 horse- 
power; In 1S46 the city put up additional improvements; [ built 
the new machine in that year, and had the contract to run it for 10 
vears; the improvements in 1546 cost $32,000.00; [ consider i 
worth a rent of 86,000.00 per vear; should the buildings be removed 
that section of the city would be overflowed: it did) cost the city 
* 85.700 per year to run the machine: heave tie vontract at that. price, 
say 49,700 per year, during the 10 vears in which I had the con- 
tract; and when the contract expired the city wanted me to keep it 
at the same price, because it would cost the city more if it was run 
by the city: the draining machine was for the benefit of the public ; 
the city received no profit from it; all the lands in that section were 
ereatly benefited by the draming. 


(Signed) INO. COMMUNY. 


Sworn to and subsertbed this 7th February, US71. 
” (Signed) JNO. B. WELLER, 
U. S, Conum'’. 
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W.J. McCurtztonu, sworn: T was at the draining machine this morn- 
ing; I consider that 88,000 per year would be a fair rent; | do not 
know the valuation of the property, but judge from the benefits 

viven to that part of the city; [am a civil engineer; [| know 
9195 Mr. Pilié: do not know what it would cost a month to run 

the machine; does no know the cost of fuel, wages, or other 
expenses, and not being a machinist have no knowledge of such 
COSTS; a | ractical eng heer on ly could state what the cost would be ; 
only one of the draining machines is in working order, the other 
being out of condition completely. 


(Signed) W. J. McCULLOH. 


Sworn to and subseritbed this 7th February, 1571. 
(Signed) JNO. B. WIELLER, 


l' S Comm’r. 


LAPAYETTE CALDWELL, sworn: Am a civil engineer; know the 
draining machines on Mrs. Gaines’ property for the last 20 years; | 
consider the property to be worth a rent of 35,000 or SLO,000 per 
vear: | know the boundaries of Mrs. Gaines’ claim; it would cost 
from S1.500) to S1SOU per year LO keep the machine in running 
order. 

(). You say that this machine is worth a rental of $5 to SLO,000 
per annum; how do you arrive at that estimate ? 

Ans. By the amount and value of the territory drained. 

(Q). Ilow much per annum would you pay the eity for a contract 
and you pay all the expenses and take the machine in its present 
condition and run it? 

Ans. I will pay the city $8,000 p’r annum for the privilege and 
pay all the expenses, 

Quest. Where and how would you expect to get your pay for run- 
ning the machine? 

Ans. By being allowed to levy a tax on the property benefitted by 
the drainage. 


(Signed) LAFAYETTE CALDWELL. 


Sworn to and subseribed before me this 7th hebruary, 1S71. 
(Signed) JNO. B. WELLER. 


y ’ ¥ . 
li SN. Comm’r. 


W. HL. Witper, sworn: Am a civil engineer; I have known this 
draining machine since 1843; 1 consider the draining machine 
worth a rent of SS.QO0U to SLU,QO0 per year; it would cost 
W196 S1LS00 to S2Z,000 to run the machine a year ; the draining 
machine is located in the square bounded by Hagan avenue, 
Bayou St. John or Port street, St. Peter and Orleans streets ; there is 
nothing to prevent the building of a draining machine on the op- 
posite side of Orleans street where it touches Bayou St. Jolin. 
Quest. [low would you make this property worth a rent of $8,000 
or 310,000 per annum ” 
Ans. by levying a tax. 
Quest. [low can you fix the rent per year at $8 or $10,000 if you 
do not know the income ? 


ate 


~Kle 
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Ans. [assume it on the value of the property in that drainage 
distriet; by that drainage district I mean what is bounded by Canal 
Carondelet, St. Bernard avenue, Claiborne street, and Davou St. 
John. Ata rough estimate it comprises between 4 and O00 acres, 
superficial, 


(Signed) WAM. Hl. WILDER. 


Sworn to this 7th hebruary, IS7l 
(Signed) JNO. Bo. WELLER, 


‘ NS. Conem r 


No further witness Lp Pearinye the case was continued till to-mor- 
row, Sth instant, at 10 o'clock p. m. 
New Ornveans, Sth February, 1871. 
In purstlahee of cdjournment the examination of withesses was 
resumed. 
Present: Mrs. Gaines, in person, and Mr. MeConnell, representing 
the City of New Orleans. 


Oscar BARON BoIsrONTAINE, sworn: 


Occupation, collector; is one of the agents of Mrs. Gaines. Ilave 
known the city draining machine 10 or 12 years. I would consider 
S?2.000) to $2500 per month a fair rent for the property, because if 
the drainage machine would be closed it would cost the city ten 
tines the value ol the rent for damages resulting from the overtlow 
of that portion of the city. To the best of my knowledge the im- 
provements on that property cost over SZVUO000, including canal 
and ditches. 

Quest. What do these improvements on the property consist 

of? 
O17 Ans. Building and machinery used as a draining machine ; 
that is all. 

(guest. How would you expect to reimburse yourself if you paid 
$2,000 per month for the use of the machine? 

Ans. I think we would be well paid. | understand the city ought 
LO pRLY, as It gets $20,000 from the laxpayvers to pulp the water Into 
the canal or bayou. Iso believe, but cannot swear positive that 
the city gets $20,000. 

Quest. Would you expect to get paid if you took a contract: by 
taxing the property in that drainage district ? 

Ans. Yes; [ think I would. 

(Signed) OSCAR BARON BOISFONTAINE. 


Sworn to and subseribed this Sth February, 1871. 
(Signed) JNO. B. WELLER, 
l’ SN Comm’. 
Joun W. TLAnrison, sworn: 
Am aequainted with the draining machine for the past 4 years. 
Am a custom-lhouse officer. There is a brick building and maechin- 
ery necessary for drainage; canals run through it. | would con- 
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sider $25,000 per annum a fairrent forthe buildings, machinery, and 
canal for the district which it drains. = I SUpPpose the building itself 
cost $20,000; machinery, | should judge, when new, worth 360,000 
or $70,000. [have lived here since 1862. [ saw the machinery 5 
months ago, and [ considered it in a good state of repair. It 1s im-— 
possible to tell what second-hand machinery ts worth. 
| consider the buildings and machinery to-day worth not over 
$75,000. I consider them worth that. | 
And further deponent saith not. ms 
(Signed) J. W. HARRISON, 
Sworn to & subseribed this Sth February, 1871. 
(Siened) JNO. B. WELLER, 
U.S. Commer. 
A. BARNETT, sworn: 
L am acquainted with the draining machine for a good many 
years past. T would consider the value of the building and) ma- 
chinery 870,000 to $80,000, and the annual rent from $8,000 — to 
$10,000. 
Q19S (Quest. How would you expect to make $5,- to $10,000 per 
vear out of this property ¢ 
Ans. By the mere fact of levying a tax on the people. 
Quest. Could you not make $100,000 if there was no limit to the 
power of taxation ? ~ 
Ans. Taxation is limited, and you cannot tax the people more | 
than they should be. 
Quest. Don’t vou know that this is a public machine, and for the 
benefit of draining that portion of the city subject to overtlow ? | 
Ans. Yes 
And further deponent sayeth not. 
(Signed) A. BARNETT. 
Sworn to and subscribed, this Sth February, 1871. 
(Signed) JNO. B. WELLER, 
U.S. Comm’r. 
No further witnesses appearing, the case was continued until to- 
morrow, Vth imstant, at 1 }>. Th. 
Qrm Fesruary, 1871. 
: 


In pursuance of adjournment the examination of witnesses was J 
resumed, ! 
Present: Mrs. Gaines in person, and Mr. MeConnell, representing 


the City of New Orleans. 


P. ie. Witrz sworn: Ile knows the draining machine property ; 
has been a real estate broker for many years; has known the drain- 
Ing machine since it was first built. 

Quest. About what amount of land is drained by this machine ” 

Ans. [ would say about LOO squares, Were it not for the drain- 
Ing machine the property in that vicinity would be subject to over- 
flow, and would be rendered valueless. Previous to the erection of @ 
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the drainage machine the property in that section was waist deep 
in water and mud. I used to hunt snipe and duek in that section. 
The ground is about three feet below the proper levee, and would 
require the filling up of that depth to keep it from being overflowed 
if the drainage machine was dispensed with. 

(Juesi. What do you estimate the rental value of the draining ma- 
chine per annum ? ; 

Ans. It is difficult for me to say. I have endeavored to 
9199 ascertain what would be a fair rent, but have been unable to 
lo sO), 

(Juest. Your age is what? 

Ans. 63; born in 1S0S. 

Quest. What would you estimate the value of the square upon 
Which this draining machine is built ? 

Ans. I] would value it at about $2,000, but not more. This is 
my valuation of the land without the improvements. My occu- 
pation as a real estate broker enables me to form, | think, a correct 


judgement of the value of land in that locality. [have resided in 


that neighborhood for twenty years. As late as about the vear 1530 
all that portion of the eity where this square upon which this drain- 
Ing machine stands was a cypress swamp. The City of New Orleans 
drained and ditched this land and divided it out into streets and 
squares, and in many streets made banquets. All around this 
draining machine for many squares the land is vacant, unoccupied. 
The smell from the Bayou St. John injures the value of this prop- 
erty very much, and the square on which the draining machine 
stands is right on the bayou. The putting up of this draiming ma- 
chine on this square has not injured the square, but has benefitted 
the same by draining it. 

As I live in that locality I am very well acquainted with the 
draining machine. | used to stop there every day in driving by in 
my carriage and conversed daily with the overseer in charge of this 
machine. This drainage machine was built about 50 years ago. 
The draining machine and buildings cost about $12,000, 1 should 
think; it might have cost more. The draining machine that is now 
on the Jand is the same that was put up there about 50 years ago. 
The City of New Orleans has not, to my knowledge, at any time re- 
eelved any money for the running of this draining machine. It 
has, on the contrary, during this period, ran the draining machine 
at the cost of the citv. The city government has not levied any tax 

for running this draining machine. The expense has been 
9200 paid out of the general fund of the city. | owned a piece of 

ground in that seetion for which I never paid any special tax 
for drainage of the same, cither before or since the drainage machine 
was built. 


(Signed) PE. WILTZ. 


Sworn to and subseribed, this 9th leb’y, 1871. 
(Signed) JNO. B. WELLER, 


lt] S Comm’r. 
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francis Mouny, sworn: | have known this draining machine 
near 50 years. Was employed by the city as a clerk in the treasury 
departinent for 28 years. [ agree with Mr. Wiltz as to the amount 
of the land drained by this machine. I live in the seetion where 
this draming machine is located. A great portion of the property 
claimed by Mrs. Gaines is drained by this machine. The citv has 
alwavs run this machine. 

Quest. Have youany means of estimating the annual rental value 
of this property ? 

Ans. I have not; it is a very difficult thing to do. 

Quest. The testimony of the witness, Mr. P. E. Wiltz, has been 
read over in your hearing; Is there any statement of fact in it that 
you do not corroborate ? 

Ans. No. | corroborate it so far as I know, and [I am pretty well 
acquainted with all the facets referred to by him, and I know the 
facts as stated by him, generally, to be correct. I put the same val- 
uation he does on the square of ground on which the machine is 
located, that is, $2,000.00. The improvements are not much, the 
buildings on this land could be ereeted for about $3,000. [I know 
nothing of the value of the machinery. The machinery that is 
there now was put up by Mr. John Communy, at the expense of the 
city. ‘To run the machine requires 1 engineer, $150 per month; 1 
asst engineer, $75 per month; 1 fireman, $30 per month. ‘This was 
the monthly expense prior to 1868. This was the expense from the 
eity surveyors pay rolls; this does not include fuel or repairs. I 
know that the city never derived any money from the running of this 
machine. Never specially taxed the property, but the expense was 

paid out of the general fund of the city; 40 years ago this 
0201 property was a cypress swamp. [ know this of my own 

knowledge. The city drained it. ditched it, and laid it out 
in squares, and thus reclaimed it from the condition of an uninhab- 
table swamp. 


(Signed) FRANCIS MOUNEY. 


Sworn to and subseribed, this 9th February, IS71. 
(Signed) JNO. B. WELLER, 


LU. SN. Comm’r. 


No further witnesses appearing, the case was continued until to- 
morrow, 10th instant, at 1 o’clock p.m. 


lOrn Feervary, 1871. 
In pursuance of adjournment the examination of witnesses was 
resumed, 
Present: Mr. McConnell, representing the City of New Orleans. 


Testimony for thre AY fe nee, 


Hon. B. F. FLANDERS sworn: Tam mayor of the City of New Or- 
leans. [ have resided in this city since January 1, 1843. Tam 55 
years of age. [| know the draining machine situated at the foot of 
Orleans street. [ remember that the place where the draining ma- 
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chine is situated was a swamp before it was erected. I know that 
the draining machine was erected by the city. The city has run it 
since it was built. It was run at the expense of the city always. 
There was no special tax placed on the property, but the expense 
of running the machine was paid out of the general fund of the 
city. The property around it was not injured, but on the contrary, 
was benetitted by the drainage machine being placed there. The 
City of New Orleans has never at any time, nor from auhny SOUPCE, 
received any money for running this drainage machine. There is 
no possibility by which this drainage machine could be “ let out” 
to be run under a contract and the contractor make any money out 
of it, unless the contracted liad a right to tax the property drained. 
The city has no authority to lay a special tax for that purpose, and 
never had a right to do so. 


(Signed) BENJ. F. FLANDERS. 


Sworn to and subsertbed, this 1L0th February, 1571. 
(Signed) JNO. B. WELLER, 


ir 
= 
li SN Comm’r. 


W. Hl. Bett sworn: [am surveyor of the City of New Or- 
9202 leans and have been in that capacity for two years: have 
lived in the city 56 vears, but not continuously. [ have 
known this draining machine 15 years. The city owns this drain- 
age machine. The cost of erection [of] this drainage machine is: 
The present machine was constructed in the year 1846; the old 
machine put up in 1836 is completely worn out. The cost of the 
present machine, taken from the books of the city, Is, contract price, 
$28,500.00, which, with interest at 65% up to the date of settlement, 
a year or two afterwards, amounted to $52,000, about. 
The following statement | have taken from the books of my office, 
and shows the expense of running the machine from the time it was 
built until the present time : 


Orleans Draining Mngine, Built in S46. 


John Communy, for building the same... .2-------- 828,500 
‘s , running same lo yrs & 7 mo’s -_--. in oe 


lor running same from Aug., 1862, to 1866, 4) vrs _.-.--- 7.717 
“ . ° “«  Jan., 1866, “ 1867, under con- 

tract. STL 
’ ” vs “s 7 596i, © Be ee oc ww S.O70 


137,882 


93 mo’s fuel, 20 tons per month, 1,860 tons, 73 ..-- ee 15.950 
‘Total amount expended PS ES as 151.832 


| am aware that the city has divided the section drained by this 
machine into squares, laying out streets, &e., and reclaimed a large 
portion of it from its condition as a swamp. The portion reclaimed 
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would amount to about 3 square miles. The value of the land on 
which this draining machine is located [ put at $1,500 to $2,000. 
It is about a half a square of ground. The buildings are of no 
value except as a shelter of the machinery.  T[ estimate the present 
value of the machinery and boilers $15,000; about that price. 
(QJuest. Could not this drainage machine be put on the north side 
of Orleans street, and all that portion of the city drained as well? 
Ans. Yes; if would have to be moved only a distance of 75 feet. 
The City of New Orleans has never received a dollar for running 
this drainage machine, but the expense was paid out of the general 
fund. ; 
Q()3 (Signed) W.H. BELL. 


Sworn to and subseribed, this l0th February, 1871. 
(Signed) JNO. B. WELLER, 
U.S. Comm’r. 


No further witnesses appearing the case was continued until to- 


morrow, 11th inst.. at 2 o'clock, p.m. 


New Orveans, 11th February, 1871. 
No witnesses appearing to-day, the case was continued until Tues- 
dav, i4th inst., at 2 o'clock Py. Enh, 


Lule by Complamant. 
Extract from the Minutes of Friday, March 17, 1871. 


Myra CLARK GAINES 
vs. . No. 2605. 
Ciry or New Orveans. J 


On motion of Myra Clark Gaines, complainant, and on suggest- 
Ing to the court that John b. Weller, Esq., was heretofore appointed 
In this cause as master in chancery to take account of rents and 
profits acerued and accruing from property reeovered in this suit, 
and in said order described, from the 26th September, 1554; and 
that the said master in chancery has completed his said report: It 
Is ordered by the COUTT that the City ot New Orleans shew CAUSE, OT) 
the 24th day of March, IS71, at Il a. im., why the report of said 
master in chancery, allowing the rents and profits of the property 
In controversy at the sum of $532,509.77, should not be approved 


’ 


and made the judgment of the court, and the City of New Orleans 


condemned accordingly, and at the same time that the claim for 
repars, S52. 799.80, be disallowed. 


Marshal's Return Thereon. 


Reeeived March 18, 1871, by the U.S. marshal, and on the same 
day, month, and vear served copies of the within rule as follows: 
On City of New Orleans, by delivering the same to H. Clarence, 
mayor's clerk; on James McConnell personally at marshal’s office. 

New Orleans, March 18, 1871. 

(Signed) J. W. REED, 
Dy U.S. Marshal. 
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Motion and Order toa Withdraw Rule of 17 Mareh, S71. 
Extract from the Minutes of March 24, 1871. 


Qf Myra CLARK GAINES 
vs. No. 2605. 
Ciry or New ORLEANS. ) 


On motion of Myra Clark Gaines and on suggesting to the court 
that heretofore, to wit, on the 17th day of March inst., she took a 
rule upon the City of New Orleans requiring said defendant to show 
cause this day why the report of the master in chancery made herein 
should not be approved and made the judgment of the court, and 
upon further showing that said rule was, under the 85d rule of this 
court, prematurely taken, It is ordered by the court that she have 
leave to withdraw the same. 


Mutry at Paul s, 


extract from Chancery Order Docket. April Rules, S71. Monday, 
the ore. 


Myra CLARK GAINES 
ns. ~No. 2605. 
CIry OF New Onbeans. } 


The master in chancery, to whom this cause was referred with di- 
rections to take an account between the parties of the vearly rents 
and profits of certain property, reported and filed the same in the 
clark’s office on the 14th of March, ultimo. 


Writ of Assistance. Issued St); April, 1S71. 
United States Cireuit Court, Fifth Cireuit and District of Louisiana’ 


The President of the United States of America to the marshal of the 

United States for the district of Louisiana, Greeting: 

Whereas lately, by mandate of the Supreme Court of the United 
States, and by decree entered in accordance therewith, on the T1th 
day of June, S70, in our said United States cireuit court in a cer- 
tain cause depending therein between Myra Clark Gaines, com plain- 
ant, and The City of New Orleans and Others, defendants, No. 2605 
of the docket of sad court, it Wits, dMOnge other things therem COll- 
tained, ordered, adjudged, and decreed by the said court that the said 
defendant, The City of New Orleans, should deliver into the POsses- 
sion of the said Myra Clark Gaines the following described property, 
VIZ: 

All the syuare of ground comprised between St. Peter street, Hagan 
avenue, Orleans street, and Lake road, as shown on the sketeb an- 
nexed to the answer of the said City of New Orleans on file in 

said suit, and on which the draining machine for draining 
9205 the city is located, and also four other squares of ground 
comprised between Dupré, Saleedo, St. Ann, and St. Peter 
streets; and whereas a proper affidavit has been made before the 
4695G 


ee ne 
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clerk of our said court that Oscar Baron Boisfontaine did make a 
demand on Benjamin I. Flanders, as mavor of the said City of New 
Orleans, for the delivery of the said property into her, the said Myra 
Clark Gaines’s, possession, according to the tenor and truce intent of 


the said degrees, and that the said Benjamin I. Flanders, mayor of 


said City of New Orleans, did thereupon refuse to make such de- 
livery ana LO obey the said decrees: Therefore we command you 
that, immediately after receiving this writ, you go to and enter upon 
the said deseribed property, and that vou eject and remove there- 
from all and every person or persons holding and detaining the 
same and any part thereof against the said complatnant, and that 
you put and place the said complainant or her assigns in the full, 
quiet, and peaceable possession of the said property without delay, 
and her, the said complainant, in such possession thereof from time 
to time maintain, keep, and defend, or cause to be kept, maintained, 
and defended, according to the tenor and true intent of the said de- 
crees of said court. 

Witness the Ilonorabie Salmon VP. Chase, Chief Justice of the Su- 


preme Court of the United States, at New Orleans this Sth day of 


April, A. D. 1871. 
[SEAL. | (Signed) D. URBAN, Clerk. 
By FL B. VINOT, D’y. CCL. 


Marshal's Return The PEON. 


Received April ‘, S71, by the U. S. marshal, and on the 11th day 
of April, ISvl, In obedience hereto, placed Mrs. Myra Clark Gaines, 
plaintiff herein, in possession of the property within described by 
delivering possession of the same to O. B. Boisfontaine, her agent, 
and taking his receipt for it. 

New Orleans, April 12th, 1871. 
(Signed) JAMES EF. AYER, 
Dy U. NS. Marshal. 


5 AB Atlidavit of () i}. Doistontaine. beiled Kehruary ‘, Liven and Pr- 
fe rred ln) mn thie horegoing Writ. 
Circuit Court of the United States, District of Louisiana. 
Myra CLARK GAINES ) 
vs. -No. 2695. 
Tue Crry or New Orneans ef als. } 
Personally appeared before the undersigned authority Osear Baron 
Boisfontaine, who, boing duly sworn, doth deposeand say: That he was 
authorized by Mrs. MyraClark Gaines, complainant in above-entitled 


suitto demand possession from defendant, The City of New Orleans, of 


the property and premises described in a certain document herein- 
before set forth and forming part hereof, which said property and 
premises were lately deerecd by the Supreme Court of the United 
States in said case to be recovered by said complainant from the said 
defendant, the said City of New Orleans, and that deponent has made 
demand from Benjamin F. landers, in his capacity of mayor of the 
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said City of New Orleans, who has refused to deliver possession thereof 
In accordance with said decree, and said Benjamin I’. Flanders stated 
that he would pay no attention to Mrs. Gaines. 

(Signed) () B. BOISFONTAINE. 


Sworn to and subscribed before me this Sth day of February, 1571 
(Signed) D. URBAN, Clerk, 
By F. B. VINOTP, 
Dy Clerk. 


Docuneut Annered ly and it, fi rred lo rn bore JOUNY Athidavit. 


Circuit Court of the United States. District of Loutsiana. 


Myra CLaArk GAINES 
es. » No. OO). 
Tue Crry ov New Orn:eans ef als. J 
sear Baron Botsfontaime. 

Sir: You are hereby authorized to demand from defendant, The 
City of New Orleans, possession of the following-deseribed property 
und premises, lately, by mandate of the Supreme Court of the United 

States ancl by decree entered in accordance therewith 1) the 
907 Lith June, IS70, in the hon. circuit court for this district, de- 

clared to be the property of complainant in the above-entitled 
sult, and recovered in said suit from satd defendant, to wit: 

All the square comprised between St. Peter, Hagan avenue, Or- 
leans street, and Lake road, as shown on the sketch annexed to the 
answer of said City of New Orleans, on file in said suit, and on which 
the draining machine for draining the city is located; and also four 
other squares comprised between Dupré, Salcedo, St. Ann, and St. 
Peter streets, sola ut public “uction (tl the ? 1st day of December, 
LS20, under the pretended authority of Richard Relf and Beverly 
Chew, as testamentary executors of Daniel Clark, deceased, and as 
attorneys-in-fact of Mary Clark, to Evariste Blanc, and afterwards 
conveyed by snd Kivariste Blane icf the seid def rdant, The ( ‘ity of 
New Orleans, on the 26th day of September, 1854. 

New Orleans, February 4, 1571. 

(Signed) MYRA CLARK GAINES. 

Mremoraxpum.—The court has appointed John Bb. Weller, Esq., 
master in chancery, to take an accounts of the rents and profits of 
the above-described Property sinee it Cure 1uto POSSCSSION of the ile- 
fendant. 


Entry al Rul s, extract from thie (hanes ry Ord r Docket. April Puli x, 
Isel. 


Myra CLARK GAINES 
ms, » No. POD. 
Ciry of New ORLEANS. 


The complainant herein is notified that the said defendant, The 
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City ot New Orleans, las this day filed, in) writing, exceptions to the 
report of the master hie rem filed (ot) the L-4th ot Mareh, IS71., and 


i 


that the same are set down for hearing. | 

Nota.— The return oft the marshal Ori a COPY of tha above notice 
could not, after a diligent search and Inquiry, be found, and is there- 
fore either lost qo} niishaid. 


20S brceplions of tha, (ity of Ne i Orleans lo Mast rs Report. biled 
April 1D, 187]. 


LoS. Chrenit Court, District of Louisiana. 


Myra CLARK GAINES ] 
US. ~No. 26S. 


Tue Crry or New Or:eans. J 


The City oft New Orleans, defendant in) the above-entitled and 
numbered suit, now comes into court and excepts to the report made 
by the master in chancery and filed herein on the 14th day of 
March, IS7 1. as erroneous, Incorrect, anid cLS contrary to law nicl 
equity, and not in accordance with the order and decree of the court 
herein, anal assigns the following specific exceptions and objections 
thereto: 

[. Because by the CN PPCSs terms of the order of this honorable 
court appointing said master he was required to take only an ac- 
count of the vearly rents and prolits of said lands therein deseribed 
received by said city during the period only said lands were held or 
POSSESS d by the CILY, That the evidence addueed before said master’ 
showed that said city had never at any timeor in any manner recelved 
any rr hts or profits \\ lreate ver from sid property ; but, Ol} the COn- 
trary, that sald city had made an outlay of one hundred anil hifty- 
one thousand eight hundred and thirty-two dollars incurred for 
COSTS 1) erecting ancl running il draining machine for the public 
benefit soli ly. That suid mraster found, Upon the evidence adduced, 
the fact to be, and st) reports, it that the CIty received no rents what- 
ever, and ha profits or remuneration whatsoever from) said lands or 
property, but erroncousl\ and legally proceeds to infer from livpo- 
thetical statements and surmises that said citv might, could, would, 
or should have heen benetitted by the dramaee al done by sic lhlil- 
chine in some indirect way, by taxation or otherwise, and conelud- 
ne that equity demanded some compensation, presents for the con- 

sideration of this hon. court three hvpothetieal statements, 
9209 each setcing forth at great length what purports to be data, 

calculations of interest, &e., &e., for the alleged purpose of 
illustrating the value of the rental of said draining machine. That, 
by the first of said hypothetical statements, there dppears to be fiy- 
ured or found a net balance against this respondent, the City of 
New Orleans, for the rental of said machine, amounting to S$499,- 
819.97: by the second, 208,825.00; by the third, 125,266.79. 

Respondent avers and objects that said statements are lypotheti- 
cal and mythieal, and the conclusions therefrom and report and 


« 


We 
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We 
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findinyes thereon by said master are erroneous, contrary to law and 
the evidence and equity, and unwarranted by the orders and de- 
crees of this court herein and should be rejected and stricken from 
sald report. 

II. That sic report Is Crrovpeods Th hol having been tuken is Was 
ordered, * according to the laws ot the State of Lousiana 1) Cise of 
such recovery,” and more particularly in this: 

Ist. That by the laws of Loulsina the riglit of sitld complainant 
to recover rents and profits was barred and prescribed by the lapse 
of three Vcaurs from the «date that such rehits, &e., became due, re- 
spectively, and that respondents riguts under said) law of preserip- 
tion were expressly disallowed by said report. 

Yl. That sald haster erroneously tread 7 respondent (LS a POSsessor 
in bad faith. Stillif held and deemed to be such, respondent was by 
suid thaster and ly settcl report deprived of cVell the qualified an 
linmnitedt protection accorded by the laws of the State of Lousiana LO 
possessors In bad faith in this, to wit: Respondent represents that as 
said constructions and works, to wit, said draining machine and 
buildings necessary therefor, were made and erected, as is shown by 
the evidence, by respondent with materials belonging to said city, 
then the only right of said complamane as to them was either to 

keep the SUtThe and reimburse Lo respondent ther value sine 
W210 the price of workinanship, or to require the respondent to 

take uway oF demolisa the same, That the obligation under 
the law of Louisiana rested upon complainant to elect which she 
would do, to wit, whether she would take and pay for or require the 
removal of said constructionsand works; and that your respondent de- 
nanded of sii complainant, through thy sitll Hisaster, threat sheshould 
make such election, and that said master refused to direct or require 
the complainant so to do, and thus denied respondent her rights 
under the law. 

o>. That by the ord: rot the court herem the uoswer of the city cunicl 
mavor thereof, attested, were to be deemed as true, and to stand until 
overcome by proof to the coutrary. That by said answers (without 
ahiy proof whatever Lo thre COMULPAPY bee adduced) if Lp pecars threat 
the said half square of ground upon which said draming machine 
wis erected was long since reserved from sale, withdrawn from com- 
merece, and dedicated to public use. That, by the laws of the State 
of Louisiana, said city was Invested with power so to withdraw said 
land from commerce and make sueh dedication to public use as was 
done 11) this Instance, ane threat the sole rivlit of complainant aus owher 
of said half square of land so expropriated and dedicated to public 
lise as nforesaicd Wis to demand sbhel recelve fron saul city the value 
of sata lana, lO be ascertain (| 11) the mode sania Pbekbibde er Lin che by 
the laws of the seid state. That the sid city cCahnot lawlully or 
equitably be condemned to account to said complainant lor rehits 
and profits ofa draining Hhachine si) built and owned Dy the city (CX- 
clusively for the public benefit, erceted upon land so withdrawn from 
commerce and dedicated to public use. 

l That lh hho event can seul complainant be allowed by this lhon- 
orable eourt to take the sid constructions ana works st) made by re- 
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spondent without first allowing respondent the Just value thereof, as 
shown by the proof. That the report of said master, by im- 
9211 plication, erroneously and illegaly allows her so to do, 

). That at the date said city came into possession of said 
lands they formed part of an uninhabitable swamp, and of no ap- 
preciable value. That said lands have not been injured, but, on the 
contrary, Improved and enhanced in value by said city by ditehing 


and draining and opening streets through the same, so that the said half 


square upon which said machine stands appears from the evidence 
to be now worth $1,500 to $2,000.00, and that if the said city ts liable 
“il all in the premises, which is denied, then such liability cannot 
exceed the legal interest upon the value said half square of ground 
possessed independent of the enhanced value given to 1t by the action 
of the cILy, and that said muster erred in not so reporting. 

6. That in returning the testimony offered said master has omitted 
to include nid return the answer of the city and of the ayor thereof, 
and the act of sale from EK. Blane to said city, testimony offered in 
evidence by defendant before said master. 

Wherefore this respondent makes and files the foregoing exceptions 
and objections to said report, and prays that they be maintained, and 
that said report be disallowed and ejected, Respondent prays that 
said complainant have due notice of the filing of these exceptions, 
and that the same be heard and determined and maintained by this 
honorable court. 

(Signed) MILES TAYLOR, 
” J. McCONNELL, 
Nolicitors for City af New Orvleans. 


State piel of Mast ie Filed June 1Pth. IS7l. 
In the Cireuit Court of the United States for District of Louisiana. 
Myra CLARK CAINES } 
vs. > No. 9695. 
Ciry of New ORLEANS. } 


Myra CLARK GAINES 


Us. -No. 273 
LIizarpt ef als. 
VA y- In the above entitled ana numbered CuSCS | hereby certify 


that in the proceedings had before me, as master herein, to 
tuke accounts of rents and profits under the order of this honorable 
court, the complainant appeared in person, the defendants appeared 
by their counsel of record, and made objections to the testimony and 
proceedings iis they progressed, and cited authorities in support of 
the objections and points so made. 

That the defendant, The City of New Orleans, besides other evi- 
dence, specially offered in evidence the title of the city (already on 
file with the papers before me) from Evariste Blane, passed before 
——, a notary public, the day , 1854, and also the answer 
of the City of New Orleans, sworn to by the mayor thereof, filed in 
suld suit No, 2605. 
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That the defendants, by their counsel, cited article 200 of the Civil 
Code of Louisiana, and cited authority In suppert and explanation, 
and stated that he would call upon the complamant, (them present, ) 
through le as Tnaster, to elect. under ~sitd artiel whether she would 
keep sid works snd Improveni Lt, placed th pron) tha lands by the 
defendants, or pay the defendants for the same. 

The master regarded this as a mere notice of what the defendant 
Intended to do at some future time, but as the point was not. pre- 
sented 1) writing nor subsequently alluded La, he nu il right Lo 
cssSuDe that it head heen abandoned, 

New Orleans, La., 10th June, IS71. 

(Signed) JOUN B. WELLER, 
Mast i Lit Chane Vij. 


Apsur i" of The City of Ni (f Orleaus. ie ferved ln in this bie OLN Slate- 


pient, 


Myra CLARK GAINES 
Us L No. 2605. 


CIry OF New ORLEANS ef al. J 


Answers of City of Ne iL Orleans. I. HT. Lameyer, Dominique Lanata. 
hiled April ad LSO7. 


W215 Circuit Court of the United States in and for the Eastern 
District of Louisiana. In Chancery. 


Ciry OF NEW ORLEANS ef als. ) 
aes. No. POOL), 


Myra Crakk GAINES. } 


The joint and several answer of the City of New Orleans, a corpo- 
ration duly established by law, Ernest Henry Latmever, and Domi- 
nique Lanata. three of the defendants to the bill of complaint of 
Myra ©. Gaines in the above-entitled case. 


The said named three defendants, and each of them for himself. 
now and at all times hereafter saving and reserving unto them- 
selves, and each reserving unto himself, all benefit and advantage 
of exception which can or may be had or taken to the Inanhy Crrors, 
uncertainties, and other imperfections in said complainant's bill of 
complaint contained, for answer thereunto, or to so much and such 
parts thereof as they are, and each is, respectively advised are, or is, 
material or Hecessary for them to make answer unto, these defend- 
ants, and each for himself, answering, saith: 

Thiaat the sill complainant, 1) anal by her sacl bill of complaint, 
heath not made such a case is entitles her, in) acourt of equity, Lo auhy 
discovery or relief from or against these defendants, or from either of 
them, touching the matters contained in her said bill, or in refer- 
ence to any such matters, and that this appearing on the face of the 
bill itself, they and each for himself now here urge, by way of an- 
Swer and defence, and heat Intending to Wialve the Salle ly awnyv por 
tion or parts of this their joint and several answer to the allegations 
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stated in said bill of complaint, and as therem detailed and here- 
inafter set forth, traversed, answered, or avoided. 

And, further answering, said defendants, by protestation, &c., 
saith that, not confessing, WC., BAY : 

That it appears by the said bill of complaint of said complainant 
that Richard Relf, Beverly (Chew, and Mary Clark, therem respec- 
tively named, are Hecessary parties to sata Lill of complaint if they 


or either of them be now living, and if they or any one or more of 


them be not living, then and in that case the heirs or legal 
{)] { representatl Ives of such One or more ot sitid named person or 

versons, Inasmuch as it is shown by said bill of complaint 
that said Damel Clark, in his lifetime, did make his will and testa- 
ment,appointing said Richard Relf and Beverly Chew the executors 
thereof: that the said will was duly probated - that it doth not il})- 
pear, by si tcl bill of complaint (oT otherwise, threat the said probate 
hath ever been called in or otherwise revoked ; that it is attempted, in 
nid by said Uaill of complaine, to call in question the legality of the 
acts and doings of said Richard Relf and Beverly Chew, in and about 
the title to the property in said bill described and named, and under 
which it is alleged in said bill these defendants hold the same. And 
it doth appear, furthermore, in and by the said complainant's said 
bill of complaint, that the said Mary Clark did claim the said prop- 
erty named in said bill of complaint, and through her agents had 
sold and assumed to sell the same to these defendants hereim, but 
vel the said complainant hath hot made the said Richard Relf, Dev- 
erly Chew, and Mary Clark, or either of them, nor in case of the 
death of one or more thereof, heath she made the hers or legal rc}- 
resentatives of such deceased peirty or parties named 11) her suid bill 
of complaint party or parties to her said bill of complaint. Whiere- 
fore these defendants, hot admitting any of the dllegations In) seid 
bill of complaint to be true, nor waiving any defence made thereto 
In any subsequent part of this their answer, but wholly insisting 
thereon, doth a forth ond now urge thisspecial matter of defence ; threat 


they, nor should either Ol them. be hela to whswer the siid bill of 


complaint, or to proceed further 11) the defence of the complaint set 
forth in said bill of complaint until the complainant shall make 
such named persons or their legal representatives partics to her said 
bill of complaint to the end that justice miaiy be done, and the proper 
parties called to defend their own ects, such as are complained of in 

sald bill of complaint; and specially reserving to themselves 
W215 all advantage of the subsequent part of this, their answer, they 

submit as all equitable defence LO ssid bill ot complaint the 
matters now here answered and set forth. 

And for further “nia othes dbswer by protestation, We. Hot con- 
fossing, &e., say that in and by said bill of complaint it is: stated 
and charged that the said Danicl Clark therein named was, during 
his life, and at the time of his death, seized in fee and lawfully 
possessed of the I" al estate IN) sitid bill of complaint heamied, anid vet 
the said complainant hath not, in any part of said bill, by reference 
Or otherwise, disclosed the title papers, or where the sithie may be 
seell, found, or Inspected, whereby it Is supposed that thi said | daniel 
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Clark, during his lifetime or at the period of his death as charged, 
Wiis the lawful owner of said desertbed real estate 11 the bill of Coni- 
plant referred to. 

Wherefore the defendants, by protestation, &e., not admitting, KC., 
hor in any manner otherwise relying upon the specific allegations 
of this answer than as the same may serve In case of need, doth in- 
sist that the suid bill of complaint should he distniissed, because il 
want of such ful! “ana just showing of title 1) Daniel Clark, tut the 
time of lis death, In) nid to each nic cull oft sitid =f veral pieces and 
parcels of land nie lots In) said bill of complaint deseribed, and 
charged ils being In the POSSESSION of these defendants respectively, 
aus would show title therein and thereto in the said complamant, if 
all of the other prints ania portions of her said bill were taken as true, 
Which are not admitted to be true by the defendants. 

And the sid defendants, by protestation, ae.., for further une other 
answer to the said bill of complaint, not admitting, &e., but wholly 
denying, &e., doth say that it doth appear, in and by said) bill of 
complaint, that it hath been judicially decreed by acourt of compe- 
tent jurisdiction that the said complainant is not the heir-at-law of 

said Daniel (‘lark 1) said bill of complaint named, ana threat 
9216 there hath been a will of the said same Daniel Clark ordered 

to be probated in the second district court of New Orleans, in 
the month of February, 1556, whereby, as it is alleged in the said 
bill of complaint, but hot admitted by the defendants, the said 
Daniel Clark did will and bequeath to complainant his (the said 
Daniel Clark’s) property, with the exceptions stated, and that I. De 
la Croix, with others, was appointed an executor thereof: wherefore 
the said defendants doth answer and insist upon the same as a de- 
fenee to the said bill of complaint; that the satd second district 
court of New Orleans, according to the showing of the ssid COll- 
platnant in) her bill of complaine, hath exclusive COPTIZANCE oft said 
supposed testamentary succession of the said Daniel Clark, and that 
it doth also appear, by said bill of complaint, that the said) seeond 
district court of New Orleans being seized of the jurisdiction over 
the entire subject-matters of said) supposed testamentary succession 
of the suid Daniel Clark, hath LlOne power anid cuthority to cause 
the same to be duly and faithfully administered under the laws of 
the State of Loulsiana, to cause an property to be properly and law- 
fully inventoried, the debts and legacies to be fully paid, allof whica 
alone can be done by executors ond dative © Kee utors: that the same 
ix to be done contradictorily with the heir-at-law of the said Daniel 
Clark: anal, after the whole shall] have | CCl) duds semiinistered, the 
remainder, if any, is to be handed over to the heir-at-law of the said 
Daniel Clark; that, if said complainant hata any claim upon said 
succession of said Daniel Clark, as legatee under any supposed will 
of his, it can only be claimed in due course of the administration 
of said succession, and: according to the whole showing of said com- 
plainant, as set forth in her said bill of complaint, she cannot have 
and maintain her present action upon sup pose «l 6 9 cific property, in 
manner and form as she hath and is attempting in her par, bill «of 
complaint. 
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This defendant doth, therefore, here and at all times in- 

9217 sist that this honorable court is wholly without jurisdiction 
by reasot of the facts disclosed in) sata bill ot complaint, to 

have and maintain the present bill of complaint, or any such like 
matters, thus bringing into collision the authority of this honorable 


_ 


court with that of the aforesaid seeond district court of New Orleans 
in the matter of the disposition of the property alleged by COll- 
nlainant to belong to the succession of the said Daniel Clark im the 
bill named: that, if the statements in the said bill be true in this 
behalf, which are not admitted, it would be within the exclusive 
province oft sid second district eourt of New Orleans to Cause said 


real estate to Le sold lor the paviment of debts and special legacies 


of the deceased, Daniel Clark: therefore, that this bill should be dis- 
missed upon the said disclosures contained therein, and all of which 
these defendants now put forth and insist upon as part of their an- 
SWer and defence Lo suid bill of complaint. 

And the said defendants, by protestation, &e., not confessing, &e., 
but wholly denving, &c., for other and further answer to the said 
bill and defence thereto, doth say: That it doth appear in and by 
sundry allegations in the bill of complaint contained, that at the 
time of the death of the said Daniel Clark, in said bill named, he, the 
suid Daniel Clark, did leave, him surviving, a foreed Teir, namely, 
his mother, Mary Clark; that said Daniel Clark had, therefore, no 
faculty im law to dispose of lis succession or estate to the exclusion 
of his said forced heir, and the said complainant could not have and 
maintain her said bill in this behalf filed, beeause of the entire 
want of equity 1) her sid bill, without a showing Ot her prear't that 
all such and such like questions have been first fully disposed of, or 
otherwise making all persons having such outstanding mterest im 
law and equity parties to her said bill; wherefore these defendants 
doth sist Upon all such matters adppearinge pon the face of seid 
bill of complaint asa full answer thereto and a just and equitable 

defence to the same. ' 
21S And by protestation, WC., Not confessing, ae. the sid de- 

fendants doth furthermore answer to said bill of complaint 
and say that there is nothing in said bill stated and set forth which, 
if true, are but such matters and things ave as fully cognizable on 
the law side of this honorable court, and would be relieved ly the 
known rules of the common and usual laws of Louisiana: that 
therefore said complainant should be left to her remedy at law, and 
this honorable COUTL, OL the equity side thereof, should hot take 
cognizance of the matters and things in said bill of complaint con- 
tained, and this the said defendants’ answer to the said bill as a de- 
fence to the same. 

And for other and further answer unto said bill of complaint, by 
protestation, &e., not confessing, &e., the said defendant saith, ac- 
cording Lo the showlne 11) the sitia coniplainant’s bill of complaint 
(yreat lapse of time hath intervened between the supposed transac 
tlons complained of Iyy complainant and the Institution ol the pres- 
Chil action), threat sill time si) elapsed I~ ereatly bevond the time 
allowed by law for the institutien of suits; that the time allowed by 
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law for the institution of actions of and for such matters as are set 
forth in said bill of complaint, hath long since elapsed, cunidl auhy 
cause of action, if any she ever had, by means or because of any- 
thing stated in said bill of complaint, hath long since been and ts 
wholly barred by prescription and the statutes of limitation of the 
State of Loutsiana : that the claim of the complainant us stated in 
her bill of complaint ts so old and antiquated as to have divested 
it of all right to any consideration In a court of equity, If any it 
ever had; that by the laws of Louisiana preseription (to wit, the 
lapse ot time, ) Is il niode, when accompanied with actual POSSESSION, 
of acquiring property ; threat yy the showing of the complatiant In 
her said bill of complaint these defendants have, and each of them 

hath, been in the actual possession of the property described 
V219 in said bill of complain for a period of time sullicient to 

vive them, and each of them, a perfect OW rsliip thereof, as 
against all claimants whatsoever, and especially against complain- 
ant, and their respective titles thereto cannot any longer be ques- 
tioned by complainant forany cause whatsoever, and especially forany 
of the several causes stated in the complainant's bill of complaint ; 
all of whieh they, the said defendants, jointly, and each for himself, 
severally doth set forth for answer and defence to seth bill, nd as 
il good and suflicient title to them, and to each of them, to all and 
singular the real estate alleged in seid bill of complaint to be in the 
possession and claimed by them: respectively, anything tn said bill 
of complaint to the contrary notwithstanding. 

And the said defendants, further answering, by protestation, We., 
saith that Daniel Clark, in said bill named, formerly resided and 
was domiciliated in the parish and City of New Orleans, in the State 
of Louisiana; that he never was married, but lived and died a 
bachelor; that on or about the 20th day of May, A. D. IS11, he 
then being alive, did make his last will and testament, in clographic 
form, dated on the day and vear last aforesaid, which was entirely 
written, dated, and signed by himself, the said) Daniel Clark ; that 
the said will was, as these defendants are Informed and = beleve, 
nearly, if not exactly, in the words and figures following, to wit: 

“Tn the name of God, amen— 

“T, Daniel Clark, of New Orleans, do make this my last will and 
testament: 

“Tmprimis. [ order all of my just debts to be paid. 

‘Second. | leave and bequeath Uno my mother, Mary Clark, now 
of Germantown, In the State of Pennsvivania, all estate, whether 
real or personal, which | bibety die jy ssessed of, 

‘Thirdly. IT hereby nominate and appoint my triends, Richard 
Relf and Beverly Chew, my executors, with power to settle every- 
thing relating to my estate. 

(Signed) “DANIEL CLARK. 

“New Orleans, 20th May, ISt1” 

V220 That the said Daniel Clark departed this life in the month 


of August, 1S15; that after nis death the said will was duly 
presented tu the honorable the judge of the court of probates, who 
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had exclusive jurisdiction of the subject-matter of the probate of 


Wills, and its probate was then and there prayed for by Richard 
Relf, one of the testamentary executors therem named—the other, 


Beverly Chew, being then absent; and thereupon, to wit, on or 


about the 27th dav of August, 1815, the said court of probates or- 
dered, directed, ania decreed the execution “and probate of sila will, 
and granted unto the said executor, Richard Relf, letters testamen- 
tary thereon, with the will annexed; and also afterwards, to wit, In 
the month of January, ISI4, the same court did grant letters testa- 
mentary on said will to the other executor therein named, namely, 
unto Beverly Chew, which said probate forever thereafter hath: re- 


mained and stil! remains unrevoked, unreversed, or In any manner’ 


or form called in or affected; that said probate hath remained a 
judgment rem against all the world for upwards of forty-three 
vears, and still remains, without any successful attempt by any one 
to disturb or molest it; that in the vear IS54 the complainant in 
this bill, with her then husband, William W. Whitney, did institute 
a direct action in said court where said judgment of probate is, the 
object nid PUPpose of which Was to Cause a revoeation of thie’ siti 
judgement and to annul the same; that after issue had been jomed 
upon her allegations and some progress had been made in the tak- 
Ing of testimony, the said present complainant, with ber then said 
husband, voluntarily abandoned their suit, refused to prosecute the 
same further, and suffered their suit to be dismissed. 

And the seid defendants, Ly protestation, Ve... not confessing, WC., 
for further and other answer unto said bill of complaint, saith that 
the hereinbefore named Mary Clark, the mother of said deceased 
Daniel Clark, in and by the will aforesaid of her said son, Daniel 
Clark, was made and constituted the sole instituted heir of the said 

Danicl Clark of lis entire estate, real and personal, as, shie 
Lol Was also his sole ana only herr-at-law : threat after the death 

of the said Daniel (‘lark uid the probate of his will aus afore- 
sald, the title to the property owned and left by the said) Daniel 
Clark, after the payment of lis debts, vested absolutely and irrevo- 
cably In the said Mary Clark on her signifying, elther directly or 
Indirectly, openly, expressly, or tacitly, her imtention to accep the 
said succession of the said Danicl Clark; that the said) Mary Clark 
did, both expressly and tacitly, aces prt the seid SUCCESSION of the sald 
Daniel Clark. and Ol OF about the Ist of October. A. 1). IS]5. she, 
the Said Mary Clark. did niake, exectite, cunnal deliver her certain 
Inandate or power of attorney in the city of Philadelphia unto Bev- 
erly (Chew anal Richard Relf, thereby constituting siulcl Chew ana 
Relf her attorneys-in-fact, with full and = specific powers, Jointly or 
severally, for her, the said Mary Clark, and im lier name to take 
possession of and to hold all and every part and pareel of the real 
and personal estate of the said deceased Daniel Clark ; to manage, 
direct, birgain, agree for, and make sale of the same or any part 
thereof; to receive and receipt for; to grant acquittances and dis- 
charges 11) due form of law ae bake, execute, anid deiiver such 
tiCUS, deed, ay deeds ils might be HecessaLry for the COnVEVAahNCe OF AS- 
surance of any real estate, e., cic cre nerally in the premises to deo, 


~— 
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execute, and perform all and whatsoever shall be requisite and 
necessary in as full and ample a manner to all intents and purposes 
as she, the said Mary Clark, could have done if she had been  per- 
sonally present, promising and ehgaging tO ratify Whiatsocever the 
said Richard Relf and Beverly Chew, or cither of them, might do 
or enuse to he done by virtue of srtid power of attorney, which suited 
power of attorney was duly executed by the said Mary Clark on or 
about the dav anid year its aforesaid, and Was subsequently recelved 
anid accepted anid caused to be ride ih public uct, according lo the 
laws of Louisiana by the said Richard Relf and Beverly Chew, and 
each of them _ = COPY ot which seid power of allorney Is filed 
92292 in this suit as an exhibit. marked No. 2, Il. E. L—bD. L., No. 
2, and is made part of this answer. 

And further uuswerlhg, wWC., the said defendants Say, that Ines 
much as the said Damiel Clark had, by his will, which had been 
duly probated as aforesaid, appointed, constituted, and named his 
mother, Mary Clark, his sole and universal heiress and legatee, who, 
subsequent to the death of the said Daniel Clark, accepted the estate 
of the said Daniel Clark without benefit of inventory, and gave and 
granted unto the said Beverley Chew and Richard Relf, severally, 
full and specifie authority, as before in this answer set forth, it was 
hot Necessary that the sale of any peer or parts of thy estite, real or 
persanal, of the said deceased Daniel Clark should he made ‘ul pub- 
lic auction, or in any other wav or manner as such as, In their 
opinion, would best promote and secure the interest of said: estate 
and the said Marv Clark. 

And for further auiswer these defendants Say, threat when the sitll 
will of the said Clark was admitted to probate, as aforesaid, the said 
Beverley Chew was temporarily absent from the State, and that let- 
ters testamentary, with the said will annexed, were not granted unto 
the said Beverley Chew until the 2ist day of January, ISi4, and 
that during all this interval, to wit, from or about the 27th of Au- 
Lust, IS15, till the 2 Ist of January, ISI 7 the site Richard Relf Wiis 
he sole acting testamentary executor of the said deceased Daniel 
‘ark. 

And the said defendant, Ernest Henry Lamever, herein answer- 
Ing for himself alone nid separate from lis codefendants, saith, Ta 
all anid singular that portion anid all parts of said bill of complaint 
which charges or charge this defendant, Ernest Henry Lamever, 
with having obtained or acquired, by fraudulent or unlawful 

means and for a nominal and inadequate price, possession 
9225 and ownership of the said pieces, parcels, and lots of ground 

in said bill of complaint deseribed its 1) POSSESSION of this 
defendant, Ernest Henry Lamever, says expressly that he, the said 
defendant, became, without fraud or simulation, and for good, law- 
ful, adequate, and full consideration, the rightful) possessor and 
owner of said pieces, parcels, and lots of ground, as herein more 
fully described, and in manner following, to wit: 

That Daniel Clark, late of the parish and City of New Orleans, 
being possessed of the title ther TO), ana hemg itl} Hnmarried Tyhetdi, 
but having a forced heir living, to wit, his mother, Mrs. Mary Clark, 


{ 
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and having no lawful or legitimate descendants, did, in the month 


of May, 1811, make his olographie will and testament, as aforesaid, 


whereby he, the said Daniel Clark, did give and bequeath to his 
said forced heir, Mrs. Marvy Clark, all of his estate, real, personal, — 
mixed, which he, the said Daniel Clark, might die possessed ¢ 
Which said will was duly admitted to probate in manner and Fed 
as aforesaid, after the death of him, the said decedant and donor, to 
wit, in the month of Angust, 1S15; that by the death of said Dan- 
iel Clark, she, the said Mary, being his only surviving heir-at-law, 


became, by the death of said Daniel Clark, seized, by force of law, of 


the succession of her said son, Daniel Clark, and of all the property, 
real, personal, and mixed, of which he died possessed ; that she, the 
said Marv Clark, besides being the sole surviving hetr-at-law of said 
Daniel Clark, was aiso the instituted heir of said Daniel Clark by 
his will aforesaid, and thereby also beeame entitled to the 
Whole of the estate of lim, the said Daniel Clark, of which 
he died possessed, and among other parcels, pieces, and lots, the 

same identical property now claimed trom this defendant, 
9224 Ernest Henry Lameyer, by the complainant; that the 

will of said Daniel Clark having been duly probated 
after his death, as aforesiid, she, the said Mary Clark, did ac- 
cept the succession of her said son, who died, having no lawful de- 
scendants, aad no other ascendant than the said mother, both as 
universal heir-at-law and as the universal testamentary heir of him, 
the said) Daniel Clark; and being thus lawfully possessed of said 
property as absolute owner, she, the said Mary (lark, mother of the 
said Daniel Clark, and acting with the most perfect good faith, did 
take possession of said) property; that, being thus possessed of said 
property as owner and residing out of the State of Louisiana, to 
wit, at Germantown, near Philadelphia, Pennsylvania, she did, on 
or about the — day of October, 1813, make and deliver to Richard 


Relf and Beverley Chew, then both residing in New Orleans, Lou- ; 


Isiana, her special and general power of attorney, authorizing them 
jointly or severally to act for her, and in her name to take possession 
of the succession, property, goods, righits, credits, MOneYVs, and effects 
of said deceased Daniel Clark, and for her and in her name to sell 
the same in whole or in part, and from time to time, as they could 
advantageously do so for the interest of her, the said Mary Clark ; 
that said Richard Relf and Beverley Chew, in their respective capac- 
ities as executors of the will of Danicl Clark, and especially acting 
as the mandatories of her, the said Mary Clark, who was then the 
sole owner of said parcel of ground or lots herein described in pos- 
SCSSION thereof, endowed LO all intents and Purposes whatsoever, with 
the same rights and faculties to sell and convey the same as he, the 
said Daniel Clark, had in his lifetime, or would have had if he had 
still survived, did, on the 29th day of December, 1820, by pub lic 

and authentic act, passed before Savinmien B lane, then a notary 
9225 of the City of New Orleans, sell and convey unto Etienne 

Debon, then also of the said city, two lots of ground, situated 
In this city, designated as lots one and two, on a plan drawn by Mr. 
Charles L. Trudeau, then Spanish surveyor general, in the year LSO1, 
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a copy of which plan is annexed to an act in the office of Theodore 
Seghers, late a notary public of this city, bearing date the Ist of 
December, ISS, and the original of which Was deposited in the 
office of Pierre Pedesclaux, ad notary public In this CILY, and which 
suld two lots joined each other and together formed the corner of 
Toulouse and Burgundy streets in the City of New Orleans, being 
the north corner of salad streets, nid together Mmeasurlig one hun- 
dred and twenty fect front on ‘Toulouse street by one hundred and 
twenty feet deep, and front on Burgundy strect, French measure, 
together with all the buildings thereon: threat the said Stephen Debon, 
when he purchased said two lots of ground from said Mary Clark, 
did so in good faith, without any knowledge whatsoever, or having 
any suspicion Or cause tO suspect the existence of any of the pre- 
tended facts stated im the bill of complaint of her, the said com- 
plainant; that he actually paid a full and valuable consideration 
therefor in good faith: that as prearrt and parcel of the price and con- 
sideration so paid and assumed by him, the said Debon, for said two 
lots of ground, the fact was that there existed upon said lots a per- 
petual ground-rent in favor of the City of New Orleans; for that, 
whereas the said ground was sold in the year 1SOL by order of the 
Spanish Government, the then sovereigns of the country and the 
owners of said ground, which sale was made for the use of the City of 
New Orleans, and the said two lots of ground, one and two, then 
sold for $1,820, payable at the purehaser’s will, on his paving 

an annual and perpetual rent of five per cent. on said 
9226 capital, which said obligation rested as a mortgage upon said 

two lots of ground in favor of said City of New Orleans; that 
when said Daniel Clark acquired said two lots of ground he assumed 
to pay the said sum of $1,520, with interest as aforesaid; that he did 
not pay the same, or any part of said sum of $1,820, nor had any 
person for him or for the said Mary Clark, his heir, so that the said 
Debon assumed the payment of 31,520, with all future accruing in- 
terest thereon from the date of his sale; that said Debon took actual 
possession of said two lots of ground after his purchase, and openly 
and publicly manifested his POSSCSSION as owner thereof forever 
thereafter until he sold the same, as hereinafter stated; and for the 
balance of the price agreed to be paid by him the said Stephen De- 
bon, for said two lots of ground, to wit, the sum of 88,000, payable 
in one, two, and three years from the 19th day of Deeember, 1820, 
he, the said Debon, Lave and delivered to sated Mary Clark, or her 
agents, representing the succession of Daniel Clark, three notes, each 
for the sum of 82,6663, secured by mortgage on said lots, and which 
were subsequently duly paid, and which was an ample, full, and 
adequate price for said two lots of ground; all of which said several 
facts will fully appear by inspection of the duly certified copy of the 
authentic act aforesaid, hereunto annexed, and marked Exhibit L 
No. 1, and made part of this answer, in the same manner and to the 
same extent as if it had been fully transcribed in this answer of this 
defendant; that by virtue of said proceeding the said Debon did 
acquire a good and lawtul title to said property, and to which good 
and lawful title this defendant hath suceeeded, and he accordingly 
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claims titie to said parcel of ground, with the improvements 
9227 thereon, under title thus acquired from Dantel Clark, from 
Mary Clark, and said Stephen Debon. 

That said Etienne Debon, being thus possessed in lawful owner- 
ship, did, by public anid authentie act, passed before Mare Lafitte, 
then a notary public of the City of New Orleans, on the 7th day of 
January, IS24, sell and convey to L. « M. Commagere the same 
identical property in good faith for a valuable consideration actually 
paid by him to said Debon, in manner and form as more fully and 
at large will appear by inspection of accompanying duly authen- 
ticated copy of said act of sale from said Debon to said L. & M. Com- 
magere, marked lL, No. 2, and made, as an exhibit, a part of this the . 
separate answer of said defendant, Lamever, as fully as if it had been 
transcribed herein; that the said L. & M. Commagére thus became 
the lawful owners of said lots of ground in good faith for valuable 
consideration, and to whose title and good faith this defendant hath 
succeeded, ana how claims co\ nership LO sald title and property. 

That the said L. & M. Commageére, being thus in possession of said 
lots in ood faith, fora valuable consideration actually paid by them,, 
did, by authenticated public act passed on the 1Sth day of April, 
1827, before Louis T. Carre, then a notary public of this city, sel], 
trausfer, and CONVEY, fora valuable consideration actually paricl iC- 
cording to the tenor and effect thereof, unto Charles Rene Gatien 
Over the same lots of ground so owned by them as aforesaid; all of 
which will also more fully and at large appear by the exhibit hereto 
annexed, marked L No. 3, and now made part of this answer to the 
same extent as if it had been transcribed herein, the original of 

which was duly recorded in the oftice of the recorder of con- 
9228 veyances according to law; that by said several proceedings, 

acts, sales, anid CONVeVAalhces, the said (dare r became the true, 
lawful, and equitable owner and possessor of said lots of ground in 
coo faith. and fora valuable consideration, and Lo whose title, faith, 
and rights this defendant hath succeeded, and is the possessor and 
owner of said lots. 

That said Oger, being thus the possessor and owner of said lots, 
did, by public and authentic act, passed on the 20th day of May, 
1883, before Louis T. Caire, then a notary public of the City of New 
Orleans, sell, deliver, and convey said lots of ground unto Francois 
Hypolite Petitpain for a good, lawful, full, just, and adequate consid- 
eration the same lots, parcels, or pieces of ground, and all of which 
will more fully and at large appear by inspection of the duly au- 
thenticated copy of said act, herewith filed as part hereof, as exhibit 
marked L No. 4, and made part of this answer in the same manner 
and to the same extentas if it had been transeribeal herein ; that, by 
virtue of said several proceedings under conveyances from Daniel 
Clark and others, downwards thereto, the said Petitpain became, by 
said purchase, the true and lawful owner of said lots, parcels, and 
pieces of cround in his said title described, and which said title was 
duly recorded in the conveyance office of the parish of Orleans, ac- 
cording to law, which will appear by the certificate of said Exhibit 
L No. 4, and also made part of this answer; that the said purchase 
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of sill Petitpain Was made 1) rood fauith and fora valuable consid- 
eration, actually paid; and this defendant is now the owner of said 
lots, and Is entitled to CVCTY equitable consideration belonging to the 
good faith of said Petitpain. 

That the saic Petitpain, heme thusthe possessor and lawful owner 

of said lots of ground, did, by public and authentic act, dated 
P99 dated September Pb, TSoot), praised before Felix (irima, then a 

notary public of this city, sell, transfer, and convey unto this 

defendant, fora full, adequate and lawful price and just con- 
sideration, said lots of eround : that said act of sale from Petitpain 
LO this defendant Wils duly recorded in the ottice of COMVECValice, in 
the parish of Orleans, on the ISth of October, 1856: all of which 
several facts will more fully and at large appear by inspection of the 
annexed duly authenticated COPD of an aet of sale from sated Petit- 
pain LO this defendant: anid the a rtifieate thereon hereto annexed, 
as Exhibit L No. 5,and made part of this answer in the same 
rade er and Lo the Same eCXtent as if the same had been transeribed 
herein and as a part hereof. 

Thus this defendant saith that he claims title Lo ssid two lots oft 
eround hereinbefore more particularly deseribed ly metes and 
bounds; that said Petitpain purchased it from C. R. G. Oger; that 
Over purchased sald jots from [. & M. Commingere > that said Com- 
magere Freres purchased the same from Etienne De Bon; that said 
De Bon purchased the same from Mary Clark; that Mary Clark in- 
herited the same from her son, Daniel Clark, under a will duly 
made, probated, anid ordered to be xeeuted. 

This defendant, for his separate answer, saith, furthermore, that 
though he is not bound to make disclosure of lis titles, having a 
right to insist that the complainant hath no title to eall for a disclos- 
ure, vet, further answering, he saith that after the death of said Dan- 
ie] Clark iis last will and testament was duly probated,as aforesaid, 
in the month of August, IS15, where it remains of record in the 
probate court of the parish ot Cdr le dibs; nicl the executors therein 
and thereby appointed qualified and took upon themselves the ad- 

ministration of the effects of the succession of Daniel Clark, 
YI50 and letters Lestimmecntary were eranted to them by sud court 
of probates, 

This defendant saith furthermore that he is advised by counsel 
that the legal effect of those proceedings were to Vest the property of 
Daniel Clark in said executors, Richard Relf and Beverly Chew, for 
Purposes of administration, the }) Vincent of the debts of the seid dle- 
ceased, Daniel Clark, and that the same was thus held until the heir- 
at-law and the instituted universal heiress and legatee appeared or 
Sen her power of ttborney | that so soon as std heir-at-law and 
Lestanientary universal heiress, Mary (lark, Seni her power of ill - 
torney and accepted the succession of her deceased son, Daniel Clark, 
as she did, that the entire title of, in and to the entire estate and all 
of the effects thereof, personal, real, or mixed, of which Damiel Clark 
died possessed, or in which he had an interest, immediately and by 
force of law vested in said Mary Clark as of the day of the death of 
Daniel Clark, she having aecepted sid successlon, subject only Lo 
4666 
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the rights and duties of the fostamentvary executors to retain such 
Poss ssion of all or so much as might be necessary to pay the debts 
of the said succession of Dantel Clark ; that the decree ordering said 
will to be executed was a valid decree as to the genuineness of said 
will. and that all acts done under it according to law are valid aets 
so long iis the siallhbbe = Vetrbadhlh) UTE versed : nid threat cll) \ cl done 11) 
pursuance or in furtherance of it, even if not In accordance with law 
or its prescribed forms, if done While said will was unreversed, can 
only be called im question DY suid Mary Clark or those claimi.g 
under hi {° 

And bow thie SeLld defendant, The City of New Orleans, for her 


} 


separate answer herein In this particular behalf and for her- 


925] self alone, saith of and respeeting, and In answer to so much * 


| 


and such parts of the bill of complaint as charges this de- 
ferent tO be 1h) POSSESSION anid claiming certain properties lt) seid 


bill attempted to be described, that by public authentic act passed 
before Peter Pedesclaux, then a notary public of this Citv of New 


Orleans. date] on or about the 30th of October. IS2Z1. Richard Relf 


| 


anil Beverley Coli w, therem aching iis the agents anal attorneys-ln-fact 
of Mary Clark, the then owner of the property, under a general and 
power of abbLOrney from the said Maury Clark, then residing 
in the State of Pennsvivania, which suid beneaticlente ot allorney Wiis 
dated Ol) ©] about the 2nd of October, S155, and duly and lawfully 
deposited in the office of John Lynd, then a notary public of this 
city, on the 22d of April, IS17, and also appearing in their own In- 
dividual and personal names, did sell, grant, and convey unto 
Mvariste Blane a portion of ground situated on the Bayou St. John 
containing about one hundred and thirty-five superticial arpents, 
extending to the road of the Canal Carondelet to the lands of Mr. 
M. Cauchoix to Broad street, to Bellechasse street in Faubourg St. 
Jolin, ice the lands Ol the Widow [| rscy ana Lo those of sald Blane, 


} ; | . ‘ ] Ac — , .* 
owned bv other tithes a Lhe tlhe. ane to the DBavou 1. John. thie 


speek 


— 


; 
— 


whol COMIOTINGADIV to ad Peuratllive priced Prbekele by thie Lele Joseph 

Pilic, then survevor of the City of New Orleans, dated 20th of Au 
. i | | } . ; ‘ 1 

Cust, [S21], and whiell plan was made prea Of the act of sate trom 


° ] +] } } . ! . - F 
sible Mary Co lari chbiad Of T verieyv 4 hew aeeke Richard Relt tO oscil 
>] , Ps } al , ; 
Diane aforesaid. was sicvned 1) Lie parties and the witnesses to sald 


| , ' l is | oo : } ' 
Sie ahha COnNVeValice, alba Is Tore PeIPLICUiaPiy bark ‘i ] ‘ania (TCs lU- 


— 


’ } ‘ a } ' } } > ' 
nated Ol Salat Plabli as Like pares COMILpPrised betwee»bh thie letters 3. ( 


That said property was olf ral for sale at public auction Ly 

9252 ‘Toussaint Mossy, then a public auctioneer in said City of 
New Orleans,on the ZIst of December, IS20. by directions of 

sald it lf ana (‘how » that at sacl public sale, std Blane being ait 
highest anid last bidder for Sid porary ne rty, if Was duly cdjudicated ce 
him by ssid auctioneer at thre price of S4,760, payable on cortaim 
terms and conditions: that said act before said notary. Peter Pedes- 
claux, on the 50th of October, IS21, was in confirmation of said ad- 
judication, and i compliance with the terms and conditions of said 
siule. he. the said Blane. did.vat the time of t hae sid act, wive to said 


Messrs. Chew and Relf, who, therein signing said act, acknowled ged 


-o -§ _— 
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the receipt in their sac capacities, ane eranted discharges therefor, 
the three several promissory notes of suid Blane of SL o0S86.662 > that 
said three notes were subsequently and at maturity duly paid to said 
Chew and Rell, who applied the Sitie towards the pavinent of debts 
due and OWlhY by Daniel Clark at the time of his death: that said 
price si) previa by sale Blane Wits a full, fair, anid adequate price for 
said pieces and parcels of ground at that time; that the value was 
ascertained by the fact that it was offered and sold at public auction ; 
that sala Blane thereupon took publie, Open, nanitest, nied notorl- 
ous possession of said lands, and continued to enjoy the same unin- 
terruptedly and publicly until hie sold the same as herein. stated ; 
that said Property purchased hy said Blane was in cood fiuith, with- 
Out the least notice or SUSpPICclOn on his part of any adverse claim 
against said Mary Clark by any person or persons whatsoever, and 
especially had he no notice or suspicion of any claim on the part of 
her, the said complainant, by means of anything stated in her pres- 
Chil bill of complaint, or pon ahiy other vrounds whatsoever, hol 
indeed had she ‘ul the time cLlh\ knowledge of CVC) the physical 

existence of her, the Silla complainant : threat il duly authenti- 
15 cated COPY of sila act of siile from the avents ot Mary (‘lark 

to the said E. Blane is now herewith filed and made part of 
this separate answer of the defendant, The City of New Orleans, and 
made Exhibit N. O., No. 1. 

And this defendant sets forth as a part of her defenee in this be- 
half the purchase of said lane, lis entire sunid perfect good faith, 
his public purchase, lis Open and notorious POSSESSION of the propre 
Crty 1) question, lis pavinent therefor of a full and adequate price, 
all of which mnures to this li fendant, ana should aval mn equity and 
cood CONSCIENCE aks al ‘a riect aT rence by this defendant wainst the 
unjust and inequitable pretensions of complainant. 

And this said complainant, The City of New Orleans, for further 
separate answer in this behalf. saith that said KE. Blane. be Ine the 
owner and proprietor of the property hereinbefore described, and 
being also the owner and proprietor of divers and sundries of other 
pieces anid parecls a) eround, lots, “ares, cunel prurts of sy llares hy 
sundry titles in no manner or form whatsoever derived from Daniel 
Clarkor from any other person or persons claiming under lim,or lis 
heirs, assigns, or legatees, which said other pieces and parcels of land 


a 


and lots lay contiguous to each other, and the whole Lou ther lay 
adjoming or contivuous to the aforesated COMparative ly small prece 
of land, so as aforesaid acquired by said Blane from Mary Clark, 
and he, the said EK. Blane, being thus possessed, and having full own- 
ership vested in him of said section or district whereof said: purchase 
of Mary Clark formed part, did, by public act before Felix de Armas, 
thena notary public of said city,onor about the 26th day of Septem ber, 
IS34, sell and convey unto the then corporation of mayor, alderman, 
and imbabitants of the City of New Orleans a larger traet, plece, or 
parcel of ground and lots than that he had acquired as aforesaid from 

said Mary Clark; that in the said sale from Blane there ts no 
W254 particular designation of the piece purchased from Mary 

Clark other than by reference to the title aforesaid by which 
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property from said Blane was mide tin @ood faith and for a valuable 
na dlequate COMSICE rablon, Without LILA Khowledee, Mmiiorhiatilon, or 
belief of or touching any claim of said complamant to said ground 
Phcreor: thasat sila purchase Wiis long previous icf the 
filing of the bill to whieh the complainant and her then husband 
Municipality Number One a party. 

That this defendant avers. for further answer and defence, that 
Daniel Clark died seized of said property aforesaid: before that, lis 
1 to wit, on thr 720th of Nav Eas. sald Daniel ¢ lark made lis 
last will cunia testament tn due fori: of law, wine reby he clonated, gave, 
is mother lis entire estate, real, personal, and 
mnixect, ice Wit. IS]. tha Sth Will Wils Lady cuniel lawfully probated it) 
the court of probates ma the Peirisit ol Orleans and State of Lousiana 
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( leark t hae entire shia bso Lie | f whieh at : the sshd Daniel ( lark, 
had in and toanyeand all property whereof he died possessed, of 
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Ditek to thie day (pi the cl 1a of Daniel lark, and she, the said Maury 
Clark, became the absolute owner of all property | 
Dy sald Dantel Clark, as the said Dantel had left the same on the 
| f law she also became, in like man- 
ner, bound for the a bots of it I’ =riie “Ol), Daniel Clark, such iis he 


owed cul the time of lis i ath: threat sitla Mary Clark, bere thus the 


day of his death, and by force o 
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absolute owner of all of the Properly belonging to the sue-ession of 


. ‘7 } , . 
Leanna | ¢ lark. and Sp PTOCCOUUIZCU OF} thie public records of the country, 
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heal il right LO sell], ils she desertbed, cis 11) POSSESSION of this defend- 
ant, The City of New Orleans, unto him, the said EE. Blane; and the 
sald Blane had a right to sell, as he did sell, the same Property ils 
hereinbefore deseribed, to this. said defendant, The City of New Or- 
leans, and all of which this defendant answers as matters of defence 
here.n on her own behalt. 

And the said defendant, The City of New Orleans, further saith 
that she hath fully set forth the tithes by which she acquired the 
property as aforesaid; that she does not now own or clan said prop- 

erty, or any part thereof, CXCEPT that which hath long S1nce 
9238 been dedicated to “public use,” in the torm, chiefly, of public 


strects, and all which = she, the said defendant, The +( ‘ity of 
New Orleans, will more specially set forth in her answers to the in-. 


terrogatorics annexed to the complainant's bill of complaint. 

And now the defendant. Domingue Lanata, for lis separate itli- 
swer in this behalf to all anid singular threat prarl and all parts of siiid 
complainant's bill of complaint, \\ hich charge or charges { lis le- 
fendant ice be 1) pss SS1O1 ot certain pleces ar lots of evround situ- 
ated in the City of New Orleans, and as having belonged to Daniel 
Clark at the time of the death of him, the said Clark. this defendant 
by protestation, &ke., not admitting, &e., but denying, &e., saith that 
he Is mn POSSeSS1ON and claims to be the OWhCT, by lawful title, in 
fee-simple, a certaun prece, parcel, or lot of ground, but not such as 
is deseribed by coniplainant mn her bill of complaint, iis derived 
from daniel Clark, he disclaiming any title thereto its derived from 
sald Clark. 


A nel for further ambswer in) this behalf, by protestation, NC., hot 


confessing, &e., but denying, &e., the said defendant, Dominique 


Lanata, saith that in the year IS00O, or S01, the Spanish govern- 


met being then the soverelgus of the COUNTPY, anid the OWhCrs of 


the square of ground bounded by Burgundy, Rampart, Toulouse, 
and St. Peter streets, caused a plan thereof to be made by the then 
surveyor general, Don Carlos L. Trudeau, and by which plan the 
sald square was subdivided into twelve lots : 

l. That at said Spanish government sale D. Hilaire Boutte became 
the purchaser of lot No. 4 on said plan, and which said lot was sixty 
fect front on Burgundy, by one hundred and twenty feet, all Freneh 
measure, between parallel lines; thet said lot, therefore, was com- 

posed of a greater quant ity than that owned and claimed by 
9259 this defendant but embraced it, that is to Say, the lot owned and 

claimed by this defendant is composed of a peer of said lot 
No. 4 on the plain of said Trudeau. 

2. That said Boutteé being thus the owner of said lot No. L clid 
continue to be the owner until the period of his death, and it) de- 
scended to his suecession. That it was subsequently sold as a part 
of the assets of the estate of said Boutte at public auction by Patten 
& Mossey, public auctioncers ; and also by virtue of a judgment in 
the suit of the executors of D. ITilaire Boutte os. Pierre Seuzeneau in 
the then parish court of the parish and City of New Orleans, signed 
01 the 27th day of January, ISI5. 


a3 
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>. That at the sale, by the successi: f Bontte. Mr Pierre Seuz 


neau beeame thre purelisiss ' 


| ‘ThatSeuzeneau held thy T 
of him (the said Seuzenean). sold the satd property to francois Navi 
I) vel, by et Jets cal | yg rene || be] ( t | , } b> i" 


dated January i, 1822. 

) That the sila le rancots Na (*] ber val Ly bie’ thie OW)! of seltel 
prey Crty by hhh act dated thie Sth lay of October, [S50 Petssed befor 
Carivle Pollock, notary public, did sell and convey a portion of said 
lot st) owned cuniel acquired by hit 1, WhO Mari Josephine lreva., 

OG. ‘Phat as to thre remabilhg part of siti Properly sO Owl dane held 
by him, the said I. XN. Frevd, and not sold by him to Marie Jose- 
philie lereval, he, the siblel vy \ I vel, die eohtinue th OWler 


thi reof until bis death. and left a prea ()] his success ti biked Thea 
Ine left a last will and = testament which was, subsequently toa lis 

death. duly probated, Lhiel I cine biel ep é cf] t y\ “iliel 
Wl) wilh make and constitute Jolin Baptiste Az to lis sole uni- 


; , 
versal heir and legatec, nad thus he, the sard Azeretto became 


the oOWwher of the part of sata lot of w ‘ty sand be. NL | rey Lied pos- 
sessed. 

7. That said Azeretto, being thus the owner of a portion of said 
lot, did, by an act passed before L. ‘T. Caire, then aw notary public, 
dated the 25d of January, 185-4, sell the same unto Joseph Guzman 
Domeinwon., 

S. That Joseph Guzman Domingon, being thus in possession of 
the piper title to said portion of the said lot and = the cLpoyprarent 
owner, had a suit instituted against him in the then parish court in 
and for the parish of Orleans by TDlarie J. Domingon to be declared 
the owner of said tithe, and in said sait there was subsequently, to 
wit, on the 25th day of February, 1S57,a Judgment given in said 
suit decreeing the said Tilarie J. Domingon to be the true and huw- 
ful owner of that preurt of said lot so as aforesaid sold by Azeretto to 
Joseph Guzman Domingon. 

ov. That Lliliare ze. Dominewon, yy el passed before Seghers, late ‘) 
notary public, dated the 2d of March, 1857, sold and conveyed the 
portion ot seid lot st) held nid owned yy bith uhito Rene Salaun. 

10), That Marin Josephine bey val, ah etl vissed before ssid then 
notary publie, T. Seghers, dated on the dth day of February, 15357, 
did sell all and singular that portion of said lot soe as aforesaid pur- 
chased from Francois Navier Frevd unto him, the said Reneé Salaun. 

11. That the siitd lene Salaun, beng thus the owner of the whole 
of that portion of lot number lon tha Trudeau plan aforesaid, which 
is now claimed by this defendant, Dominique Lanata, did sell and 
convey unto him, the said defendant, the portion of ground as afore- 

said firstly described by him, to wit, by act passed before T. 
V241 Seghers, then a notary public im the city of New Orleans, 
dated 2Sth of Mareh IS5S, ania ‘| duly certified COPY of which 
is herewith presented as part hereof and made Iexhibit D. L., No. 1. 

And said defendant furthermore saith his said aet of purchase, as 

also all other conveyances of the said ground so claimed by linn as 


aforesaid, Which ire late cl subsequent to the ereation of the othice of 
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CONVCYVAhces, have Crile I ethic “all been duly I corde 7 11) sic ofhice of 
CONVEVAhee. 

And this defendant, for his other and separate answer to said bill 
of complaint, anid LQ) vil ei singular those pRUrts Which charge threat 
the sid Daniel (‘lark Lhe (jsf zen ils thie OWE Ol thir here Inbelore- 
deseribed Property Cl; rect Ly) this (it fen leinit, I) ,, the suc dete hel 
ant, 1. [anaatar, distine thy «lentes the sine, and avers that said Daniel 
Clark, at no period ot his life. so far as known to this defendant, ever 
owned said lot of ground, or any part thereof. And said defendant 
files herewith tha act of sitle sforesaid from Maria Josephine lhreyva 
LO Rene Sitlaun, hiarked cls loxhitbit |). ba No. es iso thie sile from 
I. J. Domingen to said Rene Salaun as Exhibit D. I, No. 5. 

And how thes three seul clei ndants, bor other nia further hMuswer 
to the bill of complaint of said complainant, and to all and singular 
those parts thereof which charge that Richard Relf and Beverly 
Chew did not. and that neither of them did. act r only 1h) their ca- 
pacity of executors of the willof Damtel Clark dated in ISLI, and 
attorneys of the said Mary Clark, and which charges that neither 
suid Deve rly Chew or Richara ltkelf, or either of them, when acting 
in both of, or either of, said capacities, observe- or complied with the 
formalities, or adopt the measures prescribed by law, to give any 
validity 1’ authority wo any act or acts done, or assumed to be done, 
by thar ae 1 seta Capreci ti s of executors or WLLOrHeys 11) relation to 

said estate of said Daniel Clark, these dete helants, by protesta- 


Y242 tion, and as a matter of defence to all such like allegations in 
Tf held LO 


sald bill of complaint, say that they ought not t 
coor bound 


dliswer the SaLhhie, for thie) are hh no Way OF Dhbabbder liahl 
tO ahswer for the acts of COMDTALISSION or Ooms: lon of the seid Chew 
and Relf, or either of them, further than themselves participated or 
Was a party to their Pes} clive acts and dolnes of and concerning 


the sale and conveyance of the property named in the bill of com- 
plaintofthe said complainant; and inso far as said acts are concerned, 
these le fendants Sal \ threat they distinctly deny Chast ahy ot the acts 
and doings of the said Relf and Chew, or either of them, were in any 
Piahihe P unlaw ful ~ threat they do hot euedtnnit, but. on the CONLPALY, Gii- 
press] deny threat any of therr acts in that behalf were not in strict 
conformity to the requisition of the law; and they aver that if any 
formality directed 1 law i either of thre purchases heremmbetore 
stated to have been made by these defendants of the propertY named 
11) the bill was hot observed that the same Wills, Ik SOMME Unimport- 
ant particular, in no manner or form aflecting the just, equitable, 
and law ful title which at ic rhdsuits thi 14 >) obytsurny (| LO “ta Praperty, 
| 1] 


Inasmuch ils Lie \ Cave aha truly chbbeh chet u petted il full nial wdle- 
quate price therefor, In manner and form, as stated, and that they 


leeeee 


>" 
—* 


took POsses lon of said Property at the time: and that the “iid Chew 
and Relf, jomntly and severally, | at and before the date of the 
sila purchase by defenduin » ioe ther Capracitics iis CXNCCULOrS of the 
will of Daniel Clark and agents of said Mary Clark, and the appar: 
ent owners as such thereof, had a right in law to sell the same for a 
fair price and to deliver the same, which they did; and that such 


doings is Were ‘one in) anid about thie transnetlons of purehies aiore- 


THE CITY OF NEW ORLEANS VS. MYRA CLARA ‘:AINES i-44-? 


] 


ta] Done | , — | : eae 
Stlidd WeTe GLE so done OV CLhiechib alia Ob LEPCLP Detail bb prerk 
‘ ‘ 
(y+) f°? - eo ' 
pte) Krood faith. witheoud thie: Prbcost Peelppote KTOW Tear PPPIOOVRPREL EL LO 
= , ’ 
or belret Lich. sINCe. OF. NOW Lab LAeV had Mot. periecth aye 


ft P - new gee : ~ -_ 
lawful rielit to alo « YactiV Whial Wits ctobhie: that tale sale VIarv Chat 
beie the mestituted ber, his universal leeatee, lis foreed ler. and 
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batter of ihswer shied at hehnee I redlli to this precy «>| sii boil of com 
prlatiat, tliat they, the det redattpts, » 


miaonre fully shi Specrirealyy Liesid)) tbe nhive abswered aiready, 
| | | ’ 
cause, thr \ say, the complain Pethie Perely WHOLLY tToaitibead to stree] 


’ } , } " 
Pei hob be field to ablswer Gerery 


Or di QUV Thbadbitier set forth, hh Whinkt Darticulars or wirereii the said 
. } > . » ‘ , ; } ' } 
Richard Rell anid Deverles ( Hew. Oo} Cither OF Tibebbbk, Wheel) acting a 


} } 


executors of Levante | Clark, or as thi ivchk or agents of \lrs. Mavis 
Clark, frileel or neglected cf COMP L| With the fortaatit of the law 

chia they Say that the seated COMP) nant should mot be allowed tbh 
advantage here hy reasod) of ly Pr tlbie rtsuin. braced finnite beh arr ‘ril- 


lar miode of compplaliing Ueallist ics, unitil hie shill have Spree 1th 


’ 


cally polnted oul Whaat law has been viol ited, what borbnal 
ne 1} overlooked, or Wlareit requisition hists been Isr erick cL, 
And said defendants, for further answer to the said same parts of 
said bill of complamits, saith that it is ulijust and unreasonable that 
they should be held to answer for the alleged acts of omission of 
Richard Relf ane li Vit rley ‘ it W. Th) diet bey Wie’. us Is eld ered 
pede | by complatnant, burt heal vehi atte 7 Ly these cle id) lanits, but, 
on the contrary, particularly dented, taken a faithful inven 
tory nid il just appraiscmien| Ol the re i| ana personal estite of 
Daniel Clark : and 1 xpressly deny that there is any 
such law Or laws iN) Louk cLbiet, OF ttasat tha re ever Was, sinc thie bepdertat 
add them belief that there never will be, requiring a purchaser of 
Property it} “ood faith, fora valuable consideration actually pital lo 
‘ PsOolis 11) the actual | sos s“1OT] cunial control Ol pray rty derive «| fron 
il SUCCESSION, lo show threat sill prranpn rty hath been formally mnvento- 
ried nid appraised but, on the COLLPARY, these defendants aver that 
the hei of a deceased PrePsorh Thay se ll and convey Property, erVving 
il perfect title thereto, Withotl cll \ inventory or stp ras Pree whiat- 
ever, and they expressly aver that neither one or the other is 
requisite to the validity of a tithe: but they Sil thisel, Ly the laws of 
Louisiana, Which they set up bere as their answer and defence, an 
heir, whether at law or an heir instituted by will, is under no obli- 
vation whatever Lo follow cli hori Or mode Whatever CNXCEPH such 
as will rule and control the contracts of persons i esse, and whether 
or not the forms and requisites of the law were observed in this be- 
half, they deny thacat UV Persol Wiarever can complain of thi SibThie, 
except Mary Clark, the heir of said Daniel Clark, or her lawful rep- 
Peschiratives, 
And said) defendants, by protestation, &e., for further answer to 


bt’ bists 


hese det brredsanit . 
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seuld bill ol complaint 11) the SUL behalf, re threat they deny tliat 
their contracts of purchase whereby they purchased the prdenp ne ty 
Hamed in sada bill of complaime were made by private contract, and 
not by public sale, as charged; and, furthermore, they say that 

they bread gh rig lit lo purchase, by Contact, fromi said Mary 


peas Clark, through her avenhts, as they did » that saad Maury Clark, 


being at the time of full age, had a right to sell the said prop- 

erty without appre aisement, without notice, and without a public sale: 

that her acts of sale cannot be ealled in question until her lawful 
heirs or legal represen tathys sare lk ule parties to this _— it 

And for other and further answer to said parts of said bill of com 

plaint as charges that the purchase of the property in the.| itl dl 


oe 


seribed Were mide aor less tha; chi a full tld | Vi alu ib le consid rs tL LOTL, 


they at 1h\ thie Sethe, snd waiver this the reverse of suid alle eri fori |> 


the real truth. 

And as to the averment in said bill of COTM Naint that Beverl \ 
Chew and Richard Relf, nor erber of them, had caused themselves 
to be duly recognized by a court of COM petent authority its wttornes 
ar attorneys of said Marvy ¢ lark, these defendants deny that there 
then was, is, or ever hath been any law by which a duly appointed 
agent was bound to have himself recognized by any court of law in 
Louisiana in order to give validity and binding force to his acts as 
such, 1f otherwise he was duly and in fact empowered; and thev 
deny that said complainant hath any right to put forth any such 
statements as complaint of wrong done to her, When she hath neither 
shown or averred any interest whatever derived from: the facet that 
Mary Clark hath not been lawfully represented. Equally incompe- 
tent is it for the complainant to set forth and charge, as she hath 
done in her bill of complaint, as cause of injury to her, that the 
suid power of attorney from Mary Clark to Relf and Chew was vague 
and general in its terms, and did) not expressly authorize them, or 
either of them, to sell the property aforesaid. And defendants in- 
sist, by way of answer in this behalf, to the incompeteney of com- 
plaimant to make such charges; and for further answer in the same 

behalf, by protestation, &e., thev'deny the truth of all such 
W246 like statements in said bill of complaint, and aver that the 
contrary is the real truth of the case. 

And the siticl detendants, by protestation, WC., for other and further 
answer to that part and all such like parts of the bill of complaint 
Which charges that the acts of sale from Richard Relf and Beverly 


Chew of said properties to these defendants, “ were, on the face of 


the proceedings, tlegal, informal, fraudulent, and void, by the laws 
of the State of Loutsiana, and that so they were necessarily known 
LO these defendants ‘at the time of their Pure his ase of sic prope rties, ia 
these defendants say that said charges, and all like charges in’ said 
bill of complaint, whether made directly, as in said part now being 


directly answered, or Insiduously, ‘Ls in other parts of sic bill of 


complaint, and whether made directly or Indirectly, are hot only 
false in form, but knowingly and designedly false; that is to 
say, the said complainant hath, after many vears of examination, 
made her said statement, and hath no excuse for the same, such 


oe 


od 
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as that she hath been informed and she believed, but knowtne 
the truth to be otherwise threan i~ stated 1) her “rit Di of com 
pleuinit ; knowing, as she does, that these defendants have never 
wronged her of anything whatsoever, of value or no value, she hath 
ride the Siilel charge of fraud aonpst them, Which thie bow i 1s- 
tinetly enna, 11) CVOCT\ fori Which Cilll by elven to it, cmiphatically 
sunid Indignantly deny, and aver that there is neither truth ner 
scmiblance of truth mm said charg 
And for other and further answer by protestation, &e., to all and 
singular that part of the bill of complamant which charges that 
these defendants “ knew threat the pretended will of IS] 1 lyevcl ne 1) 
revoked by siti Daniel (‘lark und Was of no validity, and that th 
mnaking and existence of said last will of said Daniel Clark, 
WIT of ISIS. were well known to these defendants at the time ot 
sid pretended purchase of sited pieces of erounad from Src 
Relf and Chew,” and to all and such like charges these said defend 
ants say that they specially deny, by way of answer, all and singulas 
such charges; and for other and further answer thereto they say 
that though said charges are put forth in said) bill of complaint in 
Vague, loose, and uncertain terns, vel they do not deny threat they 
understand the objects, intents, and scope thereof; and, therefore, 
they Say that, prassihig hy the logical language in which they are 
charged with having known of the revocation of a pretended will, 
made by Daniel Clark in 1811, they say that the truth and cireum- 
stances of the case in reference, not to a pretended, but.to areal and 
actual will made by the late Daniel Clark are that, during his life- 
time, Daniel Clark made a will, dated on the 20th of Mav, ISIL: 
that during the lifetime of sid Daniel (‘lark he, the sid Daniel 
Clark, made statements to a number of his friends which ‘made tm- 
presslons Upol their minds to the effeet that he, the satd Daniel 
(Clark, had, or was about to make, a will, which, if it had been made 
about the time when said declarations were made, would have made 
it probably posterior in date to the will whieh he in truth did 
make, dated May 20, ISII; threat dhione other friends the said Dan- 
lel Clark did, as these defendants are informed and believe, apply 
to and converse with his friend, Francois Dusnan de la Croix, of 
and respecting his, the said Daniel's, intention of making a will; 
that such conversations on the peer of said Dente! Clark were of 
such a nature as to induce said de la Croix to believe that Daniel 
Clark had made a will of a date within one or two years previous 
to hisdeath; that said hopression wasso decided upon the mind of said 
de la Croix that after the death of satd Daniel Clark in August, 
9248 18135, and the will of him, the said Daniel Clark, made as 
aforesaid in May, ISI] 1, had been presented for probate, nid 
before any judicial action had been taken upon said will or the pro- 
bate thereof, he, the said de la Croix, filed an opposition im the court 
of probates ot the parish of Orleans, where the application lor the 
probate of sid will of IS11 was tha 1) pending, and opposed the }ro- 
bate thereof until there could be time anid opportunity ~<ecured for 
full search and examination into the fact whether in truth the said 
Daniel Clark had made a subsequent will to the one just referred 
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Li etree bled che 1 C Porn db necordl nel Th ania files dys OP POst- 
tion. and did make and cause to be made the most amaple CHOUILI eS, 
judicial and extrajudicial on the subject, the result of all which was 
that no other will of the said Daniel Clark could be found or shown 
to exist than the one of May 20, ISI1L; and thereupon the opposition 
Qj sitid ie Is) { roiN to) the probate (>| siti will col Daniel ¢ lark of the 
date last aforesaid w rerected. and probat of sald Wil was duly 
and lawfully ordered 
And thes deftenadiunt iti ermore cdistine Li\ feile, Ll abbswer to 
ld parts OF salad DEE Of Compa aboresala, | hab thre OP POst Lon) 
Whieh said d mt C PorX Thhacte bo thi probate Ol the will of Daniel 
Clark dated in May, ISI1, was made from no suspleton on hits part, 
as these defendants have been informed and believe, upon any belief 
or suspicion that the said will of said) Daniel Clark, dated) May 20 
IS11, was not a true and ven Will, or that it was, as charged mn 
the said bill of complaint, a “pretended will” (for in truth the said 
De la Croix then knew he knows now, that the same was a real 
uni Cre TP Lilie Will * that ml Was bevord all question written 
9249 entinely by said Daniel Clark, and dated and signed by him: 
nor Wa lis Silla Op POs LION) prt du pron) t| rm YProul il Orst Ix} )1- 


: } P 4 P , 7 . ot ° : | 
ClO) Ol tile |? ih @ClLerlabhed tTinat aby pre “Ol, Whiatsoever Wilo Wis 
| \\ itt (dl <tiel ernal (‘ly rk , cliated \ uy 


asking for the probate of sal 


t 
: “et +) Pa , ) : 
20, IS1L1, knew that said will tad been in GbY Tbh ded Chia hyved, 


abotushed. or revoked. but Lis Op pe itiol Was 
: ] ©. cal — " } ] } 

pel SOL COLVIGCI Lebakt 2G Wal probable Lieb a 

ll to the one aforessid) Jrad been made by said Clark : 


bso “upon his own 


ilok, then ehbertuimed 
St] Lys (Guile hd 
ae : | , . 

{hatin course of fils tivestigutions into t he matter at the thne he 
; } } ‘ ae ] ‘] : a ats all ] : — . y ‘ . 
learned that said Daniel Clark lad made stmtlar statements to othe 

i Te : 

Specting bis WIL? abe strech 


Persol Is us those le listed bhaide rt ti) i" ni Ve 
he was made acquainted with at 


i so 
acts, COUPE (Q°Withh Oblers WHLTCHL ibe [ 
, “| bbitha. Lhe <uid | yo Is) 


either never bide any StLbser Ue lil 


the time of his said invest lMratlolis, COMVIN 
Croix that said Daniel Clark 


Lc 
will Lo thie one Oo] Ot Nia v. IS | g (pl if he lista bil: tt 1b dae lial liitn- 
? 
i 


i{ 
self revoked or destroved it; and being thus and then convinced, 


[ he sill | ye A { ‘POX cheertull V ace pulesced 11) thie robate ol suid 
Will of sated Denied lark of 2Oth May, ISI 1. 
And furthertore, by protestation, &e., for further and other an- 


swer to said part of said bill of complaint which charges these cde- 
lendants with knowles lore of the existence of a last will ane testament 
made | \ “ld Daniel Clark in ISIS such as is stated and set forth in 
| ol coniplaiat these defendants Ve Cbbeul thie utterly and lis- 
ev never had 


{ 

: 4] } a | hese tin ee Peers “pees 
LEPICULYN field \ eltay cllict StUICT) chiarees, cd Vl Libel t 
Ly het \\ hatsoever., btit On the Cont rary their 
suid Daniel Clark 


— 


, 


any such knowledge or 
convictions then were and are now that ifin truth 


ever did make anv sueh subseq ti nt will to the one of ISLI the con- 
tents thereof were very different from this one now attempted to be 
Imposed upon the courts of the country as having been made 


20) In INSds onal in fact they cannot believe that Daniel Clark 

would « VOU have presttine | to Mitke such il will iis it Is 
charged he nET l. 

And these s ud defendants further. > iV I liat, mn IST. Vhen : id 
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Daniel (‘lark died, and til thie time siticl cli ley (rox Wiis thakineg 
Opposition to the probate of the will of Daniel Clark, dated 20th 
Mav, IS11, the self-same persons, by whom it is now pretended to 
show the existence and contents of the will of Daniel Clark bile 
in ISI, as stated in the bill of comiplaing, were all then hi sc, their 
knowledge was, of course, fresher and better than when they testi 
fied: no bad feclings lieve] Sup rvened: no Clashine Interests bad 
vrown into existence; everv onc of the surviving Intimate friends 
of Daniel Clark was here: his particular and very intimate friend, 
Judge Pitot, was not only alive and here, but was presiding alone 
In the very court which had exclusive jurisdiction to order the 
probate of wills, and vet there was found no one then to give a 
particle of evidence, information, or testimony on the subject. The 
said parties were all personally known to said De la Croix, and not 
one of them ever Lave him any information on thie subject : nid 
one of the illeged executors of said llewead will of ISIS actually 
pronounced In efleect ered bist Its existence by orde ring the probate 
and execution of the will of Mary 20, IST], in lis hieh judicial 
capacity. 

And for other and further answer in this behalf, by protestation, 
NC., the ssid defendants Say that other than they have herein 
stated of and coneerning the said supposed will of Dantel Clark, 
dated ata subsequent } riod to that of May Yinth, IS] l, they, id 
defendants, had no Information, knowledve, or belet whatsoeve - 
as, so far from the same having in any other way or manner whiat- 

soever bee 1} known, Or, iis charged In) seecl bill of complaint, 
9251 “necessarily known by them,’ at the time of the purchase 

of said property 8, they, the said defendants, sEL\ that, so far 
from ssid sllegation in) siiid bil] of complann bene true, tha Very 
reverse Was true; that the court of probates aforesaid had pro- 
nounced and ordered the execution of said will. 

The mother of the deceased, cL Ve \ re =poctable lady, bysvcl accepted 
the SUCCESSION of her siuid SO}, Deantel lark : she, thi shied Mary 
Clark, had duly appointed Messrs. Relf and Chew aloresaid her 
attorneys-mn-fact Lo take pds S100) of sitlel state: thi AY liste st) taken 
rontlemen were those who, betore his cd cuth, 


‘ 
P 


POSSCSSION ; those [Wo 
Ina pre-eminent degree enjoved the entire confidence of the de- 
ceased, Dantel Clark ; they were his partners before and at the time 
of lh is death : they Were echuenged with btn in) heavy COPTDE TELE redial 
enterprises ; but he had named them in his olographie will, written 
by himself, as his executors; they were both then in absolute and 
unqualified possession of the public confidence; that confidence 
Deve rley (thew ( njoved Ul} Lap tlie bau’ of lis death, reser forty 
vears thereafter, while the same confidence hath | 
Richard Relf up to the present period of time; and = these defend- 
hits, having entire confidence im both, had no reason to believe 
then, and did) not by leve, that there was auvething Wrohg Whiatso 
ever with regard to cither of them respecting their administration 


eon continued to 


' 
' 


of the estate of Daniel Clark, or then Hereney for the mother ane 
hem of said Daniel Clark. 
And the said defendants. for other and further answer to said 
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bill of complaint, by protestation, &c., or to so much as charges 
that the said complainant became of age on the dist December, 


t Ad 


these defendants, answering, Say thrat. to the best of 


— 


IS27, 


9252 their information and belief, and they so answer as part of 


the defenee Lo the said bill. that she Wiis born 1h) the rionth 
of June, 1805, and consequently arrived at the age of majority in 
the month of June, 1S24. 


And said defendants, for other and further ihswer to sila bill of 


complaint, or so much thereof as charges that complainant, with 
her then husband, W. W. Whitney, did institute a suit in the pro- 
bate court of New Orleans on the Sth of June, 1854, for the purpose 
of proving In said court an alleged will said) by her to have been 
made by Danicl Clark in the month of July, 1815, say that they 


admit that such a suit was then instituted as charged; but they’ 


furthermore say that said suit had also another object, to wit, to. re- 
voke and eall in the aforesaid and recited probate of the will of Dan- 
iel Clark, dated May 20th, ISLL: that moreover in her said suit she 
made parties with whom, as they are advised, informed, and be- 
lieves, she undertook to litigate and contest seriously the Issues pre- 
sented in her then said suit; that issue was joined upon her allega- 
tions after she had taken considerable testimony, but which was 
hever presented to or received by the court in said cause; and after 
the case had been pending for nearly two years the same was, it 1s 


true, dismissed, but not as now stated by complainant in her bill of 


| nt, withoutany fault” of complaint; but said defendants an- 
swer and Sav, asa prerel of their defence to this sitll bill of complaint 
herein, that said suit was dismissed by the fault and the sole and ex- 
clusive fault of said complainant nid her then husband, \. W. 
Whitney, Inasmuch as, though present in court with their counsel, 
they refused io proceed, ana allowed themselves LO be called, anil 
having refused further to prosecute their said case, and therefore 
and thereupon the same was dismissed, 
e925 And the said defendants, for further and other answer to so 
much ofsaid bill ofcomplaint as charges that the complainant, 


COMP aul 


on the 28Sth of July, 1856, instituted a suit in the distr.et court of 


the United States for the eastern district of Louisiana, and in which 
it Is charged thataitwas “ LO Sel Uy) thie will of ISL>, nicl Lo entorce 
her rights under the same, and as hetr-at-law, by bill in’ chancery 
against these defendants with others, for said properties and other 
property ; that the Supreme Court of the United States, in TS44, held 
that the will of ISIS should be proved in the probate court of the 
the State before any title to property could be set Uy) under it; and 
her claim Wiis finally decide (| agallist her in) April, Lso2.” These de- 
fendants SUV that true itis that sucha suit as complainant refer- to in 
her present bill was instituted by her and her then husband, W.W. 
Whitney, Inasmuch as, though present in court with their counsel, 
they refused to proceed, and allowed themselves to be called, and 
having refused further to prosecute their said case, and therefore and 
thereupon the same was dismissed, ; 

And the said defendants, tor further and other answer to so much 
a] the said ball of complaint iis charges thisat the complaimant, Oll the 


a oe 


— oa 


é 


— 


~_ 
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2sth of July, 1S56, instituted a suit in the district court of the United 
States for the eastern district of Louisiana, and in which it is charged 
that it was “to set up) the will of ISLS, and to enforce her rights 
under the same, and as heir-at-law, by bill in chancery agaist these 
defendants with others, for said properties and other property ; that 
the Supremc Court of the United States, in 1S44, held that the will of 
ISL should be proved In) the probate court of the State before any title 
LO property could be set up under it: and her claim was finally decided 
agalnst her in April, Isoz.") These defendants Say that true it 
W254 is that such a suitas complainant refers to in her present bill 
Was Instituted by her and her then husband, W. W. Whitney ; 
that while said suit was pending an act of Congress was passed by 
which circuit system was extended to the eastern district of Loutsi- 
cuba, anid suid Cause Was then or subsequently ransterred Into this 
court, being then the circuit court of the United States for the ninth 
circuit and eastern district of Lousiana, cutie it became nuniber 122 
oh the docket of this honorable court: that true it is, that in the 
year ISt4 the Supreme ¢ ‘ourtot the United States decided that the com- 
plainant could not set up tithe under the alleged will of Danicl 
Clark of IS15 until the Site should bave been cluly probated In 
the probate court of the Stute: but these defendants answering 
further, and by way of defence to the present bill of complaint, 
auver, sel forth, and further declare the truth to be that the said Su- 
prenie Court of the United States did) mot. in COMSEGUCTLE? of ther 
said AecIsIOn, either then distiiss s0) much of the coliplainant’s 
Clall as set Up) title to property under sett alleged will ot Daniel 
Clark made in 1515; nor did they direct this honorable court so to 
do; nor did they direct the complainants in said bill so to reform 
or amend the same as to dismiss from further cognizance mn said 
cause the claim of the complainant is Wiis stated to arise under the 
suid alleged willof Daniel Clark made in ISIS; but, on the contrary, 
the said Supreme Court expressly caused this honorable court lo 
hold on to the whole cause as it stood in said original bill, in order 
to enable the complainant in said cause to compel an answer fall and 
Lrue, cine discovery us to the said allewed will of ISLS: Which seared 
uuswers, so to be made under oath, by the defendants therem, the 
said Supreme Court did declare might then be used, and the 
Woo cdetendants obliged lo cohisent to yo Into the: sand court of 
probattes, cunicd there have said llewed will estabitshed con- 
tradictory with them. 

And answering herein furthermore, the said defendants say that 
When said Opinion ania whuswer, with others to Which thes refer as preer'l 
hereol, came down to the said cireuit court, to wit, this honorable 
court, the said complainant did not mo her said suit mm chancery 
amend her bill) by discontinuing that part and portions which 
sought to set up said alleged will of Daniel Clark, made in ISL, 
and her alleged rights under the same; nor did she so reform the 
Sittiue ih COMLOTIALLY to the suggestions of the Supren Court so as 
to convert 1 Into il bill of AISCOVErS la obtain the aubuswers ol the 
defendants therein, to be used tn a further controversy with them in 
thie probate court Ina proceeding to establish there the sated alleg@eod 
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° } +> = it, ’ '¥ ' : . 
will of iSls: OUT, OL tile CORLPAPV, sti refused “«) to amend o1 l'('- 
>. 2.291 — oer oS Bie re al] ngol . 
lorm her salad Dill, aha refused to Gistiss alh Such parts thereof as 


] ] 


ii 


referred to and set up claim to property under said alleged will of 


IS13, and persisted in keeping said bill as it originally stood, and 
endeavored by amendments and supplements to give what was 
therein alleged to be an cquitable reason why she should and 
would hol proceed is SUeue: teal. snd she did 1 frre hole Ol to her 
said original bill: that the cause was Won pending for anv Vears, 


and was dismissed at rules for want of prosecution; that several: 


Ubibportant changes took pace I the form anid shape ol std bill: 
threat during ILS pending the then husband of polatntil, Ww. Ww. W lhiit- 
ney, departed this life; that she subsequently Intermarried with Gen, 
I. P. Gaines, and he having been joined linsaid suit as a cocomplain- 
ant, and while in that condition the complainants theremn obtained 

clti order from this honorable Court to set aside the order 


2 dismissing the case at rule for Want of prosecution ; anid there- 
upon afterwards, to wit, on or about the — day of December, 

age ag ; : 
IS48, the complainants dn said cause as i then stood, Edmund -P. 


Gaines and lis wife, the complainant in the present bill of com- 
plaint. did then and there file in this honorable court in said cause 


1 
} } 7 | 
an amended and supplementary bill of complaint, and among other 
- ions , | nen - aa ead — 4 ee 
thines did sever the ortetnal bill into several parts, anal enused then 
ir 


efendants to be placed LLpraorry the docket 


procecd Ings is agaist thro 
of this court as a separate and distinct proceeding, and caused it to 


be murnaboy rad as og Cusc standing (1) thi equity side of this honor- 
] ] 
able court, and number — on the docket 
‘pee ee lofenda en Se the said ent and a Po 
And these defendants now refer to the said catise, and, answering, 


show that Richard Relf, Beverley Chew, and these defendants were 


at fencdants ninde to ssid “mended he supplemi rite] bill: that. as 
will be seen by inspection thereof, the whole scope, end, and purpose 


| , } } i ] } 


‘ | ' + | , j ; ] . ‘ ’ . > . 
Was to clath of these adelenadunhts, as detendnants theren. the vers 


and identy st pray rtv, the mnerease, rent, ane produce, as IS now set 
Ll} ny dae ly poe nt bill of colnplame aouiist these defendants: that 
cLhibalhy other things it Was Sel forth 1h) Siri supplemental “nial 
Lhe hl loa bill tha 


re : ~* bare ; } | r (* - : 
lt Is CADPLTCSSLS chia ra Crheut, por Viotls to cil denth of siti eine 


Clark, it had lone been his intention and earnest desire of the sat 
Manel ( ‘lark. tha father of VOoUur Oriel i 1a love ttl lis Leconst 7 
his property and estate, real and personal, to your oratrix, the sat 
: "= wt ene : . 

| v to seenre the fulfil: 
ment of said intentions and dosire, the said) Dantel Clark did. in or 
bout Lid mnionth (>| July. 1) Live Vvear iSio. duly 1h) ke anal CNEOCUL 
his last will and testament according to law. havine wholly written 
and signed the same with lis own hand. and did. in ane by 

O257 «the said will, declare your oratrix, the said Myra Clark, to be 

: 


} 43 a at ‘] J : ; 

Ii] pmeorpiibate Clie: ah thie sud Daniel Chirk dil aiso. an 
| - a : i | | omaoe 4 , i ‘ — 

ana boy his sshidid Tost Will, devise ane becuenth to VOUPr OPralrix, thie 


° i 
said Myra (‘arkoall lus. theesaid Daniel Clark’s. property and estate, 


’ ad i] . 
| beeddaee therein as the executors of] sid 


—" 
— 
~— 


real and personal, 
will Colonel Joseph Deville Deonutin Bellechasse. James Petit. 
( hae Valier Dusnan de la ('rolx, appornting thre seutd Chevalier de li 


———— == 
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Croix tutor also of your oratrix, the said Myra Clark, your oratrix 
being then an infant under the age of twenty-one years, to wit, of 
the age of seven vears; and that the said will did also contain some 
bequests to friends, amongst which bequests were a legacy or an- 
nuity of two thousand dollars per annum to be paid to Mary Clark, 
the mother of said) Daniel Clark. during the lifetime of satd Mary 
Clark; an annuity of five hundred dollars to be paid vearly to one 
Caroline de Grange until the said Caroline should have attained 
her majority, When the annuity should cease and the sum of -— 
dollars should be pile cs het ; ana alse cl bequest of en thousand 
dollars to be paid to the son of the said Judge James Pitot; and the 
said will further contained specific and detailed instructions respect- 
Ine the edueation of Your OVatlrix, the sic Myra, anid the Pblbhieee- 
ment of the estate and property of the said Daniel Clark during the 
Infancy of vour oratrix, 

“And it is expressly charged that the said will was wholly written 
and signed with the proper hand of the said Daniel Clark; that the 
said will was shown by the said Daniel Clark to, and its contents 
read by, the said Judge James Pitot, the late John Lynd, notary 
public in and for the parish and City of New Orleans; Mrs. Harriet 
Smith, and others: and that the said will was also shown and 

its contents communicated by the said Daniel Clark to to 
9258 the said Colonel Bellechasse, Chevalier De la Croix, M. Pierre 

Baron. Boisfontame, and others; and that the said Daniel 
Clark departed this life on or about the 16th day of August, in the 
year of 1815, without altering or revoking his said will, and leaving 
your oratrix, the said Myra Clark, his only child or descendant and 
the foreed or instituted heiress of all his property or cstates, real 
and personal. 

“And it is expressly charged that the said Daniel Clark left, at lus 
decease, no child or descendant, him surviving, except your oratrix, 
thesaid Myra Clark,and that youroratrix, the said Myra Clark, was the 
lawful and legitimate and only child or descendant of the said Dan- 
iel Clark, and entitled as such Dy the law of the land to the POsscs- 
sion and inheritanee of all th» Proaoerty and estate of the said Daniel 
Clark, and espechully to the Property and estate and slaves herein- 
before enumerated and desertbed 

“And it is expressly charged that your oratrix, the said) Myra 
Clark, soon after her birth, which took place in the month of July, 
L806, was placed by her father, the satd Daniel Clark, in the family 
of Samuel B. Davis, with whom she continued to live at New Or- 
leans until the vear IS12, when the said Samuel B. Davis removed 
La live Lo the city oft Philadelphia, ith thie State of Pennsylvania : 
threat your oratrix, the said Myra ee, CCOM RL Led the NTT DEAS of 
the said Samuel B. Davis to Philadelphia, and remained im his, the 
said Samuel B. Davis's, family, until the time ofthe death of the said 
Daniel Clark and afterwards; and that during the lifetime of the 
said Dantel Clark, he, the said Daniel Clark, continued to exercise 
the authority, care, and protection of a peered 1 regard lo your 
orairix, the said: Myra Clark. 
iver 
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“And that in or about the month of May, in the year 1S11, the 
sald Daniel Clark was led to believe that one Daniel W. Coxe, 

92359 of Philadelphia, With whom he liad previously had SOIC COll- 
nection mn business, lad, by Imprudence Ol misconduct, I- 
volved him, the said Daniel Clark, in some pecuniary and commer: 
clal difficulties and embarrassments; that immediately thereupon 
the salad Daniel Clark deemed it advisable LO proceed forthwith Lo 
Philadelphia In) order Lo attend personally LO the settlement of the 
difficulties which it was represented to him existed; that prepara- 
Lory to luis undertaking the Vovage from New Orleans to Philadel- 
phia for the purposes aforesaid, and in or about the month of May, 
S11, he, the said Daniel Clark. conveyed property Lo Samuel lL} 
Davis ana others to the amount of several hundred thousand dol- 
lars, to be held in trust by them for your oratrix, and then, at or 
about the said time, there made a will devising briefly and im gen- 
eral terms his properly co lis mother, Mary Clark, then residing Out 
of the State of Loulsiana, and also appointing Richard Relf and 
Beverly Chew, two of the defendants herenn, the exccutors thereof: 
and that the said Daniel Clark, in or about the said month of July, 
IS11, proceeded to Philadelphia, and returned again in a few months 
thereafter, and in the same year to New Orleans; that the said Dan- 
el Clark had ascertained ‘ut Phrilacelpolita, Upon his having proceeded 
thither cLS auforesalc, that his Interests heal hat been SO seriously 
jeopardized by the said Daniel W. (Coxe, as he had been led to Lye 
lieve iLs wbove stated jie vious LO his having LOC there: threat he dick, 
therefore, upon lis said return to New Orleans, receive back some 
portions of the property Which he heal conveyed iis sforesaid 1 
trust for your oratrix, the sid Myra, under the above-mentioned 
erroneous belief respecting the supposed difficulties in) which 
the said Coxe Wis alleged to have Involved him: nid 

9260 that upon his said return to New Orleans, and upon 


his having ascertamed as aforesaid the groundlessness of 


the apprehension Which had been excited In dads mind relative 
to the cohseq uchces threat mnivlit result to -chimself from the trans- 
actions of the said Daniel W. Coxe, he, the said Daniel Clark, 
ic also declare threat he no lonver Intended threat the said will made 
in LSL1 should be lis last will: that he had made it while laboring 
under the false IM pressions, anid only provisionally : that he should 
revoke the said will of ISI1, and makeand execute another will, de- 
vising and bequeathing all his estate, real and personal, to your ora- 
trix, the said Myra Clark, and it is expressly charged that the satd 
Daniel Clark did revoke the said will made in 1811 as aforesaid and 
did, after the making ‘and execution of the said will of ISI1, duly 
revoke and execute in the year IS15, and buta short time before his 
death, as your oratrix has hereinbefore set forth, his, the said Dan- 
lel Clark’s, last will and testament, devising and bequeathing there- 
by to your oratrix, the said Myra Clark, all of the real and personal 
estate of him, the said Daniel Clark, and delaring your oratrix, the 
said Myra, to be the legitimate child of him, the said Daniel Clark, 
as your oratrix has hereinbefore more particularly’stated, and that 
the said Daniel Clark did, upon his death bed, and unto the very 


ee 


€* 
‘ 
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moment of his decease, continue to declare that the aforesaid will 
made by him in the year 1815, devising all his property as aforesaid 
to your oratrix, the said Myra, was his last will and testament, and 
was then contained in a black case in his office-room in his house 
In Which he was at the time, and in which he died almost at the 
moment of making the said declarations in favor of your oratrix, 
the said Myra. 

‘And that the said Daniel Clark, upon making the said will of 

IS11, delivered it to the said Richard Relf and Beverly Chew, 
9261 or one of them, and allowed it to remain in their keeping 

from thenceforth ; that the said) Daniel Clark was very ex- 
tensively engaged In mereantile and other business, and specula- 
tions, 2nd possessed a vast amount of property, and that the said 
Richard Relfacted as his agent in relation to many of the transac- 
tions and affairs in which he, the said Dantel Clark, was engaged : 
at and immediately before the time of: the death of the said Daniel 
Clark the said Richard Relf assumed to direct the domestic arrange- 
ments of the said Daniel Clark, and attended during the last illness 
of the said Daniel Clark at his, the said Daniel Clark’s, dwelling 
house, and took upon himself the sole control of the household and 
affairs of the said Daniel Clark, and that Instantly, upon the death 
of the said Daniel Clark, all the books, papers, letters, documents, 
and all deeds and writings of what nature soever belonging to the 
said) Daniel Clark came into the sole possession of him, the said 
Richard Relf. 

‘And it is expressly charged that the said will of 1815, made by 
the said Daniel Clark in favor of said Myra, came into the possession 
of the said Richard elf Immediately pon the death of said Dan- 
lel Clark, & that the said Richard Relf fraudulently concealed, sup- 
pressed, or destroyed the same, or caused it ta be concealed, sup- 
pressed, or destroyed, and did substitute in) its place or stead the seid 
old revoked will of ISI1,in which he, the said Richard Relf, was 
named an executor, and that said last will of IS15 was never seen 
by any one after the death of the said) Daniel Clark, except by the 
said Richard Relf and Beverly (‘hew and their contederates. 

“And it isexpressly charged thatthe said Richard Relf did fraud- 
ulently eause the said old revoked will made in 1Sil to be ad- 

mitted to probate in the probate court for the parish and City 
9262 of New Orleans, and procured himself, the said Richard Re If 

to be sworn and authorized Dy the salad probate court as the 
testamentary executor of the said Dantel Clark.” 

And again, in said amended and supplemental bill it is stated and 
charged in substance as follows, to wit: 

“And your orator and oratrix further show that thre sed defend- 
ants, Richard Relf and Beverly Chew, and several other defendants, 
in said original bill, being duly served with process, appeared to the 
said bill of your orator and oratrix and filed demurrers thereto, 
Which said demurrers were argued on appeal in the Supreme Court 
of the United States and were overruled in said court, and defend- 
ants were required to answer to said billof complaint; and that the 
seid court directed the said bill of complaint to be amended in two 
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points which were made by said demurrers; that Is to say, the said 
Relf and Chew should hot be ealled Upon to account 11) nid by said 
bill, and that in the aspeet in which your oratrix was presented to 
said court in said bill as the universal instituted heir of said Daniel 


Clark under the will a] IST +t he sforesaid, she could hot make the 


said Caroline Barnes and her husband parties to said bill as de- 
fendants, she, the said Caroline, being a leoatec inn said wilt of ISIS 
that in these two points the 0 n solicitor of your orator and oratrix 
charge that the paper filed by their then counsel ino TS44, did not 
accomplish the purpose designed by such an amendment. 

That afterwards the said Relf and Chew and Caroline Barnes 
and others filed answers to said bill as intended to have been 
amended, in which they insisted for therm defence in peur pon the 

hiatters which should have been avord d by sd clbbic ndment. 


QOS “And vour orator and oratrix further show — your 


honors thisai the said defendant. ley ‘“NCOIS Dusn: ttl} le ley ¢ 'rOIX, 
ap ypeared to sald bill by P. A. Rost, solicitor and seteiaaliies in) this 


honor: ible court. 
“And your orator ana OVriatl 1X further show Who your honors that 


to the answers to said Relf and Chew and the others of the defend- 


ants who have answered replications have been filed. 
‘And your orator and oratrix further show unto your honors, by 
wav of amendment to said bill agaist the defendants herein named, 


all claim which your oratrix has heretofore made to the estate of 
said Daniel Clark as his imstituted and untversal heir and devisee 
by the said will of 1S15, and that she will as against these defend- 


ants herein named, assert and maintain her right, title; and equity 
to the four-fifths pearl of the property hid richts embraced in this 
amended bill and supplement, as the forced heir of said Daniel 
Clark, deceased, \\ ithan ania Necording LO the tehor ania effect, meahi- 
ng, and intent of the law of the State of Lousiana. in such CHSC 
made and provide dL, 11) force tut the time of the death of suid Daniel 
Clark. 

“But your orator and oratrix expressly charge that they shall at 
all times insist upon the fact that said will of IS13, as stated in said 
original bill was made by said Daniel Chark and was SUppre ‘ssed or 
destroyed as also therein stated, so far as anything was in said will 
contained declaring the legitimacy of vour oratrix as the only child 
of said Daniel Clark, born in lawful wedlock with said Zualime nee 
Carriere, and no further or otherwise, vour orator and oratrix being 

willing and content that the said defendants in this amended 

P64 hill and suppl ment as regards the property he rein de seribed 

should enjoy, according to their respect lve rights, the other 

one-fifth or disposable portion of the portion of the estate of said 
Daniel Clark herein embraced 

And your orator and oratrix further show and charge that all 


the matters herein stated to be contained in the said original bill of 


complaint are true, and will be herein and hereby maintained, ex- 
cept so far as the renunciation by vour oratrix of her asserted rights 
us Instituted heiress, as stated ino the preceeding paragraph by way 
of amendment.” 


. 
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And again, in said amended and supplemental bill of complam 
ant, it is charged in substance as follows : 

“And vour orator and oratrix further show unto your honors, by 
Way of amendment LO sitld Orlehien bill. anal () charge, the fact is, 
that the said) Francois Dusnan de la Croix, defendant herein, be- 
Calc possessed of the Hiltv-live siives first herein mentioned by 
means of a fraudulent and simulated, unlawful and unauthorized 
act, rade before Mare Lualitte, itl threat tine aa notary publhie, duly 
commissioned and sworn, in aud for the City of New Orleans, ex- 
ecuted by the said Richard Relf, pretending to act therein both as 
the testafmentary executor of the satd Daniel Clark, deceased, and 
as attorney-in-fact of the said) Mis. Mary Clark, the mnstituted unt- 
versal her of said Daniel Clark by said will of ISI1, of the one 
part, and the sam de da Croix, of the other part, which said ac 
bears date of the J1th day of December, S15, a copy whereof is 
filed inthis cause and marked in Sehedule A, and which vour ora- 
tor and oratrix pray may be made a part of this therr amended and 

supplemental bill; and vour orator and oratrix charge that 
9265 the said act is wholly void and of no effect, and conveyed no 

right, title, or equity Whatsoever Lo the seiid de i (‘rox 1) or 
to sald slaves therem naied, Tor either of then for this dhiohy 
many other reCUSOLS, threat the sila elf could hot 1) the law Ol 
the State of Louisiana, 11 sue CUse mide biel provided, til threat 
period 1 full loree, it) liis COpPRLCTEY “as execulor, acl with respect ice 
the estate of lis Lestatlol in) NN batter Without the concurrence of 
lis coexecutor, whilst mo cause is cpparen! for his so dome: and, 
furthermore, the said Relf was incompetent lawfully to act at the 
sume time as executor and as the auttorney-in-fact of the mmstituted 
heir; and, further, the said sale, being private act instead of public 
auction, Was unauthorized and unsanctioned by the then law, and ts 
therefore wholly vold., 

“And your orator and oratrix further show unto your honors 
that the said de la Croix became possessed of the said twenty slaves 
secondly here named Dy hieaus of il like aeb is ntoresatd, bearing 
date the Oth day of October, ISLS, before Mare Latitte aforesaid, an 
authentic COPY of Which act is filed iN) this Ciallulse, Mn irked in Sclied- 
ule B, and which your orator and oratrix pray mmay be made a part 
of this their amended and supplemental bill. 

“And your orator and oratrix further charge the fact to be that 
said act is simulated, fraudulent, unlawful, and wholly void, and 
vave to and vested mn the said de la Croix no Property, right, title, 
or equity Whriatsoc Ves in) or to the siulel slaves thi rein named, Or ¢ ither 
of them, for the reasons hereinafter stated and for matters chpyprrrent 


—" 


in said act. 
“ And your orator and oratrix further show unto vour honors that 
they ire lvnorant una uninformed of the means or of the 
9266 manner through or by which he, the said de la Croix, be- 
Cue possessed of the LWenty-tWo slaves lastly here Phebdane d. 
but your orator ana oratrix charge that by Whiatsoever prelence or 
color of title the said de la Croix claims to have acquired property 
or rights in and to said slaves such pretence is wholly without 
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foundation in truth or in law or equity, and such title is wholly 
void and of no etleet whatsoever against the rights of your oratrix in 
the premises, 

“And your orator and oratrix further show unto your honors, and 
so charge the fact is, that the said Francois Dusnan de la Croix at 
the time of the pretended purchase of the aforesaid slaves well knew 
that the said Richard Relf and Beverly Chew, nor cither of them, 
had any right, power. or authority whatsoever so to sell or dispose 
of the said slaves in the manner as aforesaid; and, further, that the 
suid Francois Dusnan de la Croix at the time of the said purchase 
well knew that your oratrix was the only child and heiress-at-law 
of the said Daniel Clark, deceased, and that as such heiress your 
oratrix Was not represented in said transaction with said Relf in re- 
spect to said slaves so pretended to have been purchased, as atore- 
suid. And your orator and oratrix further charge that the said 
rangois Dusnan de la Croix has had from the date of the said pre- 
tended purchase, as aforesaid, the full and entire use and enjoyment 
of said slaves, with their increase, and that he now PPOSSESSCS them, 
and all of them, now living, and all and singular their increase, and 


that the present value of said slaves surviving, with the inerease of 


all those sO) disposed of, cis herem stated, with the ordinary use or 
hire of said slaves since they came, as aforesaid, unlawfully into 
the POSSESSION of the said de la (‘roix, with the lawful In- 
WOT terest thereon, amounts to the sum of four hundred thousand 
dollars and upwards, four-fifths part whereof is justly due to, 
and is hereby claimed by, your oratrix, as aforesaid, in her capacity 
and relation of foreed heir of the said Daniel Clark, deceased. 

“And your orator and oratrix further show unto your honors that 
the said slaves now living, with all their increase, are now In pos- 
session of the said de la Croix and used and employed upon. his 
plantation in the State of Louisiana, and that the revenue which 
they do or should produce is not Jess than twelve thousand dollars 
to fifteen thousand dollars per annum, as vour orator and oratrix 
are Informed and believe, and so charge. 

“And these defendants, for further answer, by protestation, NO... 
not admitting, &e., say, and each for himself saith, that in the vear 
[856 the complainant, with her then husband, William W. Whit- 
ney, filed in this honorable court their original bill on the equity 
side of this court, and numbered 122 on the docket of this court, in 
which, among other things, the- did set forth and declare that Dan- 
el Clark, to wit, the same person mamed in her present bill of com- 
plaint, was the father of her, the said complainant; that she was the 
legitimate child of said Daniel Clark: that said Daniel Clark lad 


been lawfully married to one Zulime, née Carrié¢re, the mother of 


complainant; that complainant was born within Tswful wedlock, 
alleged by her to have existed between said Daniel Clark and Zu- 
lime, née Carriére; that she, the said complainant, was the lawful 
and forced heir of Daniel Clark: that Daniel Clark had made a will, 

dated in July, 1813, by which he had declared the legitimaey 
9268 of her, the said complainant, and bad instituted her his unt- 

versal heiress, bequeathing to her his entire estate after a few 


€, 
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unimportant particular legacies; that these defendants now refer to 
said original bill, and herewith file a printed copy thereof as exhibit 
marked N. O., H. E. L., D. L.,. No. 1. 

That after said original bill had been filed and a great variety of 
proceedings had been had therein and thereon, after the complain- 
wnt therein and herein had filed sundry supplemental and amended 
bills, she did, with he- then husband, E. P. Gaines, file in the said 
cause several amended bills of complaint, and thereupon divide and 
separate her said original bill into sundry parts and parcels, and for 
the purposes of speeding a trial, for matters of convenience and other 
objects, she, with her therein then cocomplainant, did separate her 
sid original bill nid CAuUSC the ssime to be entered nid noted (>) the 
docket of this honorable court under separate and distinct numbers, 
to wit, numbers 122, 1728, 1729, 1408, 1751, 1784, 1785, 1408, 1729, 
IS20, and, perhaps, others not remembered at this time by these de- 
fendants; but all of which several cases so numbered were im truth 
and faet prune und paree! of the said original cause number 122: 
that by agreements between complainants and defendants, all testi- 
mony in one of said causes was used in all of the others; that said 
ciuses were to be tried together, in fact, in) the Sallhnec ISSuUes, exhibits, 
rune testimony ; threat dmMonye the said amended bills aforesaid, there 
was one filed in the month of July, IS48, and that therein the com- 
plainant herein did set forth and charge, among other things, in 
substance, as follows : 

“And your orator and oratrix further show unto your hon- 

9269 ors that on or about the eighteenth day of June, one thousand 
eloht hundred ane thirty-four, your oratrix, aided unl as- 

sisted by her then husband, William Wallace Whitney, filed a peti- 
tion mn the then court of probates of the parish of Orleans, praying 
that said will of said Daniel Clark, bearing date in ISI1, which had 
been fraudulently set up and probated by said Relf and Chew, be 
annulled sna Sel aside nicl hele lor naught, nicl that the sini last 
will of said Clark, bearing date in ISLS, as aforesaid, should be es- 
tablished, and your oratrix have the full benefit: ane udivantage 
thereof, notwithstanding its cle struction, iis aforesaid, I>\ said Relf. 
That owlng to the fact threat sald Relf ane Cli W level thi POSSESSION, 
custody, and control of all and singular the books and pALpCrS O1 the 
said Daniel Clark, deceased, and their refusal to allow your oratrix, 
her counsel, or uny One 11) it I behalf la have mcCcess LO the Siltie, OF 
LTDA praur' or portion of them : and thiat sare li lf ane Chew heaved on 
their hands or under their control the vast estate of the said Daniel 
(lark, which legitimately Delon d cs Your oratrix. cis snforesald, “ul 
fording to them ample means to oppose your oratrix, which, as your 
orator and oratrix believe, they used in such manner as to cause 
your oratrix to despair of success tn the prosecution of her just rights, 
as aforesaid, without the aid and interposition of this honorable court, 
which your oratrix, with her then husband, the said William Wal- 


Jace Whitney, invoked by a bill of complaint filed on the twenty- 


sixth day of July, one thousand eight hundred and thirty-six 
That in and by said bill of complaint the said Riehard Relf and 
Beverly Chew, with others, holding under them, or through their 


— 
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instrumentality, some portions of the estate of said Daniel Clark, 


justly claimed by vour oratrix, were made defendants. That after 


filing said bill of complaint, the said William Wallace Whitney 


died, and subsequently your oratrix; having intermarried with your 


orator, said sult has SEHCe been carried Ol) ana Is now pending in the 
names of your orator and oratrix, as complainants. “Phat from un- 

avoidable delays and difficulties which your orator and oratrix 
9270 have been compelled to encounter, their said bill has never 

been brought to a hearing as to all the defendants, but that 
one of said defendants, to wit, Charles Patterson, answered to said 
bill, and il hearing Wills basacl ana il decree pronounced in) this hanora- 
ble court in favor of your orator and oratrix, and by which said de- 
eree Your oratr.x was declared and decreed to be the only cuniel lee - 


timate child of the said) Dantel Clark, born of lawful marriage of 


sald Clark with the mother of your oratrix, the said Zulime, nee 
Carriere, and as such | eitinate heir of said Daniel Clark, deceased, 
your oratrix to be os to the four-fifths prarts of the said estate 
or succession Of the said Daniel Clark, deceased, both real and per- 
sonal, situated In the State of Louisiana, as bis foreed heir, aceord- 
Ing to the laws of said State in force at the time of the death of said 
Daniel Clark, in such case made and provided; that subsequently 
sald suit was carried before the Supreme Court of the United States 


“al Washington, cna by sald court the aforesaid decree of this hon- 
orable court was in all things affirmed; all of which will more fully 
and at large cp prear by reference to the record of satd decree and 


proceedings prior thereto, entitled on appert, Charles Patterson Us, 
lednund ¥ (iaines nid Wife, how of record i) the office of the clerk 
of this honorable court in the City of New Orleans, and which en- 
tire record and the decree of said Supreme Court your orator and 
Ors trix por LV ay he referred tk » by the ‘th if) HECCSSALY, be are xed lo 
r filed with this their bill of comp aint, and be made a i hereof, 
und when annexed or filed be designated in Schedule 
“And your orator and oratrix further show unto your honors 
that the said Richard Relfiand Beverly Chew, with other of the de- 
fendants in the aforesaid suit, were parties to the testimony, and all 
“nd singular thereof taken in) sata CUUSC, and thpon which suid de- 
cree Was rendered, having, by their solicitors, duly authorized, ap- 
peared In said cause and propounded cross-Interrogatorics Lo 
V271 said witnesses, by reason whereof the said Relf and Chew, and 
all and singular the persons holding under them, are forever 
bound and concluded by said decree, as your orator and oratrix 
verily believe and charge. 

‘And your orator and oratrix further show unto this honorable 
courtand expressly charge that your oratrix now Clan to be and Is the 
forced heir, as aforesaid. of the said Daniel Clark, deceased. and in 
that capacity she is legally and equitably entitled to four-fifths parts 
of all and singular that portion of the lands, property, estate, rights, 
anid equit ICs belonging chide appertaining to the estate or succession 
of the sila Daniel Clark. deceased, hereinaiter particularly Hiechi- 
tioned ane described in) tliis bill of complaint. 

“And your orator and oratrix further show unto your lonors 


“ 
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that your oratrix has received no portion of the money or property 
of any kind so, as before stated, conveyed by said) Daniel Clark to 
lis friends for the LIsec sun benefit ot your OVaAlrix, CXCEP tis IS Lye- 
fore stated. 

“And your orator and oratrix further show unto vour honors 
that the aforesaid Mrs. Mary Clark, of Germantown, in the State of 
Pennsvivania, the mother of the sii Daniel Clark, cli eeused, being 
the sole devisee harmed 1) lis sand W it] of ISI |. as Vour orator anid 
oratrix are informed, did, on or about the Ist day of Ovtober, IS12. 
execute a certain instrument in writing, authorizing the said) Relf 
and Chew, jointly and severally, to be her true and lawful attornes 
or allorneys in) her hiame, to take POSSeSSION of all anid stneular ‘ant 
suid succession or estate of said Clark, and to do all things in respect 
to said succession in the sume manner and with the same effect a 
she, the said Mary Clark, could do; that on or about the 22d day 
of November, IS17, she, the said Marv Clark, executed her last will 
and testament, in and by which said will she instituted as her letrs 
her daughter, Kleanor () Bearne, >| Sligo, in the kingdom of [re- 
leaned: her daughter, Jane (ireen, of Liverpool, enelanel, wite of 

George Green ; her granddaughter, Sarah Campbell, of Penn 
9272 svivania, and to Caroline, named in said will Caroline Clark, 
‘born Caroline De Grange, late Caroline Barnes, wife of Job 
Barnes, of St. Louis, State of Missourl, now deceased, to share said 
estate in equal proportions: that sated Mary Clark depart d this lite 
onor about the — day of June, 1825, and that her said will was 
duly probated ; threat in) anid by saute will of Mary Clark, Joseph 
Reed and William E. Tlulings, of the eity of Philadelphia, wer 
hominated and appointed executors thereof: that on or nbout the 
Yl day of December, In the year IS25, the suid Joseph teed, by il 
certain Instrument in writing, did constitute said Relf and Chew 
attorneys-in-fact for him, and in his name to do all things whatso- 
ever Which he himself might do in respect to said will of Mary 
Clark. 

“And your orator and oratrix further show unto your honors that 
the sail Eleanor O'Bearne died, leaving Eleanor MeNul now wile of 
Peter MeNilf, of che city of St. Lous, her herr-at-law cuniel the set le 
(C'nroline Barnes, wife of Jolin Barnes, Is also dead. The hitmnes of 
her heirs are at present unknown to your orator and oratrix, but 
they are Informed that they reside in St. Louis aforesaid. That the 
said Jane-Green also died, leaving heirs whose names are at present 
unknown to your orator and oratrix, but they are informed and be- 
lieve that their residence Is at Liverpool, In the Kingdom of ( reat Brit- 
ain. That Sarah Campbell now resides somewhere in the State of 
Pon-sylvania. 

And these defendants, for further aiswer 1) this behalf, do Say 
that each and all of the aforesaid charges made by the said com- 
plainant against said I. de la Croix were also made against each and 
ull of the defendants Lo siilel original bill No 122. and against suc] 
other defendants not originally made so, but who were so made by 
some of the supplemental bills, bills of revivor, cupped cura naled bills 
as were filed in this court in some of the causes aforesaid, and that 
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the said charges are precisely the same in substance and effeet 
9273 as those made against these said defendants by complainant in 

her present bill of complaint. That they are precisely the 
same; and they aver that they were themselves respectively parties 
defendants to said original bill of —— or were subsequently 
made so by supplemental or amended bills, except in this, that as to 
the dete nid: ant, Phe | ‘ity of New Orleans, her present charter did not 
then exist. That the original corporation of the mayor, alderman, 
and inhabitants of New Orleans was dissolved by an act of the Legis- 
lature, and in the year 1836 the then city was subdivided into three 
distinct corporate — called municipalities, numbered one, two, 
and three. “That by law the property now charged by comp leautneunt 
in her bill to be in the posse sslon of the defendant, The C ity of New 
Orleans, was then vested in Municipality No, One, and said munici- 
pality was made one of the defendants aforesaid; that since then the 
aforesaid municipal corporations have been consolidated, and this 
defendant, The City of New Orleans, hath suceeeded to all of the 
rights and obligations of said municipality; that if either of these 
defendants was not formally a party of said original or amended 
bills, yet the property now claimed by him, as hereinbefore stated, 
was Involved on the issues made in said suit, and was owned by 
parties who were parties to said suit or sults. 

And these defendants now aver, and each for himself avers, that 
they or those under whom they claim, and to whose rights they have 
respectively succeeded, and cach of them, took issue upon all of the 
allegations in said original bill, and on all allegations in each and 
every of the amendments thereto made, in each of the revivors 
therein made, and on each of the sundry su aii mental bills thereto 


madeand attached ; that the issues therein joined were fully heard upon > 


the merits thereofin this honorable court upon said original, amended, 
and supplemental bills,and the answers thereto by the several defend- 
ants who did answer, and upon the exhibits filed and the testimony 

tuken and submitted, and this honorable court did give a final 
W274 deeree Upon the merits of the controversy therein raised, dis- 

cussed, and submitted, dismissing the said complainant’s origi- 
nal,supplemental, and amended bills, withoutany reservation whatso- 
ever, and inthe known, recognized, and usual forin, to make such de- 
cree final forever, unless reversed upon appeal; that said decree was 
andis final; that it did not dismiss the complainant’s bills aforesaid 
without prejudice to the claim of complainant, but was and 1s absolute 
in formand law; that as to all and singular each and every of the 
charges, claims, and statements of complainant in her said original 
billand supplements and amendments thereto, as also all of the mat- 
ters of fact stated by the defendants thereto 1) their.respective auhusWwers 
the reto, and set forth therein as new matter in avoidance of complain- 
ant sclammes, the whole are peas ar ype agatist theelaim of complain- 
ant as set forth in her present bill of complaint; that the claim 
therein put forth was to the ownership of the properties and rents, 
their crease, precisely ils Is how clatmed IN her sitid hill of com- 
plaint, and they aver ee the grounds of claim are the same, and at 
all events that she having gone to hearing in said cause on her claim 
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Lo the property how ¢ laimed by her 1) her present bill of complaint, 
she was bound to state her entire title then to said property, of all 
natures and kinds Whatsoever, aud if any of her grounds of claim 
were Inconsistent, she was boundtothen elect between them: and. hav- 
ing done so, she is precluded from setting up now in this suit a claim 
preeise In its nature with the other, even if placed on other grounds 
from the other. Sueh a proceeding, if allowed, would make a court 
of equity an intolerable burthen to a community, by keeping up 
and allowing eternal litigation in place of being, as it is regarded, a 
blessing to the country, by giving, among other things, quiet and 
repose to titles and suppressing old and stale claims, such as 
9275 is set forth in the bill of complaint In this case. And these 
defendants now, for defence to the complainant's present bill 
of complaint, refers to said orginal bill as well as to the several 
amended bills, bills of revivor, and supplemental bills of complaint 
by said complainant, filed from time to time tn this honorable court, 
and numbered 122, 1751, 1728, 1785, 1729, 1754, 1408, and 1820 on 
the docket of this honorable court, as well as to. the pleadings of 
whatsoever nature and kind soever the same may be, with the exhib- 
its therein referred to by defendants, and to the final decree of this 
honorable court therein and thereon 
And they aver, for further answer herein, that from said final de- 
cree the complainant therein, being the same as the complainant 
herem, prosecuted ith appeal to the Supreme Court ot the United 
States, and there, after argument, the said decrees of this honorable 
court In said several cases were affirmed, and the mandates of said 
Supreme Court have been filed in this honorable court ; all of which 
proceedings these defendants refer to as exhibits herewith : and the 
said decrees and affirmance thereof as aforesaid they set up by way 
of answer and defence to said bill of complaint, and saith that the 
claim of complainant, as stated ino her present bill of complaint, is 
identically the Saline as Was presented anid prosecuted by her LO tinal 
decrees as aforesaid ; eunicl they how interposed the sce decrees iis 
prarrt hereof as res judicata, cine concluding the coliplainant forever 
doainst setting up or otherwise prosecuting defendants for any claim 
which she hath or may pretend LO have, Upon any grounds Whatso- 
ever, to the property anil SU pppoe d rights stated in her bill of com- 
plaint, and prays the judgment of the court whether they should 
make any other or further answer to the bil? of complaint herein 
And the defendants say, for other and further answer to the bill 
of complaint, that when the aforesaid amended and supplemental 
bills Nos. 1731, 1728, 1785, 1729, 1754, 1408, and 1820 were filed in 
this honorable court, the defendants then and therein. 
9276 among other things, present their allegations, based upon the 
facts therein stated ; that the complainant therein and the 
complainant herem Wis hot the legitimate child of Daniel Clark, 
but was in facet an adulterous bastard; that as such she had no 
rights whatsoever as heir-at-law of Daniel Clark; that «as such she 
had no right whatever to receive even a legacy from Daniel Clark 
or any testamentary benefit from himself whatever: that upon the 
tllegations in the said answers of defendants therein an issue was 


¢. 
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yolned : threat tha finial decree rendered embraced sid Issue jotned, 
and was found against the complainant; that by said deeree the 
status of complainant was finally and irrevocably fixed, the effect 
whereof was to deer e her status to be that of an adulterous bastard: 
that the sume Issue Wis made by other defendants lo) suid original 
bill, and) amone them by Richard Relf and Beverly Chew, a copy 
of their answer in print being also hereto annexed as an exhibit, 
the original of Which is on file in said cas nid to which defendants 
pray leave to refer as prerrt of this their Answer > threat ULpon Issue 


joined in said cause upon the status of complainant if was decreed 


and forever fixed that she is an mdulterous bastara, which fact nid 
status defendants here set forth as defence against her claim: im her 


‘ a 


resent bill of complaint; that the issue there joined was that com- 
tihant was the child of one AuUliime De Crrange ; that at the tin 
of the birth of complainant and for several years previously the 
said mother of the said complainant Wils the lawful wife of Jerome 
bre | ae snd threat, if the tact was true, as then charged by COlli- 
plainant and now chargeel by her, that Damiel Clark was her father, 
then she was an adulterous bastard, incapable of inheriting from hin, 
the said Daniel Clark, or of receiving, either directly or indirectly, 
any legacy by testament from him in any way or form; that the 

issues In all said cases upon the status of complainant were 
V204 found against her, and the decrees 11) Siid Causes Uporl the 

Status of complainant are final ane irrevocable, ane by Way 
of answer are new insisted upon here as an ample and. sufficient 
inswer and defence to the entire bill of complaint; and defendants 
submit Whether they shall be called Upon for other or further itli- 
swer in the premises, 

And for other adhiswer anid defence -to said bill of complaint, by 
protestation, &ec., the defendants say that the complainant, inand by 
her said bill of complaint, admits that it hath been judicially de- 
cided in this honorable court and affirmed by the Supreme Court of 
the United States that she is not the heir-at-law of the late Daniel 
Clark ; and that she now, in and by her present bill, attempts to 
avoid the leval force and efleet of suid decree by her referred to by 
setting Upp at supposed and pretended bill averred by her to have 
been made by Daniel Clark in the month of July, 1815; averred 
by her to have been probated in the second district court of New 
Orleans by order and th virtue of a deeree of the supreme court of 
the State of Loulsiana, made in the month of February, LSOb, 
Whereby she alleges that the said Daniel Clark acknowledged the 
sed complainant to be his legitimate anal only ehild, and cis such 
bequeathed to her all the estate, real and personal, of which he died 
possessed, after the payment of debts ana legacies. 

Whereas these defendants for answer thereto, and for defence 
against said and all similar averments in said bill, say that no declar- 
ations or acknowledgments which said Clark may have made in the 
Will made by His ws averred by complainant (but which are not ad- 
mitted by these defendants to have been made, but, on the contrary, 
expressiy denied), would make that declaration true in fact which was 
veritably false ; threat sheecan have nid tuke no wdvantage from any 
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such declaration of Daniel Clark,even if made: that the faet itself hath 

been finally and judicially decided contradictorily with the 
9278 complainant herself to be otherwise in truth, and it is not 

competent in law for conmplainant to set up mere declarations 
of Daniel Clark to annul and set aside a decree of a court of justice, 
its Is herem attempted, If complainant level been the leo itimiat 
ehild of Daniel Clark, as charged, she would have been his hetr-at- 
law, and it tha Ine been decided, as stated, that she is not the heir- 
at-law of Daniel Clark, the decree necessarily included the fact that 
he Is hot his legitimate chile, ana the Siilhe Is therefore now here 
set up as a complete and full answer to said bill of complainant, in all 
its parts, wherein it is charged that Daniel Clark acknowledged the 
COTM] lain to be the legitimate child of sid Dante (lark. 

And for further answer in this behalf, if any further answer be 
necessary, defendants say that if anv such acknowledgments were 
ever made by Daniel Clark, as are stated in said) bill of complaint, 
to wit, that said complainant was his legitimate child, the same were 
not true, and have been so adjudged in the proceedings aforesaid in 
this honorable court and the Supreme Court of the United States, 
which defendants plead now, and, by way of answer, Insist upon the 
Sabie as ves pudicata. 

And for other and further answer in this behalf defendants say 
that it is shown in and by complainant’s bill of complaint that the 
said Daniel Clark, in and by his pretended will by her set forth tn 
her bill, did duly appoint executors thereof; that he ordered lis 
debts to be paid, and lis legacies discharged; that for all sueh and 
such like purposes the second district court of New Orleans, being 
the probate court for the parish and GCity of New Orleans, hath ex- 
clusive COLTIZANCE of the matter of the settlement of said succession ; 

that this honorable court hath no jurtsdiction whatever in 
9279 probate matters and cannot have and maintain jurisdiction 

in this CUS because of the state of things in reference to the 
succession of Daniel Clark, as disclosed in the bill of complaint 
herein; that to do so would bring the authority and jurisdiction of 
this honorable court into conflict with the yurisdiction of the said 
second district court of New Orleans, contrary to the publie poliey 
ane ‘cf the manifest disturbance chanel harmony which the Peace an 
public interest require should be preserved and cherished between 
the kedera] nid State judicial tribunals: that by the showlhg of the 
complainant the said second district court of New Orleans, being 
seized of jurisdiction of the whole subject-nfatter of saith succession 
in so far as all and singular probat Peailers appertai thereto, It Is 
the lawful duty of said court to cause true and full inventories to be 
made of all ana singular the real ana personal estate ot sid Slic- 
cession, and among others, the same property and rights stated in 
the bill of complaint herein, if the same doth (which is not admitted 
but denied) belong, or if adhiv person Whatsoever should claim thai 
it doth belong to said succession ; that if it doth so belong (which ts 


demied by defendants) then itis applicable, with other property, to 
the pavinent of the debts and legacies of said Clark i the due COUPSE 


of the probate administration of said estate; but the said complain- 
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ant, in and by her said bill, is here unjustly and unlawfully, aecord- 
ing to her own showing, endeavoring to obtain from this honorable 
court a decree to the effect that a mew legatee, under an illeg@ed will, 
Cah separate a portion of the effects, property, and rights of the sue- 
cession, still in a course of probate administration, from the re- 

mainder of the suecession oust the aforesaid second district 
9280 court of New Orleans of its jurisdiction pro tanto as to the said 

property, effects, and right to be handed over, not to an heir- 
at-law, but to a simple alleged legatee, in disregard of the rights of 
all creditors and other legatees, which said attempt this defendant 
saith is unlawful, and said unlawfulness is now by him, by way of 
answer, insisted upon as a defence to the whole of said bill and its 
objects. 

And the said defendants, by protestation, &e., not confessing, «e., 
but denying, &e., for other auswer to said bill of complaint, if any 
be necessary, say, In answer to all and singular that part and = por- 
tion of said ball of complaint which sets forth and professes to detail 
the facts and circumstances of the application of complainant to the 
aforesaid second district court of New Orleans for probate of a will 
pretended by her to have been made by Daniel Clark, her appeal to 
the supreme court of Louisiana, the action of said last-mentioned tri- 
bunal thereon, and proceedings subsequently in said second district 
court—these defendants say that the whole of said proceedings and 
the final action thereon were and are utterly null and void ab initio, 
because they say that the will made by said Daniel Clark on the 
20th of May, IS11, as hereinbefore stated, having been properly pre- 
sented in the then probate court of the City of New Orleans, to the 
jurisdiction and records of which the said second ¢listrict court of 
New Orleans had succeeded in due course of law, the same being 
therein named, being thus duly recognized, and consequently au- 
thorized to take upon herself the seizin of the property left by Dan- 
lel Clark ; that the said proceedings stood as a Judgment of compe- 
tent and exclusive jurisdiction in the premises ; that said judgment 
Was hever appealed from: the probate of said will, the order that 

the same should be executed, the granting of letters testa- 
2S] mentary thereon—all remained of reeord, unreversed, un- 

called in, unrevoked, or in any manner whatsoever affected or 
annulled: that therefore no subsequent proceedings in said court or 
elsewhere could be lawfully had without a direct action to annul 
the probate of said will dated as aforesaid on the 20th of May, IS11, 
to annul the order for its exccution and revoke the proceedings Or- 
dering letters of executorship to issue thereon, and therein to do the 
Sclrh contradictorily with the executors of said will, or with forced 
heir, and by said will the universal, instituted heiress of said Daniel 
Clark and such others as held lawfully acquired rights under said 
probate proceedings of IS15, but that in truth so to do the said com- 
pieinanet failed and refused to make a contestatio lites with ahy person 
OF persons whatsoever. 

That Richard Relf, the only then surviving executor of said will 
of IS11, hearing of the extraordinary and extrajudicial proceedings 
of complainant by a notification from said court, went Into said 
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second distriet court of New Orleans and offered to contest with the 
complainant the truth of the averments made by her as to the exist- 
ence of any such will as she pretended was made by Daniel Clark in 
ISIS; that de la Croix, also hearing aceidentally of said extraju- 
dicial proce edings Lo establish said supposed will ot Danie! Clark 
averred to have been made in 1815, by which it was alleged said de 
la Croix was constituted an executor and the only present surVIVING 
one, did go into said second district court and make himself a party 
in said application, and prayed that the said proceeding should be 
fairly and openly conducted by said complainant contradictorily 
with the said Mary Clark or her present legal representatives ; that 
complainant refused so to proceed; insisted on her right to 

proceed in that behalf without any contesting parties 
YS? and the court having so decided threat, by the laws of Loulsi- 

ana, her right to be, inasmuch as by the laws of Louisiana 
ho €z parte order of probate or otherwise could be held to be in uny 
way or form, or In any court of justice, of any binding er valid 
force whatever Upotlh ahy persolh OF Persols, amd with such views 
both the said second district court of New Orleans and said supreme 
court decided that ssid complainant miglit proceed bh ahh ew’ parte 
manner, submit whatsoever evidence she pleased without the right 
even of ahy person to intervene and controvert the same: where- 
fore these detendants Say that the said complainant, under such eir- 
cumstances, ought not to be allowed Lo sel l}) sid proceedings how 
put forth here by her as Exhibit “A,” as they are of no lawful o1 
binding foree whatever, were gotten up by complainant for the pur- 
pose of evading and avoiding a contest upon the truth of her allega- 
tions upon which said proceedings referred to by her were based 
Theretore defendants say that said proceedings being ex parte, of 
no force or validity, having been conducted by complainant nn bevel 
faith and fora Purpose without any claim to the equitable consid: 
eration of the court. They therefore SULY that sate proceedings 
should not be regarded In this honorable court as having any Dine 
ing force upon the court itself upon these defendants. 

And defendants, further answering, In this behalf that the said 
proceeding by complainant, set forth in her bill as Exhibit A, 
should hot be held to affect the title of defendants LQ the prPapy rty 
In question in any manner whatever, because in addition to the 
lacts already stated and insisted LLproth ats defence, they Say thacat thre 
said will of Daniel Clark, of IS11, having been probated, and its 
execution liaving been duly ordered, that the same standing as a 

valid, subsisting judgment at the time these defendants 
V2S5 acquired title to the property mentioned in the billin manner 

and form as heremmbetore stated, their titles thus deseribed 
could not be invalidated by the facet, if true (which is dented), the 
complainant had, as she alleges, a permanent right to the succession 
of Daniel Clark over and to the exclusion of the said) Marv Clark, 
and she bound in law, CuUIty, cunie rood conscience to look to satd 
Mary Clark and her legal representatives for the proceeds of the 
said property, to wit, the price so part Into the said success n of 
Daniel (‘lark. And furthermore defendants Say threat they, having 
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pric for said property as aforesaid the amount of the purchase 
money LO the then lawful repress ntatives of the SUCCOSSION of Dan- 
iel Clark and the agent of his instituted hetress, who was also his 
lis heir-at-law, that 1) the vear IS5S, n the court of probates afore- 
eald, having probate Jurisdiction Oh ah application miade hy the 
attorney of the absent hetrs of Dantel Clark, the satd court did 
order and deeree that the said Richard Relfand Beverly Chew, the 
executors of Daniel Clark and agents eof Mary Clark, as aforesaid, 
should file an account of their administration, as aforesaid: that im 
obedis hee lo sald order the said Chew nd Relf did, on or about the 
27th of August, IS58, file an account in said court; that the said 
court, then procee ling asa court of probates in ren, did caadse an 
order to be passed requiring an unusual long and widespread pub- 
lication to be made of the fact that satd account had been filed, ana 
“calling upon all persons whatsoever interested in the succession of 
Daniel Clark to show cause why the said account should not be 
approved ana homoilogated, and the funds distributed i) accordance 


therewith; that at that time complainant was of the full age of 


majority, was fully advised of and concerning said succes- 
99S4 sion, and if she had then chosen to OP pose said account Upon 

any ground whatever she could have done so; that she did 
hot so oppose; and after a long time judgment was given by said 
court approving of said account and ordering the same homologated ; 
that in and by said account it was shown that the price so, as afore- 
said, paid by these defendants for said) property, or that paid by 
those under whom they respectively claim ond hold, had been appro- 
priated to the payment of debts and liabilities of the said succession 
of Daniel Clark; that the same, therefore, inured to the use and 
benetit of the re pon <cntatives of said succession whoever they were ; 
and it would be manifestly unjust and against all equity to hold 
that defendants, who purchased the Property 1 question, for a full 
and fair price which they actually paid, or which was paid by those 
under whom they severally hold theon’y known, present, and acting 
representitives of the suecession of Daniel Clark : that defendants’ 
money, or that of those whom they claim title, should have been 
received and applied [to] the payment of the debts of Daniel Clark ; 
that such peyments should have been duly approved by a judgment 
invrem of a court of competent jurisdiction without opposition ; and 
that it should be now held that defendant should be held in any 
Hiadher lo account toany Person Whatever: Wherefore he now Urges 
the aforesaid matters as answers and defence to the claim: of com- 


plamant. 


And for other and further answer to all that part of the bill of 


compliant which charac ~ threat ihe Wholeof the estate of said Daniel 

Clark by the laws of Louisiana, and in pursuance of said last 
280 will Vi sted 11) said complainant (1) the death of sad testator, 

sibject only to the preavinenl of the debts and specilie legacies 
contained in the said last will and testament (meaning thereby the 
pretended last will and testament)of Daniel Clark, these defendants, 
by protestation, We., hot contess ng, KC.. but denying, i Say threat 
thie V are slyised ana beleve, ancl therefore, by Way of defence, they 


* 
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answer that there are no such laws in Louisiana as those charged to 
C¢XIst, nor was there at the time of the death of Daniel Clark : but, 
on the COHLPArY, they answer that thr laws of Lousiana, iis they 
then existed, pros ided that if an heir was pres nt and ace ptea the 
SLCC SS1On, <uch herr, unless cece prtrdn C Was mace under benefit of 
Inventory, took into Posse “S100 the Whole of the etlects of the sad 
succession, Whether the same consisted of real, personal, or mixed 
estate : threat such POSSeSS10N mitolit be done without the mnterve ntion 
of any court of Justice In any forta or manner whatsoever, and at 
such tine nic Ith stl I) mode iis il rile tit =ult the COVE nen coor in- 
elination of such it i’, Who thie reubponh on such ACCC PLANE, CX PPFess OF 
tacit, of the SLCC SSIONL, becann yo Psat) lly liable lor all the ele Its of 
the SUCCOSSION | threat the hi i thus rete rread lo by the law, rrelucl | 
not only forced heirs, but also heirs instituted by will and testament 
that ifan heir thus presented himself or herself, and was the appar 
ent forced heir or the real instituted heir, and aecepted the succes- 
sion without benefit of Inventory, expressly or tacitly, and took pos- 
SCSSION of the ctlects of the StICect <S1ON, all of the iicls nied domes of 
such aupparenl or foreed heir or LOstine nary instituted herr, all 
sales of property and conveyances thereof made by either of such 

heirs while thus in possession, or otherwise manifesting 
9286 dominion as owner, were perfectly good in-law, and valid 
) to all intents and purposes, to the exclusion of all rights 
which any other hei or heirs of any hature or k tne Whiatso- 
ever, though he, she, or they might in truth be a paramount heir 
to the One who hack thus, iis stated, taken POSSESSION . the Cconvey- 
ances and titles being good and valid, the law turned over the para- 
mount heir who might subsequently appear and be recognized to the 
apparent or instituted herr, to necount for the procecds of any such 
property so sold and conveyed; but the law did not and would not 
allow the purchaser, being thus a thire POSSCSSOP 11 wood faith fora 
valuable consideration, to be disturbed in) lis title, possession, and 
purchase of property, 

And furthermore, the said defendants, answering herein, say that 
the law, its it stood in force In Loutsiana at the time of the death of 
Daniel (lark, and til the tinnre of the purchases sO as afore “nid Made 
by defendants, did not pass into the heir, either foreed or instituted, 
ol a deeeased Person ; but the law. On) the CONLPAryY, provided that 
from the day of the death of the party until the heir-at-law or in- 
stituted heir should Lp pear andl claim POSSCSSION of the estate, etther 
iis her or under other title, this “tid estate was neither repress nted 
by the heir of the clecensed. hor Lid it represent the hers of the de- 
ceased 1) any respect Whatsoev ig ‘There Wiis ho leva | connection 
whatever between the estate of the deceased and the heir-at-law or 
instituted heir, except in this, that the law, as it then stood, recog- 
nized the faculty in both classes of said heirs, within a limited time 
after the death of the Person Whose estate was claimed, to pore schil 
themselves and manifest, in a lawful manner, their intention to ae- 

cept such estate thus remaining vaeant, and which said ae- 
9287 ceptance being a voluntary act of the heir, the law provided 
should revert hack and have ctleet as of the day of the death 
4GSG 
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the party whose estate Was claimed : but the law, at the same time 
it Lave such wlvantage to the act of the heir, most justly provided 
that, While i preserved to the heir the faculty of accepting ctl} He 
heritance, it Was under the express condition and limitation that 
11) the mean time there had been no other acceptance by other heirs, 
ania also expressly ix serving “ll rights Which might have been ac- 
quired by third Persols Upot the property of thie succession, either 
by prescription or other lawtul ucts. 

And the de fendants further answet herein that they are mdvised 
and believes and therefore by way of answer and defence herein say, 
that the law as it stood at the time of the death of said Daniel Clark, 


and tor the purchases, &c., as aforesaid. mace by these defendants, 


was thus: That after the death of a person leaving an estate in Lou- 
isiana until said estate was lawfully accepted — heir, the same did 
hot vest im sald heir oh or by the death of the ancestor or testator ; 
but in either ease, until said heir presented himself and claimed the 
POSSCSsIOn of-the estate, the same was called a vacant estate : that by 
provisions of law the vacant cstate In no manner represented the 
heirs of the deceased, but it was declared to be a fictitious bet ‘Thiet, 


representing In every respect the deceased: that when an heir of 


the deceased came and took POSSCSSION of an estate the law at 
once recognized the said heir thus in possession as vested with 
the entire title to all the effects thereof, anid there eould be ho other 
recognition of any other heir or any aeceptance of an estate already 
accepted ; and such: other heir subsequently appearing could only 
have a claim of paramount right to the estate recognized 
H288 in a proceeding taken contradictorily with the heir who had 
already accepted and taken possession, and then only in sub- 
ordination to rights of third parties acquired In the mean time 
that the same law of Louisiana also limited the time within which 
tu) heir of any sort or species could accep an estate: that Is, the 


faculty of accepting an inheritance becomes barred by the lapse of 


thirty years; that the iaw of Louisiana as it stood at the time of the 
death of Daniel Clark, and as it now exists in this behalf, is this: 
That if a person makes a last will and testament by which he dis- 
poses of the whole of lis estate to another other than his forced herr, 
if there be such foreed heir, that said testamentary dispositions are 
hot void, but in law are vood and suflicient to convey the entire title 
of the whole estate, real, personal, and mixed, to the instituted heir, 
upon said will and testament being duly probated and = said insti- 
tuted heir hath accepted the estate; that all acts, deeds, sales, and 
conveyances of such instituted heir while in such possession would 
be perfectly valid, and that in such case, if there should be any claim 
to the estate set up either by a forced heir or instituted heir under 
cl subsequent Will, it can only be done contradictorily with the heir 
who hath accepted and taken rere. ana then not for the pur- 
pose, In case of forced heir, to set asic ‘the will and testament, which 
may have been probated, as being null, for it is not null, and the 
right of the forced heir is confined to an action of reduction in order 
to reduce the suid will in its + epee to the quantum which the 
law denominates the disposable portion; that until said action be 


“? 
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instituted the law holds such will to be perfectly valid, disposing by 

rood tithe the whole estate; that the heir thus complaining 
V289 against a testamentary disposition was and is confined to the 

heir-at-law, or those in whose favor the law reserves the 
levitime or legal portion, or by their heirs or assignees, and such 
action could not be maintained by an instituted herr, a donee, legatee, 
or creditors; that such actions of reduction are prescribed aginst 
by the lapse of five years from the date of the probate of the will and 
testament; that, by law, if the heir be absent from Louisiana when 
the will is proved and its execution is ordered, the Lostamentary 
executor may take seizin of the property, though none be given by 
will, and sell the said property and hold the proceeds in place there- 
of: all of which several laws these defendants specially set forth by 
answer to said bill of complaint, and as an ample and suflicient 
answer and defence thereto. 

And the said defendants, for other and further answer, by protes- 
tation, Xe., Say that in and by the bill of complaint the said com- 
plainant hath set forth and claimed, among other things, that in and 
by il pretended Will, sie by her to have been made by Daniel Clark 
in ISL5,she became entitled to the entire estate of Daniel Clark, with 
the small exceptions stated by her, and adhiong other property the 
property mentioned in her said bill as possessed by these defendants. 
Now, therefore, they lisist, by Waly of defence thereto, that complain- 
ant hath not shown, by her own statement in that behalf, any case 
whatsoever wherein a court of equity should lend its aid to her relief, 
because of the vague, uncertain, and imperfect manner In which she 
hath stated her case mm that behalf, in this, among other things, that 
she hath not shown when or how the said Daniel Clark became the 
owner of the property aforesaid; she hath not alleged or shown in any 
manner whether said properties were the individual property of 
Daniel Clark, or whether they were held by him as the head of acom- 
munity which must have existed between him and the mother of the 

complainant, if she was the legitimate child of Daniel Clark 
9290 (which allegation of complainant is not admitted, but, on the 

contrary, is here specially and at all times denied ;) therefore, if 
such a community ever existed (which is not admitted), the alleged 
will of Daniel Clark, said by complainant to have been made in 
July, ISL (which allegation Is not admitted), did not and could not 
attach in any event to more than one undivided half of said prop- 
erty, and that after the debts of the estate of Daniel Clark and all of 
his legacies were paid, which want of a proper averment and show- 
ing in said bill of complaint defendants set up by way of answer, 
and insist upon the same as a defence to said bill of complaint, and 
aver that they have a lawful right to set up any and all outstand- 
ing titles in any and all persons to protect themselves against the 
claim stated in said bill of complaint, and which accordingly they 
do sel ul} and, so frur as the same bay be regarded is just ana equita- 
ble in this behalf, claims all advantage therefrom. 

And tor further answer and defence herein, by protestation, &e., said 
defendants say that in and by an amended bill of complaint filed by 
said complainant and her then husband, I. P. Gaines, on the 2d 


aidan te de 
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day of July, [S44, or thereabouts, in the matter of her then pending 
Proce ding in) this honorable Court, NO. ee 4 cls aforesaid, she dic sel 
up title to the very property she now claims, then as now, against 
these at fendants, Or wealbst those under whom they respectively 
claim Lith 2s alors said. by \ irtue of an illege 7 COnNVEVahce made 
to her “of one moiety of the estate of which Daniel Clark died pos- 
sessed, by reason of a conveyance made thereof, made to her by M. 
7. Gardette, the widow (Gas was nllewed in sald amended bill, but not 
cdiiitte d by i fendants) of | iniel Clark, anid the mother of the COlM- 
plamnant, on thy Vth May, PSo6, and which (convVevance ) is hereto 
clilitie Kec (ta) at l’ Sinid chibi naled bill). marked A gg ana she prayed 
threat the Sell be taken as prea’ hereot, , 
And in the same amended bill the complainant alleged 
291 that her “ mother did thereafter, on the ZOth June, 154 L, fur- 
ther CONVEY to her (the complainant) all her (the said 
mother’s) interest In said estate (the estate of Daniel Clark), as tt})- 
pears by her act, a COPS of which Is herewith exhibited, marked U, 
the whole of sitid Cstiate having been acquired during the coverture 
of said Clark and wife.” 

These defendants now set up the said amended bill and exhibits, 
hot as containing the truth other thanas to the fact that the mother 
of complainant did make the acts averred ana sel forth by the COlhl- 
plainant, but, as an ample and all-suflicient estoppel.in law and 
equity agvalnst the said complainant how setting up or pretending 
to title to the properties in question, against her aforesaid claims to 
the sable propy rties from another ana wholly adverse ehain of title 
and conveyance, and her own positive avermentin her said amended 
bill, threat sed Property and aul others mentioned and referred to 1) 
her said original bill and amended bill belonged to the community 
which had subsisted between her alleged father, Daniel Clark (an 
allegation of paternity not admitted), and her mother, M. Z. Gar- 
dette. and he 4 sold positive allegation that the whole of sid pro}- 
erty, including the slaves in question, Was acquired by Daniel Clark 
during his alleged coverture with the mother of complainant ; and 
these defendants imswer that said averments of complainant were 
made in the course of the said judicial proceedings and are binding 
upon her as an estoppel to her claims as now presented in her bill 
of complaint, and they SC] the Sabie forth and uree them aecord- 
ingly, by this answer, as a cli fence =() far is the Sihie ought LO avall 
them: as such. . 

And the said defendants, for further answer, by protestation, &e., 
say that in and by her original bill and her several amended and 
supplemental bill inher aforesaid case, No. 122, and the several 
other numbers which she eave to sundry of her said causes therein 

Ol) the docket of this court, the said complainant hath at all 
9292 timesadmittedand averred that her mother was named Zulime, 

who was born Carriere. And now these defendants expressly 
set forth and urge, by way of answer, and say that the mother of 
sata complainant, to wit. Maria Julia, commonly called Zulime. bee 
Carriere, Was duly and lawfully married to Jerome Degrange, some- 
times called Geromme Des Grange, in the eathedral church of St. 


— 
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Louis, in the City of New Orleans, in the year L794: that the said 
marriage Was never dissolved until it was so dissolved by the death 
of said Jerome Degrange, which did not take place for many vears 
after the birth of the complainant, and after the death of Danitel 
Clark, and the mother of said complainant having ¢ been thus united 
1 wedlock to the sila Jerome 1) SPAN, Who Was ving ‘ul the Lime 
of the birth of said complainant, defendants . ressly deny that 
complainant Is. iis allewed LD\ her, the legitim ite: cb: tue rliter of Daniel 
Clark, nid they deny threat stitial Daniel ( ‘lark CVeCrT so acknowledged 
her, and, if he did, defendants deny that it was true, but aver that 
such declaration, if ever made, was utterly untrue. They aver threat 
the mother of complain nt, Many Vears before the death of the said 
a | Clark, intermarricd, in the city of Philadelphia, to a saa . 
eariae by the mame of Crardette, ane ved with him during the entire 
lifetime both of Daniel Clark and sata | murdette, a tact utterly incon- 
sistent with the idea that the said mother of complamant was then 
the wile ot Daniel wong 
And defendants say that such well-known facts render the case of 
the COnI)p lainant ‘e re ohne In which she niust utterly destroy anid 
degrade the character of Daniel Clark and her mother Zulime, ne 
Carriere, Madame De ( ran subs quently Madame Garcdette, rmiore 
recently Widow Gardette, and now very recently placed in her grave; 
that a case so utterly revolting to every obliga tion which a child 
owes to a parent, in vielation of every law, human and 
ad divine, should not be allowed to be prosecuted i a court of 
justice, and defendants, answering, urge said facts, and pre- 
sent them here why the bill of complaint should be dismissed, and 
tha V hot a tO bake turtle r defence tha reco. 


And in this connection. and in this same behalf. these defendants 


further cod and urge as answer to suid bill of complaint, that the 
said mother of the complainant Wils also the mother of another 
child, il female child. whose ethic Wails (C'aroiune: threat the saul (aro- 
line was older than the complaint, and intermarricd with Doctor 
John Barnes; that during the pendency of complainant’s aforesaid 
original suit in chancery in this honorable court the said Caroline 
and her husband were made parties thereto by the voluntary act 


’ 
i 
} 
I 


~ 


oft the collplainant thre rein bid Co Lbpoleutmnannit hy lt 1h). iis Llso Lt) her 
amended bills, and the said Caroline, the sister o 
tovether with her said husband, also were called to answer said 
original bill and amended bill, and thereupon, on or about the 12th 
dt iV ol May, IS-bo, thie Sil lc ( sc cubed her husband, John Dares, 
) 

l) 


7 ne 
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did file their joint answer in said cause then pending in this honor- 
able court, in which, amone other things, the sister of said) com- 
plainant, to wit, Caroline Barnes, did answer under her oath of and 
Coles rnine the lovitimacy Ot seul lL yon platmant, and of and COMnCCTH- 
ing the fact alleged, that she, said complainant, is the legitimate 
( hild Di Daniel Clark sthie (>| it I’ rotla rs that— 

‘In respect to the averments of plaimtil, Myra, that her mother 
was the lawful wife of Daniel Clark, and that plaintiff, Myra, is the 
only legitmate child of that marriage, defendants answer and say 
threat ib Tore exaggerated fiction Was bever WProUg lit up from th tissue 
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of circumstances which comported so little with such conclusion, 
and which these defendants are too painfully conscious Can admit 
of no apology, no explanation at which morality must not blush, 
and these defendants especially deplore. They are informed and 

believe thrsat about the year Wee Zulinre, hie C‘arriere, of New 
994 Orleans, intermarried with one Gerome De Grange, and lived 

with him for several years, till about the year 1SO1, when, 
from) some cause unknown to these defendants, they separated, hav- 
ing no children, as far as they are informed. After this time an 
licit intimacy intervened between said Daniel Clark and the said 
Mrs. DeGrange of which this defendant, Caroline Clark Barnes, was 
the acknowledged issue and the plaintiff, Myra, was the reputed 
issue; though this defendant Caroline has been frequently assured 
by her mother that she, Caroline, was the only child ef Daniel 
Clark, and reports from others, ASSUMING to know, have verified the 
same fact: that Daniel Clirk was Im posed Upon and deceived into 
the belief that the said Myra was his child when she was, in truth, 
the child of another man. This adulterous intervourse continued 
at intervals, as respondents are informed, till about the vear 1S04, 
when Daniel Clark withdrew from the said Mrs. DeGrange, and 
being absent from New Orleans about the vear LSU7, is él delegate 
in Congress, became by report an accepted lover of Miss Louisa 


Caton, of Baltimore, how defendants believe the present Duchess of 


Leeds. 

“Tn the year ISOS the said Zulime, being then in Philadelphia 
and without having received any diveree from her husband De- 
Grange, received the addresses of a Mr James b. Gardette, and, 
thereupon iIntermarried with hin, which IMALThAge defendants be- 
lieve Was publicly solemnized in the Roman Catholic Churelh of St. 
Joseph, In- the said city of Philadelphia, and, after residing with 
him in Philadelphia until about the year 1822 or °25, went with 
sald Gardette to France and continued to live with him as his wife 
until his death, which took place a few years since In France; dur- 
ing which time she bore him a family of several children, some of 
whom were christened in the said church of St. Joseph, and some of 
whom, togoetier with the said Widow Gardette, now reside in the 
State of Loulsiana. 

“ All these facts the complainants know or have been informe: of, 
and these defendants would most gladly have suffered them to re- 

Prose 1) oblivion havc hota perverted Hagination attempted, 
9295 from such humiliating circumstances, to work out a marriage 

with Mrs. DeGrange to Daniel Clark, and from thence the 
legitimacy of the complainant, Mvra, to the subversion of the estab- 
lished rights of this defendant Caroline, and with an accumulation 
of dishonor and reproach upon both her parents greatly beyond 
that which a regard to truth and the necessity of the oceasion re- 
quired, and which has exioried this answer, painful as it has been 
to the respondents to be constrained to make it. 

These defendants declaring their information and belief but give 
eXpression to the eeneral knowledge cunic Opinion of ail Dantel 
Clark’s friends and acquaintances, that he was never married to the 
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sited \I rs, DeCrranee OPanryve are hee and tls defendant Caroline bbs 
heard from her mother her reneated expression of sorrow and re- 
evret that she had mot suceceded tu becoming the wife of said Daniel 
Clark. That she was not so in feet, and did not us tend to be, is 
further evidenced Ih the record of her suits for alimony and dam- 


. 


ages against the said Geromme DeGrange in the citv comi of New 
(rl, ans, in the Years ISOD and LSO6, and that thr aid Myra Wits hot 
a legitimate ehild, and that her @uardian, Samuel B. Davis, well 
knew she Was hot, and that he did not coneeal the fact from Myra 
and the public Is evidenced by the record of a suit commenced tn cl 
court of New Orleans some time about the year IS17, 1n which the 
said Mira ts represented to sue Chew and Relf, as Clark's CXNECCULOPS, 
alleging her cause of action to be that as the illegitimate child of 
Daniel Clark she was entitled to a support out of his estate: and 
both of which last-mentioned records will be relied on as proof in 
the cause.” 

And these defendants say that the complainant having averred 
her legitimacy in her said bill of complaint, they ean but use the 
foregoing testimony of her own sister, the daughter of her mother, 
called for by the complainant herself, and in all respects just and 
truly a family history, by one of her own family, made under oath, 

and they now refer to the same on file in this honorable 
9296 court, and will use the same as testimony on the final hear- 

ing of this cause, and by answer set it forth as a defence to 
said bill of complaint, so far as in equity and law it should or ought 
to avail them. 

And for other and further answer, by protestation, not confessing, 
&e., but denying, ee. the said defendants Say, and each for himself 
suith, that fora long time previous to the death of Daniel Clark he 
had been engaged in enormously large speculations, and in mercan- 
tile enterprises, chiefly in connection with David W. Coxe, then and 
until lately when he depart d this life; that the capital to Carry On 
sid speculations and adventures was, as defendants have been in- 
formed and believe, and so charge the fact to be, furnished by said 
Daniel W. Coxe; that a few vears before, to wit, as near as defend- 
ants have been enabled to ascertain, in the month of July, 1811, the 
partnership theretofore existing between said Coxe and Clark was 
dissolved by mutual consent; that at that time there were extensive 
lands lying in various parts of the State of Louisiana, and city lots 
of divers sizes, situated in the parish and City of New Orleans, and 
wMione them the identical pieces of ground and lots now deseribed 
and referred to in the bill of complaint; that it was ascertained that 
the titles to all lands, pieces and parcels of ground, and city lots as 
aforesaid had been taken in the name of said Daniel Clark, which 
was done by mutual understanding, and for convenience; that, 
therefore, the legal paper title to said real estate was in Daniel Clark, 
while the equitable title Wiis in) him and said (‘oxe, ana he, the ssid 
Clark, held the same in trust for said Coxe and himself, subject to a 
settlement: that, at or about the time of the dissolution of said preurt- 
nershilp, il settlement took place between said Coxe ana Clark: threat 
Coxe abandoned to said Clark his equitable and dormant interest 
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In the lands and city lots aforesaid, and thus Clark became 
9297 the absolute proprietor, on paying therefor, as he then agreed 
to do; that in said settlement it was ascertained that said 
Daniel Clark was indebted to said Daniel W. Coxe in asum of about 


five hundred thousand dollars; that in liquidation of a part thereof 


said Clark handed over to Coxe the notes of General Wade Ilamp- 
ton, thereafter to mature, amount- to one hundred and fifty thou- 
sand dollars: threat for the further “nd like sub of one hundred ana 
fifty thousand dollars Clark agreed. to bring into market at an early 
day and to sell said lands and lots,orso much thereof as would pay 
to said Coxe the said sum of S150,000, and Coxe agrecing to give 
reasonable time LO Clark Lo accomplish sual object ; threat, for thre re 
maining peer of the indebtedness of said Clark to Coxe, it being 
somewhat uncertain as to its absolute and real amount, and Clark 
at that time utterly unable to pry it, the said parties entered into an 
article in their settlement that from the date thereof Clark should 
pay to Coxe an annuity of four thousand five hundred dollars, pay- 
able cash andvevery half year thereafter, so long as said Coxe should 
live. 

That before the dissolution of the seid connection between Coxe 
and Clark there had existed in New Orleans a commercial firm do- 
Ine business under the title of Chew & Relf, in which said commer- 
clal house said Clark had also an interest: that Hnimediately after 
the sid Clark had dissolved lis connection aforesaid with Coxe, he 
formed anew and more extended conn. ction with said Chew & Relf, 
to wit, Beverley Chew, SINCE deceased, ana Richard elf, still Ssur- 
viving; that they entered into written articles of copartnuership, and 
among other things, said Clark acknowledged that all of the lands 
then in his name in the State of Louisiana, and the lots situated 

In the City of New Orleans, the titles to which were in 
9298 the name of said Dantel Clark, were in fact. and from. that 
day forth, to be considered and taken as the jomnt property 
anad estate of said Daniel Clark, Bev rley Chir W, “ana Richard Rel. 

And the aT fendants, a“nswerlig, auVver threat seid lots how claimed 
by complainant were embraced Within sitid Wyrecment, cunial threat any 
document or fact which would have been binding of said Clark in 
his lifetime is binding upon the said complainant of, touching, and 
respecting the lots in CONTPOVErs\ herein; and these defendants have 
a just and lawful right to guard and protect their titles and posses- 
sions Lo the several lots nil parcels of evround herein claimed by 
them, respectively, and alleged in the bill of complaint to be in the 
possession of these defendants respectively, and which outsanding 
title to two-thirds undivided interest in said several lots existing at 
the Lime Ol the death of Clark, 11) the siticl Beverley Chew, nic after 
his death on the 12th of January, 1851,in his heirs, and‘in the said 
Richard Relf. 

And these defendants, further answering in this behalf, sav, and 
each of them sitid threat ad copy OF duplicate ol the aforesaid settle- 
ment between Daniel W. Coxe and Daniel Clark, as also a notarial 
COPY of said articles of partnership between Datel ( lark, Deverley 
Chew, nicl Ri hare Relt Were filed ils exhibits or prurt lhh iss Ue StliiOony 
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in the aforesaid sult 11) this honorable court No. 12?) or some of Its 
subsequent numerous subdivisions, and defendants now refer to the 
sume as part hereof and beg leave to refer to the same now on file in 
suid cause or causes aforesaid. The first as exhibit hereto to be 
cited as N.O., H. BE. LL. D. L.. No. 5, and the second as Exhibit N. O., 
i. Ey dae Eh ke, DO 
And the defendants, for further fmhswer in) this behalf, say threat sil 
Daniel Clark at no period during his lifetime ever paid his said 
209 vendor, Daniel W. COXe, the debt tforesaid, and it remaineth 
to this day equitably binding upon the legal representatives 
of said Clark and upon his heir; that out of the first montes arising 
from said property, if it should ever be decreetl to be vet legally in 
the heir of Daniel Clark, and aad especially in the said complainant, 
that it would be the worst species of Injustice to decree to her prop- 
erty as the representative under the spurious and pretended will of 
suld Daniel Clark set forth in her bill of complaint herein, when 
sald Daniel Clark acknowledged in writing that he himself had but 
an undivided one-third interest, and even that had not been paid for 
by him without protecting these defendants by deereeing that said 
interest of Daniel Clark in his lifetime was but the undivided inter- 
est before stated. 

And these defendants say, and cach for himself saith, that shortly 
after the settlement between said Coxe and Clark, in ISI, leaving 
(lark al enormously ricdedote 7 to Coxe, eunicl ulso with ih ChlOYTTOUs 
quantity of real estate and CIty lots on his hanes, the vreater pur 
indeed, as defendants have been informed and verily believe, was 
entirely unproductive and wild lands in parts of the State then Pearly 
desolate of Inhabitants, and the titles to which were gravely doubted, 
real estate began to depreciate very rapidly, and the serious difficul- 
ties which had existed for several vears previously between the 
vovernments of the United States and England not long after ended 
Ith Opell hostilities and war: that the efleets of this national event 
were to completely paralyze every species of business in) Lousiana, 
to render abortive operations abroad, and to render lands and city 
lots absolutely worthless to the owners; none could be sold, ne 
PiOney consequently, the commercial house of Chew & elf, i" 

which Clark was interested, suspended pavinents and finally 
het fatled, (‘lark could 11) bo ThadNeLr puy his debts, COTE ny 

or personal, and he strugeled with wVersity anid absolute ne 
solvency for a time, when he sickened and died in the month of 
August, 1S13, at which time the property left by him at the current 
rates of value at that date would have prauicl but a small prarl of tis 
debts. 

And these defendants, for further answer, &e., by protestation, 
&e., not admitting, &e., say, and cach for himself saith, that the 
said complainant, in and by her several amended bills made to her 
said original bill No. 122, as aforesaid, amongst other things did 
distinetly nil advisedly, under the euidance of able and distin- 
evuished counsellors and solicitors, absolutely abandon forever all 
and singular whatever rights she might then have had under the 
Srila alleged will stated by her lo nave been made ly Daniel (‘lark 
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in the month of June, IS15, to wit, the identical one which she now 
sets up as the sole grounds of her claims as set forth in her present 


bill of complaint ; that said abandonment was not in the nature of 


a discontinuance of claim in that suit then pending with a resorva- 
tion of a right to renew her claims thereafter under the same, if any 
she had. But so far from there being anything like a discontin- 
ance, even if a discontinuance she could have had in the then state 
of the pleadings in said case, she, in and by her amended bill, 
did deelare that she still held on to all of her averments as to the 
existence of sald allewed will : threat shie would take all the proofs she 
could obtain as to said will, its contents and loss, but she would for- 
ever thereafter limit her claims under the same to a right to use it 
asa declaration made by Daniel Clark in that form of ler leeiti- 


macy, and that she would thus use it In said causes to maintain her- 


legitimacy anid cConsequcnt result : that she was the forced 
50] heir of: Daniel Clark, CrYO, entitled to to the properly then 

claimed by her, being, among others, the same properties 
claimed by her in her bill of complaint from these defendants ; that 
inand by her said amended bills aforesaid complainant did also 
distinctly admit the validity of the will of said) Daniel Clark made 
in favor of his mother, Mary Clark, dated May 20, IS11, as afore- 
suid, and limited her claim to the lawful rights which she averred 
and set forth she had as the heir-at-law of the said Daniel Clark, 
and that his said will of ISLL was valid, but only attached to the 
disposable portion of his (the said Daniel Clark’s) property, which 
she allowed him to donate causa mortis, having, as she averred he 
had, lawful, -gitimate descendant, to wit, herself. She admitted 


that sail will of ISI] disposed of one-fifth praurt of the property of 


Clark, to wit, the disposable portion, and defendants claiming under 
Mary Clark had a valid title to one-fifth part of said property ; so 
that defendants, by way of further answer and defence, say that 
complainant having judicially abandoned all claim to the dispos- 
able portion which the law allowed Daniel Clark to give away by 
will on the supposition that he had a foreed heir; and the courts 
having finally decided in the aforesaid causes that she had no 
claim, as she als» admits in her present bill of complaint, to that 
part of the estate of Daniel Clark belonging to the heir-at-law, these 
defendants Insist and set forth said facts as an ample and sufficient 
answer and defence to the claims of complainant in her present bill 
of complaint. 

And the said defendants, and each for himself, by protestation, 


&e., not confessing, &e., but denying, We., say, and each for himself 


saith, in answer to the bill of complaint and the statements therein 
contained, that if, by any circumstances whatsoever, it should so 

happen that there should be a decree in favor ef conrplain- 
1502 ant, a contingeney certainly very remote, and never, in their 

judgment, to happen while truth and justice rank as virtues 
on earth, and equity is administered by recognized rules of law, vet, 
11) contemplation of CVC) such Ln} event, then they say that she 
should hol have il decree lor the property iN) siuicl lil] deserib «| is 


| 
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she demands, because thev say and put forth as an answer to the 
bill of complaint— 

1. That ful the period of lis death he, the sth Dern Clark, Wils 
largely and overwhelmingly in debt, and believed by these defend- 
“nits, so far as they can — at this remote period of tim » have 


lied absolutely insolvent: three hore thst sit Complainant, stiand- 


ing on her bill of complaint merely on the ground of being, as she 
avers, but as they donot admit to be true but wholly deny, a legatee, 
and not as heir at-law, she can take nor recetve anything what- 
ever until she illewes and shows full and final administration of 
the- atures ot siti SUCCESSION, ch payin nt of cull Its debts cunnel legal 
liabilities, as also all of the legacies under his alleged will, and, the 
discharge by pavinent of the leortime of the foreed| herr, ic wit. 
Mary Clark. 

That two-thirds of the property left by Daniel Clark, the title of 
which stood in) his Pete, having inn fet belonged cr Beverly (‘hew 
and Richard Relf, the same should first be separated from the right- 
ful estate of Daniel Clark: that after the pavinent of the debts of 
said Daniel Clark and the setting aside two-thirds of the remainder 
to Chew and Relf as their individual property the remaining one- 
third of the nett estate of Daniel Clark would have to be first di- 
vided into equal parts to be divided between the heirs of the de- 
ceased and the widow of said) Daniel Chark, Inasmueh as by the 
showing of complainant in her aforesaid original bill, No. 122 on 
the docket of this court, and the sundry amendments and sup- 

plements made by her thereto that the whole of the prop 
9303 erty of which said Daniel Clark died possessed was commu- 

munity property, held by him and his alleged surviving 
widow. And these defendants say that, though it be revolting to 
every principle of truth even hypothetically to suppose that Zulime, 
Hee Carriere, the mother of complainant, CVCPr Was the wife or widow 
of Daniel Clark, yet they are obliged by the course of complainant 
to defend their titles to property honestly Le juired cunnel fairly pati 
for against a claim springing from the grossest associations, and 
having hot one particle of equitable consideration to vommend it 
to a court of equity, by all of the facets which lay within their 
reach. And furthermore, in this behalf answering, satd defendants 
say that in and by her said several suits aforesaid in this honorable 
court she, the said complainant, did claim to be the owner of the 
property now herein in controversy and claimed by her because of 
an assignment thereof made to her by her mother, Zulime, ade Car- 
ri¢re, therein claiming to be the widow of Daniel Clark, and in 
community rights with him. 

That the claim of complainant in that behalf as the assignee of 
the rights of the alleged widow of Daniel Clark were passed upon 
both in this honorable court and in the Supreme Courtof the United 
States, and were distinctly repudiated and rejected: all of which 
proceedings, Judgments, and decrees these defendants, by way of 
answer, present as res adjudicata against the claims of the said com- 
pianant in this behalf and her present complaint ought not, as they 
aver, to be further heard im this honorable court: that after the 
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aforesaid deduction from any property it may be shown. that Dan- 
iel Clark died possessed—tIst, by the payment of his debts; 2d, 
legacies ; Sd, the recognition of the partnership rights of Chew and 
Relf, as aforesaid, to two-thirds of the remainder; 4th, the commu- 

nity rights of the alleged widow of Daniel Clark—the fraction 
9304 remaining, if anything remained, would be subject to a fur- 

ther equal division, because they Suy that if the said com- 
plainant be the child of Daniel Clark by her mother, Zulime, né 
(Carriere, then she had a sister equally legitimate with herself called 
Caroline Clark, who subsequently married with Dr. John Barnes, 
then of Philadelphia, but now of St. Louis; that is, Dr. Barnes him- 
self, but that Caroline hath lately departed this life, leaving heirs- 


at-law, to wit, descendants, her surviving, and all of which out-, 


standing claims, rights, and titles, real and hypothetical, these 
defendants have aright in law and equity to claim, interpose, and 
set up avialnst the unjust claims of her, the said complainant, and 
Which they accordingly hereby do by way of answer and defence to 
the bill of complaint. 

And said defendants Say threat they have taken cognizance of the 
answer of Francois Dusnan de la Croix, filed by him in the com- 
plaint made against him by complainant in her bill of complaint in 
this honorable court, No. 2619 on the docket, and they refer to said 
answer; and as far as its general statements and recitation of facts 
vo, these defendaiits adopt the same and make it part of this answer, 
and will furnish a COPY thereof when and where this honorable 
court may allow or direct as an exhibit hereto and herein ; and they 
also adopt as par hereof the exhibits tiled with the said answer of 
said de la Croix, except those only referring to lis titie to his slaves 
therein named, and make the same exhibits hereto in the same 
manner and to the same extent as if the said answer and exhibits 
had been transmitted herein and set forth. 

And said defendants say,and each for himself saith, that they deny 

tll manner of unlawful acts and doing wherewith they stand 
{50D charged in said bill of complaint, without this, that there is 

any other matter, cause, or thing in said bill of complaint 
contained material or NecessaLy for these defendants to make auswer 
unto, and not herein and hereby well and suflicently answered, con- 
fessed, traversed, ania avoided or denied, Ix true to the knowledge or 
belief of these defendants, they are ready and willing to aver, main- 
tain, and prove as this honorable court Hwy direct ; and humbly 
praying to be hence dismissed, with their reasonable costs and charges 
In this behalf most wrongfully sustamed. 


(Signed) J. J. MICHELL, 
Solicitor for thre City of NV lh Ody (LHS. 
(Signed) DUNCAN & McCONNELL, 


Lssvstanf Nolicitors for thie Ciuly 


aud Nolicitors tery" Lameu , Lanatea. 
. , . . } 
Dominique Lanatasone of the said defendants, being duly sworn, 


Ol lis corporal outh doth declare: That the facts stated in the fore- 
LOI Answer, sO laras the same are therein stated and set forth as 


es teal Say 
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from his own personal knowledge, are each and all severally true ; 
and that so far as the same are stated from knowledge derived from 
others he believes the same to be true. 


(Signed) DOMINIQUE LANATA. 


Sworn to and subseribed before me by D. Lanata this 4th April, 
LSo@. 
(Signed) JI. WV. GURLEY. 


/ , NS, Cope gf 


I. If. Lamever, one of the said defendants, being duly sworn, on 
his corporal oath doth declare: That the facts stated in the foregomng 
answer, so far as the same are therein stated and set forth as from 

his own personal knowledge, are cach and all severally tru 
9506 and that so far as the same are stated from knowledge dle- 
rived from others he believes the same to be true. 


(Signed) . H. LAMEYER. 


Sworn to and subseribed before me, this 4th April, 1857. 
(Signed) J. W. GURLEY., 
Clerk & Comm’r. 


Charles M. Waterman, mayor of the Citv of New Orleans, on his 
corporal oath doth deelare: That the facts stated im the foregoing 
answer, so far as the same are therein stated and set forth as from 
his own knowledge, are each and all severally true, and that so far 
as the same are stated from knowledyve derived from others he be- 
lieves the same to be true. 


(Signed) CILAS. M. WATERMAN, Mayor. 


Sworn to anid subscribed before He, this Ith April, [So7. 
(Signed) J. W. GURLEY, 
; U.S. Comm’r. 


And now the said Domintque LANAtrA, for his separate answer to 
the Interrogatories propounded to the defendants by the complain- 
ant as a part of her will, answers and says: 

In reply to the first interrogatory he answers: That with regard 
to the property mentioned and deseribed in the complainant's bill 
of complaint in the fourth division of her deseription of property as 
a certain lot of evround on the north side of an adjoming a lot, de- 
scribed in said bill of complaint as lot No. é,and having 35 feet front 
on Burgundy streetand running back between parallel lines towards 
Rampart street one hundred and twenty-seven feet, with all the 

buildings and improvements thereon, he says that he owns a 
9507 lot of ground, which he believes is substantially deseribed in 

sald bill of complaint as aforesaid, but he denies that said 
property Was a prea and portion of the estate of the said Daniel 
Clark, deceased. 

In answer to the second interrogatory he saith: That he does claim 
to be the owner of the property desertbed in his answer to the next 
foregoing interrogatory. The right by whieh he claims to be the 
owner is derived from the fact that he purchased the same and paid 
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a full and adequate consideration, and the chain of title by which he 
holds the same is fully and particularly set forth in his answer to the 
complainant’s bill of complaint. 

In reply to the third interrogatory he answers: That with due 
respect to the order of the court in the premises, he declines making 
any statement of the rents and revenues of said) property until it 
shall appear that the complainant is entitled to the rendition of an: 
uCCOUNnT thy reol: threat he hath held POSSESSION of suid property SINCE 
March 2S. S58, and those under whom he claims have with him 
had and held Opel, pubiie, “und notorious POSSESSION since August, 
in the vear eighteen hundred and one, when said property was sold 
by the Spanish Government for the benefit of City of New Orleans. 

In reply to the fourth interrogatory he answers: No; that he has: 
not. 


(Signed) , DOMINIQUE LANATA. 


Sworn to and subseribed before nie, this lth April, LSO7. 
(Signed) J. W. GURLEY, 


U.S. Comm’r. 


And now the said defendant, [Henry E. LAMeryer, for this his sep- 
arate answer to the Interrogatories propounded to the defend- 
W3US  antsby thebythe complaintas part of her bill, answers and says: 
In reply to the first Interrogatory he answers: That so 
much of the property mentioned and described in the complain- 
ants bill of complaint in the second division of her deseription of 
property, as al piece forming il square of 127 feet, tut the Corher of 
Toulouse and Burgundy streets, and more particularly deseribed in 
the answer of this defendant as claimed by him, was a part and 
portion of the estate of Daniel Clark at the time of his decease, sub- 
ject, however, to an Incumbrancee, to wit, the capital sui of eighteen, 
hundred and twenty dollars in favor of the corporation of New Or- 
leans, and secured by cl perpetual vround rent of 5 per centum per 
annum perpetually. 

ln answer to the second interrogatory ‘he answers: That he does 
claim to be the owner of the property described in) plamtiff’s bill ; 
that portion which he claims to be the owner of is a lot of ground 
at the corner of Toulouse and Burgundy streets, being the north 
corner of said streets, and measuring 120 feet on Toulouse street by 
120 feet deep and fronton Burgundy street, french measure, the meas- 
urement stated in answer to first interrogatory being English meas- 
ure, and comprised within the square bounded by Burgundy, Tou- 
louse, Rampart, and St. Peter streets. The right by which he claims 
ownership is that derived from the fact that he purchased the same 
and paid therefor a full and adequate consideration, and the chain 
of title by which he holds the same is fally and particularly set forth 
In his answer to the complainant's bill. 

In reply to the third interrogatory he answers: That the property 
by him claimed hath vielded a revenue, but not any regular annual 
amount; and, at times for years In succession since he owned It, 
hath vielded no revenue whatsoever, but hath, on the contrary, been 
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an absolute and great loss to him in the loss of interest upon 
WOU the capital Invested, the payinent of the annual vround rent 

thereon, the pavinnent of the city and State taxes, and the 
repairs necessary to the buildings thereon, with costs of taxes, In- 
surance, costs of bandquettes, and re pairs to the same, and divers and 
sundry other charges on asic property, Ile heath held personal JOSS s- 
<loh on said property since the 30th of September, 1856, and those 
under whom he claims title, including Daniel Clark and = |iis sue- 
cession, to whose rights he hath succeeded, extend back to August, 
ISO, when said property was sold by the Spanish Government for 
the use and benefit of the Citv of New Orleans; and those under 
Whom he claimis, and to whose rights and possession he hath sue- 
ceeded, have been in the actual, Open, publie, and notorious Posses- 
sion under title derived from the estate of Daniel Clark since the 
29th of December, 1820, and sinee which time they have held it in 
Opposition to all DePrsols claiming under siuld SUCCt “S1On: nid that 
Mary Clark, under whom he claims, and to whose possession and 
rights he hath succeeded, was, in like manner, In open, notorious, 
and public possession of said property from the 15th day of Au- 
gust, 1813, to the time of her sale on the 29th December, 1820; and 
since the said 15th of August, IS13, this defendant and those under 
whom he claims hath held the said) property In opposition to all 
persons Whatsocever claiming said property, under title derived from 
Daniel Clark, other than that derived from Mary Clark as afore- 
said, 

Anel furthermore answering, he saith he hath made no ecaleula- 
tions of the annual rents and revenues derived from said property, 
and (with all due respect to the hon court) he declines doing so un- 
less so ordered to do especially by the court after a decree determin- 
Ing that the complaint hath an interest in said property and is 
entitled to an account. 

In reply to the fourth interrogatory he answers tn the negative— 

he hath not. 
9510 (Signed) BE. H. LAMEYER. 


Sworn to and subsertbed before mie, this 4th April, 1S57. 
(Signed) J. VW. GURLEY., 


lt] SN Comm’r. 


And now the said defendant, The City of New Orleans, by Charles 
M. Waterman, the Mayor thereof, for these her SC pate ihswers to 
the interrogatories propounded to the defendants by the ecomplain- 
ant as a part of her bill, answering, saith: 

In reply to the first interrogatory answers: That other than the 
property deserthed in the answer of The City of New Orleans to the 
bill of complainant as derived by EK. Blane from Mary Clark, and 
subsequently sold to the City of New Orleans. this respondent knows 
nothing, and as to the said deseribed property he answers in his 
official capacity that he believes that property did belong to the sue- 
cession of Daniel Clark, and that at the time of his death he was 
scized thereot. 
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In reply to the second interrogatory answers: That the defendant, 


The City of New Orleans. does claim to be the owner of a portion oft 


the property described in the bill of complaint; that the only por- 
tion of said property now owned by said City of New Orleans 
arises as follows: That the ancient corporation of the mayor, alder- 
men, and inhabitants of the said city having purchased a traet or 
piece of land adjoining the city from Evariste Blane, as fully stated 


in the answer of this defendant, The Citv of New Orleans, to the bill 


of complaint, did, or the First Municipality of New Orleans, which 
succeeded to the rights of said ancient corporation In and to said 
lands, did cause the same; with other properly, to be laid out into 
squares and parts of squares as an elongation of the then rear part 
of the CIty, which had been previously laid out into squares “nic 
subdivided Ly streets, and that he hereto annexes a sketch of the 

entire Property =O) laid Out by the then corporate authority 
9311 having jurisdiction over the same, and states that that portion 

of the same, and that only, which is embraced within the 
lines thereon.drawn and marked by the letters A, B,C, D, EF, I, G, 
Hd. Ky and A was derived by said Blane from the succession of 
Daniel Clark: that Daniel Clark never had any interest In any 
other parts of the lands, squares, and parts of squares delineated on 
said sketch; that said part so embraced withia said lines was duly 
and lawfully laid out into squares and parts of squares as shown on 
said sketch, ania all those prrts therem shown iis being streets and 
avenucs were and are dedicated to the public use as public streets mn 
this citv, and this defendant claims no other interest therein than 
being the trustee of the public, and the said parts being streets and 
avenues are not now claimed as private property susceptible of alien- 
ation or to be recovered as such under any circumstances. And 
this affiant, answering for said defendant, The City of New Orleans, 
to said Inferrogatory, further saith that the whole of said squares of 
ground and parts of squares embraced within the lines aforesaid’ was 
sold by the then mun cipal corporation having authority over the 
same, with the exception stated below: that the sale thereof was made 
at public auction on two several oceasions, to wit, 10th Mareh, 1837, 
and 12th January, 1846, and the purchasers’ names and the partie- 
ular pieces purchased by each may be found by the complainant at 
or about said dates recorded in the conveyance office of the parish of 
Orleans, as atliant PreSUTLES , that the exceptions above referred to, 
that is, the portions of squares OF lots embraced within the aforesaid 
lines, other than the streets and avenues, and not sold, but yet held 
and owned by the City of New Orleans, are the squares comprised be- 
tween St. Peter St., Wagan avenue, Orleans St., and Lake road, as 
shown on said sketch, and on which the draining machine for drain- 
ing the city is located; and also for other squares comprised be- 

tween Dupre, Saleedo, St. Ann, and St. Peter streets, and 
9312 which have been reserved from sale for a public place or 

square for the use of the public and withdrawn from com- 
meree. The squares anid parts of Squares so stated as not heretofore 
sold is the only propertly deseribed in complainant's bill of complaint 
now owned or claimed by the defendant, The City of New Orleans, 


a 
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as private property. The defendant claims jurisdiction over said 
streets and avenues for municipal purposes only. 

In reply to the third interrogatory he answers: That the property 
claimed by the defendant, The City of New Orleans, yields no revenue 
1) any form: this defendant hath never derived any rent or revenue 
therefrom. 

[In reply to the fourth interrogatory he answers: That the de- 
fendant, The City of New Orleans, hath not sold or disposed of 
any of the property described in the bill of complaint, other than 
that which hath been sold as aforesaid by the then corporate mu- 
nicipal authority claiming ownership thereof, and this defendant 
hath deseribed the portion ad 8 sold. 


(Signed) CHAS M. WATERMAN, Mayor. 


Sworn to and subseribed before me this 4th April, LSo7. 
(Signed) J. W. GURLEY. 
[7 N. Comm r. 


The Title of the (ily of New Orleans from Meariste Blane Referred to in 
the Statement of the Master. 


In the City of New Orleans, State of Louisiana. this 26th Sep- 
tember, one thousand eight hundred and thirty-four, and the fifty- 
ninth year of the American Independenee, before Felix de Armas, 
notary publie, duly commissioned for the City and parish of New 
Orleans, there residing, and in the presence of the undersigned wit- 
nesses, personally appeared Evariste Blane, a resident of this parish, 
on the Bayou St. John, on the one part, and the Tlonorable David 

Prieur, mayor of the City of New Orleans, and in that quality 
N515 acting In the name of the corporation of the mavor, alder- 

men, and citizens of this citv, in virtue of two resolutions of 
the city council, of Which certified coples are here annexed—the 
first of the thirtieth of July last, and approved the second of Au- 
eust, and the second of the thirteenth of September, current, and 
approved the fifteenth of the same month—on the other praert, who 
have acknowledged that on the twelfth of July last the said Eva- 
riste Blane wrote a letter to the president and members of the city 
council, offering to sell to the said) corporation his property on. the 
Bayou St. John, where he resides, containing about two hundred 
ana forty superticial Urperits, the original of which letter Is here 
annexed for reference; that by the said first resolution the said hon- 
orable mayor was authorized to contract with the said Evariste 
Blane for the cq UIsition ot the lean | that he offers to sell, provided 
that the price does hot exceed the sum of filty thousand dollars, 
pavable In the obligations of the corporation In thirty vears from 
date, with interest at five per cent. per annum; that on the 9th of 
August last the said honorable mayor informed the council that he 
had concluded with Mr. Evariste Blane in’ purchasing the property 
offered by the latter for the sum of forty-five thousand dollars, pay- 
able in thirty years in obligations of the corporations, bearing an 
annual interest of five per cent., the said interest payable every six 
469G 


7190 THE CITY OF NEW ORLEANS Vs. MYRA CLARK GAINES. 


months: that at a sitting of the sid councell Ol) the thirteenth of 


September, current, the said council unanimously resolved that the 
above-mentioned acquisition, of which the mayor at the sitting of 
the ninth of August eave notice to the council—that Is to say, con- 
forming to the authorization bestowed Upon him—he had concluded 
with Mr. Blane in) purchasing thie property offered by iin 11) his 
letter of the twelfth of July last for the sum of lorty-five thousane 
dollars, pavable n thirty Vears 1 obligations of the corporation, 

bearing an annual interest of five per cent., the said interest 
W314 payable every six months, is and remains approved, as well 

as the resultof thesaid resolution of the thirteenth of Septem- 
ber, current. And in execution of the above the said Evariste Blane 
hes by these presents sold, ceeded, and conveyed from: the said day, 
the ninth of August last, and forever, all his warranty of right to 
the said corporation of mayor, aldermen, and inhabitants of this 
City of New Orleans, represented by the said honorable mayor, who 
acts In virtue of the above resolutions, a lot and dwelling situated 
In this parish of Orleans, of irregular form, having about eleven 
arpents, fronting on the Bayou St. John, and bounded by the said 
bavou, the Canal Carondelet, the road called the Bayou road, and 
ly Argenols street, Which land is in total about two hundred and forty 
superficial arpelits, tovether with ell the buildings, clreumstances, 
nicl dependencies of the said land, without excepting Ol reserving 
anything. 

The said Evariste Blane declares that his rieht of Property to the 
ssid dwelling Is established ils follows, LO wit: by an act of the 
eighth of February, on- thousand seven hundred and ninety-eight, 
betore Francis Brontin, then a notary in this city, Mr. Louis AA. 
Blane houglhit oft Myr. Andres Almonaster AY Roxas il certain quantity 
of land, of which portion of the land the object of these presents 
make a pare. Dy an act of the thirteenth of April, one thousand 
eight hundred and sixteen, before Narcisse Brontin, then a notary 
In this city, the said Evariste Blane bought of the said L. A. Blane 
il portion of the land acquired by this last as also by the former. 
By an act of the first of May, one thousand eight hundred and six- 
teen, before G. R. Stringer, then a notary in this city, the said Evar- 
iste Blane sold to Mrs. Catherine Foster, wife of James llersy, il 
portion of land purchased by the said Evariste Blane of Mr. L.A. 

Blane, but, by act of the first of May, one thousand eleht 
%515 hundred and twenty-five, before IL. hk. Gordon, then a notary 

In this city, the said [lersy resold to the said Evariste Blane 
the portion of land he had sold to hin. Mir. Nicholas Maria Vidal 
bought of Mr. L. A. Blane a portion of the land that the latter had 
from Mr. Andres Atmonaster y Roxas, and obtained, the twenty- 
sixty of March, one thousand eight hundred, fram the Spanish 
Government, the concession of another portion of land ndjoming 
that, also purchased of Mr. L. A. Blane. By an act of the twenty- 
fourth Of} July, Ole thousand elolit hundred ond four, before Pre 
Pedeslaux, then a hotary oh this cILY, the said N. Maria Vidal sold 
to Mr. Daniel Clark prernl pert of the land that belonged to him from 
the purchase from Mr. L. A. Blane, and from the Spanish conces- 
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sion. And by an aet of the thirtieth of October, one thousand 
elght hundred and one, before Phi'pe Pedeselaux, then a notary In 
this city, the said testamentary executors of the said Daniel Clark 
sold to the satd Evariste Blane a part of the land that the said 
Daniel Clark had purchased from Mr. Vidal, and in confirmation 
of the said declarations, they remit to the undersigned notary cer- 
tified copies of the above-mentioned act from the original of the 
said Spanish concessions, as well as a plan prepared by Mr. Charles 
Laveau Trudeau, the thirty-first day of March, eighteen hundred, 
Which document, at the demands of the parties to the present, are 
hereto annexed for reference. 

The present sale has been,and is now, made for and in considera- 
tion of the sum of forty-five hundred dollars, which the honorable 
mayor obliges the corporation to pay to the said Evariste Blane, his 
heirs and assigns, in thirty years, counting from the 15th of Sep- 
tember, current, with interest on the principal at five per cent. per 
annum, payable semi-annually, to all the holders of the obligations 

hereafter, or in proportion to the amount of the said oblhi- 
9316 gations hereafter, or in proportion to the amount of the said 

obligations. And in order to facilitate the said Evariste 
Blane in the negotiations of the said letters of credit, and also of 
others that have been granted to him, there is now furnished to the 
saul Evariste Blane, who acknowledges it, and of it vives receipt, 
forty-five obligations of the sum of one thousand dollars each, dated 
the both September, current, stone d by the said honorable mavor, 
and countersigned by Mr. John Culbertson, recorder, and by Mr. 
T. M. Fleytas, treasurer; on the margins of which obligations are 
the coupons, payable, as is after mentioned, signed under the initial 
letters of the said treasurer, which obligations numbered from one 
to forty-five, inclusive, the said vendor receives as a settlement, 
without reserve of privilege or hypotheeation on the property now 
sold. 

The certificate of the recorder of mortgages in this city, bearing 
date of this day, and here annexed, shows that there is no mortgage 
upon the above-mentioned property against the said vendor. The 
vendor conveys to the said corporation all his rights to the said 
property, all the rights that he holds from his authors and preceed- 
Ing vendors of the same property, whatever may be his rights, war- 
ranty, or otherwise, placing and installing it in his stead and = place 
by reason here accepted by the honorable mayor, who acknowledges 
the taking possession of the said property. 

At the same time appeared Mme. Fanny Labatut, wife of the said 
Evariste Blane, and by her said husband duly assisted and author- 
ized to the effect, and for the full validity of these presents, who, 
after reading being made to her by the undersigned notary of the 


preceeding act, has declared that she approves it in all its contents ; 


and having besides declared to the undersigned notary that it was 
her intention to renounce all the hypotheeation privileges 
9517 and other rights that she has or can have to the said land or 
habitation, the said notary has informed ber that, according 
to the laws of this State, the wife has a tacit mortgage upon the im- 
movable effects of her husband— 
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|. For the restitution of her dowry or on account of the dispensa- 
tion of lie I" dotal ellects tlisit she brought at the time of her MMArriage, 
and this to count trom the day Ol the celebration a “ria niarriage, 


I]. For the restitution or for the dispensation of effects, dowry to 
which she would have acquired during marriage, Whether by sue 
cession or donation, and thist from the day the SUCCOCSSION shall be 
opened 1 her havor, or from thre day the donation took ctlect. 


fil. kor the payment of the debts that she niay have contracted 
with her husband, as well as for the repayment of her own effects 
alienated from the day of the obligation or from that of sale. . 


| 


ay lor the sf curity of the obligations i posed (1) the husband, 
In Case where he miay have ¢ Joye d the paraprlre rhnal effects of his 
wife, or for the reimbursement oftheir price, in the case where they 
may have been alienated by the wife with his consent, and he re- 
ceived the money or was otherwise profited by It. 

And the said Madame Blane, acknowledging herself to be per- 
fectly instructed in the rights that the law accords to her on the 
effects of her husband, said and declared that she persists, notwith- 
standing, il) the Instruction that she lis heretotore nianifested : and 
that of her own full will, and of her own wish, she formally re- 
nounces by these presents, as well for herself as for her heirs and 
ASSIONs, CVCrs hypoth cation, legal or tacit, that the liWws elVe her or 
Cali c1Vve LO her O}) the land or lw ling threat Is the object of these 

presents, Whether these rights may have inured to her by title 
OO1S or dow ry, Or from paraphernal elleects: nicl thraat she cecdes 

and conveys to the corporation of the mayor, aldermen, and 
citizens of the City of New Orleans or its assigns all the above-men.- 
tioned rights and others, whatever they may be, installing the 
sic corporation in her stead ana place by reason of them, “unc illl- 
thorizing it to prevail against herself as much in justice as out of it. 
This ACCC pted by the said honorable mavor uwnd— 

Done and passed 1 my oflice the dav ana month aforesaid, in) 
presence of Messrs. Alphonse Morel and Amedée Ducatel, COTM Pe 
tent witnesses, who, in common with the parties and notary, have 
affixed their signatures, after reading made. 

(Signed) MVARISTE BLANC. 
7 LABATUT BLANC. 
” D. PRIEUR, Mayor. 
(Signed) AMEDEE ‘DUCATEL. 
. A. MOREL. 
(Signed) FELIX pe ARMAS, Not. Pub. 


(Signed) J. EUSTIS. 


ee Ss —_ a 


 { 
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report of Mast i" ay, Chicane ry. hiled May |? 1S7 1. 
(ireuit Court of the United States, lifth Cireuit and Distriet of 
Louisiana. 
Myra CLARK GAINES 
rs. No. 26H). 
Ciry or New OnLEANS. } 


ite ee om 1 7+. = ,, 


To the honorable the judge of the cireuit court of the United States 
for the fifth circuit and district of Loutsiana: 

In the report which Thad the honor to present in this 

9519 cause’ on the — day of —— last allusion was made to the 

fact that the complainant, Mrs Gaines, had presented a claim 

lor timber sinned wood taken 1») defendant from the lanicl decreed Lo 

her, but that no evidence of the amount or value had been submit- 
ted to me. 

())) the Ist of May of the pres an year Mrs. (ialhes made applica- 
tion to me to hear testimony to substantiate ber claim, and, after 
viving due notice to the counsel representing the defendant, L pro- 
(" cil d oh the ord day of threat month to tuke the depositions, which 
ure tre rewith transmitted to the honorable court. lt Is proved threat 
the land decreed to complainant was, at the time defendant obtained 
possession, swampy and partially covered with cypress and gum 
trees. . AAs chihl alvised, these live blocks CODpPYriIse SIX superticial 


ww acres of lana, which one of the witnesses, W. I]. Wilder, estimates 

must have contained GOO trees, worth two dollars (82.00) each, and 
and 150 cords of wood, worth 2.50 per cord, making an aggregate of 
S197 0). 

Mr. Wilder has only known the premises since 1542, and that 
time most of the trees had been removed. The other witnesses are 
older residents of the citv, and well acquainted with tts condition 

when defendant acquired possession, but hone of them attempt to 
estimate the value or quantity of the wood upon it. [tis proper to 


remark that there is no er idence before me that the defendant either 
ClUlL Or COTLVE rted i) lis OW) tse’ ab / of the timber or Wo 7 (1) seite 
land: but as as he held the possession, and, from its swampy char- 
acter, the land was valueless until cleared off it is fair to assume 
that the removal of it was done by his authority 
Respectfully submitt d lo) thie honorable court 
0) (Sioned) JOHN B. WELLER, 
New Orleans, 12th May, ISi | 


feviche dite Anneved fa) Ahowe Report hiled Muy 12. IS; 1. 


Nlyra CLARK GAINES 
vs. ~No, PODS. 
CIry OF New Ornieans. } 
Present: Myra Clark Gaines, In person. 
JoserH BEAULIEU sworn: 


| am acquainted with the property of Mrs. Gaines. I remember 


A = RR Pr tsa 7 
SERS SENN 
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it was covered with wood. | cannot tell the value of the wood 
cord. It was cypress and gum wood. 


(Signed) J’S. BEAULIEU. 
sworn LO and subscribed this Sal May, IS/1. 
(Sioned) JOUN Bo WELLER, 
li S Comm’y. 
Jounx ARROWSMITH sworn: 


[ am acquainted with the property in the vicinity of the Orleans 
draining machine. In 1835, when I first knew it, 1t was swampy. 
[ have known it ever since. It was swampy land with shrube on It. 
There were trees, but the ‘Vv were scattered here and there. 


(Signed) JOUN ARROWSMITIL 
Sworn to and subseribed-this 5d May, 1S71. 
(Signed) INQ. 13. \\ a D L, Ly Ie lh, 


li. SNS Comm’r. 
Josern JOUBERT sworn: 


[am acquainted with the property in the vicinity of the Orleans 

draining machine. I knew the place to be a woodland. — It 

9321 was mixed wood, cypress and gum, and was worth ($4) four 

dollars per cord when cut. [t was covered with wood, but 1 
cannot say how many cords. 


(Signed) J. JOUBERT. 
Sworn to and subseribed this 5d May, 1S71. 
(Signed) JOUN B. WELLER, 


U.S. Comm’. 
JosSeErH KLAR sworn: 


l am acquainted with the property inn thas Vieinity of the Orleans 
draining machine since the year 1820.) It was swamp land; had 
plenty of wood on it; covered with wood. Ido not know that ‘the 
wood was good. I know it was bad wood; it was mixed. It might 
be worth about two or three dollars per cord. 


his 
(Signed) JOSEPH x KLAR. 
tiark. 


Sworn to and subsertbed this 5d May, 1S71. 
(Signed) JOUN B. WELLER, 
U.S. Comm’r. 
LEON TERREGOSSE sworn: 
fam acquainted with the Blane tract. There was wood on it, 
but it was bad. It was mixed with cypress and gum wood. It was 
worth then about 82.00 or 85 per cord. There was a great deal of 
latanier. | have he dea oft the nuniber (| cords: hever having sce} ) 
it cut down, | cannot tell. 
his 
LEON x TERREGOSSE. 
miuark, 
Swor. to and subscribed this 5d May, 1871. 
(Signed) JOHN B. WELLER, 
O) S, Comm’. 


a 


* 


a 


* 
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J. M. ILerras sworn: 


fam acquainted with the Blane tract. It was covered 

W522 with all kinds of wood, cypress and gum wood. I do not 

know what it was worth a cord. T only knew it as a young 

man, When T went hunting through it. [| cannot recollect in what 

vear It was covered with wood. | bought a tract of land near this 
tract, and it was covered with wood. This was in the year 1824. 


(Signed) J. M. FLEITAS. 


Sworn to and subsertbed this 3d May, IS71. 
(Signed) JOHN B. WELLER, 
U.S. Comm’r. 
A. D. Dortocourtr sworn : 


L sum acquainted with the Blane tract. [ recollect that all the 
lands in the rear of the city beginning with Claiborne street to the 
Bayou St. John was covered with wood ; the stumps still exist. To 
the best of my recollection they commenced to cut the timber when 
the Ist draining machine was built. Some may have been cut be- 
fore. Between 1825 and 1830 it was so thick and swampy that | 
could not cross from Canal Carondelet to Bayou road in the direction 
of Galvez street on account of the timber and water. | cannot Say 
What the wood was worth a cord, as I was too voung at that time. 
li miielit. lt night have been worth two or three dollars per cord. 
The timber was only on the swamp land. 

(Signed) A. D. DORTOCOURT. 


Sworn to and subsertbed this 3d May, IS/l. 
(Signed) JOHN B. WELLER, 
US. Comm’r. 


W. IL. Witper sworn: 


| have surveyed what is known as the Blane tract. It contains 

150 superficial acres. [have known it only sinee IS42. At 

9325 that time there was but little timber on it. [t is my opinion 

that there are 400 cVpress trees to an acre ; the average Is 100 

trees fit for lumber tO the acre. lam speaking LS aill enemeer, The 

number of cords of wood to an acre Is LOO, | would place 2) to be 

the amount, the minimum. I would consider this a low amount. 

A mercantile evpress tree standing is worth 82; wood such as this 

was worth about 82.50 per cord in IS43. That is the price | paricl 
ior if. 


(Sioned) W. H. WILDER. 


Sworn to and subsertbed this 5d May, 1S71. 


[ 7. a. fone - 
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bntiy at Rule Ss. 


Extract from the Chancery Order Docket, June rules, 1S71, Monday, 


th. 


Myra Clark GAINES 
Us, No. 2605. 
Tue Crry ov New Onveans. J 


The master in chancery, to whom this cause was referred with 
directions Lo tuke an account bet ween the parties of the yearly rents 
and profits of certain property, &e., has, on the 12th day of May, 1871, 
reported upon the claim presented by the complainant for timber 


and wood taken by defendant from the land decreed to her. and. 


filed sid report Ol) the said Ith May, ISsél. 


Order. hivceptions lo Master's eport ei ved. 
extract from the Minutes of Monday, June o, 1S71. 


Myka CLARK GAINES 
vs. No. MOOD. 
O32. Crry or New On .eans &« al. | 


Ordered that the exceptions to the master’s reports be argued on 
to-morrow at I] a.m, 


Submission of hvcepuions fo Mast rs Lieports. 
extract from the Minutes of Tuesday, June 6, 1871. 


Myra CLARK GAINES ) 
is. No. 2695. 

Crry ov New On.eANs. } 

Myra CLARK GAINES ) 
US. No. AES & 

LIZARDI W als. J 


The ( xceptions LO tlre lnaster’s reports lh above Cuscecs Were called. 
Present: Race, Foster, & [. T. Merrick, Fellows & Mills, J. MeCon- 
neil, Miles Taylor, Hyanes & Jonas—and after hearing argument, 
the court took time to advise. 


Copy of Opinion of the Court as to Lirceptions lo Master's Report, Deliv- 
ered dS itaee 3. IS/1. 
Myra Chark Gaines vs. Tue Crry or New OrLEANS and others. 


‘e77 Bill aT, higuity and Decree ‘ a. fil Leceptions ly ‘Masts rs Report. 


Myra CLARK Gaines vs. MANuEL T. Lizanpi & als. 

Same circumstances, 
7) ln these cases the defendants except to the master’s report. 
It does not appear Ly the report or the master’s minutes those 
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the exceptions were taken before him. The rule of practice is that 
no exceptions will be heard by the court which have not been made 
before the hiaster, SO as to vIVe lim aan opportunity of considering 
the same and correcting his report. But as counsel on both sides 
have evidently acted under a misapprehension of the rule, I will 
not overrule the exceptions on that ground, especially as some of 
them are of real lmMportance to the rights of the parties, but it is 
desirable that the rule should be observed, and hereafter in the ab- 
sence of very special circumstances the court will feel bound to 
enforce it. It was declared by the Supreme Court of — United 
States, in the case of 1Sth Llow. and in other cases then referred to. 
The principal exceptions are: 

|. That the defendants did not realize the rents and profits which 
the master has charged them with. As this is a matter of fact aris- 
ing upon the evidence, the court will not undertake to re-examine 
and retry the whole case, but will allow the report to stand, unless 
some particular matter Is pointed out in which the master las com. 
mitted an error, or unless it be shown that he has adopted SODDL 
erroncous principle on which his account or calculation is based. It 
rhitist be remembered threat where the POSSESSION Is 1) level faith, tha 
possessor will not only be charged with what he has received, but 
with what he might have received; in other words, with the worth 
or value of the property. 

The case of the city will be adverted to more particularly here- 
after. 

2nd. It is excepted, secondly : 
65 That the hiaster las hot allowed the defendants the pre- 
scription of three vears for rents and profits received by them 
before the commencement of the suit. In this the hibester only fol- 
lowed the decree. 

The Supreme Court of the Lait d States decided tloset the cle ic hed- 
ants were POSSCSSOPS Wn bevel faiths. chargeable with notice of the de- 
fectiveness of their title, ana threat they hitist severally account to thy 
complainant for the rents ana profits received by them brown the 
time that they severally came into possession ; and being possessors 
In bad faith | think, by the laws of Louisiana, they cannot claim the 
benefit of prescription with regard to rents and profits any more 
then with rewind to the lanl itself. There ure repeated decisions ta) 
this eflect, some of which are referred to in 2d Ilennen’s Div., tit. 
Possessions, Lla, p. 1195, No. 5. And ‘Pouilther says: * Bad faith 
renders him (the possessor) Hable to account for not only the fruits 
which he has recelyed, but CVC those which he nie@ht have recerved 
and which have perished by lis negligence; and this obligation is 
extinguished only by the preseription of the thing itself, and resti- 
tution Is due from the day when the bevel faith commenced,” (Droit 
Civile Francaise, vol. 3, pp. 71,72.) Mackeldey says the same thing 
in effect. 

The defendants’ counsel have referred me toa provision of the 
Code of LSOS, which declares that the prescription of 30 vears may 
be pleaded even by a knavish possessor. Precisely the same pro- 
\ IS}On Is found in article o455 of the present Code, only il little dif- 


| 
; 3 
| 
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ferently rendered in English. It reads thus: “The same species of 
property Is prescribed for by 30 years, without any title on the part 
of the possessor, or whether he be 1) wood faith or not.” 
24 The species of roperty referred to is IMmmovables. 
eS SOF propery, 7 | 
lt is a sufficient answer to the argument derived from this 
article to say that it Was hot overlooked by the Supreme Court of the 
United States, and that its rejection as applied to this case Is res jue 
dicata. And it is hereby necessary to remind the defendants that if 
Mrs. Gaines did not arrive at full age until the 5lst December, 1827, 
ils illeged in the bill, the ou years had not expired when the bill Was 
filed, letting alone the previous litigation of many years which had 
Interrupted the preseription. 
”» ry’ , . . . , . . . 
». he defendants except, thirdly, because the hoaster charges 


them with the rents wnd profits of the buildings and improvements, ° 


as well as of the land in its orlg nal state as owned by Daniel Clark. 
They claim that they are entitled to the use of the Improvements, 
whether erected by themselves or by their predecessors In) POSSESSION, 
and are linble to the complamant only for the use of the lands ils 
Daniel Clark-left it. 

This objection involves the veneral question of the defendants’ 
right to compensation for Improvements and the extent thereof and 
exceptions thereto. Generally speaking, according to article 500 of 
the present Code, which is identical with the corresponding article 
in the Codeof 1S0S and with article 555 of the Code Napoleon, when 
plantations, constructions, and works have been made by a third 
person, with his own materials, the owner of the soil has the right 
LO keep them or to compel the author to take auway or demolish 
them. If he keeps them he must pay for the value of the materials 
and the price of the labor. In other words, he must pay for their 
original cost. From the moment he approves of and accepts the 


linprovements he Is revarded cs having ordered them. (Loere, vol. 
5. |. IS]. ) 
This rule is a modification of the Roman law. which made a dis- 
Chi | lificat f the Rh hicl 


? 


tinction between necessary and useful works. If necessary to 
9525 the preservation of the property, the possessor In bad as well 
as In cood frith was entitled to compensation, but if useful 
only, whilst the latter was entitled to reimbursements, the former 
had only the right to withdraw and keep the gain which he had de- 
rived from the improvements. The Roman rule seems to be adopted 
in this State in the case of Improvements which cannot be separated 
from the property, and cannot, therefore, according to article 500, be 
removed at the owner’s option, such as the clearing of wild land and 
rendering it fit for cultivation. In such Causes the PpOssessor 1s per- 
mitted to retire with the profits he may have made, but without any 
claim of compensation for his labor. (Gibson vs. ILutchins, 12th 
Annual, 547, overruling the previous case of Pearee vs. fautuan, 12 
m., $22.) 
The supreme court of this State seems also to have established 
another exception Lo the echneral rule lanl down in the Code, namely, 
that a possessor, knowing that he has ne title, that is, a mere tres- 


Passer (T° intermeddler. is not entitled to any compensation for in- 
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provements, This Wiis held iN) the case of Herriot et al. vs. Brous- 
sard, 4th Martin, N.S., 267. The court say: “The defendant’s claim 
for remuneration on account of ameliorations or Improvements on 
the disputed premises was properly rejected by the court below. Ie 
Is not one of those possessors to whom our laws accord such a right: 
he knew that he held no title, for he did not accept that intended to 
be conveyed, &e.” 

The same doctrine is laid down in Gibson vs. Ilutehins, 12th An- 
nual, O47. Referring to a previous case not reported, the court say: 
“We said in Hemkin vs. verley, that we are unable to rec MTL ZC the 
doctrine that one who makes the improvements upon property to 
which he knows he has no title, has any legal or equitable claim: to 

reimbursements for such improvements.” 
Vo29) The court applies the doctrine to the CUSC of il settler who 
takes POSsesslOn with the hope of a pre-emption. “Until he 
actually makes his entry he knows he has no title. Ile has an ex 
pectancy, and nothing more. He isa tenant by sufferance 
when the Government parts with the title toa third person, that title 
carries With it such inseparable ameliorations as the land may have 
received from the settler. The settler has no claim upon the owner. 
Of course, the possessor who knows he has no title 1s a possessor in 
badd faith.” 

A subsequent case to that of Gibson -vs. THlutchins, Cannon. vs. 
White, reported in 16 Annual, 85-1, leaves us in some uncertainty 
aus to the true distinctions to be made on this subject. The defend- 
ant in that case had reason to suspect his grantor’s title (which was 
a fraudulent one), and was held to be a possessor in bad faith. Tle 
went Into possession In 1855, when only 250 acres of the land was 
under cultivation. He remained in possession 8 years, and made 
and erected improvements valued at $5,250. The court considered 
that the use of the 230 acres of additional clearing and the cord wood 
consumed more than compensated for the CX peclise of clearing, and 
set off one against the other. But they allowed lim compensation 
for his other Improvements. In other words, he was allowed for iis 
inseparable improvements (the additional clearing) only what le 
was able to realize therefrom, in accordance with the doctrine of 
Gibson vs. Hlutchins, and for his constructions he was allowed cost. 

[In the eases before us the bill charges and the decree declares that 
the defendants purchased with full notice that the auction sale of 
Relf and Chew was illegal, null, and void,and in fraud of the rights 
of complainant, and the defendants are deereed to surrender the 

property to the complainant forthwith, and to account to her 
9330 for all the rents and profits from the time they came Into Pos- 

session. No deduetion or limitation is mentioned, except 
this, that the account should be taken subject to the laws of Louisi- 
una in cases of such recovery. The fair interpretation of this limi- 
tation is, that these laws are to determine what elements go to make 
up rents and profits, and what are the proper allowances to be made 
In estimating the same under judgments or decrees of this kind. 

[low is this limitation to be applied in this case ” 

The bill prayed POSsesslOn of the property suid an account and 


. 
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payment of all the rents and profits. The deeree grants both 
without restriction. The defendants, a their chsWers, did hot ask 
for any deduction or allowance for improvements, They placed 
themselves altogether upon their title and the invalidity of the 
complainant’s title. They defended the title alone. Nothing was 
sid about improvements ; and even when they Cable before the 
master no statement In writing Is made setting up any such claim. 
The defendants, if they relied Ol} such il claim, ought LO have 
pretended to the master a statement of facts In writing setting forth 
their claim, and forming a basis for revisory action, If proper, on 
the prarl of the court. The claim of the defendants Is full of em- 
barrassments. moverthatens, on aecount of neglect of the proper 
forms of pres ntation, if t! eV are really entitled LO colmpensation , 
for improvements under the law of Louisiana, and if that subject 


= 


has never been considered by the supreme court, it would be very 
hard to conclude them by the mere forms of law. The supreme 
Court i is ¢ X}) ressly cle cre d thi: it the compli ain L}ii shoul | | niuive le 


diate possession of the disputed property. ‘The claim for improve- 
ments, therefore, if it exists at all, cannot interfere with the surren- 
der of — SSLON, lt must either | we adjusted In the account for rents 

and protits, or by a subsequent proceeding. A> subsequent 
p35 25 | proceeding would be Intolerable Oh account of the increase 

snid protraction of the litigation that would, ensue. The 
clause of the decree above referred to requiring the aceount to be 


taken subject to the laws of Louisiana opens the way for the adjust 7 
ment of this question before the master, upon proper proceedings | 
to be had on the peer of the defendants. 

Lorn na earetul ( Xerntbation ot the law, | tlLitl oft the Opinion tliat | 


| 
the defendants,: were It not for tha difficulties presented I>) thre 
pleadings, would be entitled ia) colnpensation for them Improve 
ments erected on the land. And as the question scems never to 
have been presented to the supreme court for adjudication, ‘the 
Want of a deeree for such Commpensath Is not necessarily to be 
regarded as res judicata against thy py And although the faet 


, 
that the defendants have never formerly set up such a claim in 
their adhbswWers, OF Th alls procecding 1) the case, presents a Strong 
barrier to its allowance, and although if Way be avreal ser tel) of 
Indulgence on the part of the court to allow it to be set up at this 


time, still the eourt May avall itself of that clause of the deere 
which directs the accounts of rents and protits to be taken, subject 
to the laws Cy] Lou Istana, cis al basis lor its allowances befor the be 
baster On a Proper presentation of the faets before lim. but the 


def ralants are inh GPOss laches, nid is al condition of referring the 
cases, or any of them, back to the master for this purpose, they | 
niust first severally pry’ the costs of the proceedings already had | 
before the master; and when any case comes up before him, the 
defendant concerned must present a written statement of the facets 
(ot) Which he bases lis claim. tovether with a statement of the Cost 
of the improvements claimed, mn order that the complainant may 
then eleet. within thirty days from the master’s report thereon, 


ania 
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whether she will keep the improvements or have them re- 
93532 moved at the CX pense of the defendant. Iler election should 

hot be regarded its made by reason ot her taking Posse Ss100) 
of the property with the improvements on it, because no proper 
claim for improvements has ever been made in the cause. And 
the presentation of the claim under oath is not to by regarded iis 
superseding due prool thereof. Of course the statement should 
show when the Improvements were erected, ania by whom, ania if 
not erected by the defendant, that he purchased the same with the 
property. Where the grantor and grantee are both parties to the 
cause, the supreme court of this State has decided that the improve- 
ments should be apportioned between the grantor and grantee in 
proportion to the improvements made by each. 

Lejeune v. Barron, Lith Ann., 501. 


But that will depend on the fact whether the grantee has or has 
hot pad for them, and does or does not look to his erantor for Il)- 
demnity. 

In taking this aceount I consider the decree of the supreme court 
is requiring, and the law of the'case to be, that the entire rents and 
profits are to be accounted for by the defendants. As the accounts 
have already been taken by the master on this basis, with due al- 
lowances for all ordinary CX PClises for repaly, Insurance, taxes, &e., 
the prea of the work will not require to be repeated, 

The case of the city Isa peculiar one. The estimation of the rents 
and profits in that case is so uncertain. and speculative that [do not 
feel entirely satisfied as to the decision that should be made. The 
master evidently felt the same embarrassment. He says: “As the 
city received no rents whatever and no profits, except by the in- 
crease of its revenue, it is difficult to fix the amount to which she 
(the complainant) is justly entitled. The master presents facts and 

fieures which he trusts will enable the court to arrive at an 
SNe ded equitable conclusion.” Ile then vIVeS the estimate of various 

Witnesses as to the annual value of the premises, including 
the draining machine, the mverage of which Was SS OO: nicl, alter 
deducting the cost of the machine and all improvements and repairs, 
he brings the city in debt the sum of half a million dollars (8500,000) 
Another estimate, based on the additional revenues derived from the 
lands reclaimed by the use of the machine, after deducting cost and 
repairs, shows a profit of two hundred and eight thousand eight hun- 
dred and twenty-five dollars ($208,825). Both of these estimates are 
vague, uncertain, and somewhat speculative. 

A third estimate is made, based on the value of the land and build- 
Ings, Without the drainage machine, and giving eredit for ordinary re- 
pairs to the buildings, independent of the machine. ‘This makes the 
rents $157,600, and the repairs $32,555.21, leaving a balance of 
$125,267.79. As the master has not signified his adoption of either 
of these estiinates, but has stated the facts to the court for its equit- 
able determination, I have come to the conclusion that it would be 
equitable and just to set off the profits derived by the city from the 
drainage machine for the past oo years, against the cost of construc- 
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tions and repairs, and to charge the city with the rents of the build- 
Ing and land, less the ordinary repairs of the buildings, anounting, 
as shown by the report, to the sum of $125,267.77. Whilst the pro- 
fits and advantages of the drainage machine were indefinite and un- 
certain in amount, there is no doubt of their reality; nor, if we can 
place any reliance upon the estimates, is there any doubt of their 
being amply sufficient to reimburse the city for all its expenditures, 
including even the rent with which it is charged. . 
A decree will be made confirming the report of the master 

U354 in the case of the City of New Orleans upon the basis of the 
last alternative stated in lis report; arid also confirming: his 
several reperts in the other cases as far as they have vohe, with 
leave, however, to each of the defendants in the other cases Upon 


pavment of the master’s costs, respectively, to liave a further refer- . 


ence to the master for estimating the compensation due to them for 
improvements upon the terms and principles above stated in- this 
OPTION, 
CLERKS OFFICE. 
A true copy of the original. 
New Orleans, June 9, 1871. 
(Signed) D. URBAN, Clerk. 
By F. Bb. VINOT, Dy CCS. 


Motion for (f he hearing. iled Jun LOth, 1S7 1. 


In the Cireuit Court of the United States, District of Louisiana. 


Myra CLARK GAINES 
Vs. No. 26905. 
City or New Orbeans. } 


On motion of M. Taylor and J. McConnell, solicitors for the de- 
fendants in the above-entitled suit, and on suggesting that there is 
error to the prejudice of the City of New Orleans in the judgment 
herein rendered on the th instant, on the exceptions taken and made 
by said defendant to the report made herein by Jno. B. Weller, mas- 
ter— 

It is ordered by the court that the said complainant, Myra Clark 
Gaines, do show cause on —— the 10th day of June, 1S71, at 12 
o'clock m., why a rehearing and new trial herein should not be 
vranted, anid the report of the sila hiaster rejected, or remanded to 

him for correction and revision in accordance with the writ- 
Yodo ten exceptions filed thereto by said defendant, upon the fol- 
lowing grounds, to wit: 

[. Because the court erred in condemning the sil defendant, The 
City of New Orleans, to pay complainant the sum of one hundred 
and twenty-five thousand dollars as allowed by sald master’s report. 

That according to the reasoning in the opinion rendered by the 
court, and the authorities cited by the court, the utmost limit of ha- 
bilities of the said city should not have exceeded the loss of the 
works and Improvements crected by the city upon the said land 
out of the public funds. 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. TOS 


I]. Because the said defendant, The City of New Orleans, should 
have been protected in the right secured by law of retaining posses- 
sion and ownership of the works and improvements, and draing- 
machine erected upon said) land, until said complainant had dis- 
charged the legal obligations resting upon her to reimburse to 
defendant their value and price of workmanship, or require their 
removal, at the election of complainant, which the law required hea 
to make, 

L11. That the court erred in not finding and declaring to be the 
law Upon this subject, ils expressed In article OOO of Civil Code of the 
State of Loulsiana, as Interpreted by the supreme court of the Stat 
in the case of Canon v. White, 16th Annual Reports, page S5, be 
cause that opinion, the latest in date rendered by said State suprenm 
court upon the subject, should govern this court as a rule of con 
struction under the settled Jurisprudence of the United States. 

[V. The court erred in not allowing the defendant the benetit: of 
the prescription of three vears against the claim of complainant for 
rents. 

V. Beeause the allowance made by the said master of one 

9556 hundred and twenty-five thousand thousand dollars, and ap- 

proved by this hon. court, was purely speculative and unsup- 

ported elther by law or prool, Wis specially excepted to, and should 
have been wholly disallowed. 

That the proof introduced shows that the City of New Orleans 
hever received any rent, Income, nor remuneration Whatsoever from 
the use of said property, or the buildings or draining machine 
thereon, either directly or indirectly, by taxation or otherwise, but 
that, on the contrary, the said city lievcl actually partcl out the sum 
one hundred and sixty thousand dollars to erect said buildings and 
machine and run the same. 

Vi. Because it is fully proved that said half square of land was 
bought by said city from KE. Blane in IS54 under a title by publie 
act. Which, upon its face and by its terms, were translative of prop- 
erty; that, being in possession under such a title, the said 3 sq. of 
land was appropriated and dedicated to public use and withdrawn 
from commerce by said city, and the satd buildings and draining 
machine erected thereon solely for the public benefit ana lvantage : 
that from that period the said land and buildings and works thereon 
ceased to be private property, or linble to seizure, or the subject of 
private ownership, being dedicated to the use of the public. 

Vil. That the said master’s report herem filed should be rejected 
altogether or returned to him for correction, in accordance with the 
exceptions filed thereto, because the points and objections afterwards 
more fully stated in the within exceptions thereto filed were made 
before said master at the time of the trial was progressing before said 

master, and were disallowed by him, contrary to law; that 
W507 the said master failed, and refused to note in his report, as he 
was requested to do by the counsel for the defendant, a note 
of points and authorities that were cited to him, and defendant enu- 
merates, specially among other points so made, the protection ac- 
corded to possessors In bad faith under article 500 of the Civil Code 
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as settled by the case of (16th Annual Reports, paere S>), 
and that by the terms of said article 500 the complainant, as owner, 
should elect whether she would retain and pay for the value of the 
materials erected upon said land and the price of workmanship or 
require the removal of the same; and the complainant being pres- 
ent and unrepresented by counsel, the defendant, by its counsel, 
stated to the master that he called upon the complainant, through 
him, to make the said election required by article 500 of the said 
Civil Code. 

That defendant’s counsel specially offered in evidence before said 
masier, among other testimony, a copy of the title to the land in ques- 
tion, purchased by said city from Ik. Blane by act before , nho- 
lary public, dat d ——, 1S 5 and also the answer of the City of New 
Orleans in the case of said complainant against sad city In this court, 
No. 2605, together with the answers of the mayor thereof attached * 
and duly attested, for the Purpose of establishing the points made 
before the said master, and afterwards put in more formal shape by 
written exceptions, as required by the S5d rule of equity practice ; 
but the said master refused to receive or note said testimony as be- 


lng so offered, and respondent made special objection thereto. 
VIII. Because the proof shows that the tract of land containing 
One dred and. thirty-five acres, and of which the half 
Sos Spl re i question formed a part, and claimed ly the com- 
plainant herein, was reclaimed from the condition of an in- 
passable and uninhabitable swamp by the action of satd city by the 
erection of ssid dramine machine ana otherwise, ull tut the — Cost, 
and by which the said property claimed by complainant has been 
greatly benetitted, and for which said complainant has never been 
axed or contributed any portion of thr CX Pchse Whatever to the said 
city. 
IX. Beeause the court erred in treating the said defendant, The 
City of New Orleans, as a mere trespasser, without any title what- 
cCVer 
X. Because the judgment of the court was contrary to law and to 
the evidence 


J. McConnell, being first duly sworn, deposes: That he is one of 
the counsel of record for the City of New Orleans; that the forego- 
Ing motion is not made for delay, but in the interest of the ends of 
justice; that the grounds assigned therefore are, in his opinion, well 
founded in law, and that the facts as stated above with referenee to 
the proceedings had on the trial before the master in chancery by 
Whom the said report was made herein are correct and true. 


(Signed) J. McCONNELL. 


Sworn to and subseribed al New (Orleans, this LOth day of June, 


IS71. before me— 
(Signed) D. URBAN, 
{7 S. (Comm. 


se « 
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Nubimission ot Motion for i hearing. 


extract from the Minutes of Saturday, June 10, LS71. 


Myra CLARK GAINES 
is. No. PHO 
Ciry or NEw OnrLeANs. | 


Q3539 The court having, on the Oth instant, delivered its Opinion 
on the exception to the master’s report, and directed the at- 
torneys to submit a decree based upon the principles laid down in 
the opinion, the attorneys for complainant this day presented a draft 
of such deeree for the sanetion of the court: to which defendants ob- 
jected and moved for a rehearing. 
Whereupon, after hearing the evidence and argument, the court 
took time to advise, and directed that the master’s statement be 
made a part of his report. 


Draft of Deerce Le ferved lo in the boregoing Submission. 
U.S. Cireuit Court. 


Myra CLARK GAINES 
rs. . No. POD. 


Tut Crry og New Orneans. J 


This cause came on further to be heard upon the exceptions to 
the master’s report made under the deerce in this case as entered in 
this court on the 11th day of June, 1870, against the said City of 
New Orleans, and the case was argued by counsel; and thereupon, 
on consideration thereof, it was ordered, adjudged, and deereed that 
the master’s report on the basis of one hundred and twenty-five 
thousand two hundred and sixty-six j%) dollars ($125,266.79) for 
the net rents and profits, considering all Improvements as COlLpen- 
sated for by the profits and culvantages of the draining machine, be 
confirmed and approved ; and setting off all other profits derived by 
the City of New Orleans from the drainage machine against the eost 
of construction and repairs made by the city, it is therefore 
ordered that the complainant, Myra (‘lark Graies, is enti- 

tled to recover and have, and she is hereby decreed to 
9540 receive and have from the said City of New Orleans for the 

said net rents, profits, and revenues of the said property 
ordered by the decree of this court to belong to and to be delivered 
to her, the said complainant, the sum of one hundred and twenty- 
five thousand two hundred and sixty-six j'%; dollars ($125,266.79), 
for the period said property has been in the possession of said City 
of New Orleans, with five per cent. per annum interest on eighty- 
four thousand eight hundred dollars (S84,800), from the date named 
in said master’s report, to wit, the Ist of November, 1870, until paid, 
and that the said City of New Orleans pay the costs of suit, and that 
a writ of execution issue in the form used in the cireuit court in 
suits at common law in actions of assumpsit. 
47O0G 
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Orde vi‘ ie, hearing iM fused. 
[extract from the Minutes of Monday, June 12, 1871. 


Myra CLARK GAINES 
Us, > No. POO). 
Crry or New ORLEA xs. J 
lor reasons orally assigned, it is ordered that a rehearing be re- 
fuse d, with COSLS. 
Deer (On Master's Report 


[extract from the Deeree Docket. 


United States Cireuit Court, Fifth Cireuit and District of Louisiana, 
April ‘Perm, 1871. 
New Or.LeEANs, Monpay, June 12, 1871. 

Court met pursuant to adjournment. 

Present: Hon. J. P. Bradley, Associate Justice of Supreme Court. 
Present: Hon. W. B. Woods, circuit judge. 

Myra CLARK GAINES ) 
vs. . No. 2695. 

93541 Tue Ciry of New Orveans ef al. 

This cause came on further to be heard upon the exceptions to 
the master’s report, made under the decree in this case as entered 


in this court, on the 11th day of June, 1870, against the said City of 


New Orleans, and the case was argued by counsel; and thereupon, 
in consideration thereof, it was ordered, adjudged, and deereed that 
the master’s report on the basis of one hundred and twenty-five 
thousand two hundred and sixty-six 74°) dollars ($125,266.79), for 
the nett rents and profits and advantages of the drainage machine 
be confirmed and approved ; and setting off all other profits derived 
by the City of New Orleans from the drainage machine against the 
costs of construction and repairs made by the city, it is therefore 
ordered that the complainant, Myra -Clark Gaines, is entitled to 


recover and have, and she is he reby decreed to receive and have, 
from the said city of New Orleans for the said nett rents, profits, 
and revenues of the said property ordered by the decree of this 


court to belong to and to be delivered to her, the said complainant, 
the sum of one hundred and twenty-five thousand two hundred and 
sixty-six ;';°) dollars ($125,266.79), for the period said property has 
been in the possession of said City of New Orleans, with five per 
cent. per annum interest on eighty-four thousand eight hundred 
dollars (SS4.S00.00) from the date named in said master’s report, to wit, 


the lst of November, 1870, until paid; and that the said City of 


New Orleans pay the costs of suit, and that a writ of execution issue 
in the form used in the circuit courts In suits at common law in 
actions of assumpsit. 

Decree rendered June 12, 1871. 


Vo42 Decree signed June 13, 1871. 
(Signed) JOSEPIT P. BRADLEY. 


Associate Justice of Sup. C’t U.S. 


ae | 


— 
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Petition for Appeal. hiled June li, IS71. 


Myra CLARK GAINES ) 
vs. No, 2695. 


CITY OF New ORLEANS. | 


To the honorable the judges of the circuit court of the United States, 
fifth circuit and district of Louisiana: 

The petition of the City of New Orleans, defendant in the above 
entitled and numbered cause, respectfully shows that she is aggrieved 
by the final decree herein rendered on the 12th and signed on the 
loth of June, 1871, against her and in favor of complainant, Myra 
Clark Gaines; that this appearer is informed and believes that there 
is error to her prejudice therein; that the said judgment Is contrary 
to law and to the evidence adduced, and that the amount in contro- 
versy largely exceeds the sum of ten thousand dollars. 

Wherefore petitioner, The City of New Orleans, prays for an order 
granting an appeal herein which shall operate as a supersedeas, 
upon petitioner giving bond in the sum of two hundred thousand 
dollars, as fixed by this honorable court, said bond to be filed within 
ten days from the signing of said decree, and that this appeal be 
made returnable to the Supreme Court of the United States on the 
first Monday of December, 1571. 

And petitioner prays that a copy of the appeal be lodged for the 
complainant in the clerk’s office, where the record remains, and that 
said complainant be duly cited to appear and answer this appeal, 
and for all general and equitable relief. 


(Signed) MILES TAYLOR, 
cos J. MCCONNELL, 


Nolicitors for City of Ni i Orleans. 


5435 Order on above Petition. 


An appeal, to operate as a snpersedeas, is allowed in this case as 
prayed for, and according to law returnable to the Supreme Court of 
the United States the Ist Monday of December next, the appellants 
giving bond in the sum of two hundred thousand dollars, with 
sureties according to law. 

June 17, 1871. 

(Signed) W. B. WOODS, 
Judge US. Cirenit Court. 5th Cirenit & Dist. of Louisiana. 


Copy of Petition and Order for Appeal Lodged for Complainant aT thie 
(lerk’s Oifice, and hiled Sune li. ISal. 


Myra CLARK GAINES ) 
rs. No, 265 hy. 
Crry or New OR.EANs. J 
To the honorable the judges of the circuit court of the United States, 
fifth clreuit and distriet of Louisiana: 


The petition of the City of New Orleans, defendant in the above 
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entitled and number d CAUSC, TM spectfully shows that she is agerieved 
by the final decree herein rendered on the 12th and signed on the 
3th of June, IST1, against her and in favor of complainant, Myra 

hat this appearer is informed and believes that there 


Clark Gaines; t 
is error to her prejudice therein ; that the said judgment is contrary 
to law and to the evidence adduced, and that the amount mn con- 
troversy largely exceeds the sum of ten thousand dollars. 
Wherefore py titioner, thi City of New Orleans, prays for an order 

eranting ahi appeal herem, which shall operate as a supersedeas, 
upon petitioners giving bond in the sum of two hundred thousand 
dollars, as fixe d by this honorable Court, ssid bond to be filed within 
ten days from the signing of said decree, and that this appeal be 
made returnable to the Supreme Court of the United States on the 

first Monday of December, 1871. 
344 And petitioner prays that a copy of the appeal be lodged 

for the complainant In the clerk’s office, where the record rc- 
mains, and that said complainant be duly cited to appear and an- 
swer this appeal, and tor all ecneral and equitable relief. 

(Signed) MILES TAYLOR, 

" J. MCCONNELL, 
Nolicitors for City of Ne Th Orleans. 


An appeal, tO Operate as a supersedeas, is allowed in this case, as 
prayed for, and according to law, returnable to the Supreme Court 
of the U.S. the Ist Monday of December next, the appellants giv- 
ing bond in the sum of two hundred thousand dollars, with sureties. 
according to law. 

June 17, 1571. 

(Signed) W. B. WOODS, 
Judge U.S. Circuit Court for 5th Cireuit and Dist. of Louisiana. 


Cr eRK’s OFFICE. 
A true copy of the original on file 
New Orleans, June 17, 1871. 
(Signed) . FEF, B. VINOT, Dy Clk. 
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Copy of petition ana order for appeal lodged for the complainant, 
Myra Clark Gaines, in the clerk’s office, and filed June 17, 1871. 
(Signed) Ii B. VINOT, Dy CTh. 
Bond for Appeal. biled dine li. S71. 
U.S. Cireuit Court. 
Myra CLARK GAINES i 
is. » No. PHOS. 
Ciry or New ORLEANS. 

Know all men by these presents that we, The City of New Or- 
leans, herein represented by b. I. Flanders, mayor of the said City 
of New Orleans. as principal, and Samuel Smith, James E. Aunts, 
C. H. Slocomb, J. L. Gubernator, C, Roseluis, Hugh McCloskey, Ui, 
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T. Howard, W. B. Schmidt, and M. Carvin, are held and tirmly 

bound, jointly and severally, unto Myra Clark Gaines, in the 
Yoto sum of two hundred thousand dollars, lawful money of the 

United States of America, to be peril to the said Myra Clark 
(iaines, her heirs, CXCCULOrs, administrators, and ASSIUTIS, hor which 
payment, well and truly to be made, we bind ourselves, and each of 
us by himself, and each of our heirs, executors, and administrators, 
firmly by these presents, sealed with our seals, and dated the seven- 
teenth day of June, in the year of our Lord cighteen hundred and 
seventy-one, 

Whereas the said City of New Orleans has this day presented a 
petition to the honorable the circuit court of the United States for 
the fifth circuit, holding sessions In and for the district of Loutsiana, 
praying for an appeal from a final decree rendered on the 12th and 
signed on the 15th of June, S71, in the suit entitled Myra Clark 
Gaines vs The City of New Orleans ef al., No. 2695 on the docket of 
the circuit court of the United States for the district of Louisiana : 

Now, the condition of the above obligation Is that we, the above- 
bounden City of New Orleans, and Samuel Smith, James E. Zunts, 
C. Il. Slocomb, J. L. Gubernator, C. Roseluis, Hugh MeCloskey, C. 
T. Howard, W. B. Sehimidt, and M. Carvin, will well and truly pay 
to the said Myra Clark Gaines, the defendant in said appeal, all 
such damages as she may recover against us in case it should be 
decided that the said appeal was wrongfully obtained. 


(Signed) BENJ. PF. FLANDERS, [Ls] 
Mayor of ( aly of N if Orleans. 

(Signed) SAM. SMITH [L. 5. 
. JAMES E. ZUNTS. a 

C. 1H. SLOCOMB. ' s.| 

J. L. GUBERNATOR. IL. 8. 

(Signed) C. ROSELUIS. a. Si 
‘ HUGIE MceCLOSKEY. — [t. a 
C.T. MOWARD. tas 

W. B. SCHMIDT. mae 

M. CARVIN. = 


Signed, sealed, and delivered in the presence of— 
(Signed) ALFRED SHAW. 
JOHN S. WALTON. 


tr Mandate of thre Supre bide (ourt. hecorded ane bili if May Oth. 
ISio. 
i 


‘>? 
‘>. 


Extract from the Minutes, April Term, 1S 
Myra C. GAINES 
rs. No. 260. 
Ciry oF NEW ORLEANS. ) 
NEW OrLEANS, May 6th, S75. 
Court met pursuant to adjournment. 
Present: Hon. I. WH. Durell, distriet judge. 
An appeal having been taken in this case to the Supreme Court 


To ee: aed 
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of the (Tnited States from thre deeree rendered by this Court, the 
mandate of said court was this dav filed, and on motion of Messrs. 
Fellows WV Mills, ordered Lo he recorded, ana if — 1S follows, VIZ: 


Mandate. 


UNITED STATES OF AMERICA, 88: 
[SEAL. | The President of the United States of America to the hon- 
orable the judges of the circutt court of the United States 
for the district of Louisiana, Greeting : 

W hereas lately in the circuit court of the United States for the 
district of Louisiana before Vou, OF some of you, in il cause betwee 1) 
My ra Clark Gaines, complainant, and the City of New Orleans, de 
fondant, where the deeree of the sid eireult court entered in said 
cause is in the following words, viz: 

“This cause came on further to be heard upon the exceptions to 
the master’s report made under the decree in this case as entered in 


this court on the 11th day of June, 1S70, against the said City of 


New Orleans, and the case was argued by counsel, and thereupon, 
in consideration thereof, it was ordered and adjudged and decreed 
that the master’s report on the basis of one hundred and twenty-five 
thousand two hundred and sixty-six ,4% dollars ($125,266.79) for 
the net rents and profits, considering all Improvements as Conpeh- 
sated for by the profits and advantages of the draining machine, be 
contirmed & approved, and setting off all otLer profits derived by 
the City of New Orleans from the drainage machine against the 
cost of construction and repairs made by the city. It is there- 
YO47 fore ordered that the complainant, Myra Clark Gaines, Is en- 
titled to recover and have, and she is hereby decreed to re- 

ceive and have from the said City of New Orleans for the said net 
rents, profits, and revenues of the said property ordered by the de- 
cree of this court to belong to, and to be delivered to her, the said 
complainant, the sum of one hundred and twenty-five thousand two 
hundred and sixty-six ,'% dollars ($125,266.79) for the period said 
property has been in the possession of said City of New Orleans, 
with (57%) five per cent. per annum Interest on eighty-four thousand 
eight hundred dollars ($84,800.00) from the date named in said 
liaster’s report, to wit, the Ist of November, 1870, until paid, and 
that the said City of New Orleans pay the costs of suit, and that a 
writ of execution issue in the form used in the circuit court in suits 
at common law in actions of assumpsit. 

Decree rendered June 12th, 1871. 

Decree signed June 13th, 1871.” 
As by the inspection of the transcript of the record of the said 
circuit court, which was brought into the Supreme Court of the 
United Siates by virtue of an appeal, agreeably to the act of Con- 
gress In such case made and provided, fully and at large appears: 

And whereas in the present term of December, in the year of our 
Lord one thousand eight hundred and seventy-two, the said cause 
came on to be heard before the said Supreme Court on the said 
transcript of the record, and was argued by counsel : 


—r, 


—_, 
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“On consideration whereof, it is now here ordered, adjudged, and 
decreed by this court that the decree of the said cireuit court in this 
cause be, and the sume is hereby, affirmed, with costs and interest 
until patel at the same rate per anu that similar decrees bear in 
the courts of the State of Louisiana, and that the said complainant, 
Myra Clark Gaines, recover against the said defendant sixty-five dol- 
lars and thirty cents for her costs herein expended, and have execu 
tion therefor. 

“March 3ist, 1875." 
YO4S You, therefore, are hereby commanded that such execution 
and proceedings be had in said eause as according to right 
and justice and thi laws of the United States ought to be had, the 
sitld appeal notwithstanding. 

Witness the Honorable Salmon P. Chase, Chief Justice of said Su- 
preme Court, the first Monday of December, in the year of our Lord 
one thousand eight hundred and seventy-two. 


Costs of complainant : 


SO Sa es | 


pL” a 


Si 0 
Taxed by— . 
. (Signed) D. W. MIDDLETON, 
Clerk of the Supre me Court of the United States. 


Ii. ha. against thie City of NN. () [ssued May (ith, IS75. 


Circuit Court of the United States for the Iifth Cireuit, Holding 
Sessions In and for the District of Louisiana. 


The President of the United States to the marshal of the district of 

Louisiana, or his lawful deputy, Greeting: 

You are hereby commanded to demand from the City of New 
Orleans the sum of one hundred and twenty-five thousand two hun- 
dred and sixty-six ,j,*) dollars ($125,266.79), with 5 per cent. in- 
terest on SS4,800 from the Ist of November, eighteen hundred and 
seventy (L570) until paid, and costs of suit. 

Costs in U.S.Supreme Court as per mandate, $65.56; clerk’s cost in 
U. S. cir. court, 75.16; U. S. marshal’s costs, ——; J. b. Weller, 
master’s costs, 2,000.00; J. W. Gurley, miasters costs, GO.00—caslh 


Which Myra Clark Gaines lately recovered by Judgment of the circuit 


court of the United States for the fifth cireuit and district of Loutsi- 
ana in obedience to the mandate of the Supreme Court of the U.S. ; 
and if the same be not paid on demand, that then you cause the 
sume to be made out of the personal estate of the said City of New Or- 
leans, in your district, if sufficient personal estate can be found therein ; 
but if sufficient personal estate cannot be found in your district, that 

then you CiUSse the saine to be made out of the real estate of 
W349 the said City of New Orleans, in your district, whereof said 

city Wis oOWler Ol the Oth day of May, IS75, into Whose hands 
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soever the Sabine Thay have CODC anid thet you have those Moneys 
before our said court, to render to the said) Myra Clark Gaines for 
thie judge nt aforesaid, on the SOth day from the date hereof, to- 
ecther with this writ. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, this 6th day of May, A. D. 1873, 
and $7th year of the Independence of the United States. 


[SEAL | FE. A. WOOLFLEY, Clerk. 


Marshal's ih, furn. 


Received May 6th, 1873, by the U.S. marshal, and after having, 


in due form of law, « alled upon the City of New Ork ans, defendant - 


In the writ, to point out property for seizure and sale, to satisfy the 
within writ, and the said City of New Orleans having failed to point 
out any property In its Rage p per plier emetic yy oe 
Wy iso denuded of the }) Ni in said writ, through J. () . Fellows, 
solicitor for the comp Jainant, to designate and point = property 
belonging to said City of New Orleans liable to seizure and sale to 
satisfy said writ, and he being unable to so point out any such prop- 
erty, and having made due and diligent search for property be- 
longing to the said defendant in execution, the City of New Orleans, 
and being, after due and diligent search, unable to find within my 
district any real or personal property belonging to the City of New 
Orieans, in its POSSESSION, liable to be seized and soll LO satisty this 
writ, | hereby return the same unsatisfied in whole. 
New Orleans, June 6, 75. 
(Signed) S.B. PACKARD, 
| Marshal. 


Pauli Taken against thie Nrpolie S Oi thie Appeal Bond. 
extract from the Minutes, & Filed June 6th, 1S78. 
April Term, A. D. 1875. 


NEW Or-LEANS, FrRipay, the 6th June, 1875. 
Court met pursuant to adjournment. 


OU) Present: Ie. LI. Durell, district judge. 
Myra CLARK GAINES ) 
Us No. 2695. 


Tur Crry or New Onveans. } 


())) motion ot Fellows W Mills, the solicitors for complainant, and 
on sugeesting to the court that a writ of flert facias issued herein 
11) he ‘ favor anid agallst the sald City ol New Orleans, defendant, on 
the Gth of May last (1873), for one hundred and twenty-five thousand 
two hundred and sixty-six ,{,°) dollars ($120,266.79), besides interest 
and costs, and which writ has been duly returned by the marslial, 


no property found, after due demand of both parties; and on further 
suggesting that said writ was Issued by virtue of a mandate of the 


Supreme Court of the United States. and the decree of said Court 


eT tii, 
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aflirming a judgment of this court for said amount, on appeal from 
this court to the said Supreme (‘ourt to obtain which supper! so that 
the Sabie should nid did operate aus ii supercedeas, the sare City of 
New Orleans taking said appeal, gave an appeal bond in favor of 
this mover with Samuel Smith, James E. Zuntz, John L. Gubernator, 
Michael Carvin, Christian Roseclius, Charles T. Lloward, W. B. 
Schmidt, Hlugh McCloskey, and Cuthbert IL. Slocumb as sureties there- 
on, bound tm solide with their principal, the said City of New Orleans, 
unto this mover, for the full payment of the said judgment, principal, 
Interest, and costs, as will fully appear by said judgment, bond of 
appeal, mandate of the Supreme Court of the United States, and said 
writ of flert facias and the return thereon, made part of this motion ; 
and further suggesting that said Hugh MeCloskey is now dead, and 
that lis estate is represented by his executors, James 1D. Martin and 
Richard McCloskey ; and that the said Cuthbert I]. Slocamb is also 
dead, and represented by lis exccutrix, Mrs. Aby Day Slocomb. 
through her duly constituted agent and attorney-in-fact, William 
H. Letehford— 
955] It is ordered that said Samuel Smith, James EF. Zuntz, John 
[.. Gubernator, Michael Carvin, Christian Roselius, Charles 
T. Tloward, W. B. Schmidt; William HH. Letchford, agent of Mrs. 
Aby Day Slocomb, executrix of Cuthbert II. Slocomb: and James 1). 
Martin and Richard McCloskey, executors of Iligh McCloskey, do 
show cause, On} Wednesday, the ISth day of June, IS75, at 1! o clock 
a.m., Why judgement should not be rendered against them dx solido, 
and execution issue thereon for the said sum of one hundred and 
twenty-five thousand two hundred and cighty-six ;j°) dollars, with 
legal interest on eight hundred dollars from the Ist day of Novem- 
ber, S70, until parial, and all costs of sult, as per the tenor of said 
judgment ana the sid deer c and mandate of the Supre me Court of 
the United States in this behalf. 


Marshal's ii hui. 


Reeeived June 7th, IS7io, by the U. s. marshal, ana Oli the Siibiie 
day, month, and year served the within-named persons, as follows, 
to wit, Sum’l Smith, by handing the same to A. L. Kilshaw, his part- 
ner, at bank, 28 Carondelet street; James FE. Zuntz, John L. Guber- 
nator, Michael Carvin, Christian Roselius, W. Bo. Schmidt: W. Tf. 
Letchford, agent; James D. Martin, executor; Richard McCloskey, 
executor; Charles T. Howard, all personally in this city. 

New Orleans, June 7th, 1873. 

(Signed) S. W. REED, 
Dy {" SN. Marshal. 


Supplemental Answe r to Paul and Order. biled Dee piber Oth. IS 7d. 
U.S. Cireuit Court. District of Loutsiana. 
Myra CLARK GAINES 
US. -No. 2605 
Ciry of New OrnbeANS. j 


And how, before the court, come Samuel Smith, James be. Aunts, 
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John kL. (;ubernator, Michael Carwin, U. Roselius, (’. a Howard, W. 
B. Schmidt: W. HL. Letehford, agent of Mrs. Slocomb, executrix ; 
and S. PL Martin and Richard McCloskey, executors, and for 
9352 further and supplemental answer to the rule herein taken by 
the plaintiff, Myra Clark Gaines, these respondents show : 
That on or about the months of June, 1S71,and August, 1872, one 
James Emmott, under and by virtue of a certain Judgment by him 
had and obtained in the sixth district court of the parish of Orleans, 
in a certain suit wherein he, the said Emmott, is plaintiff and Mvra 
Clark Gaines is defendant, known on the docket of said court as No. 
21999, has seized all the rights, titles, interest, and claim of the afore- 
said Myra Clark Gaines in and to the judgment herein rendered in 


her favor and against the City of New Orleans, and payment of , 


which is sought to be enforced by the rule now being answered by 
these respondenis, and which seizures, if not set aside or avoided by 
the sale hereinafter referred to, are now in full force and effeet. 
Further, they say that on or about the Sth day of August, A. D. 
IS71, the sheriff of the parish of Orleans, under and by virtue of a 
certain writ fier? facias issued in the aforesaid suit No. 21999, sold 
and adjudicated to William E. Todd the judgment rendered as afore- 
said in favor of Myra Clark Gaines against the City of New Orleans, 
and all the right, title, and interest of the said Myra Clark Gaines in 
and to such judgement, and so far as the knowledge of these respond- 
ents extends. 
The said purchaser, William Ee. Todd, now claims to be the owner 
and holder thereof, with full and absolute control over the same. 
Further, these respondents show unto the court that on or about 
the months of November or December, 1872, A. Schrieber and Sam- 
uel M. Todd, claiming to be the owners of the judgment rendered as 
aforesaid in favor of the said Myra Clark Gaines and against the 
City of New Orleans, served upon the said city a written notice of 
the assignment to them of such judgement, intending thereby to make 
the City of New Orleans account and pay to the said Schrieber and 
Todd the amount called for by the said judgment, principal, interest, 
and costs. 
l-urther, these respondents show that on or about the 
Yoood month of April, 1875, Allen B. Magruder and Jas. V. Chilton, 
In a certain suit in the 4th district court of the parish of Or- 
leans, Wherein the said Magruder and Chilton are plamtilfs and 
Myra Clark Gaines is defendant, known on the docket of said court 
as sult No. 20309, and under a certain writ of fiert facias, issued in 
sud suit, have seized the aforesaid judgment in favor of Myra Clark 
Gaines in and to the same, and so far as these respondents’ know!l- 
edge extends tue said seizure is now in full force and effeet. 
further, these respondents show that on or about the month of 
April, 1S75, one Rhoda EF. White caused the City of New Orleans to 
be notified of the existence of a claim on her part in and to the judg- 
ment rendered as aforesaid in favor of Myra Clark Gaines us. The 
City of New Orleans, to the extent of fifteen dollars out of each and 
every one hundred dollars of said judgment, and required the said 
city to retain that proportion of the said judgment for the purpose of 


. —_—} 
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ca 
4 paving nid satisfying the claim and demand of the aforesaid Rhoda 
" Ie. White, All of which will more fully and at large appear from 
4 Lestimony to be produced Ulpor the trial of this CAUSE, 
\ lurther, these respondents show unto the court that on or about 
the month of May, 1875, James Foulhouze, in a certain suit in the 
; fourth district court of the pxUrdsi) of Orleans, wherein the said Foul- 
{ house is plaintiff and Myra Clark Gaines is defendant, known on the 
ad docket of said court as suit 27287, and under a suit of fieri facias 
therein issued, has seized all the rivlit, title, “and Interest of the ufore- 
said Myra Clark Gaines in and to the judgment rendered as afore- 
said in her favor and gallist the City of New Orleans, and which 
seizure, so far as your respondents’ knowledge extends, is now in full 
force and effect. 

And these respondents further show that on or about the Ist day 
of April, 1875, the aforesaid Myra Clark Gaines, by a certain written 
order, direeted prayrnent Lo Race, leoster and Merrick out of the judge- 

ment against the City of New Orleans and in her favor herein- 
W354 above referred to, of the sum of ten thousand dollars, and the 

further sum of five per cent. on the whole amount to be col- 
lected in the suit of Myra Clark Gaines vs. The ¢ ‘ity of New Orleans, 
No. 2695, cireuit court of the United States, district of Louisiana: 
and that the said Race, Foster and Merrick claim to have the legal 
right to compel the said City of New Orleans to pay the aforesaid 
suns to them out of the judgement relidered 1) favor of the aforesaid 


5 Myra Clark Gaines, as hereinabove particularly set forth. 
' And. these respondents further show: That with the aforesaid 
7 seizures, assignments, and outstanding claims, and titles in exist- 


ence, in manner and form as is hereinabove set forth, amounting to 
and covering the entire judgment rendered in favor of the said 
Myra Clark Gaines against The City of New Orleans, she, the said 
Myra Clark Gaines, is estopped from making these respondents in 
this or any other proceeding liable to her for any sub) or sums whiat- 


as § 
- ¢ soever. 
ge Wherefore these respondents pray for leave to file this their 
supplemental answer; and leave being granted, they further pray 
; that the rule here taken may be dismissed, and upon the same 
that judgement be rendered in favor of these respondents anil 
against the said Myra Clark Gaines; that they have Judgment, as 
prayed for in the original answer, with such other and further judg- 
ment as mav be suited to law and the nature of the case; that they 
. recover costs and have general relief in the premises. 
(Signed) GEO. S. LACEY anp 
J. Me 'ONNELL, Attorneys. 
Cdircle I. 
Let the within supplemental answer be allowed and filed. 
New Orleans, this 6th day of Dee’r, 1873. 
(Signed) le. Tl. DURELE, Judge. 
s 
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Motion and Order to make Alfred Phillips, Ke'y of C. Roselinus, Party lo 
the Lule. 


extract from Minutes, December 9th, 1875. 
Myra CC. GAINES 
is. AY . POO. 
Crry o- New Onbeans. } 
O00 On motion of Fellows & Mills, solicitors for complainant, 


and of Samuel M. Todd and Adolph Schrieber, trustees of 
the judgment in favor of the plaintiff and against the defendant, 
aflirmed by the Supreme Court of the United States for $125,266;77% 
and interest, and of J. 8S. Whitaker, of counsel, and on suggesting 


threat Christian Roselius, One oft the SCCULILICS Ol} the “uppeal bond iD) ; 


said judgment, and made party defendant to a rule to make said 
securities liable, taken upon them the 6th day of June last, has, 
since the taking and service of said rule upon him, departed this 
life, and that Alfred Phillips is his duly qualified executor. 

lt Is ordered that sid Alfred Phillips, us executor aforesaid, be 
made a party to said rule and served with a copy thereof. 


Tearing and (Continuance of Peale Oil Surcties. 
November Term, 18735. 


NEW OnLeANs, Monpay, rebruary loth, S74. 


Court met pursuant to adjournment. Present: Hon. KE. IL. Durell, 
district judge. 


Myra CC. GAINES ) 
Us, >No. PODS. 
CIry OF New Oreans. } 


The rule Upon the sureties on the appeal bond taken by COlil- 
plainant on 6th June, 1873, came up. 

lellows & Mills, for plff in rule. 

James McConnell, and Geo. S. Lacey, Horner & Benedict, E. W. 
[luntington, and Billings & Hughes, for defendants in rule. 

When, after hearing the evidence, It Was ordered that the rule he 
continued till Saturday, YIst inst., at 11 o'clock a. m., and that the 
delinquent witnesses be attached and brought into court on the day 
and hour aforesaid, 


Decree against Sureties on Appeal Bond. 
November Term, A. 1). IS75. 


NEW ORLEANS, SATURDAY, 21st day of February, 1874. 
YooG Court met pursuant to adjournment. 
Present: Tlon. Wm. B. Woods, circuit judge. 
Myrna C. GAINES 
Us. Y No. 26905. 
Ciry oF New Or-eans. J 


The rule Upon the sureties (1) the appeal bond taken by the COll- 


: 
1 
4 


» 
; 
‘ 
t 
t 


THE CITY OF NEW ORLEANS Vs. MYRA CLARK GAINES. Old 


plainant on 6th June, 1875) and continued from time to time, was 
again called up; Fellows & Mills for plaintiffin rale ; J. McConnell 
amd G.S. Lacey for defendant in rule. 

When, after hearing further argument, it is ordered and decreed 
by this court that the rule be made absolute, and that Myra Clark 
(Craines do have and recover from sacl sureties, LO wit, Samuel Smith, 
James KE. Zuntz, John L. Gubernator, Michael Carvin, Alfred 
Phillips, executor of Christian Roseltus, Charles = lLloward, W. 1} 
Schmidt, Wm. IH. Letehford, agent of Mrs. Aby Levy Slocomb, ex- 
ecutrix of Cuthbert I]. Slocomb, anid James 1). Martin snd Richard 
McCloskey, executors of Ilugeh Me ‘loskey, in solido, the sum of one 
hundred and twenty-five thousand two hundred and sixty-six dol- 
lars seventy-nine Cents, with leva! Interest on SSLSO0O0 from tie Ist 
day of November, 1870, until paid, and costs of suit. 


Decree rendered lhebruary ZIst, 1S74. 
Deeree signed March l4th, LS74. 
(Signed) W. B. WOODS, Judge. 


Petition and Orde } for Wrif of Mrror. hiled Mareh 25rd, IS74. 
United States Cireuit Court, Fifth Cireuit and District of Louisiana. 


Myra CLARK GAINES 
vs. . No. 2605. 


Tue Crry or New Or eans. } 


To the honorable the judges of the circuit court of the United States, 
fifth cireuit and district of Loutsiana: 
9357 The petition of Samuel Smith, James E. Zuantz, John LL. 
Gubernator, Michael Carvin, Alfred Phillips, executor of 
Christian Roselius, Charles ‘T. ILloward, William B. Schmidt, Will- 
iam HH. Letchford, agent for Mrs. Aby Day Slocomb, executrix of 
Cuthbert IH. Slocomb, James D. Martin and Richard McCloskey, 
executors of Ilugh McCloskey, defendants in a certain rule, on mo- 
tion taken in the above-entitled and numbered cause, and herein 
jointly and severally appearing, respectfully shows : 

That your petitioners are agerieved by the final judgment herem 
rendered Ol} the 21st day of lhebruary, LS7-4, and signed on the 1 ith 
day of March of the same year, against them jointly and severally 
and in favor of complainant, Myra Clark Gaines. 

That your petitioners are informed and believe that there is error 
to their prejudice therein; that the said judgment is contrary to 
law and the evidence adduced ; and that the amount in controversy 
exceeds the sum ef one hundred thousand dollars. 

Wherefore your petitioners, Sam’l Smith, James EK. Zuntz, John 
L. Gubernator, Michael Carvin, Alfred Phillips, executor of Chiris- 
tian Roselius, Charles T. Howard, William Bb. Schmidt, William 
Il. Letchford, agent for Mrs. Aby Day Slocomb, executrix of Cuth- 
bert Slocomb, James D. Martin and Richard MeCloskey, executors 
of ITlugh MeCloskey, pray for an order granting a writ of error 
herein, which shall operate as a supersedeas on petitioners giving 
bond in the sum of two hundred and twenty-five thousand dollars, 


VO1S THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 


as fixed by this honorable court, said bond to be filed within ten 
days from the signing of said decree, or otherwise, according to law, 
and that the said writ be made returnable to the Supreme Court of 
the United States on the second Monday of October, A. D. 1874. 
And petitioners pray that a copy of this petition and writ of error 
be lodged for the complainant, Myra Clark Gaines, in the clerk’s 
office, where the record remains, and that said complainant be 
served therewith, and thereby be duly notified to appear and 
9355 answer this application and the aforesaid writ of error, and 
for all eeneral ana equitable relief. 
(Signed) LACEY & BUTLER, ann 
J. MCCONNELL, 


Nolicitors for Petitions re. 


A writ ot error, to Operate as a superecdeas, Is allowed in this Cuse 
as praved for, and, according to law, returnable to the Supreme Court 
of the United States on the second Monday of October, A. D. 1874, 
the abovesnamed petitioners and plaintiffs in error giving bond in 
the sum of two hundred and twenty-five thousand dollars, with 
surety according to law. 

Dated New Orleans, Louisiana, Mareh 25, 1S74. 

(Signed) W. B. WOODS. Judge. 


Bond for Wire of error. 


Know all men by these presents that we, Samuel Smith, James FE. 
Zuntz, John L. Gubernator, Michael Carvin, Alfred Phillips, exeeu- 
tor of Christain Roselius, Charles T. Hloward, W. B. Schmidt, Aby 
Day Slocomb, exeeutrix of Cuthbert TH. Slocomb, James D. Martin 
and Richard McCloskey, executors of Hugh MeCloskey, as prinei- 
pals, and William 8. Pike and Patrick Irwin, of the City of New 
Orleans, State of Louisiana, as sureties, are held and firmly bound 
unto Myra Clark Gaines and to I. UA. W oolfley, clerk of the eireult 
court of the United States for the fifth judicial circuit and district 
of Louisiana, jointly and severally, and to each and both of thei, 
in the just and fullsum of two hundred and twenty-five thousand 
dollars, to be paid to the said Myra Clark Gaines and F. A. Woolfley, 
clerk, jointly and severally, and to each and both of them, their cer- 
tain attorneys, executors, administrators or assigus, to which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated at the City of New Orleans, State 

of Louisiana, this twenty-third day of March, in the year of 
§309 our Lord one thousand eight hundred and seventy-four. 

W hercas, lately ata circuit court of the United States, fifth 
judicial cireult. holding SeSSIONS 11) and for the district of Louisiana, 
and in a suit depending in said circuit court, wherein Myra Clark 
Gaines is plaintiff and the City of New Orleans is defendant, known 
on the docket of said court as No. 2695, judgement was rendered 
against the said Samuel Smith, James EK. Zuntz, John L. Gubernator, 
Michael Carvin, Alfred Phillips, executor of Christian Roselius, 


, oe 
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Charles T. Howard, W. B. Schmidt, Aby Day Slocomb, exeeutrix of 
Cuthbert. H. Slocomb, James D. Martin and Richard McCloskey, 
executors of Hugh McCloskey, defendants in a certain rule or motion, 
taken and had in said suit, and the said Samuel Smith, James EF. 
Zuntz, John L. Gubernator, Michael Carvin, Alfred Phillips, execu- 
tor of Christian Roselius, Charles ‘T. Iloward, W. B. Scehmidt, Aby 
Day Slocum, executrix of Cuthbert Il. Slocomb, James D. Martin 
anid Richard McCloskey, executors of Hlugh McCloskey, have ob- 
tamed a writ of error and filed a COPY thereof in the clerk’s office of 
the said cireuit court to reverse the judgment against them in the 
aforesaid suit, and a citation, directed to the said Myra Clark Gaines, 
citing and admonishing her to be and appear at a Supreme Court 
of the United States, to be holden ‘ul Washington the second \Mon- 
day of October next: 

Now the condition of the above obligation is such, that if the said 
Samuel Sinith, James E. Zuntz, John L. Gubernator, Michael Carvin, 
Alfred Phillips, exeeutor of Christian Roselius, Charles T. Howard, 
W. B. Schmidt, Aby Day Slocomb, James D. Martin and Richard 
McCloskey, executors of Hugh McCloskey, shall prosecute said writ 
to effeet, and answer all damages and costs if they fail to make their 
plea good, then the above obligation to be void; else, to remain in 
full force and virtue. 

Sealed and delivered in presence of— 

ALFRED PHILLIPS,  [1. s.] 
Test’y Ex’r of C. Roselius 

A. D. SLOCOMB, [ih s.] 
kivee-trix Estate C. H. Sloeonh. 


J. L. GUBERNATOR. [io s. 
JAMES E. ZUNTZ. rh. 8. 
O360 | CIIAS. P. HOWARD. [LL s. 
W. B. SCHMIDT. Ll. &) 
R. McCLOSK EY, I. S. 
JAS. D. MARTIN, ay 
erecutors [state Tlugh Me loske VE 
SAM’L SMITH. .. 
M. CARVIN. io 
WM. S. PIKE. ay 
PATRICK IRWIN. rh. 8] 


Presented WV approved iN Opell eourt, Mareh 2°), IS74. 
W. LB. WOODS, Judge. 


Crile i hy Juda nods fy Deposit, a... mn Registry, NC. hente rod and 


Kiled March 27. 187A. 
Myra C. GAINES 
i's, , No. YOO. 
Ciry oF New Or -eans. J 
(On petition of Rhoda E. White and petition of W. M. Randolph. 
Present: Semmes & Mott. Hays & New. R. DeGray ; Fellows & 
Mills; Race, Foster & Merrick : Clark, Bayne & Renshaw. 
After hearing all the parties, by their counsel, and the court being 
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unable, for want of time, to try the merits of the various claims 
against the fund that will come into the hands of the marshal under 
the execution in this case issued against the Citv of New Orleans, 
ordered that any money that may be paid to the marshal in the 
above-entitled suit shall be paid into the registry of the court and 
there held subject to the further order of the court, and that before 
entering any further order herein due notice shall be given to the 
parties In interest, and that the City of New Orleans be notified of 
this order. 
March 27, ‘74. 
W. B. WOODS, Judge. 


Marshals Le fora. 


Received March 28, 1874, by the U.S. marshal, and on the same 
day SeTV ICE aecepted for U, S. marshal, 
J. B. STOCKTON, 

Deputy U. S. Marshal. 


50] Served a copy hereof on the City of New Orleans by hand- 
ing it to L. A. Wiltz, the mayor of the City of New Orleans, 
at the office of said mayor, in this city, in person, on the 50th of 


Mareh, 1874. 
S. W, REED, 
Dy Marshal. 


Bill of Exceptions Exveluding Testimony. Filed April Ath, US7A. 
U.S. Cireuit Court, Dist. of Louisiana. 


MykaA CLARK GAINES )} 
Us. . No, 2605. 
Crry oF New ORLEANS. 


Be it remembered that on the 16th day of February, 1874, the 
rule herein filed on —— day of ——, 1873, by said complainant 
against Samuel Smith, James i. Zuntz, and others, as sureties on the 
appeal bond, was called for trial, said defendants in rule having, on 
the 17th June, 1873, filed their answer, in writing, to said rule ‘in 
this honorable court, to which answer reference is made as part 
hereof. 

{nd thereupon, before the trial of said rule was begun, the de- 
fendants therein, by their counsel, moved the court to take up, con- 
sider, and try therewith the rule taken by them on 8. b. Packard, 
marshal, filed herein on the 15th June, 1873, to amend his return 
on the writ of fi. fa. issued herein, which writ was endorsed as re- 
eelved by said marshal May 6th, 1873, and returned June 6th, 1875. 

The court, however, declined to entertain said motion, but said 
that if upon the hearing of the rule against the sureties the court 
should consider such demand upon the marshal to correct his return 
Was permissible and proper, then the defendants in rule should not 
be deprived of that benefit. 

And thereupon the said defendants in rule, to wit, the said Sam- 
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uel Smith and others, by their counsel, offered evidence, both writ- 

ten and parol, to show that the return of the said marshal 
9362 upon the said writ of fi. fa. was erroneous and false, and 

greatly to their prejudice and irreparable injury; and said 
defendants offered evidence, both oral and written, to prove the truth 
of the allegations set forth in their said answer filed June 17, 1875, 
and in their said rule on said marshal filed June 13, 1875; and said 
defendants offered like evidence to prove that it was not true, as 
stated by said marshal, “ that the City of New Orleans failed to point 
out any property in its possession liable to seizure and sale” to sat- 
isfy said writ. 

And said defendants in rule offered to prove by evidence, both 
written and parol, that the contrary of said marshal’s return was 
true, and to prove also that upon the demand of said marshal the 
mayor of said City of New Orleans, duly authorized for that pur- 
pose, lieve pointed out property, to wit, real estate, in the parish of 
Orleans; that the value of said property so pointed out for seizure 
was much more than sufficient to pay said Judgment against said 
city, with interest and all costs, and to more than satisfy said writ 
of fi. fa. > that the legal title and Possesslon of said propertly so pointed 
out was in said City of New Orleans when so pointed out, and was 
then liable to seizure and sale to satisfy said judgment and writ; 
and also to prove that on the 16th day of May, 1875, the said mar- 
shal did actually seize the said property of said city so pointed out, 
and gave notice in writing, as the law direets, to said erty as defend- 
ant in said writ, that he had seized the property so pointed out, and 
that he would in three days thereafte proceed to advertise and sell 
the said property according to law; and said defendants offered in 
evidence the letter of the mayor of the said city to said marshal, 
dated May 15th, 1875, pointing out said property as aforesaid, and 
filed herewith and marked IF, and the said notice of seizure of said 
property by said marshal, dated May !6th, 1875, and filed herewith 

as part hereof and marked G., 
9565 And said defendants in rule also offered to prove that they 

had made due request and demand of said marshal to correct 
and amend his said return so as to state the facts truthfully and as 
he knew above set forth; that said marshal had refused so to do, and 
that accordingly on the 15th June, 1875, they had filed in this hon- 
orable court the rule traversing said return and demanding its cor- 
rection on the grounds then stated, and they offered in evidenee said 
rule on said marshal and Exhibits A. B,C, D, attached thereto, and 
the return of service on said rule. 

But the complainant, the plaintiff in said rule against said de- 
fendants, S. Smith and others as sureties, by her counsel objected to 
the said evidence and to every part thereof so offered being received 
in evidence, on the ground that the return of the saicdl marshal upon 
the said writ of fi. fa. was conclusive in the premises, and could not 
Le contradicted or shown to be false. 

And thereupon the court, on the 21st day of February, 1874, after 
due consideration maintained the said objections, and excluded the 
evidence so offered and proposed to be offered by the counsel for the 
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defendants in said rule, and thereupon and at the time thereot the 
said defendants ip rule by their counsel excepted to the said rulings 
of the court, and tendered this their bill of exceptions, which Is 
signed and sealed in open court by the judge thereof this 21st day 
of Kebruary, 187-4. 
: W. B. WOODS, Judge. [seat.] 


Bill of Lvceptions. hiled April bth. IS7 L. 
U.S. Cireuit Court. 


Myra CLARK GAINES 
Us. - No. 2000. 
Tue Crry or New Or-eans. } 

Be it remembered that on the 16th day of February, 1874, on the 
trial of the rule taken in this case upon Samuel Smith, James I. 

Auntz, anid others, securities on behalf ot the defendant, LO 
W364 make them lable on the appeal bond given by the said de- 

tendant, the counsel for the said defendant having made tO 
the court the supplemental answer filed (1) | december (ith, LS73, by 
leave of one of the judges of this court, a COPY of which Is attached 
to this bill of exceptions, marked Exhibit A, and made a part 
thereof : and the counsel of defendants having tendered evidence LO 
establish the truth of the averments of said supplemental answer, 
before sid evidence Wiis admitted Lhe counse! of plammtill moved LO 
st rike suc supplemental answer trom the files of said court, be- 
CAuUSe the Sale = pres nted Immaterial ana irrelayve hit Issues and 
showed no good reason in law against making absolute the said 
rule against the sureties Upon the appeal bond of the defendant. 
Thereupon the court sustained said motion, and ordered said sup- 
plemental answer to be stricken from the files. To which motion or 
order the defendant then and there excepted, and prayed that the 
exception might be made to chpppear of record by the sloning anid 
scaling of this bill of exceptions, And the sume Is now here signed 
and sealed accordingly. ) 


W. B. WOODS, Judge. [star.] 


Assignment by Mrs. CJaines ty) A. Neh piel ;* and N. M. Todd. beiled 
May 2Oth, ASTA. 


Agreement between James Emott, J. Q. A. Fellows, Myra Clark 
Gaines, and William Edward Todd, the twenty-fifth day of No- 
vember, 1872. 

Whereas certain litigation Is pending in which said parties are 
involved, in order to — an arrangement thereof without further 
strife, the said parties have done and agreed between themselves as 
follows: 

l. Mrs. Myra Clark Gaines has signified and will do all things 
Necessary to terminate the appeal taken by her from the judgment 
recorded against her by James Emott rendered by the sixth district 
court for the parish of Orleans 
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O00 2. James Emott has signed and entered and will do all 
things necessary to perfect a remittitur upon said judgment, 
so as to reduce the same or the amount — and collectable thereby 


to $40,000, with interest at 7 per cent. from November Ist, 1872. 

a. J. (). A. Fellows has signed i consent to discontinue, and 
agrees to take all steps necessary to complete the discontinuance of 
the suit brought by him against said Emmott tn said sixth district 
court without costs to either party. 

4. The proceedings taken ly William Edward Todd i the United 
States district court for the district of Louisiana to have himself ad- 
judged bankrupt and discharged from his debts are, by the consent 
of his creditors and on his petition, withdrawn and dismissed ; and 
it is acondition of this agreement, without which it Is not to be 
effected, that such dismissal shall be final and complete. 

». The said William Edward Todd, J. Q. A. Fellows, and Myra 
Clark Gaines, for the purpose of securing to James Emmott pay- 
ment of the debt due to him according to lis judgment agatnst 
Mrs. Gaines of 840,000, with interest, for which he aiso holds as 
surety a certain bond of said Todd and Fellows given ohh a judicial 
sale August Sth, IST71, do hereby assign and transfer to Samuel M. 
Todd and Adolph Sehreiber, and the survivor of them, in case of 
death of either, a certain judgment or deeree rendered on the 
I2th and signed on the 15th June, IS71, in the cireuit court of 
the United States for the fifth cireuit and district of Loutsiana, in 
favor of Myra Clark Gaines against the City of New Orleans for 
$125,266.20, and all monevs which may be collected or received 
thereon or by means thereof, or of any bond or security riven Oli 
the appeal taken therefrom, and hereby make and constitute said 
‘Todd and Shrieber, and the survivor of these, in case of death of 
either of them, attorneys-in-fact, irrevocable, to collect and receive said 

Moneys, and from the same to pay first to said James [mott 
9566 said debt of $40,000 and interest at 7 per cet, from Novei- 

ber |, 182, and after the same is satisfied to pRLY the residue 
to Mrs. Myra Clark Gaines or her order. 

This transfer 1s made without prejudice to the seizure now made 
and held by said Hmott of said decree upon a writ) issued upon his 
suid twelve months’ bond and subordinate to the rights and priv- 
ileges of said Emott by virtue of said bond and of his judgment 
against Mrs. Gaines. 

6. James Emott has released and will do all acts necessary to 
complete the release and discharge of all the property, real and per- 
sonal, of J. Q. A. Fellows seized by him under said twelve months’ 
bond, except said decree in favor of Mrs. Gaines against the City of 
New Orleans. 

7. James Emott agrees not to further enforce his judgment against 
Mrs. Gaines or the bond of said ‘Todd and Fellows until a final de- 
cision shall be rendered by the Supreme Court of the United States 
on the appeal from said decree in favor of Mrs. Gaines against the 
City of New Orleans. 

The said Myra Clark Gaines, J. Q. A. Fellows, and William [d- 
ward ‘Todd each consent to such Stay ana granting time each as 
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eranted to the other, and waiving all right to plead the same as a 
discharge of any obligation on their part, or either part, In conse- 
quence thereof. 

S. Janves Emott is authorized to enter an appearance in the Su- 
preme Court of the United States, as associate counsel for the appellee 
in said case of Myra Clark Gaines vs. The City of New Orleans, and 
to take part in the argument thereof, without, however, the right to 
claim any fee therefor. 

9. The several parties to this agreement and to the acts hereby 
done authorize each other to make the same and agree that the same 
shall not be pleaded against or in. discharge of any existing and 
continuing obligation. And it is the intent and meaning of this 
act and agreement that said parties are to preserve all their present 

rights; the said Emott is not to part with any claim or right 
9367 upon his bond against said Fellows and Todd, or either of 
them, or upon his judgment against Mrs. Gaines, this act not 
being a payment; and said Fellows and Todd reserve and retain 
any defence which they hay have or be able to make to said bond, 
not Waiving or extinguishing the same. 
JAMES EMOTT. 
WILL. ED. TODD. 
MYRA CLARK GAINES. 
J. Q. A. FELLOWS. 


We hereby assent to the foregoing and accept the same. 
A. SCHREIBER. 
SAM’L M. TODD. 


Motion and Order as to Assignment. 
[’xtract from Minutes, April Term, 1874. 
NEW OrvLEANS, Fripay, Alay 29, 1874. 


Court met pursuant to adjournment. 
Present: Tlon. W. 13. W oods, circuit. judge. 


Myra CLARK GAINES 
Vs ~No. 2605. 


Ciry or New ORLEANS. 


On motion of Clarke, Bayne & Renshaw, of counsel for Adolphe 
Schreiber and Samuel M. Todd, on producing and proving assign- 
ment to them by said Mrs. Gaines: 

It is ordered that suid Adolphe Schreiber and Samuel M. ‘Todd be 
subrogated to all the rights which Mrs. Myra Clark Gaines now has 
to the judgments herein, and that the marshal of the United States 
be notified hereof. | 


Agreement. Filed March 16th, 1875. 


We, the undersigned attorneys, representing claims against the 
judgment in suit No. 2695, U.S. cireuit court, entitled Mrs. Myra 
Clark Gaines vs. The City of New Orleans, to satisfy which judg- 


ee ee 


THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. (O20 


ment a sale of property is advertised for Thursday, March 2oth, 
S75, hereby agree that we will submit, after evidence and argu- 
micht, our respective claims to Judge Woods as promptly after 
9368 his arrival as possible, on such day as he may designate 
(notice to be given us of such fixing), for adjudication as to 
our respective priorities upon the funds to be realized from the above 
sale. ° 
JOHN H. KRENNARD, 
Atty for Caleb Cushing and Allen B. Magruder. 
MERRICK, RACE & FOSTER, 
hor The Hiise if cs. 
J. S. WHITAKER, 
Atty for Caleb Cushing & Leis of FF. Perin. 
WM. M. RANDOLPH, 
Per Tt. Ul. BROWNE. 


Motion and Orie sg ( Wise hived for | of April. 


Term, 1S75. 


extract from Minutes, 
NEW OnLEANS, Mareh 16th, 1875. 
Court met pursuant to adjournment 
Present: [lon. W. Bb. Woods, cireuit judge. 
Mya CLARK GAINES — ) 
Ny No. POO). 


UN, 
Ciry or NEW ORLEANS. } 


Upon motion of Jolin PH. Kennard, attorney for Caleb Cushing ef 
als., anid Upon considering the foregolIng consent, it Is ordered that 
the Ist day of April, 1875, at 11 a. m., be specially fixed for hearing 
the arguments and evidence in the above case, and that all parties 
to the record be notified. 


Answe r of Sehire ther and Lodd. bil d Apri L sf, S75. 
U.S. Cireuit Court. 


Myra CLARK GAINES 
vs . No. 2695, 


The Ciry or New Orveans. J 


And now come and appear Samuel M. Todd and Adolph Schre- 
ber, called to appear herem by Rhoda E. White, the City of New 
Orleans, and others, and for answer to the various calls herein made 
upon them say: 

I. That by a private agreement made by and between James 
[mott, of the city of New York, and J. (). A. Fellows, of the City of 

New Orleans, and to which Mrs. Myra Clark Gaines, of 
tot) Brooklyn, of the State of New York, and William EI. Todd, 
of the City of New Orleans, appeared and joined, they were 
made trustees of a certain judgment rendered in the above entitled 
and numbered cause on the 12th and signed on the 15th of June, 
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1871, and affirmed by the Supreme Court of the United States at 
the October term thereof of 1872, for one hundred and twenty-five 
thousand two hundred and sixty-six 74) dollars ($125,266.79), with 
Interest on one eighty-four thousand four hundred dollars(SS4, 400.00) 
from Ist November, 1870, against the City of New Orleans, said 
private agreement, signed at the City of New Orleans the Sth of No- 
vember, 1872, as more fully set forth im = said private ugrecment, a 
copy of which is hereto annexed and made part hereof, and which 
trust they then and there accepted, 

That by said agreement and trust they were required, when said 
judgement should be colle ected, to 9. 

Ist. To said James Emott the sum of forty thousane dollars 
($40,000), with seven per cent. interest from Ist November, 1572, 
and the remainder of said judgment when and as collected to the 
order of the said Myra Clark Gaines. 

2nd. That under said trust they have as yet received nothing, but 
have had presented to them,and have accepted the SutTe, the orders 
of the said Mrs. Gaines, as follows: 

Ist. On March 22nd, 1875, in favor of Fellows & Mills, for twenty- 
one thousand three hundred and twenty-five thousand dollars, and 
two and one-half per cent. of the whole amount collected on said 
judgement. 

2nd. On Ist April, 1873. in favor of Race, Foster, and KE. T. Mer- 
rick, for ten thousand dollars, and five per cent. of the whole amount 
collected on said judgment. 

Sra. On 7th day os May, IS73, in favor of D. W. Middleton, clerk 
of the Supreme Court of the United States, for nineteen hundred 
and sixty-five 4°) dollars. 

Ith. Qn 22nd June, S73, in favor of John HH. Kennard, for five 
hundred and fifty-eight rea dollars, with legal Interest from 25rd 
June, 1873. 

oth. On 80th January, TS74, in favor of W.J. Norwood, for 
W370 sixteen hundred dollars, with twelve per cent. Interest from 
2nd September, IS75. 

6th. On 30th January, 1S74, in favor of Mrs. R. Hall, for nine 
hundred and fiftv-two dollars. 

ith. On 50th January, 1874, in favor of George W. Benson, for one 
hundred and seventy-five dollars. 

Sth. On Srd February, 1874, in favor of S. IL. Bacon, for fiftv-nine 
dollars, with six per cent. interest from October 10th, 1872. 

Oth. On 10th February, 1S74. in favor of T. G. Thomas, for five 
hundred dollars. | 

10th. On Sth, February, IS74,. in faver of J. A. Jordan, for one 
hundred and seventy-five dollars. 

Lith. On ISth hebruary, 1874, in favor of Appeley & Kdmonston, 
for two hundred and seventy-five dollars. 

l2th. On.22nd February, 1874, in favor of W.S. Squires, for four 
hundred dollars. 

loth. On 25rd February, IS74, in favor of Mrs. R. G. Christmas, 
for five hundred dollars. 
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l4th. On the 30th May, IS74, in favor of J. Q. A. Fellows, for the 
whole remainder of the fund when collected. 

That und I the terms of their sid deed of trust cul] said claims and 
orders should be pare when and as the Honey Is colleeted, Save and 
except their commissions for services, which they hereby place at 
five per cent. on the whole amount and their attorneys’ fees. 

III. That certain persons claiming to be ereditors of \Irs. Myra 
Clark Gaines, general or with special privilege, have claimed this 
fund of them, as follows: 

On April 2nd, 1875, by J. S. Whitaker, Esq., attorney, a claim in 
favor of the heirs of Franklin Perin, deceased, two and one-half per 
cent. on the entire judgment, and in favor of Caleb Cushing, six per 
cent. on the entire judgment. 

Also, in the fourth district court of New Orleans, Caleb Cushing 
vs. Myra C. Gaines, a garnishment for 85,000 on the — day of June, 
1874. 

Also,on May 19th, 1875, a garnishment was served on respondents 

In the case of James Foulhouse vs. Myra (‘lark Gaines, No. 
WO71 27287 of the locket of the 4th district court for the parish of 
Orleans, for ten thousand dollars, interest, and costs. 

Also, on February, 1S74, a garnishment was served on respondents 
in the case of Theresa Taylor vs. Myra Clark Gaines, No. 5190 of the 
sixth district court, parish of Orleans, for seven thousand eight hun- 
dred and fifty dollars, less (S50) fifty dollars credit, interest, and costs. 

Also, on 16th June, IS75, notice was served Uporl them in the case 
ol Rhoda Ie. W hite Us, Myra (‘lark Gaines, to appear in Mobile, Ala- 
bevrnien, 1th June, S75, to show CUUSC whv fifteen per cent. of the 
Whole judgment should not be restrained in respondents’ hands as 
belonging to said Rhoda E. White, but which application was de- 
cided against the said Mrs. White. 

rv. Respondents have the right under salad deed of trust to collect 
the said judement cutie prey the same out. when collected, In accord- 
ance therewith, first, to James Emott, forty thousand dollars ($40,000), 
and interest asaforeseid: and,second,theseveral orders of Mrs. Gaines, 
as above set forth in detail. And they desire said orders and instrue- 
tions from the court as will pretect them from and under the orders 
of garnishments in their hands, as before detailed. 

And they pray that their rights may be fully maintained, ard for 
veneral relief 

SAML M. TODD. 
A. SCIIREIBER. 
ARKE, BAYNE & RENSHAW, Sol’rs. 


(‘[, 
FELLOWS & MILLS, Sol’rs. 


Answe ih of yi (). y 4 hey lows. kiled April L sf. LS7.. 
U.S. Cireuit Court. 


Myra CLARK GAINES ) 
Ms ~No. 2695. 


Ciry or New On.LeEANS. j 


And now comes J. Q. A. Fellows, and appearing herein for 
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9372 himself in his own proper behalf, and for those to whom he 
has, directly or indireetly, assigned his interests, says : 

I. That this appearers law tirm, Fellows & Mills, in connection 
with Messrs. Race, Foster, & kk. T. Merrick, attorneys-at-law of this 
city, attended to the business of Mrs. Myra Clark Gaines, in this and 
in the State courts, and were especially employed I the prosecution 
of the claims vs. the City of New Orleans in this suit for rents and 
revenues, and which resulted in a judgment in favor of the plaintiff 
for one hundred and twenty-five thousand two hundred and sixty- 
six dollars and seventy-nine cents and interest, rendered herein by 
Mr. Justice Bradley on or about June 13th, IS71; that an appeal was 
taken from said judgment to the Supreme Court of the United States 
and necessitated further legal services in that court. 

Il. That prior to the commencement of these legal services by 
appearers’ firm and their associate counsel, as aforesaid, a sult was 
Insiituted against the said Miers. Gaines in the sixth district court of 
New Orleans Dy James lemott, of New York, for some S40, MD, Which 
suit was defended by appearers: law firm to final judgement, being 
suit No. 21999 of the docket of said district court, and from = jud 
ment therein avast her, she took a devolutive appeal to the Ssupreu 
court of the State of Louisiana; that execution was taken out in said 
suit, and the judgment in controversy herein was seized and sold on 
the Sth of August, IST71, by the sheriff of the parish of Orleans on a 
twelve months bond, the Sable being then Ol) upper Lo the Supreme 
Court of the United States for thirty-nine thousand dollars (S39,000) to 
William Ek. Todd, who gave this appearer as his security on said twelve 
months’ bond: that the costs of said suit and sale amounted to six 
hundred and seveuty-two 4°35 dollars, which was paid in cash by this 
appearer for the said William Ie. Podd, leaving the sum of thirty-eight 

ibousand three hundred and twenty-seven ;43, dollars (38,- 
93793 027.50) due on said bond with seven per cent. interest thereon 
1.om jtsdate; thatsatd Wilbam E. Pood was unable to make 
sald cash pavinent, and to secure r spondent for his advances for lis 
becoming the SCCULILY Oli sila twelve months’ bone, ania for a valu- 
able consideration said Todd, on sald Sth of August, IS7 1, trans- 
ferred to tue respondent all tis rieht, title, and Interest In said judg- 
ment acquired by him at sheriff's sale, as aforesaid. 

Ill. That at the maturity of said twelve months’ bond, this re- 
spondent was unable to pay the same, and execution was issued upon 
the same against respondent, and its property seized by the sherill 
under his writ of flere facias, which finally resulted in a compromise 
made with toe said James Emmott and respondent, and to which aet 
the said William Ee. Podd and Mrs. Myra Clark Gaines were parties, 
and under the following circumstances and conditions: The said 
judement in favor of James Emmott against Mrs. Gaines at that date, 
oth November, 1572, amounted in principal, interest, and costs, not 
Including the costs of the last proceedings, lo forty-three thousanal 
three nundred and fiitv-three Sy dollars ($43,353.80), and the said 
bond to forty-one thousand six hundred and eighty-one dollars 
(S41.6S1); that respondent had advanced the said sum of $672.05, six 
hundred and seventy-two ;',°) dollars, and agreed to pay said Todd 
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One thousand dollars for lis interest mm lis purchase, and respondent 
head advaneed other SUTLIS for costs ane attorneys’ Lees, or became 
obligated therefor in defense of the SC IZULre of James lomott, us afore- 
sid: thraat it Wits considered that Icllows and Mulls were entitled Lo 
lees for professional services rendered in the aflairs crowlhg out of 
this claim, and that Messrs. Race, Foster, and EK. T. Merrick were 
also entitled to fees and to be pric out of this judgment for services 
rendered and to be rendered, and for which the said Mrs. Gaines 

Wis also personally liable to both of sett firms: that thie 
oat clerk of the Supreme (Court of the United States, was also (li- 

titled to his costs, all of which will be given more in detail 
hereafter. 

The seid compromise Was made by the parties : Miers. Gaines dl is- 
missed her appeal of the suit of James Emott es. Her in the supreme 
court of Louisiane (then November Sth, 1772, dmounting Lo lorty- 
three thousand and three hundred and fifty-three TY dollars, 
$45,555.80), and in leu thereof le was to take the first forty thou- 
sand dollars (840,000) collected out of said judgment with seven per 
cent. interest from said Sth of November, 1872, and to aid and assist 
in the argument of the case aforesaid in the U.S. Supreme Court at 
Washington; which he did. 

To release the scIzure of the property of respond nt and to remit 
the excess of his judgment over sald forty thousand dollars (S 10,000), 
to wit, three thousand three hundred and fifty-three {3,°, dollars 
(85,503.80) and to wait until the collection of this amount. 

William ke. ‘Todd renounced his claim in consideration of the one 
thousand dollars to be pric him out of the judgment when collected 
and recovered, and the whole judgment was placed in the hands of 
Samuel M.Podd and Adolph Schreiber, as trustees, to carry out the 
foregoing, hamely, LO pay over when colleeted the siicl forty thou- 
sand dollars (S40.000) and interest to the said James Emmott and the 
balance to the order of the said Mrs. Gaines ; and which balance, 
after the said judgement was affirmed by seid Supreme Court of the 
United States, she procecded Lo do its follows: 

l. ‘To l’cllows AY Mills, for their fees for services rendered, Cush 
udvanced, &e., including the $1,000 to William EE. Todd, $21,525.00, 
and 2) per cent. additional on the amount collected from = this 


— 


judgment with a priviledge on the amount to be collected. 


y 4 To Raee, foster WV Ie i Merrick, likewise for professional 

services rendered, SLOQ00.00, and 5 ber cent. additional on the 

umount recovered With a privilege on amount to be collected. 

VOTO >. Lo D. W. Middleton, clerk of the U.S. Supreme Court 
for unpaid costs, SL O2G0.56. 

lL. To various creditors of Mrs. Gaines and this in consideration 
of the release to her by said James Emott of Sooo of liis judyg- 
ment and his assistance in the U.S. Supreme Court in arguing the 
cause, and which this respondent considered as enuring to lis ben- 
elit nial in) consideration of the foregolng assented LO, ane its eq uit- 
ably if not legally due to her, and by lis own favor, to wit: 
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No. 1. To John H. Kennard ~~~ eipaeits ered oe .. #48 OD 
With 5 & r cent. Interest from 23rd June. IS73 
To W.J. Norwood. vitaliel — 1600 00 
~ swith 12 per cent, Interest from: and September, 1873. 

i cea teen a 952 OO 
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W ith six - cent. interest from 10th October. 1S7 2. 

6th, ries r. Thomas Ba a HOO OO’ 
“04.3 0h See CGN ROOT OEE, See ee ON ee EN l7o OO 
To Ap ‘a ES ANE Ee. aS NEF 270 OO 
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5. To J. Q. A. Fellows the entire balance of said judgment as the 
owner thereof under his transfer from William EE. Todd as aforesaid 
of the purchase made by the said ‘Todd at the sheriff's sale as afore- 
said. 

Re ‘sponde nt udmiits th: eli his fir il of l-ellows WV \I ills are entitled 
for collecting the judgment herein 25 per cent. additional on the 
amount collected, and the said Todd and Schreiber, trustees, 5 per 
1 ca ec em their proper commissions, and for 
attorneys fees incurred by them. 

And which 23 die cent. and 5 per cent. respondent alleges 

9376 should be paid to said Fellows and Mills and said Todd and 
Schreiber, respectively, as aforesaid, and respondent alleges 

and avers that the judgement in the case of Myra Clark Gaines vs. 
The City of New Orleans, No. 2695, for one hundred and twenty- 
live thousand two hundred and sixty-six 4% dollars ($125,266. 79) 
wna interest should, when collected, be distributed in ert 
with the above, and that all other claims and demands on said fund, 
when collected, should be rejected and greys nace that the whole 


mmount, when and as collected, should e paid over 1n aecordance 
with the foregoing specification ~esmen y sald Todd and Schreiber 
as trustees under the order of court and in accordance with their 


deed of trust and = in estes with the above; and that all other 
claimants herein should pay the costs of their proceedings. 


IV. That the claims of William M. Randolph, the executric of 


Iu. W. Moise, of Mrs. Mary V. Perin, tutrix, are preseribed by three, 
live, and ten years, have no privilege upon the judgment herein 
being distributed, because the same has never been recorded, and 
especially not recorded prior to the transfer to this respondent as 
aforesaid, 

V. That the claim of Caleb Cushing is only for six per cent. on 
the net amount realized by Mrs. Gaines from this judgement, to wit, 
on thirty-eight thousand three hundred and twenty-seven jy dol- 
lars (838,527.55), if upon any thing or amount, which respondent 
y seth that said judgement was sold at sheriff's sale, as herembefore 
stated, in the suit of Emott os. Gaines, on Sth August, 1871, for the 
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sald net sum of S58.527.55, which sum was absorbed by the said 
James Emott in prea satisfaction of lis judgement, ane thicat respond- 
ent became the purchaser, through the said William Ee. Todd, of 
sald judgment, and that no one appeared to contest with the said 
Kimott for the proceeds of the sila sale, but threat the sine, to wit, 
the said twelve months’ bond, were peated over to him, the said Emmott, 
without opposition. The said Emott’s claim was principally for 

money advanced by him to enable Mrs. Gaines to prosecute 
9577 her suits, and that without which this judgement would never 

have been obtained; that said Cushing agreed, in considera- 
tion of the fee agrecd by the said Mrs. Gaines to be paid lima, anid 
for which he was to receive the six per cent. as claimed by him, to 
areue in the Supreme Court at Washington all cases brought Into 
that court by appeal or writ of error, ete., but that said Cushing, 
tlthough in the city of Washington at the time the case out of 
which this Judgment grew, did not argue this case or appedr in be- 
half of Mrs. Gaines or this claim, but had prior to that date refused 
to appear for her or in any of her suits in said Supreme Court of 
the United States as he had agreed to do. 

VI. That the special allegations as above set forth as to the ne- 
elect to appear and claim any portion of this judgment in the sale 
of Emott vs. Gaines, as is set forth against the claim of Caleb Cush- 
nie, and as to refusal and neglect to ppear and Prosccute or lo 
assist in the prosecution of the claim the judement in which is 
sought to be herein distributed is here alleged against the claims of 
the said Randolph, Moise, and Perin and against all other claim- 
ants to the fund herein; that they rendered no services in the pros- 
ecution of this claim, compelled the procurement of other awllorneys, 
took no steps to preserve the rights of the plaintiff, Mrs. Myra Clark 
Gaines, and did not appear and claim any portion of the proceeds 
of the sale of this judgment as aforesaid, but permitted the said 
James Emott to be paid the entire net proceeds thereof realized at 
sald sale. 

VII. That the claims and pretensions of Rhoda E. White are 
without right or any legal or equitable foundation; that she did 
not come in or claim a privilege on or any portion of the proceeds 
of said sale in’ Emott vs. Gaines, nor has she any pretenfion to a 
right of more than fifteen per cent of the net amount of said sale, 
to wit, on thirtv-eight thousand three hundred and twenty-seven 
fey dollars ($58,527.55), and that for that amount her claim 
Ix against the said Mrs. Gaines, her debtor, and bears no privi- 

lege upon the fund herein claimed by her, the said Rhoda 
9378 KE. White. That the claim of the said Mrs. White against the 

sald Mrs. Gaines is merged Into a final judgment of the su- 
preme court of Louisiana, and so far as this claim is concerned has 
been determined by sald court to be fifteen per cent. on the ross 
proceeds of the stile of the judgement Ith the case of ¢ erty S US, The 
City of New Orleans for one hundred and twenty-five thousand two 
hundred and sixty-six 4") dollars (8125,266.79); in the suit of Emott 
rs. Cintnes, to wit, on the sum of thirty-nine thousand dollars 
(S59,000), or for five thousand cight hundred and fiftv dollars 


7032 3 =69oTHE CITY OF NEW ORLEANS VS. MYEA CLARK GAINES. 


(85,850). That all the allegations and charges of fraud and all other 
allegations in the various petitions and supplemental petitions of 
said Rhoda EK. White herein, except so far as the same may have 
been specially admitted, are denied to be true. 

VILL. That this respondent is the owner of the judgment vs. The 
City of New Orleans herein for one hundred and twenty-five thou- 
sand two hundred and sixty-six ,%") dollars ($125,266.79), and inter- 
est, as the bona fide purchaser thereof, as hereinbefore stated and set 
forth, subject only to the reductions and admissions made in this 
pleading and to the charges as hereinbefore set forth, and that all 
the claims herein formally made or informally set up by or on be- 
half of any person or persons are without foundation in law or in 
fact as against this appearer, and all allegations set up or In any 
form or manner alleged are hereby denied in special and generally; 
except as hereinbefore expressly and specially admitted. 

Wherefore appearing herein as heretofore alleged, and in consid- 
eration of the prenils s, this respondent prays that he be deereed the 
owner of the judgment herein for one hundred and twenty-five thou- 
sand two Landred and sixty-six 74) dollars ($125,266.79), and inter- 
est, subject to said deed of trust and the claims as herein admitted, 
and that all other claims be rejected and the claimants dismissed, 
and that said judgment in its entirety, when collected, be through 
the said Samuel M. Todd and Adolphe Schreiber, trustees, paid out 

as follows: 


Ts) Ist. Forty thousand dollars and 7% interest from Ist of 


November, 1872, to James Emott. 
2nd. Ten thousand dollars and 5 % on the total amount = col- 
lected, with privilege on same, to Race, Foster, and Ik. T. Merrick : 
and twenty-one thousand three hundred and twenty-five dollars 
and oY on the total amount collected, with privilege on same to 
lellows and Mills, and five per cent. to themselves for their services 
and expenses and such attorneys’ fees as may be allowed them by 
the Court, ana nineteen hundred wna sixty-five dollars to 1). \W. Mid- 
dleton, clerk of the Supreme Court of the United States. 
ord. ‘Phe various orders drawn by Mrs. Gaines, as set forth in the 
fourth clause of Articulation [11], ten in number, and amounting to 
the sum of five thousand one hundred and seventy-nine 3°53, dollars, 
exclusive of interest, as therein detailed: and 
Ith. That the remaimader be paricl LO a. (). A. Fellows, or lis ord I’, 
nicl respondent pravs lor “all vreneral relief. 
(Signed) J. Q. A FELLOWS. 
Alnsmwer of Myra Clark Gaines. Filed April Isf, ISZ». 
U.S. Circuit Court. 


Myra CLARK GAINES ) 
US. ~No. 2605, 
Tue Crry ovr New Onneans. } 
And now comes Myra Clark Gaines and for answer to the claim 
made herein by Rhoda I. White, Caleb Cushing, and others, adopts 
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the allegations made in this behalf by J. Q. A. Fellows, and says 
that the same are true. 

And prays as he has prayed theremn and for such further order as 
may to justice and right appertain. 


(Signed) MYRA CLARK GAINES. 


SO Tlearing and Continuance of Cause. 


iextract from Minutes, November -Term, S74. 


— = 


NEW ORLEANS, Trurspay April Ist, 1S75. 
Court met pursuant to adjournment. 
Present: Lion. W. B. Woods, cireuit judge. 


Myra ChArk GAINES ) 
rs. -No. POO. 
Cirry ov N ew Or:EANs. J 


This cause was called up agreeably with the order of 16th March, 
S75. 

Present: Rich. De Gray, A Ss. Whitaker, Race, Foster, WV Merrick. 
J.@. A. Fellows, Kennard, Tlowe, & Prentiss, Semmes & Mott, B. FE. 
Jonas, Perey Roberts, Clarke, Bayne, & Renshaw, James Emott. 
And after hearing the pleadings, evidence, and counsel, the same is 
continued till to-morrow at 11 a.m. 


Decree Oi Distribution of bunds. AC., AC. 


Extract from Minutes, April Term, 1875. 


NEW On Leans, Monpay, Jay 24th, 1875. 


Court met pursuant to adjournment. 
Present: Llon W. B. Woods, cireuit judge. 


Myra CLARK GAINES 
Vs ~No. 2695. 


Ciry or New OrLEANs. J 
On a distribution of funds and classification of privileges. 


In this case the court this day delivered its opinion in writing, 
touching the claims presented by the various parties and their rank 
of privilege; and it is accordingly adjudged and decreed that after 
first deducting the CX pchises cunnc charges of S. M. ‘Todd and Adolph 
Schreiber, trustees, and tllowimg them a reasonable commission and 
attorney fees, the fund be distributed and paid in the order of rank 
designated as follows: 

|. Any sum due Caleb Cushing for professional services rendered 
by him in obtaining the judgment of Mrs. Gaines against the City 


of New Orleans after the passage of the act of 1 June, LS6S, giving 


attorney fees a lien on Judgment for professional services. 
2. Judge James Emott’s claim for $40,000, with interest from Ist 
November, 1872. 


‘ 
' 
h 
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935] >. To Race, Foster & Merrick 5 per cent. on the amount 
collected on the judgement, and to Fellows & Mills 23 per cent. 
Ol, Same amount, 

l. Fellows & Mills $21,525, amount of an order given by Mrs. 
Gaines upon the trustees, Todd & Schreiber, on 22> March, 1575, 
with interest from that date till paid. 

5. Race, Foster, & Merrick 810,000, amount of an order from Mrs. 
Gaines on the trustees April Ist, 1875, with interest from that date 
till pata, payable COHCUT' htly with the claim of lellows WV Mills 
for S212. 

(), Magruder & Chilton S450 and $53 costs, with 5 per cent. Inter- 
est from May Sist, 1871, on which seizure was made April 22nd, 


I 


> 
e). 


‘4 . 
7. D. W. Middleton, clerk Supreme Court U.S. $1,965.56, amount 
of an order given May 7th, 1873, with interest from that date till 
ae 

S. James Foulhouze S10,000, amount of lis claim for which gar- 
hishee process Was served on the trustees on 19 May, 1873, and inter- 
est and costs. 

Y J. UL. Kennard $558.05, amount of an order of 22 June, 1873, 
with interest from 25 June, 1873. 

lO. W. J. Norwood 81.600, with 12 per cent, interest from 2nd 
September, IS75; Mrs. R. Tall $952; and Geo. W. Benson, Sljo— 
amount of three orders drawn by Mrs. Gaines on trustees 30th Jan- 
uary, IS74, with interest on the two latter from 5ist January, 1874. 

It is further ordered that it be referred to J. W. Gurley, master, to 
examine and report Oh a tableau of distribution based Upon the 
principles laid down in the decree of the court relating to the claims 
above allowed and to all other claims referred to in said opinion and 


} ’ 
OCC ree. 


Report of Mast Pr oO Distribution of Funds. WLISST AG. liled Deéec'r {). 
1S7D. 


lentry in) Chancery Oder Book. 


Myra CLARK GAINES 
rs. ~No, POO. 
Ciry of New ORLEANS. 


Monpbay, December 6th, 1875. 
382 The parties are notified that J. W. Gurley, master in chan- 
cery has this day filed his report in the matter of reference 
touching the distribution of funds, &e. 
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Opposition of Fellows & Mills as to Master's Report. kiled Decenber 


(>. 134d. 
US. Crreuit Court for the District of Louisiana 


Myra Chark GAINES 
vs _ No. POO). 


Ciry oF NEW ORLEANS. 
()n) report ot a \V Gurley, master, 


And now the said master’s report in this matter is opposed by 
lellows WV Mills in st) fear iis the Saithie does het sllow Interest (ti the 
respective amounts allowed them by said) report, and make as part 
of their present Opposition the same vrounds as heretofore filed on 
the Opposition of Merrick, Race & Foster. 

And wherefore these Opponents pray threat seid Mii sters report be 
SO) amended us lo allow sid interest. 

(Signed) FELLOWS & MILLS. 


Nortt.—The remarks in reference to the opposition of Merrick, 
Race & Foster are equally applicable to this claim. In addition see 
Mem.of Mr. Fellows, in which, among other things, he contends 
that no interest should be allowed on either elaim. 

(Signed) a W. GURLEY, 
Masts r, Goa 
Submission ot Opposition of M rrick. Pare A’ host - 
Mextract from Minutes. Novernber ‘Term, S70. 
Myra CLARK GAINES 
DS. . No. POUND). 

Ciry of NEW ORLEANS. \ 

New Orveans, February 10, 1876. 

Court met pursuant to adjournment. 

Present: Hlon. W. B. Woods, circuit judge. 

The Opposition of Merrick, Race, & Foster to the master’s report 
was this day submitted to the court by KE. 'T. Merrick, Esq., on briefs 
filed. 
5S.) Mandate (1S lo Deere of Mareh 14th. LS7-4. Filed May L-Ath. 

S77. 
UNITED STATES OF AMERICA. as: 
The Presiden! ot the United States of Amerten to the honor- 


[SEAL] able the judges of the cireuit court of the United States 
for the district of Louisiana, Greeting : 


W hereas, lately in the eireuit court of the United States for the 


district of Louisiana, before vou, or some of you, in a cause between 
Myra Clark Gaines, plaintiff, and the City of New Orleans, defend- 
ant, wherein the judgment of the said cireuit court entered in said 
cause is In the following words, viz: 


- eet esol ll i i til 
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“The rule upon the sureties on the appeal bond taken by the com- 
plainant on the 6th June, 1875, and continued from time to time, was 
again called up. Fellows & Mills for plaintiffin rule; J. McConnell and 
G.S. Lacy for def’ts in rule. When, after hearing further argument, 
it is ordered and decreed by the court thatthe rule be made absolute, 
and that Myra Clark Gaines do have and recover from said sureties, 
to wit, Samuel Smith, James E. Zuntz, John L. Gubernator, Michael 
Carvin, Alfred Phillips, exeeutor of Christian Roselius; Charles T. 
Hloward, W. B. Schmidt, W. HH. Letchford, agent of Mrs. Aby Daw 
Slocomb, executrix of Cuthbert IL. Slocomb, and James D. Martin 
and Richard MeCloskey, executors of Hugh MeCloskey, in solido, 
the sum of one hundred and twenty-five thousand two hundred and 
sixty-five dollars seventy-nine cents, with legal interest orf $54,800 
from the first day of November, 1870, until paid, and costs of suit. - 

“Deeree rendered February 21st, 1874. 

“Decree signed Mareh l4th, 1874.” 

As by the inspection of the transcript of the record of the said 
circuit court which was brought into the Supreme Court of the 
United States by virtue ofan appeal taken by Samuel Smith, James 
IS. Zuntz, John L. Gubernator, Michael Carvin, Alfred Phillips, ex- 

ecutor of Christian Roselius; Charles T. Howard, William B. 

Schmidt, William HH. Letehford, agent for Mrs. Aby Day 

Slocomb, exeeutrix of Cuthbert I. Slocomb; James D. Mar- 
tin and Richard McCloskey, executors of [lugeh MeCloskey, agree- 
ably to the act of Congress in such case, made and provided, fully 
and at large appears ; 

And whereas in the present term of October, in the year of our 
Lord one thousand eight hundred and seventy-six, the said cause 
came on to be heard before the said supreme court on the said tran- 
script of record, and was argued by counsel: “On consideration 
whereof it is now here ordered and adjudged by this court that the 
judgement of the said cireuit court In this cause be, and the same is 
hereby, affirmed with costs and interest until paid, at the same rate 
per annum that similar judgments bear in the courts of the State of 
Louisiana, and that the said Myra Clark Gaines recover against the 
said Samuel Smith, James kk. Zuntz et al. for her costs herein ex- 
pended and have execution therefor. 

lth December, 18762” 

You, therefore, are commanded that such execution and proceed- 
Invs be had in said cause, as according to right and justice and the 
laws of the United States ought to be had, the said writ of error not- 
withstanding. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the seventh day of May, in the year of our Lord one 
thousand eight hundred and seventy-seven. 


(‘osts of Mrs. Myra ('. Gaines: 


Clerk. ie aaaeaninaas — 
Attorney aaa ae are 
Paid by S. Smith & ad. 
Taxed by— D. W. MIDDLETON, 
Clerk of thre Supreme Court of the United States. 
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Endorsement on reverse: 2605. No. 112. October term. 1876. 
Mandate Supremc (court Unite d SLIALCS, Smith el al. vs. Gaines. 


Motion and Order te becord Mandate. 


extract from Minutes. April ‘Term, 1877. 


NEW OrLEANS, Monpay, Alay 14, 1877. 


5S) Court met pursuant to adjournment. 
Present: Ilon. W. B. Woods, circuit judge. 


Myra CLARK GAINES 
Us -No. POO. 


Crry or New Oreans. } 


On motion of Clarke, Bayne & Renshaw, of counsel for Adolphe 
Schreiber and Samuel M. Todd, trustees, subrogated in this cause to 
the rights of plaintiff and in filing the mandate of the Supreme 
Court of the United States— 

it is ordered that the Sabie be recorded ana execution issue In ac- 
coraance therewith in favor of said trustees subrogated. 


hi. fa. Against the Sureties, Issued May 17th, 1877. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States for the Fifth Cireuilt, holding Ses- 
sions In and for the District of Louisiana. 


Myra CLARK GAINES, ADOLPHE SCHREIBER & 8S. M. Topp, ) 
‘Trustees, Subrogated, Sues ce 
o No. 2695. 


Us, 
Ciry oF New ORLEANS. | 


The President of the United States to the marshal of the district of 
Loulsiana or his lawful deputy, Greeting : 


You are hereby commanded that you demand from Samuel Smith, 
James E. Zuntz, John L. Gubernator, Michael Carvin, Alfred Phil- 
lips, executor of Christian Roselius; Charles T. Toward, W. B. 
Schiidt, W. HL. Letehford, acct of Mrs. Aby Slocomb, executrix of 
Cuthbert I]. Slocomb, and James D. Martin and Richard McCloskey, 
executors of TIugh McCloskey in solido, the sum of one hundred and 
twenty-five thousand two hundred and sixty-five dollars, with legal 
interest on SS4,8S00 from the Ist day of November, 1870, until 
pautal, and costs of suit, subject to a credit of S139,750, paid May 
Sth, 1877, eash, which Myra Clark Gaines, complainant (Adolphe 
Schreiber and S. M. ‘Todd, trustees, subrogated to all the 

rights of said complainant), lately recovered by judgment 
9586 of the cireuit court of the United States for the fifth eir- 
cult and district of Louisiana, affirmed by the Supreme Court 
of the United States, and in obedience to the mandate of said Su- 
premre (‘ourt. ania if the Saute be not paid On) demand, that then you 
“use the same to be made out of the personal estate of the said 


4G 2G 


a AEN, it OE a BF SSC Op m 


Joos THE CITY OF NEW ORLEANS VS. MYRA CLARK GAINES. 
above-named persons in solido, OY either of them, in your district, if 
sufficient personal estate can be found therein ; but if sufficient per- 
sonal estate cannot be found in your district, that then you cause 
the same to be made out of the real estate of the said above-named 
persons ia solido, or cither of them, in your district, and that you 
have those moneys before our said court to render to the said 
Adolphe Schreiber and Samuel M. Todd, trustees, subrogated to all 
the rights of the said Mrs. Gaines, complainant, for the judgment 
aforesaid, on the 70th day from the date hereof, together with this 
writ. 

Witness the flonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the seventeenth day of May, 
A. D. 1877, and in the 101st year of the Independence of the United 
States. 

[SHEAL. | lr’. B. VINOT, 
Dy Clerk. 
Statement of Costs. 
Costs in U.S. Supreme Court, as per mandate, filed May 
SO7 


NR Fe a penne Ine ae MERE eRe 36 
Clerk’s COSTS Wn U. Ss. court paid by Mrs. (7aines to 3. W. 


Gurley, late clerk Pipe pen inci (PRIN yee lle 135 70 
Clerk’s costs due to J. W. Gurley, late clerk ..... —— } SO 
Costs due to J. W. Gurley, as aster eee es iene Go 20 
ae LS. Weller, muaster’s costs ot i ies li 1 OOO ()() 
Attys teo in tho U. 8. circuit court ... .... 2.00 .ccuces 20 OO 


. S425 00 
9] OO 


(Clerk’s costs in U.S. cireuit court.———-- 
Less to be paid from the judgement 


B54 OO 
kp OO 


C. Bullitt, late OF S. marshal’s COSIS . 
S. B. Packard. late U.S. marshal’s costs 


——_—— —————— 


SO54 50 


Less to be paid from the judgment .--- .----- 137 30 
197 OO 
ae Oe eee. 6). peepee 6 onete 8 cs omen censes 65 OO 
82252 O68 

V5S7 (‘osts paid by \[rs. Gaines Lo the clerk of the U. S. 


eireuit court for transcript of records to the Su- 


preme Court of the United States ....-..----- .. 1,000 OO 


-—_— = -«— 
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Appraiser Walton ne : : a eas 629 50 
Ks ESS ES a a ge eee Ei os aE AIT S70 50 


S5.241 O68 
Marshal's fieturn. 


Received May 19. 1847. by the U.S. marshal, and on the 2Ist day 


of May, 1877, by direction of Messrs. Todd and Schreiber, trustees, 
[| made demand on James I. Zuntz, one of the defendants in execu- 
tion herein, for the payment of the within writ, who answered that 


A 
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he would not pay the same. [then asked him to point out prop- 
erty belonging to lim subject to seizure to satisfy the same, which 
he also retused to do. I, then, on the 29th day of May, IS77, under 
direction from said trustees, seized and took into my possession the 
property deseribed in the print «l advertisement "hereto attached 
and made part of this return, as the property of Zuntz, and duly 
notified him of such seizure. Atter the legal delay from the time 
of such seizure I advertised the said property for sale in the New 
Orleans Times, a newspaper printed and published in New Orleans; 
sitle to take place on the 7th day of July, 1877, but on the ord day of 
July, 1877, prior to the day of sale, Messrs. Horner & Benediet, at- 
torneys-at-law, requested me in writing to attend at the office of 
Andrew Hero, Jr., a notary public in New Orleans, in reference to 
the payment of said writ, and on said Srd day of July, 1877, 1 went 
to said office and the said writ was then and there satistied. 
N. O., Aug. 2, 1877. 
JOUN FAITLY, 
Dey Marshal. 


Printed Advertisement Ri he rred fo in Marshal’s Return. 
United States Marshal’s Sale. 


Myrna CLARK GAINES, ADOLPHE ScurerBER, and S. M. ) 


Topp Tr SLOCCS ss brow: n | ’ Py 8 tee 
Popp, ‘Trust ibrogated, No. 2695. 
vs. 
Ciry or New ORLEANS. 


O38SS In the United States Cireuit Court for the Fifth Cireuit and 
District of Louisiana. 


By virtue of a writ of fieri facias to me directed in the above-enti- 
tled suit, | will proceed to sell to the highest bidder, on Saturday, 
the 7th day of May, 1877, at 12 o'clock m., at the main entrance to 
the custom-house on Canal street, in New Orleans, the following le- 
scribed property, viz: 

The undivided half of the property known as the City Hotel, and 
described as follows: 

Seven lots of ground, with the buildings and improvements 
thereon, in the first district of New Orleans, in the square bounded 
by Camp, Common, Magazine, & Canal streets, numbered from one 
to seven on a plan of J. H. Dakin, 5th May, 1545, as plan 52, with 
J. B. Marks, notary, and adjoin each other. 

Lot 1, at the corner of Camp and Common streets, measures 25 
feet 10 inches on Camp street by 62 feet 6,5; Inches deep, and front 
on Common street 65 feet 53 inches on side opposite Common street, 
and 22 feet 5 inches in width in the rear. 

Lot 2 measures 25 feet 10 inches front on Camp street, 65 feet 53 
inches on the line of lot one, 64 feet 47 inches on the opposite side, 
and 22 feet 5 inches in width in the rear. 

Lot 3 measures 25 feet 10 inches front on Camp street, 64 feet Ly 
inches on line of lot two, 65 feet 35% inches on the Opposite side, and 
22 feet. 5 inches in width in the rear. 
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Lot 4 measures 25 feet 10 inches front on Camp street, 65 feet 35 
inches on line of lot 3. 63 feet 3 — width on the Opposite sidle, and 
2? feet 5 inches in width in the rear. 

Lot » Measures 25 feet 10 Inches on Camp street, DO feet ‘) Inches 
Qn) the side toward Common street, Ye feet 10 Inches Qn) the opposite 
side, 17 feet 62 inches in width in the rear. 

Lot 6 measures 27 feet S,)) inches front on Camp street, US feet 10 
Inches (>t) the side of lot ), 1S feet 5 lia hes Olb all irregular line Olt 
the opposite side, and 17 feet 63 inches in width in the rear. 

Lot 7 has an entire front on Common. street, Includding 

Y5S89 — the large chirance or alley on said street of about 99 feet 2 

Inches; about 5S? feet Sinches indepth on the line separating 

it from the rear of lots 1, 2,5, and 4; about 78 feet 5 inches on the 

opposite side line, and about 96 feet 6 inches in width tn the rear, 
all American measure. 

The above description, embrasing the whole of the property 
known as the City Llotel, at the corner of Camp and Common streets, 
and being same property which was purchased by James E. Zuntz 
jointly with R.S. Morse from [lope TH. Slatter by act before Edward 
Barnett, then notary, on the 19th of November, 1866. 

Seized in the above suit. 

‘Terms cash. 

United States marshal’s office, New Orleans, 4th day of June, 1877. 

(Signed) J. R. G. PITKIN, 
United States Marshal. 


Marshal's Detailed Peetu Mmpon Writ of hie re Faucias. kiled August 
50th, 1S77. 


[2 S. Cireuit Court. 


Myra CLARK GAINES, AbD. SCHRIEBER, and ) 


S. M. Topp, Trustees, oe ane 
) No. 2605. 
rs. 
Ciry or NEw ORLEANS. 


Detailed return upon writ of fiert facias issued herein to me by this 
honorable court on the 17th day of May, 1S77, and by me re- 
turned satisfied on the 28th day of June, 1877. 


On Zoth June, 1877, under said writ IT received from Mr. J. Dow- 
ling, a tenant of James I. Zuntz, the sum of sixty-two °°) dollars. 
On 26th June, 1877, L received from the Metropolitan Loan Pledge 
and Savings Bank, through Michael Frank, its president, the sum 
of forty-one hundred and Lwenty-two cr dollars, bemg the amount 
of funds of James E. Zuntz on deposit ta said bank. 
()1) Sra July, ISdé. | reeelved the balanee ulue 1) ssid writ “at the 
office of Andrew Hero, Jr, notary public, in this city from 
9590) the hands of said notary as coming from Richard Milliken, 
said balance amounting to the sum of fourteen thousand five 
hundred dollars. 
Total amount received of James Ik. Zuntz, forty-one thousand and 
elehty-three Y dollars ba 
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Total amount recelved frown Richard Milliken, fourteen thousand 
five hundred dollars. 
New Orleans, August 50th, 1877. 
(Signed) JOIIN FAILY, 
Dy UTS Marshal. 


Continnanes of Puli (iS le Distribution of Funds. 
[extract from Minutes, April Term, 1877. 


New Ornceans, Thursday, May Vth, 1877. 


Court met pursuant to cdjournmient. 
Present: Hon. W. Bb. Woods, circuit judge. 


Myra CLARK GAINES 
US, . No, 2605. 


Ciry of New OrnLEANS. 


Qrdered?’. that for want of time the rule as to distribution of funds 
be continued till Saturday, 19th instant, at 11 o’clock a.m. 


Decree in Conformity with Gurley’s Report. 


Ixtract from Minutes, April Term, IS77. 


ee 


NEW Orn LEANS, Wednesday, May 23rd, 1877. 
Court met pursuant to adjournment. 
Present: Ilon. W. B. Woods, cireuit judge. 


Myra C. GAINES ) 
iN . No. 2605. 


Crry or New Or.eans. } 


The court considering the Judgment of May 24th, 1875, the report 
ol the hiaster made thereunder, the oppositions thereto, ana the pe- 
tition of the trustees Todd and Schreiber for an allowance to pay 
counsel employed by them in Supreme Court of the United States, 
and the order thereon, and it appearing that judgment against the 
said city and the sureties amounted on the Sth May, 1877, to 
S152 92] : that on that day there Was collected on account the Sun 

of SL5BO.75o0— 
Sta | It is ordered, adjudged, and decreed that out of said fund 
its has been collected and may be collected the following 
sums be first paid concurrently, viz: 


fe! a, ee 
Adolph Schreiber ....-. ws sake heeiictiae aad alata nattuieiiet 4.825 O02 
Clerk of this court —_- eae biases alan Me Gilat pa {)] 

Marshal U. States... ..-. PI Re COR Ge ale dee PEO Sa 137 50 
Reserve for other costs adie vueiiah = ae one ssiniiidanainaii' i oO OO 
bs We CI CN imeicnneseniae saad 300 00 
IH. Langford, phonographer cen: | Bee 25 OO 
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And the remainder in the order of the following numbers: 
1 Caleb Cushing, or assigns 
2 James Emott — 
lellows & Mills, 
| Race, Foster, & Merrick, j 
Judgment satistied. Merrick, R., & F. 


concurrently 19. G07 
2 OS 
13.045 
J. H. Kennard, att’y -----. : eee G60 
w. tt. Norwood ......-. pA ea oer, ele 2 7 
Set. “Be Sica TENE ae eng om Raney conak ee 1,107 
Rn ee Ree eed ee POS 
Tensa Taylor, or representative | : 11555 
S. TL. Baion 

J.G. Thomas 


W.S. Squires ae 

DU Shs II inch sicninsts sess es nied alabacieiaselltan 

All the residue to Maria H. Hotchkiss, transferee of 
Rhoda White. 

And it is further directed that in paving the said claimants num- 
bering from 1 to 17, that is, Caieb Cushing and then following, the 
sald trustees are authorized to deduet seventy-one cents for each one 
hundred dollars to pay counsel fees, pursuant to order of court of 
May 19th, 1877. 


QO Stipulation (tS fa Filing Transcript of Record wn thie Supre nie 
Court. kiled Septe nober 29th. 1SS35. 
Circuit Court of the United States, Eastern District of Loutsiana. 
In Kquity. 


Myra CLARK CAAINES 
Vs. » No. SS2?D5. 
The Crry or New Orveays. } 


It is hereby stipulated and agreed by and between the solicitors 
for the complainant and defendant that the transcript of the cause 
being very voluminous and requiring a large force and much time 
LO complete the same threat the complainant and appellee shall hot 
apply to the Supreme Court to docket and dismiss the appeal in this 
cause for want of a return or filing of the transcript of the record 
in the Supreme Court before the fourth Monday in October, 1885, 
anil the appellant Is allowed until that date LO file the transcript of 
record and docket this cause in the Supreme Court of the United 
States, it being understood that the cause shall be docketed as early 
asa transcript can be procured from the clerk and transmitted to 
Washington. 

(Signed) WM. REED MILLS, 
Solicitor of Complainant. 
(Signed) J. R. BECKWITH, 
Sol. for Def't. 
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Stipulation (Is lo Answe is of De fi ndant lo Tite rrogatore S and (iS lo ( Dni- 
plainant’s Objection to the Master's eport. Filed October 2d, SSS. 


Circuit Court of the United States. Eastern District of Louisiana. 
In Kquity. 


Myra CLARK GAINES 
VS. . No. SS25. 
Tue Crry or New Or-eans. } 


The answers of the defendant to the interrogatories propounded 

in the bill having been lost from the record and the clerk 

9393 being so for unable to find the same or make any transeript 

thereof, it is agreed by and between the parties hereto that 

the following are to be taken as the answers of the mayor to the 

second and third interrogatories, and as such be incorporated in this 
cause. 

Ans. To the second interrogatory respondent says the complainant 
is much more able to answer the interrogatory than any officer of 
the City of New Orleans. Respondent says from information and 
belief that James McConnell, Miles Taylor, and John TH. New are 
the only solicitors ever employed by the city in the cases referred to; 
the terms and conditions of said employment are set forth in the 
ordinances of the city authorizing such employment; where those 
ordinances are the respondent is unable to say; that it would re- 
quire much more time to look through the thousands of ordinances 
of the city to find them than had been allowed defendant to answer 
in this cause. 

“To the third interrogatory respondent says that so far as he ts 
Informed and believes only one sueh petition has ever been pre- 
sented to the council by the persons mentioned In this interrogatory. 
A COpy of it is hereto annexed marked Document B. That no 
official proceedings were ever taken thereon further than to refer it 
to the city attorney, in whose hands it still 1s, and who has refused 
to report on the same beeause of the filing of this bill. Respondent 
is informed that all petitions ever sent to the city council have been 
prompted and instigated by the complainant.” 

And it is further stipulated that the complainant through her 
solicitors objected to the report of the master, Sabourin, in this cause 
and to the draft and substance thereof before the same was filed in 
court, and afterwards within the time allowed by law made and filed 
written exceptions to said report, which were heard and acted upon 

by the court, but have since been lost from the files, and it is 
9394 stipulated and agreed that the said exceptions were in sub- 

stance and effect as follows, and as such shall be made part 
of this record to supply the place of said lost pRLper, viz: That the 
master erred in not making as his basis of calculation for the fruits 
and revenues and value for use, not covered as to time by the final 
judgments in cases No-. 3665 and 6085, five per cent. upon seventy 
per cent., Instead, as he should have done, of five per cent. upon the 
full one hundred per cent. of the prices — which the said s juares 
and lots were adjudicated at the said sale of the 10th March, 1857, and 
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wherefore it is asked that the said report of the master be amended 
in accordance with said objection. 
(Signed) WM. REED MILLS, 
Nolicitor of Myra (' Glaines. 
(Signed) J. R. BECK WITIHL 
Nol. for Ni lh Orleans. Th ft. 


( i, rk’s (4 rtificate. 


UNITED STATES OF AMERICA : 
Circuit Court of the United States, Fifth Cireuit and Eastern District 
of Louisiana. 
CLERK'S OFFICE. 

[, Francis A. Woolfley, clerk of the circuit court of the United 
States for the fifth — and eastern district of Louisiana, do hereby 
certify that the foregoing OO pages contain and fornia full, com- 
plete, true, and perfect transcript of the record and proceedings had, 
together with all the evidenee adduced, on the trial of the case of 
Myra Clark Gaines vs. The City of New Orleans, No. 8825 of the 
docket of said court, except such papers as are stated in the stipula- 
tion of the solicitors of the parties, herein filed on the 2nd day of 
October, 1885, as missing; and also such other papers as are noted 
in said transcript, in cases No. 56635 and GOSS, in the order of their 
filing, as missing, which, after diligent search, could not be found. 

Witness my hand and the seal of said court, at the City of New 


Orleans, this 15th day of October, A. D. 1883. 
Senl U.S. Cireuit Court for the 5th Cireuit and Eastern District of La. 


Ih. A. WOOLFLEY, Clerk. 


Errata—The discrepancy in paging between No-. 6752 and 6771 
is occasioned by a clerical error, and so accounted for. 


lr. A. WOOLFLEY, Clerk. 
9395 Tue Unirep STATES OF AMERICA: 
Cjrenit Court of the United States, Kastern District of Louisiana. 
The President of the United States to Myra Clark (iaines, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the L nited States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a motion 
and order for an appeal filed in the clerk’s office of the cireuit court of 
the United States for the fifth circuit and eastern district of Louisi- 
ana, Wherein the City of New Orleans is appellant and you are appel- 
lee, to show cause, if any there be, why the decree rendered against 
the said City of New Orleans as in said motion and order for an 
appeal mentioned should hot be corrected, and why speedy justice 
should not be done to the parties 1) that behalf. 

Witness the Hlonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 12th day of June, in the 
vear of our Lord one thousand eight hundred and eighty-three. 


MK DWARD C. BILLINGS, Judge. 
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Y506 | Endorsed :| R. United Statescireuit court, eastern district 
of Louisiana. No. SS25. Myra Clark Gaines, appellee, US. 
City of New Orleans, appellant. Citation to appellee. 


Marshal's i, furn. 


Received June 13, 1883, by the U.S. marshal, and on June 13th, 
1883, I served a true duplicate of the within citation of appeal on 
Myra Clark Gaines, appellee herein, by handing the same to W. R. 
Mills, Esq., the atto’n’y of record for said appellee, in person, in the 
City of New Orleans, leaving the same with him. 

J. B®. G. PITRIN, 
U). ‘. Marshal, Kast rit Dist. of La.. 
By E. 8. CURRY, 
Dy U.S. Marshal. 


Personally appeared before me E. 5. Curry, a lawful deputy of J. 
R. G. Pitkin, U.S. marshal for the eastern district of Louisiana, and 
makes oath that he served a true duplicate of the within citation of 
appeal on the appellee herein named, as set forth in his official re- 
turn hereon. : 

KE. S. CURRY, 
Dy U.S. Marshal. 


Subseribed and sworn before me, June 14th, 1885. 
F. A. WOOLFLEY. 
Commissioner United States Ciremt Court, 
Kast ri District or Louisiana. 


Endorsed on cover: E. Louisiana C.C. U.S. No. 441. The City 
of New Orleans, appellant, vs. Myra Clark Gaines. Filed 19th Octo- 
ber, 1885. 
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X¥ X—Reeord of Suit No. 177 of the district 


court of the Confederate States for the 
district of Louisiana, entitled Gaines 
DO, DDORRS.... cencmbenmeies enna 
Record of Suit No. 178 of the district 
court of the Confederate States for the 
district of Louisiana, entitled Gaines 
00, MOVORIUEE cn cncms stint entin 
Record of Suit No. 179 of the district 
court of the Confederate States for the 
district of Louisiana, entitled Gaines 
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Record of Suit No. 2]1 of the district 
court of the Confederate States for the 
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court of the Confederate States for the 
district of Louisiana, entitled Gaines 


court of the Confederate States for the 


district of Louisiana, entitled Gaines 


, — ] 
vs. Parroce! 1: «een eames 


Record of Suit No. 226 of the district 
court of the Confederate States for the 
district of Louisiana, entitled Gaines 
00, PUYVOUL. «: capenndsneninnemnin 

Reeord of Suit No. 229 of the district 
court of the Confederate States for the 
district of Louisiana, entitled Gaines 
i: TF SE... « catieiinliatnies 

Record of Suit No. 230 of the district 
court of the Confederate States for the 


district of Louisiana, entitled Gaines 


ee ee ee 


———— — a 


—_——_ i. i. i a le 


— ee ee ~_—_- 


i: rn —_ 


Reeord of Suit No. 231 of the district 


court of the Confederate States for the 
district of Louisiana, entitled Gaines 


rs, Perez sei alc’ nj inn iii a 


Record of Suit No. 234 of the distriet 
court of the Confederate States for the 


district of Louisiana, entitled Gaines 


rs, Roumiea [eee eneaee ones + oa - 


Record of Suit No. 235 of the district 
court of the Confederate States for the 
district of Louisiana, entitled Gaines 


. » 
i i 


Original. 


249 


ye yf) 


20 


' 
. 
— 


the 
rn 


252 


24 


254 


\l 


Print. 


Boo 


a 
_s 
ic 


554 


Sob 


858 


360 


*p,re 
ote 


SOG 


369 


’ 
eraed 


XII INDEX, 


Original. Print. 
Exhibit marked XX—Reecord of Suit No. 238 of the district 
court of the Confederate States for the 
district of Louisiana, entitled Gaines 


Oi 255 oid 
Record of Suit No. 239 of the district 
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district of Louisiana, entitled Gaines 
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Record of Suit No. 263 of the district 
court of the Confederate States for the 
district of Louisiana, entitled Gaines 
Siti, IID... aioe siceitialin bieatisimate ieaiek ean dak 765 409 
Record of Suit No. 264 of the district 
court of the Confederate States for the 
district of Louisiana, entitled Gaines 
we, 1b. Fe... cuctae ein 265 412 
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Reeord of Suit No. 276 of the district 
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LXVIT—Extract from report of department of 

publie accounts to City of New Or- 

leans for 1872 as to **The Gaines 
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LX ITX—Reeord of suit No. 17506 of the then 
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Davis reaffirming testimony given in 


suits Nos. 3663 and 6085 .... .....-. 124 55] 
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lery of sales made March 10, 
Ress Gitk -weiitideniir sid ae 1 571 
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C.C. U. S. for district of Louisiana in 
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HOSS, 405] and 5099, dated April 30, 1877. 740 R18 
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rs. Lizardi et al., No. 2734. Act’ of sale 

from M. Grabiel to Wim. Crepple, March 

By IE ckinenisshants nits (ae Scwwes eaeawe engine 

Contract between Daniel Clark and Orleans Navigation Co.., 
Cietebel TE TSla+ scene ie — alsa 
Bond of Daniel Clark to Orleans Navigation Co... October 10, 


en ‘ ‘ . ss uneclenil: taeniilsk pshveites Sabicea 
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vomery in case No. 122, letter of John 

Dick to — . September I 
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Dick to B. Chew, August 15, 1816 -----. 
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Drown to Bev. Chew. May $1, S50 SO ey 


Hii —Referred to in deposition of W. W. Mont- 
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UNITED STATES OF AMERICA: 


Circuit Court of the United States. Fifth Cireuit and Eastern Dis- 


trict of Loutsiana. 


Usxirep Stratves ex rel. Myrna CLARK GAINES 
re. -No. 10316. 
Ciry oF NEW ORLEANS. 


To the honorable the judges of the circuit court of the United States 
for the fifth judicial circuit, eastern district of Loulsiana: 

The petition of the United States of America on the relation of 
Myra Clark Gaines, a citizen of the State of New York, residing at 
Brooklyn, shows that the City of New Orleans, a corporation of and 
Within the State of Louisiana, under the statutes of Louisiana, Is 
indebted to your petitioner, according to a Judgment and decree 
rendered in this court In favor of your petitioner, for the sum of 
one million nine hundred and twenty-five thousand six hundred 

and sixty-seven $3) dollars (81,925,667.85), with five per cent. 
2 Interest per annum on the sum of nine hundred and fifty 

thousand one hundred and ten dollars (8950110) from the 
lOth January, ISS1, until paid, and in the further sum of thirty-four 
thousand dollars (854,000) costs, with five per cent. interest per an- 
num thereon from LOth January, ISS1, until paid, and costs of suit, 
against the City of New Orleans, in the suit In equity No. 8820 of 
this court, which is specially referred to and made a part of this pe- 
tition to be used on the trial hereof and, the reeord of which is in 
this court In the suit aforesaid. 

Your petitioner says that this judgment and deeree is in full force 
and effect and is final and executive and is a valid charge upon the 
city aforesaid, 

Your petitioner shows that the cause of the judgment and decree 
consisted of an lnplied contract made by the City of New Orleans 
with vour petitioner in the month ot , 1854, when it entered into 
the possession of certain property known as a partner of the “ Blane 

tract’ in the said ¢ 1 of New Orleans, to pay to your peti- 
o tioner the fruits, rents, and revenues which might have been 
orethy red thi re from had VOUr petitioner hot been hindred and 
prevented from getting the possession of her said premises by said 


{} 


City of New Orleans anid Its SUCCCSSOrs, 

That by the act No. 71, of the Pamplet acts of 1852 of the State 
of Louisiana, the said City of New Orleans assumed the payment of 
said obligation to your petitioner and became Hable therefor. 


— 
. 


Your petition r states that no part of the judgment or deeree has 


be 1} patel ; that the alc judement has been duly registered with 
the comptroll r of the City of New Orleans, and that a writ of fue re 
facias las issued from this hon. court and been placed in the hands 
of the United States marshal in and for this distriet, and a demand 
made by said marshal upon the mayor of said city for the payment 
of said judgment, which was refused; that subsequently a writ of 


1—256 


woes Ge I Mil <I ego teme tee 
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garnishment was issued against third persons supposed to have prop- 

erty 1) their POsst ss1on eh! LO the defendant in CXNeCCU- 
tien particularly to the extent of forty thousand dollars, and 

that petitioner Is willine ana 11 readiness tO have the said 
writ of mandamus defined and limited to the colleetion of a tax sufh- 
cient to pay what remains of her said judement after it 1s eredited 
with what is realized from said writ of garnishment. That the said 
City of New Orleans has no property. other than that above men- 
tioned subject to execution known to vour petitioner; that executions 
similar to hers have been frequently tssued in this court and returns 
thereon made: No property foun lL That the said city denies its 
obligation tO pay said deeree or to collect anv tax for the praryvrne hit 
of said judem nt and decree, or to collect anv tax for the payment 
of the debt of the said city, and will make no effort to pay this debt, 


lila thriat ate hones Cill De brsucde by the ordinary process of this 
court, as the said city has no property subject to execution, and that 


sid conduet Ol} the peur ot Lhe sald city Is wil-ful illie (| Mise hie VOUS, 
and is a great wrong to your petitioner. 


a4 


D Your petitioner prays that this hon. court, in execution of 


Orleans. the COLTON eounell thereof, ana each and cCyery member 
Ol the Sire, and LO ench and every of the sud CILY whose duties 


Stan i] ; , . ? : 1] : . ( , c. A > ‘ ] > 
relate to the assessment and collection of taxes, Cirecting and re- 


Ss process, cause 2 mandamus to issuc to the ( itv of New 


: 


quiring them to levy ahd ap portion ad tax upon all of the taxable 
property within the said City of New Orleans, sufficient in amount, 
after making the same allowance for Insolvencies, delinquencies as 
the law makes for “general purposes, to pay said relator or her 
attorneys of record the amount of judgment recovered by her in 


this court on the oth day of May, 1885, in the suit entitled Myra 


Clark Gaines vs. City of New Orleans. No. 8825 on the docket of 


this Court, the =Uinh) of OC mil lion nine hundred and twenty-five 
thousand six hundred and sixty-seven ;%%, dollars, with five, per 
cent. Interest per annum on the sum of nine hundred and 


{} fifty thousand one hundred and ten dollars from the 10th 
Jan uary, ISS], until paid, and in the further sum of thirty- 
four thousand dollars costs. with five per cent. interest thereon from 


the ] oth aon of January, ISS], until pala, and costs of court in No. 
SS?5. thre said City of New Orleans to b eredited on the sald judg- 
ment with the amount realized from the writ of garnishment above 
mentioned. 

Your petitioner prays for a citation to the said City of New Or- 
leans, and for such other and further relief as may be necessary to 
the execution of the judgment aforesaid by a due assessment | upon 
the taxable property of the said city aforesaid. 

(Sicned) WM. REED MILLS, 
A. GOLDTITWATTE, 
J. WARD GURLEY, Jr., 
Sols. for Compl't. 
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THe Sravre or Lovutstana, Ciiy of New Orleans: 


Myra Clark Gaines, being duly sworn, deposes and says: That all 


! 


the allegations and facts in the foregoing petition are true and 
correct, 


(Signed) MYRA CLARK GAINES. 


ee 


Sworn to and subseribed before me this sixth day of June, A. D. 
LSS3. 
(Signed) ANTHONY SAMBOLA, 
| O S. Cam rr. (CiVrenuil Court, ast. Dist. of La. 


Let an alternative writ of mandamus issue herein as prayed for, 
returnable on Tuesday, the 12th day of June, 1885, at 11 o'clock, 
a.m. 

June 6th, 1885. 

(Signed) EDWARD C. BILLINGS, Judge. 

Reeeived June Oth, ISS3 by the U. ‘. marshal. and Oli the 7th 
day of June, 1883, I served a true copy of the within petition for 
mandamus on the City of New Orleans by handing the same to W. 
J. Behan, mayor of said city, in person, In the city of New Orleans. 

June 8, ’S5. : 

(Signed) J. & Gs Flin 
Marshal: feast. District of Louisiana. 
By JOS. DEVONSITIRE, 
D’y Marshal. 


s Motion ln (uash Petition. hiled ine Lith. ISS. 
Circuit Court of the United States. Eastern District of Louisiana. 


Tue Unrrep States er rel. Myrna Clark GAINES 
rs. -No. 10516. 
Tue Crry or New Or.eans. } 


Now comes the City of New Orleans, through Chas. I. Buck, city 
attorney, appearing herein as a corporation through the said attor- 
hey pro hae vice, for the Purpose of this motion only, and moves the 
eourt now here that the said MI \ Pil Clark Gaines, the relator lhe rein, 
through her counsel, show cause, 1f any they have or can show, on 
Tuesday, the 12th Lay of June, at 11 o'clock a. m., why the rye tition 
herein, the order for the alternative writ of mandamus, & all pro- 
ceedings herein shall not be quashed, set aside, and held for naught 

« for reasons and causes Appearing on the face of said proceedings ; 


that is to “ay, the following reasons and causes amongst others: 

y Ist. That the petition and proceedings herein and all mat- 

ters therein stated and shown, do not show or disclose any 

right to relief prayed for, or to any writ or order of mandamus, either 
alternative or peremptory, Or to any order for such writ or relief. 

2d. That if the relator has or can be entitled to any writ of man- 

damus Lo compel any Het of levislation (1) the prar't of the legishitive 

department of the government of the City of New Orleans, proceed- 
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Ings LO that end are and niust Ly addressed to and command each 
and every member ot thre ecounell ot seid city, ania that. if otherwise 
regular, the proceedings herein are, on the face thereof, dete clive anil 
void, for want of the proper parties respondent 
3d. That the papers, pleadings, ind record herein disclose no law- 
ful cround or showing which Cuil) 11) law authorize. Warrant, or jo l'- 
mit the issue of any writ of mandamus, peremptory or alternative, 
against the City of New Orleans, or any oflicer or department of the 
eovernment thereof, nor any Warrant or showing for the order 
10 or allowance ot any such writ to be laid Upon any officer or 
legislative body forming a braneh or department thereof, 
Ath. That no alternative writ of mandamus has been made, sealed, 
or served on any officer or department of the government of the City 


of New Orleans, nor lias any rule to show cause why such writ should 
not be granted and issued been served on any respondent, and there 


is no writ or paper upon which or to which any respondent can 
make any return or show any cause or make any issue Inany lawful 
form or manner, or protect Hs rights In the due and regular order 
of pleading. 


~ ry 17 . as } } ,° : ° 
Sth. That all of the pleadings, orders, and proceedings In this 
eause are lrrecular, uncertain, sulliclent, ntormai. defective, vod. 


and bad on the face thereof, and do not relate In any manner to any 
matters, not matter of discretion on the part of the council of the 
City of New Orleans in the free exereise of its legislative 
1] power and will, and not the Imperative command or duty 
imposed by any imperative Jaw. 
And it is ordered by the court, that the relator or her counsel be 
served with this motion, and show eause as moved herein. 


Reeeived June 11, 1883, by the U.S. marshal, and on the same 
day, month, and year I did serve a true copy of the within rule to 
quash petition for alternative mandamus on Mrs. Myra ©. Gaines by 
handing the same to W. R. Mills, Esq., her attoruey of record, in 
Ret'd sam day. 

(Signed) Js. o & Faernan. 
U.S. Marshal, bk. Dist. of La., 
By bE. Ss. WURZBURGER, Deputy. 


Order fai Motion tf) f dite: i 
‘ 
ixtract from the Minutes. \pril Term, 1SS3. 
New OrLEANS, Tuesday, June 12, 1883. 


12 Court n . 
ward C. Billings, district judve. 


City oF New ORLEANS. } 


This Cause Came Ol) to be at ara (>) th notion made hy the le- 


Ip 
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fendant on yesterday to quash the petition herein, the order for 
alternatives, writ of mandamus, and all proceedings herein, and was 
argued by counsel. 

On consideration whereof it is ordered, that the motion be refused, 
and that part of said motion which refers to the insufficiency of the 
illegations of the petition be referred to the return. 


Answer of the City of New Orleans. Filed June 12th, 1883. 
LS. Cireuit Court. 


THe U.S. ex rel. Myra C. GAINES ) 
U's. > No. 10316. 
City oF New ORLEANS. 


Now comes The City of New Orleans, and for exception 

ls answer and return to the petition herein filed, reserving the 

motion to quash, and dismiss on the face of the Papers, and 
making same partof this return, answers and says: 

That the relator had no right to issue execution on her judg- 

ment, because, within ten days after its rendition, this respondent, 

the ( ‘ity of New Orleans, applied by motion for an appeal from sid 


judgement to the Supreme Court of the United States to operate as a 


supersedeas, which motion Wiis eranted, and the bond for super 
sedeas fixed; that having made said appheation, and said appeal 
having been granted, this respondent had sixty days from the ren- 
dition of said judgment to furnish said bond for the supersedcas ; 
that said delay does not expire until the 15th July, 1853, and no 
execution can lawfully issue before the expiration thereof, and the 
exccution of the relator Wiis issued before said delay head ( xpired, 
That even if the said execution had not been stayed and 
14 suspended ils it Was I suid application for the appeal, the 
plaintiff having issued said execution, which is now in the 
hands of the marshal, the plaintiff can have no relief by man- 
damus, which in no ease can be granted until the writ of execution 
is returned unsatisfied and all other remedies to obtain satisfaction 
are exhausted. 

That the legislative power of the City of New Orleans is vested in 
the common council, not in the mayor, or any other officer, but 
solely in said council, and any mandamus to compel the levy of a 
tux must he directed Lo the said counell and the niembers thereof. 
hence no relief Cali he awarded 1) this proceeding because the Coun. 
cil is not a party to this proceeding. 

That this proceeding is illegal, because there Is neither exhibited 
a rule to show cause why the writ of mandamus should not issue, 
nor bas there been issued any alternative writ, hence there is no 

issue formed on which any adjudication can be made. 
i That the petition of the relator shows no cause or basis 
basis for the issue of the writ of mandamus claimed by the 
relator, and none of the conditions eXIst to authorize said writ. 

That there Is no — to authorize the LiixX claimed by the relator. 

no mandamus can Issue to enforce any tax not directed by law to 
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be imposed, and not only is there no law to warrant said tax, but 
the law prohibits any such tax to be imposed. 

That the power of taxation possessed by the City of New Orleans 
IS limite d: that the said lmnit Imposed by the act of the Legislature 
of Loutsiana of ISi6, No. ol, of the si ss1on acts of IS76, Wiis O11 ana 
one-half per Centcub on the dollar of all the assessed values liable LO 
be taxed, which said limitations was, by said act, declared to bea 
contract with the bond ereditors of said eity and with the LAXPAVers ; 
that by the constitution of the State, adopted in Deeember. Is7%), 
and now in foree, the limitation upon the taxing power of the city 

is one per centum upon the dollar of the assessed valuation 
Lf of all the property of the city subject: to taxation, which limi- 
tation Is expressed in said Instrument as fol.ows, to wit’ 


—— 


“No parish or municipal tax for all purposes whatsoever shall 
exceed ten mills on the dollar of valuation.” 


Constitution of IS7%. Art. EV). 


And under said act of eighteen hundred and seventy-six, five mills 
of the tax therein authorized was for the bondea debt of the CILY, 
ily appears by the said act and by article 209 
the 
ti 


all of which more f ) 


State, specially referred LO for fuller expla- 


of the constitution of the 
nation and greater certainty. 

That under the charter of this city it is required in each year to 
prepare a budget of expenses for the year which shall exhibit all 

the items of corporate expenditure, & thereafter shall levy the 
ly taxes to pay said corporate expenses; that pursuant to these 

provisions the council of the city in December, 1882, adopted 
suid budget of expenses and certain amendatory ordinances for the 
current vear, ISS5 all of which more fully appears by the city char- 
ter, contained in the act number 20, of the Legislature of 1SS2, and 
by copy of said ordinances adopting the budget herewith filed and 
made part hereof as Exhibit A, being ordinanees No. 49, 50, and 
lOO CLS. which were specially referred to for fuller explanation 
and greater certamty., 

That in accordance with the law the council is now about levying 
the taxes to provid for the corporate CX Pechses exhibited by sald 
budget, the requisite ordinance for that purpose having been intro- 
duced in) thie ecounell on the Oth day QI June. ISS3, lead over lor one 
week, as required by said charter, when it will came up to be passed, 
and copy of said ordinance, marked Exhibit B, is herewith filed as 
part hereof; that the assessed valuation of all property of this city 
Is, forthe vear 1SS85,one hundred and thirteen millionsone hundred & 

thirty thousand two hundred and sixty {48 dollars 
LS (S115,150,262.75), as shown by the assessment-rolls of the city, 

and made part hereof: that the taxes proposed to be levied 
by the counell upon that assessed valuation are as follows, that is 
tO Say: 

One per contum upon the dollar for the police, the lighting of the 
city, the public schools, court-houses. salary of officers, and others 
necessary of the city COVECTHIMNCHE, 

live mills or one-half of one per centum for the bonded debt of 


Sp 
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the city, existing in the form of premium bond, being the tax pro- 
vided exclusively for that form of the bonded indebtedness by said 
act of 1876. 

Five mills or } of one per centum for the bonded debt of this city 
other than premium bonds, being the tax provided exclusively for 
the said debt by the act of No. 5S of 1582, specially referred to for 
further explanation and further certainty, the courts having decided 
that the limitations in the constitution of 1879 had no application 
to the taxation for said bonded debt, which antidated said Iimita- 
tions. 

And, further answering, this respondent shows that said 
1‘) tux of ten mills for the police, lights, schools, court-lhouses, 
salaries ot oflicers, and other CX pPechses oO the FOV rhitnent 
levied upon said assessed valuation of one hundred and thirteen 
millions will barely suffice, with all other sources of revenue at the 
command of the city, to provide for the wants of the government 
incident and absolutely essential to its existence that the law re- 
quires n framing the budget: that 25, twenty-five, per cent. or one- 
fourth of the estimated receipt or total revenue shall be set apart for 
public improvements, and the city is confined for her alimony to 
79% of her revenues. 

And -this respondent further shows that said taxation for the 
bonded debt, levied Upon the same assessed valuation, ts all of it abso- 
lutely required to pay the interest, principal, allotments of premiums, 
bonds, and premiums required to be paid for the current year for 
and on aceount of said bonded debt and out of the taxes of the 
year. 

And respondent shows that the said tax of ten mills for 

20) the essential expenses or the alimony of the city government 

and said taxes for the bonded debt are all the taxes which 

the City of New Orleans is authorized or permitted to levy under 

the limitations aforesaid, imposed by the constitution and laws; that 

the full measure of the taxing power possessed by the city will have 

been exerted and exhausted when said taxes will have been im- 

posed, and there is no law whatever to authorize the tax by the re- 

lator demanded, but, on the Contrary, said tax by her claimed ts 
prohibited, 

Further answering, this respondent shows that the laws of Lou- 
Isiana prescribe the mode by which pavinent of judgments aalnst 
the city Is to be enforced; the judg nt is to be registered in the 
office of the comptroller, and Lo he paid In the order of revistration ; 
that the fund provided for that payment is such amount as the 
common council can set Lp from and out of the annual reve- 

nues of the year, to be thus set apart and designated in the 
21 annual budget, to which fund the judgment creditors are re- 

stricted, and payment from which is to be awaited by them, 
in the order of registry, all of which more fully appears by said act 
prescribing such mode of payment, being act No. 5 of the Legislature 
of Louisiana of 1870, and is specially referred to for fuller explana- 
tion and greater certainty. 
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Respondent shows that the relator has availed herself of that act, 
registered her judgment, and that the amount of judgments regis- 
tered before that of the relator, and entitled to priority of payment 
over her, is in excess of five hundred thousand dollars, as per Ex- 
hibit D, made part hereof; that the appropriation in the said budget 
of 15583, to pay all said registered Judgments, is five thousand dol- 
lars; that the relator is confined to said mode of obtaining payment ; 
must await her turn for satisfaction from such fund, and from such 

other appropriations as under said act of 1570, may here- 
22 after be made; has no right to any relief otber than such act 

affords ; and to award her the tax she claims would not only 
be without legal warrant, but would give her an entire preference 
over all other judgment creditors of the city awaiting payment on 
said registry. 

Respondent denies that the relator is, or ever was, a contract 
creditor of this city, express or implied, or that the city ever had 
any relation whatever with the relator from or out of which there 
could arise or exist any contract, express or implied; but the judg- 
ment on which the relator founds her claims decrees the sum- therein 
awarded to her upon the ground that the city has commitec a tort 
or wrongtul act which the Judgment determines has been a con- 
tinuing wrong from 1S— to the present; and this respondent shows 
that judgment creditors of that class are wholly dependant upon 
the legislative discretion, and confined to such provisions as the: 

Legislature makes for them, which is contained in said act of 
25 1S70, binding on all judment creditors of the class of re- 
lator. 

Wherefore this respondent prays that there be judgment in its 
favor, dismissing relator’s petition and for general relief. 

(Signed) FF. BUCK, City Atty. 
H.C. MILLER & 
J. R. BECKWITH, 


Of ( Ounge 4 


W. J. Behan, duly sworn, deposes and.says: That he is mayor of 
the City of New Orleans, and that all the matters of fact in the fore- 
going answer and return contained are true and correct to the best 
of his knowledge and belief. 


(Signed) W. J. BEHAN. 


Subseribed and sworn. to this 12th day of June, 1885, before me. 
(Signed) J. A. CHARBONNET, 


Commr U.S. Cirenit Court. Kastern District of Louisiana. 
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List of judgments against the City of New Orleans registered at the 
comptroller’s office. 
Judyment creditor. Date of registry. Amount. 
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Judgement creditor. Date of registry. Amount. 
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Judement erecditor. Date of registry. Amount. 
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Judement creditor. Date of registry. Amoun.. 
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Judgement creditor. Date of registry. Amount. 
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Judgment creditor. Date of registry. Amount, 
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A true copy from books in comptrolier’s office. 
New Orleans, June 12th, 1883. 
(Signed) 


TH. BUISSON, 
kor ( omptrolle ve: 
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Document Filed with Answer June 12th, 1883, by Committee on Budget 
bape HiSES, 


An ordinance to levy city expense and debt, tax for the year 1883. 


Section. 1. Be it ordained by the city council that a tax 

Ot of two per cent. on the assessed valuation of all property sub- 

ject to taxation within the limits of this city, as per assess- 

ment rolls be, and the same is hercby, imposed, payable as soon as 

the tax-bills shall be ready, of which notice by publication shall be 
given to the taxpayers. 

Section 2. Be it further ordained, That said two per cent.(2 % ) tax 
shall be, and is hereby, apportioned according to law, as follows: 

-One per cent. (1%) for alimony of the city, to be styled the City 
Mxpense Tax, 

One per cent. (1%) imposed under authority of act No. 51, acts 
of 1876, and decisions of the supreme court of the State thereon, 
and act No, 58, acts of session of ISS2, to be styled City Debt In- 
terest and Redemption Tax, the whole to be specially appropriated 
according to law. 


COUNCIL CHAMBER, 
New OnrnLeans, June 12, 1883. 
This is to certify that the above and foregoing is a true and cor- 
rect copy of an ordinance introduced by. the committee on budget 
expense, &e., in the city council on Tuesday, June Sth, 15835, read 
in full and first offering and ordered to lay over, in 
O38 accordance with city charter, as will more fully appear by 
reference to the proceedings of the city council of date June 
», S58, under the head of “new business.” 
(Signed) W. HH. MICHEL, 
Asst Cle rk and Acting Cle rk of Cily Council. 


Document Filed with Answer June 18th, 1SS3. 
()flicial. 


Mayoratty oF New ORLEANS, 
Ciry Hany, 30th December, 1882. 


An ordinance adopting an estimate of the revenues of the city of 
New Orleans for the year 1885. 


Be it ordained by the council of the City of New Orleans, That 
the following estimate of the revenue for the year ISS3 be, ana the 
same Is hereby, adopted : 

l. Tax of ten mills on the valuation of real estate & 
personal property, as per assessment-rolls oft 
$117,122,167.14, for interest on redemption of 
bonds, as per acts 51 of 1876, & 58 & 6S of 1882_$1,171,221 67 
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a Tax ot ten mills Ol} $117,122,167.] { 


Oe GHEY CEDONITE..n. 6055s sic $1,171,221 67 
ee ED ALLE ETT OEM 
GS ER ar Ae pea gO rc SRA W581 S4 

5. Bills receivable ite peep 1? 500 
oOo 6. Interest & law charges- see 27.200 OO 
7 ee & F008 .nnnwcnnus a 20.000 00 
I O00 
a ee en 3,000 
10. Sales of vehicle numbers. -—-_-- .- 1400 
11. Boys’ house of reiuge ..... ss acai tials 2) 
LE Pe een. TOO 
LLL LAL RT ae OOO 


L.GS6.305 5] 
Less 25% reserved as per sections 65 


& 66 city charter.............. 421,575 87 
1,264,727 64 
14. Wharves & landings as per contract ...-....---- LO,757 55 


S1505 485 19 


Adopted by the council of the City of New Orleans, 29th Decem- 
ber, LSSz. ‘ 
M. McoNAMARA, 

Clerk of Counsel. 


Approved Oth December. 1SS?. 


W. J. BETLAN, Mayor. 


A true COpy. 
C. L. WALKER, 
Necre lary to the Mayor. 


MAYORALY OF NeW ORLEANS, 
Crry Hann, 50th December, 1882. 


(No. H0. Coune)] series. ) 


An ordinance adopting an estimate of the expenditures of the 
City of New Orleans for the year 1583. 
Be it ordained by the ecouneil of the city of New Orleans. 
40 That the following estimate of expenditures Gneluding police 
ana schools) for the year 1SS3, be. ana the same Is hereby. 
adopted : 


Contracts—tire department . 


New Or'ls fire dep’t -.---- i ee 
Sth dist. “ ih SEE EN ENT ENT aR 14.000 00 
a re 
7 “5 " oe renee a a 12.500 OO 


$204,500 00 
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Lighting the city: 


Fe. GR GR Be Oia tet ence ee oe 
st’d cost of lighting public b’Vd’g_.---- = 10,000 00 
doting Gi & Ft Geb. nccnccnncuse bene OF 

“ fn 


4 715 OO 


Department of public works: 


Office salaries & expenses of office perenne 3, S00 
Streets, bridges, draining machines, wages 
ot CR OE ic idinaia rnin: cats aoe Gl 


224429 61 


Department of police WV public buildings : 


Salaries & expenses of offic dindawweuea o.Lov 
i » eee LG.S40 
FUND OU tienen ieedpinconniensgalee 2 OU 
squares - - AOS SRE 9 SE NCEE SOR I S O00 

boys’ hous se of refuge is eked dais seed ciliate 15.100 
meameves OF Gate ee Gc. nn tou notudeas Lao 
Cemeteries ....--- ns iia alii athe aaa a DOO 
Conveying prisoners, for: we, Ke.. hiteeieil 1 200 
lire alarm telegraph ....-. os ee a 15.500 
Police jail __- : ee RMON 5.320 
Maintenance of prisone rs ‘ . s 13.089) 
Court-lhouse salaries ....2---_ me mt 
Ilome of aged, infirm. wee » O00 

t] epairs to public buildings... 222 LO.000 
engine houses ...---~-- 5.000 

city hall buildings--~-—- 1 O00 

Publi ic sinks as per contract - iia ? 400 
porters for district courts ~~~ -~-. on LOSO 
expense of supplies for parish iciteieiaeasacl | - e 


7 ATD OO 
Department of assessments 
Salaries iN CN pehses in accordance with 
Doe. a RS ee ee cs ec : 
[xtra expenses In making assessment in 

ae 3 eas : " > OOO) 


LG.000 


19 000 00 


Department comptroller : 


Salaries & expenses —.--- eee 9 O00 
Tax mortgaged registers, Ke. oan “— booO 
GEES 5 OSE Re 


23,500 00 


Department of city treasurer : 
Salaries and OXpenses ...... .. ---- hiatus Ane es 12.500 ()) 
Survevor's office : 


Salaries & expenses, including surveyor & one Inspector 10.000 00 
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Mayor's office : 


NI NN ice bin wi ci-dncinw tens pecs eeeoeilatiiniagiiainn 


City hall building: 


Salaries of librarian, keeper of archieves, and porters 


City council: 


. GAINES. 


Ee I, OO iis ets ceaene 8 900 - 
Sergeant-at-arms ~~. Sane g ee ae re 3.600 
Three committee clerks .... siete lel ltacatatti ti atti SH) 
EE DOIN Nene iced . 300 

L2 City attorney’s office : 

Salaries & CUO oa iter inte siti ren ies wenn LO.500 OO 


Public printing : 


Proceedings of council. -.--. ~~~ Car ren LO.000 OO 
Criminal «& city courts: 
Yearly payment on St. Patrick’s Hall-. 6712 65 
Insurance on same... -_--- . 212 50 
Kent of : 2d city court (@ do) pr. month. 120) 
Ath : » 2 ” a SOO) 
a3 room for court (@ 50 = ndicuein HOU 
central police station ---- oO ,00 
“ “ “ “ See GOO 
Interest on Park notes - nee aa roe 7 AO) 
I a oss etic ; LSOU 
Salaries for employees - el D300 
Jury RNIN i hchinksnintlin nisatbineicipilicata State 3,600 
Mayor & 4. ran one ere eR 
i 
PONS GE GTPRONG.... occ cnnqcccunan 
LAL LOA TER OO EN OTN 
Coroner & assistant... -__-. a 8 000 
Stationery se ascaleniiitienthlegte ) elisa 100 
Salaries of recorders & clerks _.____._-- 
Stationery, fuel, ete., for courts... ..__- 
NE SEEN ED LITTER NONI EO 
I Sienna Ae SOR PR Ser 


Krection 7th — dist. fire alarm  tele- 
I direc tical sauititiiainloiiomsinic ees 

43 Wharves & landings for harbor 

lice sas se silt ais aia a | 


Wharfingers, contravention clerks, other 


employees —~- Le Sean ee Nee TREE tae ; LO.O00 
Ordinance No. 7.482. 6th & 7th districts risy) 


50.000 ° 


5.000 OO 


4.620 00 


$8,000 00 


11.845 13 


10.700) OO 
17. OOO 
6.000 
L1S1S 
0.000 


S100 
2O.600 
2 OOO 
IS5.000 
LS5.000 


5.000 


LU 7oO7 OO 


S1,005,485 19 
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Adopted by the council of the ¢ ‘ity of New Orleans 29th December. 
LSS2. 
M. McNAMARA, 
Cl, rk: oft ¢ ‘ouneil. 
Approved 90th December, 1SS2. 
W. J. BEHAN, Mayor. 
A true copy. 
C. L. WALKER, 
Secre lary to the Mayor. 


Official. 


MAYORALTY OF New ORLEANS, 
‘City Haun, 9th Feb’y, 1883. 


(No. 100. Counell series.) 


An ordinance amending an ordinance adopting an estimate of the 
expenditures of the City of New Orleans for the vear ISS. 


Be it ordained, That the under-mentioned items in the estimate 
of expenditures of the City of New Orleans for the year 1883 be 
altered and amended as follows: 

Under the head of “ Lighting the city with oil,” from $15,000 to 
$12,128.12. 

Under the head of “ Dep’t of publie works,” office salaries, and 

eCXpechses of office, from 83,800 to $5,000. 
44 Under head of “Department of public works,” streets, 
bridges, &e., from S220 429.61 to S198,010.00. 

After the second item in “ Department ot publi works,” streets, 
bridges, ac. add materials, 851,541.49. 

Under the head of “ Department of police & public buildings,” 
salaries & expenses of office, from 835,150 to $5,000. 

Under the head of * Dep't of police WN public buildings,” markets, 
from S16,540 to $15,520. 

Under the head —* Dep't of police W public buildings W public 
pounds,” from S? OOO to S?2.1L00. 

Under the head of “ Mavor’s offiee,” salaries & expenses, from 
85.000 to 83.500. 

Under the head ot * City hall building,” salaries of librarian, 
keeper of archives, & porter, from $1,620 to $4,260. 

Ll nder the head “— Salaries for cmiployees in parish prison,” 
S000), 

That this item be striken out, having been transferred to “ Dep’t 
of improvements” in the account of materials, $300. 

Under the head of “ Dep't of publie b'Td’gs,” expenses of supplies 
for parish prison, from $15,000 to 815,750. 

Adopted by the council of City of N. OQ. eb’y ith, 1883. 

M. MceNAMARA, 
Clerk of Council, 

Approved 9th Keb’y, LSS3. 

W. J. BEHAN, Mayor. 

A true copy. 

C. L. WALKER. 
Secretary to the Mayor. 
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AD Hleartng and Nubmission of Motion for Mandamus. 
extract from Minutes. April Term, 1885. 


New Orteans, Tuespay. June 12th. 1888. 


Court met pursuant to adjournment. 
Present: Hion. bk. C. Billings, district judge. 


U.S. ex rel. Myra CLARK GAINES : 
ss. é » No. LOSL6, 
Ciry or New ORLEANS. 


This cause Came on to be heard Ol} the petition and return of the 
respondent to ‘the same, and was argued by the counsel for the 
parties, respectively, and submitted. 

Whereupon the Court took time LO consider, 

The relator offered in evidence in support of her petition— 

1. The record proper in case numbered 8825 on the docket of this 
court, consisting of the bill, the amended bill, the answer to bill, and 
amended bill, the replication to the same, the opinion of the court, and 

judgement of Sth May. ISS5. 
46 2. The writ fieri facias in said case No. 8825, and return 
thereon, so far as made by the marshal, the same having been 
produced by E.S. Wurzburger, deputy marshal. 

o> Lhe garnishment, proceedings, and answers of the cvarnishees 
In said suit No. SS25. 

!. The returns of the marshal on the writs of flert facias in suits 
numbered 10213. S535. LOL9OS. 1LOLS3. 9697. O7T31. 1009. 9955. 10149 
1OOS1], LOOS2Z, S899, 10041, 10141, 9774, 9666, 95815. 9790, D768, 
Yod4, 9506, 9551, D444 on the docket of this court. 


Bill of Lvceptions. hiled June | Ith. ISS55. 


United States Circuit Court, 5th Judicial Cireuit for the Eastern 
District of Louisiana. 


Uxirep STATES OF AMERICA ex rel. Myrna CLARK GAINES | 
is, No. LOS16. 
Ciry or New OrLEANS. 


NMlandamus. 


be it remembered, to wit, on the 12th day of June, 1883, 
47 of the April term of said court, of ISS5, this cause came on 
for hearing, the said relator being represented by her counsel 
therein, and the seid respondent being represented by (Charles I, 
Buck, city attorney, J. It. Beckwith ana I. CU. Miller, of counsel ; 
the said cause was called for hearing upon the petition and motion 
of the respondent, City of New Orleans, the return of the City of 
New Orleans, as the same appear and are on file and of record. — 
Whereupon, both parties being I’ addy, the respondent claimed the 
night of tria!] by jury, which the COUPrt, Upon objection by the relator, 
refused upon the ground that this proceeding, though in form of a 


writ of mandamus. was in fet a procecding In a cause in equity 


nae dl — 
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and triable as sueh, to which said ruling and refusal of the court the 
said City of New Orleans, respondents, by her counsel, did then and 
there except; that whereupon the said relator did produee, and sub- 
mitted, and exhibits the following evidence in said cause, and no 
more and no other, viz: the record in the case named In re- 
1S lator’s petition being No. 5825 of the docket of the circuit 
court, consisting of the bill and amended bill of complaint, 
the answers to said bill and amended bill, the replications to the 
same, the opinion of the court filed May 5d, 1585, and judgment and 
decree of the court therein, dated May oth, ISS5, and the writ of 
fieri facias issued in the said cause No. 8825, and the return thereon, 
so far as made by the marshal; the garnishment proceedings, the 
answer of the garnishees in the said suit No. SS25. 
Bill of complaint referred to and made part of foregoing bill of 
exceptions: 
Bill of Complaint. riled August Vth. IS 7%). 


Myra CLARK GAINES ) 
vs, - No. SS25. 
Ciry or New Or eans. J 


To the honorable the judges of the circuit court of the United States 
for the fifth circuit and district of Louisiana, sitting In equity : 
Myra Clark Gaines, a citizen of the State of New York, residing 

in Brooklyn, in said State, brings this, her bill of complaint, 
4s) against the City of New Orleans, a corporation established by 

the laws of Louisiana, located in the parish of Orleans, and 
thereupon your oratrix complains and says— 

l. That Daniel Clark, late of the City of New Orleans, in the State 
of Louisiana, at the time of his death being seized in fee simple and 
lawfully possessed of certain lands and negro slaves, rights, credits, 
and other property of great value, did, on or about the 15th day of 


July, in the vear eighteen hundred and thirteen (1515), duly make, 
execute, and publish his last will and testament in writing; and, 
thereupon, amongst other things, acknowleged your oratrix to be 
his legitimate and only child, and bequeathed to her all the estate, 
whether real or personal, of which he night be possessed, subject 
only to the pavinent of certain legacies thereinatter named: and 
that the said testator departed this life on or about the l6th day of 
August, in the year 1813, not having revoked or annulled the said 
last will and testament or the provisions therein for the benefit of 
your oratrix aforesaid, but leaving the said last will and every part 

or portion thereof in full force and effect, and that after the 
OO death of the said testator, to wit, on or about the ISth day of 

January, 1855, your oratrix applicd to the second district 
court of New Orleans, the court having jurisdiction of such matters 
for the probate of the said will; that upon the hearing of the appli- 
cation of your oratrix the said court rejected the same; that after- 
wards in due time the said cause was appealed to the supreme court 
of Louisiana, whereupon, after due proceedings, the said supreme 
court reversed the Judgment of the said second district court and 
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proceeding to render such judgment is should have been rendered 


by the lower court, ordered, adjudged, and decreed that said will of 


Daniel Clark, dated July 13, 1813, asset forth in the petition of your ora- 
trix, be recognized as his last willand testament, and that it be received, 
recorded and executed as such; that on the 25d February, 1856, the 
mandate of the supreme court Was filed and recorded in the said 
second district eourt, and the sid will Was duly recorded in the 
book of wills of snd court, on the sald 25a day of lebruary, 

1856, in book 10, page 507; all of which will more fully 
ol appear from an authenticated copy of said will and the pro- 

bate thereof hereunto annexed and made part of this bill, as 


found on Paes ito Inclusive, of the printed record of the suit of 


Myra Clark Gaines vs. The City of New. Orleans, No. 2695 of the 
docket of this court, hereto annexed and referred to as Exhibit A. 

That the whole estate of sald Daniel Clark, by the laws of the 
State of Louisiana, and in pursuance of the said last will, vested in 
your oratrix (1) the death of the said testator. 

Il. And your oratrix further shows, that the said Daniel Clark 
made a provisional will in the year 1811, in which he made his 
mother, Mary Clark, his universal legatee, and Ole Richard Relf 
and Beverly Chew his executors; that said will of 1811 was pro- 
bated in the City of New Orleans, and said Relf and Chew qualitied 
as executors; that said will of 1811 was revoked by the said will of 
LS15. 
[1]. And your oratrix further shows, that aecording to 
o2 the best of her Information ania behef she became of age on 

the Sist day of December, 1827; that in tender Infaney and 
hefore the death of the said Daniel Clark she Was removed from 
New Orleans to Philadelphia, in the State of Pennsylvania, and was 
one of the family and bore the name of S. B. Davis; that until 
about the time of her first marriage, to wit, to William Wallace 
Whitney, which was about the year 1852, she was kept In ignorance 
of her history, parentage, rights, and even her name; that on be- 
coming acquainted with her parentage and rights, on or about the 
ISth of June, 1854, she instituted suit in the probate court of New 
Orleans for the purpose of proving said last will of said Daniel 
Clark, but that said suit was dismissed, as in’ case of non-suit, on 
the Sth June, 1836, your oratrix and her said husband, W. W. 
Whitney, instituted suit in the District Court of the United States 
for the Eastern District of Louisiana, known as suit No. 122 of 
the docket of said court, to set up the said will of 1813, and to en- 

force her rights under the same, and as hetr-at-law of the said 
5 Daniel Clark, by bill in chancery against this and various 

other defendants for various properties belonging to the said 
estate of said Daniel Clark threat the Supreme (‘ourt of the United 
States in 1844 held that the said will of 1S15 should be proved in 
the probate court of the State before any title LO property could be 
set up under it, and her claim as heir-at-law was finally decided 
against her in April, 1852, and on the I8th day of January, 1855, 
your oratrix filed her petition to have the said will of 1813, of the 
said Daniel Clark probated, which was done on the 17th December, 


| 
| 
~ | 


— 
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1855; received and recorded in the said second district court as 
aforesaid on the 25d February, 1856. 

IV. And vour oratrix further shows, that in the aforesaid bill in 
chancery, No. 122, filed as above stated, July 28th, 1836, and in 
various supplemental bills and amendments thereto, your oratrix 
claims, as besides other properties belonging to the said Daniel 

Clark at the time of his death, and therefore vested in your 


O-4 oratrix, though at the time of filing of said bill, in the ille- 
gal possession of the said City of New Orleans, the certain 


tract of land bene the tract desertbed in) said bill as number six, 
a pi Ce, parcel, or tract of land situated in the puarter of Bayou 
St. John, in the parish of Orleans, contalming about one hundred 
and thirty-five arpents, and adjoining the road of the Canal Caron- 
delet, and the land of EK. Conchieux, running thence along Broad 
street to Bellechasse street Ly thi fauboure St. John, and the land 
which, in the month of OGctober, 1821, was owned or possessed by 
Mr. Herey; thence to the land of Evariste Blane, and the Bayou 
St. John, in conformity with a plan drawn by Joseph Pile, dated 
August, 1821, and annexed to an act of sale of said tract, made by 
Richard Relf and Beverly Chew to Evariste Blane, and passed 
before Philip Pedeschaux on the 30th day of October, 1821, together 
with all the buildings, tenements, hereditaments thereunto belonging 
or IN anvwise appertaining. 
That said (‘ity ol New Orleans and Municipality No. One 
De) were made defendants and duly subpcenaed to answer said 
bill in the ve ir TS56. 

That subsequently, to wit, on the L9th June, 1849, the First Mu- 
nicipalits of New Orleans (which by an aet of the Legislature of the 
State of Loutsinna, In 1S356, had sueceeded to the melts of the said 
Citv of New Orleans in and to said lands), besides other pretended 
defences in her answer set forth, declared and admitted being in 
possession of said deseribed Property, but claimed “ title to the said 
described tract of land by means of a purchase which the City of 
New Orleans made of the same from lvariste Blane on the 2Ist of 
Septe mber, 1 So-4, by an auth ntie and public act passed before Felix 
D’ Armas, a notary public of the City of New Orleans ;” and = said 
answer further alleged “ that the aforesaid vendor, Evariste Blane, 
acquired title to said property by virtue of an act of sale to him, the 
snid ke. Blane, passed in due form of law on the 50th October, 1821, 

before the late P. Pedesclaux, then a notary public of this 
ob city, from Mess. Richard Relf and Beverly Chew, in their re- 

spective individual capacities, and as agents general and spe- 
cial of Marv Clark, the mother and sole heiress and universal lega- 
tee of Daniel Clark, then deceased, and by virtue of powers of sic 
Mary Clark, then of Germantown, in the State of Pennsylvania, 
dated in the month of Oetober, 1513, deposited in the office of the 
late John Lynd, then a notary public.” 

V. And vour orator further shows: That the said bill of com- 
plaint having been dismissed, she on the 22d December, 1856, ex- 
luibited her other certain bill of complaint, which was duly filed in 
this honorable court, and known as No, 2605 of the docket, against 
{—2S86 
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the said ( ‘ty of Ni w rleans and others 1 sed bil] sect forth, lll 

which, as the legitimate and only child of said Daniel Clark, and as 

his sole heir and universal legatee under lis said last = and testa- 

ment as aforesaid, she sought to recover from the said City of New 

( Yrleans the sald above-mentions 7 tract ot land ana es fruits and 
revenues there of, as \\ il] Hiore fully appear by the said bill of 

57 complaint on pages 1 to 6, inclusive, of Exhibit A, to which 
she bees leave to refer as part of this bill. 

That Scud def ndant. the City of New Orleans, was duly summoned 
by subpoena to answer said bill, and did appear and did appear and 
answer to the same on the 27th April, 1857; that in and by said an- 
swer thi Sil aid Cy ty of New ¢ Yrieans alleged title to said deseribed prOp- 
erty substantially in the manner and form set forth in the answer of 
the said First Municipality filed on the 1th June, 1547, as hereto- 
fore set forth, ¢ laimine title to the same,through evariste Blane, from 
Richard Relf ana De Ve rly Chew, acting iis the age lits ana utLOrney s- 
in-fact of Marv Clark, the alleged universal legatee of said) Daniel 
Clark by his witl of the 20th May, 1811; and in said answer the said 
City of New Orleans subst antially alleged that subsequent to said 
purchase from Evariste Blane the said municipalities were dissolved 
by public law of the State of Louisiana, and the entire territorial 
jurisdiction of the whole was consolidated into one corporation to 

the City of New Orleans, who thereby stood in the place and 
5S stead of the ancient corporation, as also the intermediary one, 


the said First Municipality, and traly became, mn law and 
equity, bound by the obligations of both. 
And the said City of New Orleans further answered substantially 


that at the time of the filing of the said bill of complaint she was 
the OWher and POSSCssoOr of only it portion 7 seid prope ry, to wit, 
that portion embraced ly tween St Peter street, | lagan avenue, Or- 
leans street, and Lake road; and rene answer further alleged threat 
previous to the filing of said bill in said suit 2695, and during the 
pend ney of said suit No. 122, the sai { ‘ity of New Orleans did cause 
the said property to be laid out into squares and parts of squares and 
subdivided by streets, and threat Said Sq Ul ~ ana parts of squares, 
with the exception above, Were sola by said ¢ ity of New ( rleans ana 
lirst Municipality to divers persons; all of which will more fully 
appear by the said answer, and the exhibits thereto annexed, of the 
City of New Orleans, to which reference is prayed, and found 
Ooo on pages 12 to 70, inclusive, of said printed record No. 2695, 
exh bit A. 

VI. And your oratrix further shows that on the 19th April, 
[8oS, Judgment was rendered by said circuit court against your ora- 
trix dismissing her said bill of complaint; that from said judgement 
your oratrix took an appeal to Ula Supreme (fourt of thre United 
States: that after hearine thereot the said Supreme Court re versed 
the said judgment of the circuit court, and rendered judgment and 
a decree In her favor: that in accordanee therewith said cireult 
court, on the 11th June, 1870, rendered judgment deereeing your 
oratrix, complainant mn said cause tobe th C only le oritim: ite chil | of 
said Daniel Clark, and as such exclusively invested with the char- 


me ie hee tence 
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acter of such legitimate child. and entitled to the rights of the same, 
aud that under and by virtue of his last will and testament she 1s 
his universal legatee, and as such entitled to all the estate of which 
he died possessed, ra the said tract of land set forth im said 

bill and this bill, being the tracts so sold by sald Richard 
G0 Relf and Beverly Chew, as testamentary executors, ctc., to 

Evariste Blane, on the 30th October, 1821, and by said Blanc 
LO the InaVvor, aldermen, ana Inhabitants of the ¢ City of Ni WwW Orleans, 
on the 26th September, 1834, and that the said pretended sales of 
the 50th October, 1821, and 26th September, 1854, were utterly un- 
authorized and illegal, null and void, and in derogation and fraud 
of the rights of your oratrix. 

And by said judgement it was further ordered and deereed that 
sald City of New Orleans Immediately surrender to the complain- 
ant, your oratrix, that portion of said pr ‘operty whic h at the filing 
of said bill remained unsold and in possession of said City of New 
Orleans. 

And it was further adjudged that an account be taken by Jolin 
Ib. Weller, master in chancery, of the yearly rents and profits of 
sald land whilst in possession of said defendant, as will more fully 
appear by ib COpy of siti judg me nt hereto lheNe d as pra’ of thus 
bill, and marked Exhibit B. 

VII. Now, your oratrix further shows, that in the proeeed- 

O] Ings had before said master, John B. Weller, i appeared that 
said City of New Orleans and First Municipality had during 

their respective possessions derived no rents and profits from that 
portion of the property Which they had subsequently sold, and 
hence hone were found by suid master LO be due and owing by sid 
city to said complainant ; but vour oratrix charges that the reason 
why no fruits and revenues were so derived was exclusively owing 
ic. the lack nid absence ot Ordinary eood maaewement on the prea 
of the said Citv of New Orleans and First Municipality a a ¢ their 


occupancy and POSSCSSION thereof: that lad said sazd Cy * New 
Orleans and First Municipality used and exercised se bth eood 
management of sald property v during the time of ther POSSESSION, 


Or thisat your orntrix been allow d PPOSSCSSION thereof, large amounts 
of fruits and revenues could and would have been derived there- 
from, the exact amoutl whereof, though hot known LO your oratrix, 
she understands, believes, and so charges to exceed annually the 
sum of twenty thousand dollars, and which amounts with in- 

2 terest as may be found on the due accounting therefor is in 
the premises due by said City of New Orleans to your oratrix. 

VIII. And your oratrix further shows that owing to the sales of 
said property to various parties, as set forth in the said answer of 


said City of New Orleans in suit No. 2695, it became necessary for 


your oratrix in order to recover possession of various portions of 
said property by sed sles Date | in) the legal POsSesslon of said 
purchasers to institute actions against each and all of them. That 
accordingly, in the vear 1862, she instituted her several suits against 
the various parties who she understood were, respectively, chem in 
possession of the various squares & lots into which said property 


ee ge 


28 CITY OF N. O. VS. UNITED STATES EX REL. M. C. GAINES. 


had been divided cls afore said. aeene who pret nded LO hold and Pos- 


sess the same, either directly or t conveyances under 
the said sales by the said City of New Orleans and the First Munict- 
pality, oratrix therein claiming against said possession the owner- 


| 


. . " . } | a i" i” : i : . 
ship and rielit Oo} POssSesslOoTh ania Lhe TIGL O] fruits and reve- 
63 nues therefrom. That owing to the fact of the United States 


authorities being deprived of actual jurisdiction over the 
State of Louisiana, there existed at the time no circuit or other 
courts of the United States wherein her said actions could be 
brought. That instead, and assuming to Usury and take the place 
thereof. there Wels established by thy so-called Confederate States, 
then having and exercising absolute jurisdiction, a court termed. and 
entitled the district court of the Contederate States for the district 
of Louisiana, and in which your oratrix instituted said suits. That 
owlng LO various pleas sel uly) therein, including, among others, that 
your oratrix was an alien enemy of said Confederate States, and, 


therefore, could not sue therein. aie at Ls S Crise (| by the selbie, the 
said suits remained untried and undetermined at the time the au- 


thority of said so-cal r the State of Loutsiana 

ceased and was replaced by the authority and courts of the United 

States, and whereby your oratrix was unable, through and by means 

of said suits, to obtain a yudi ‘Tel reco@nitlon of her rights or 

G4 ossession of said property or the fruits and revenues thereof. 
IX. And your oratrix further shows: 

That Upon the reorganizZ ition of the Ire aT rel courts nN this district 
your oratrix, by her LWo Ci rtain bills of COT) lett. entitled Myra 
Clark Gaines Us, # LT. Monsseaux el ais. nid MI vra (‘lark (raines Us, 
¢ I’, Aon lly et als.. Nos Dio, OOSO of the docket () this honorable 
court, instituted suits against the various parties who were then in 
possession of said property, & who claimed, as oratrix was Informed, 
ownership and Poss =s10N) ay reot, Lb ihe C's ar rive d from sitid city 
of New Orleans and First Municipality by the said sales, as hereim- 
before set forth. 

That to sad res} etive bills of complaint ct large nunibe r of de- 
fendants filed pleas, and, after the same were overruled, answered, 
setting up Various defenses, cll (| among others, claiming title LO the 
respective portions of said prov rtv in their PO=SCsslOon, under and 
through various mesne cony: Vahices, with full Warranty of title. with 

subrogation from the said City of New Orleans and the First 
Oo Municipality of AY \\ Or lis, as W itt Pare fully appear by 

their respective answers filed in said suits, to which your ora- 
trix usks I ave to refer lor erreater certainty. 

That after trial judeme nts were rendered 1p sii [Wo Cases al the 
April term, 1877, of this honorable court in favor of your oratrix 


(’ 
. 
| 


' 
i 
’ 
| 
i 


against said several defendants, decrecing your gratrix to be the 
leeitimat anid only Child of the said Daniel ( lark and universal 
legatee under his last will and testament, and as such justly entitled 
to the property claimed by her and in the illegal possession of said 
defendants, together with all the yearly rents, profits, and value for 
use accruing Irom the Silla sInce the Silliie respectively Cie thto. 


the POSs¢ ss1loOn of the sid cle fendauts. ania cli ACCOUNL O Which suid 
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rents and profits & value for use, accrued or acerulne, it was by said 
judgements ordered should be taken by Ernest Sabourin and J. W. 
Gurley, masters in chancery. : 
That by said judeme nts it was further adjudged that the conv h inn 
ance from Richard Relf and Beverly Chew, assuming to aet 
yt) under the pretended authority of testame ntarv executors of 
said Daniel Clark and of attornevs-in-fact of Marv Clark by 
the act of sale dated 380th October, 1821, to Evariste Blane, was wholly 
unauthorized and tlegal, null and void, and that all the subsequent 
conveyances by which the said property was attempted to be trans- 
ferred and conveyed from said Evariste Blane to said respective de- 
fendants were made without any legal right or authoritv whatse- 
ever to sel] ‘aah dispose or to piss, COHVCY, or transfer said prope riv. 
and were wholly unauthorized and illegal and utterly null and 
void and in fraud of the rights of your oratrix. 

That as regards the defendants In possession who did not appear 
to plea and answer final Judgments pro confesso were rendered in 
favor of your oratrix similar to the Judgments rendered against those 
defendants who answered, as will more fully appear by the respect- 
Ive judgments rendered agalnst those defendants who answered, as 

will more fuily appear by the respeetive Judgments so ren- 
Of dered Nn seid sults Nos. HOU, GOSS, reference to which for 

vreater certainty Is resp etfully pera d ana Lo the list there of 
hereto annexed as part of this bill as Schedule C. 

X. And your oratrix further shows that, in accordance with that 
portion of said judgments ordering accounts to be taken by Masters 
Sabourmn and Gurley of the vearl\ rents and protits accrued Or ae- 
crouing from sid respective pieces Ol Property since thie respective 
dates when they came into the possession of said respective defend- 
cLLIts, such accounts have been taken as regards cl large number of 
suid defendants, show lng large fhIOullts to be due vour oratrix: that 
a large number of said reports have been approved by and made the 
judgement of this honorable court: that as to the remiiuning defend- 
ants, some of the reports are made and on file unopposed and await- 
ing the action of the court; all of which will more fully appear by 
said reports and judgments thereon and on file in said suits, to 
which reference is asked and to said detathed statement in Sched- 


ule ©€, 
OS XI. And now vour oratrix charges that said City of New 
Orleans and First Municipality, by their illegal and fraudu- 


lent aets and doings, commencing at the time the said Citv of New 


Orleans illegally obtained possession of said property through and 
by means of the said illegal and fraudulent act of sale from said 
Evariste Blane on the 26th September, S54, and extending con- 
tinuously up to the rendition of the several Judgments in said suits 
Nos. 3663-6085, In favor of oratrix, prevented your oratmx from the 
POSSesslon and enjoyment of said Property, 

That after the filing of your oratrix’s bill of complaint on the 2S 
July, 1836, in the suit No. 122, and during the pendeney said City of 
New Orleans and First Municipality, for,among other, the illegal pur- 
pose of rendering pecuniary benetil thereupon,and render it more difli- 
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CUITIOr VOUr Oralrix toobtain HOSSCSSION O| hi rsaid property ,a 1d lis Use, 
‘ 


and redress of the w rongs and 1 juries by her suffered, sold, as hereim- 
before said,s oapbenie, =quares and lots, to divers persons 
G9) ihsei Heidel Weaken , Hogal & frandulent character of sald 
sale “Vvetow nie to thre Cre lit me ellie [sp eCla il warranty of their sic 
vendor protecting them against all dang rs of eviction and of being 


Pe oper to restore to your oratrix the fruits and revenues and value 


; 
Or isc which mielit De at rived thas re from. Were willing LO ana did 
, ‘1 ; oo — : 
es eC. thar uel) fori of} srl ‘ tha Lit rial jy SSCSSION Ol said Property, 
’ ° } ’ a . ; ] e.. . . 
and conspire with the said City of New Orleans anc First Muni- 


clpa itv to ped harass, and pre vent your oratrix from obtain ne 
tyand the enjoyment of the fruits, 


hi hy under Proper anid ordinary wood 


~~ “er 
possession of her said) proper 
: . ‘ , *. | , tay :} 1 
revenues, ANd Varude tor use W 


management would have been derived therefrom. 

That through lee i! iicls und doings the said City of New Orleans 
and First Muanicipality at divers times received large sums of money, 
Ly Ine t | 
Which or the trmes at which they Were sO recelved Is unknown LO 

ratrix, thoueh understood, believed, and therefore 
70 chareed red thousand dollars, and which 


sums of money the said City of New Orleans has had the con- 


e prices of said illegal and fraudulent sales, the amounts of 


7 
: 


your o 


~~ 
nae 
— 
— 


14) he over tour 


tinuous use and benefit 

NTT. And your oratrix is further informed and believes, and so 
charges, that through various mesne conveyances the possession of 
said property so sold by the said City of New Orleans and First Mu- 


nicipality passed through various possessors and alleged owners 
previous oO its Posse “spon Dy the parti : 11) POSSCSSION i the filing of 
oratrix’s bills of complaint 1) “eid suits Nos. pied. — each of sital 


PUSSeSSOrs holding respective portions thereof ane durhng ditte rent 
periods ; all and cach obtaining and taking possession with the same 
full knowle I cof the rightsand ownershipof vouroratrix thereto, and 
the knowle “|e ve that Wie ry thas Siicl Richard Relfand Beverly Che W. On 
the 30th October. seve sold said property to Evariste Blane they had 


no ~~ right or; oe rity whateyv rsotosell and dispose of or in any 
bhiethiher | hha? he same, and that the sale of sada levariste Diane 

tor the ¢ ‘1th of New Orleans and the sales of the City of New 
fe Orleans and First Municipality to their direct venders, as well 


ius “ll the subs (GuUeTI and brite rmediate COV Valices by which 
ny portion of said property was attempted to be transferred from 
the said City ef New Orleans and First Municipality to said sub- 
Seq ue an purshasers were made without cLTh le oral) iolit Or authority 
whatsoever, and were utterly null, void, and fraudulent, and to the 
Inanifest wrong and injury of your oratrix; that the various per- 


“Ol SO) holding POSsession a) | respective portions of ssid property, 


ther reside Hces, as wel] iis Whaat portions, ana the duration of their 
respective possessions, as well as in case of them death, the names 


and residences of their heirs are unknown to vour oratrix. but she 


‘ . , ' ee } } } , , 

Is Informed, belleVes., abd so miieves that manv ol thie Wi are dead. 
leaving Insolvent estates, others absent from this district. rendering 
li Impossible to obtain summons upon them, and vour oratrix prays 


threat the said City of Vew Orleans. a ther vendor ana Warrahtor 


be 
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and joint conspirator against the rights of your oratrix, 
P- may he held to answer and defend this bill, not only on her 

OW behalf, but On) behalt of said J POss SSOTS, with the rivlit 
reserved to any and all said possessors should any of them desire to 
appear and answer this bill, 

ATI. And your oratrix further charges that, though by the rules 
and practice of this court in chance ry, said defendants tn said suits, 
No-. HID, HOSS, could hot eall in t hae ir said Warrantors, vel “OC of 
said defendants praved that sard ( 1L\ of New Orleans night be 
made party defendant, as warrantor, and subpecna was served on 
said defendant, the said City of New Orleans, who, by her exception 
pleaded the said peculiar rules and practice of this court as a ground 
for her exemption asa party defendant, and which exeeption was 
sustained, but by which call in warranty, as through other means, 
seid City of New Orleans was mad fuily aware of the 
sald sults. 

That although the said Citv of New Orleans thus avoided 


} . 
pcnaeney | 


10 being a party as warrantor of said defendants, and thereby 
avolded judgment being rendered against her,and, though the 
final degree rendered against her in the said suit No. 26095 declared 


em 


your oratrix LO be the only ehild and universal Pevralee of her father, 
Daniel Clark, and as such entitled to his whole estate: that the 
property claimed from suid det ndants was a portion of his estate, 
and belonged to your oratrix; that the pretended title of said City 
of New Orleans to the same was illegal, and on the part of said city 
fraudule nt: that the charge bl | Ul} it) thi cltlim Wwe rot sald ( ity in) sud 
sult No. POD, that your oratrix Wats iill adulterous child, and there- 
fore could not inherit as heirand universal legatee of her father, had 
ly enadjuged false; yet, nom ithstandineg this cane Phyetdiy other facts and 
things known LO said City ot Ni W Orieans, her avor anil adrilnis- 
trators, and her counsel and solicitors, establishing the frauduleney 
of her said acts, the said (ity of New Orleans, by the cniplovnn lit 

of counsel, who, though set (ris the solicitors of bith of the 
v4 said def haants, were thie = clal solicitors ¢ hiploved anid paral 

by the said city, and with thre unde rstanding threat thie y should 
specially represent the Interest of said city, resisted the recognition 
of the rights of your oratrix to recover possession of said: property, 
and fruits, revenues, and value for u 

That among the various illegal and oppressive acts resorted to by 
sad ¢ ‘ity of New Orleans to de len and deteat your oratrix in obtaining 
her rights, as claimed in said suits, Nos. 3665, 6085, were the fol- 
lowing: 

When, on the rendition of the final judgment of the Supreme 
Court in favor of oratrix against said City of New Orleans in the 
sald suit No. 2695, which judgment fully recognized the title of 
your oratrix to said property, and declared the said pretended title 
of said City of New Orleans to be null and fraudulent, the said de- 
fendants in suits Nos. 3665, GOS5, who held) possession of portion of 
said property under said City of New Orleans to the number of two 
hundred and twenty-eight, acting In accoraance with the affirma- 
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tion of said Supreme Court, 1t was supposed after the 
i decision In Gaines vs. llennen, that the litigation pursued mn 

one form ana another for over thirty Veoaurs by the complainant 
to vindicate her rights in the estate of her father was ended,” and as 
ah answer to the question of the court: “Can we not Indulge the 
hope that the rights ot My ra Clark Gaines, in the estete of her father, 
Daniel Clark, will how be recognized ?” said defendants petitioned 
said City of New Orleans “to take such action, by compromise with 
her (your oratrix) as will quiet our (said defendants’) titles and re- 
lieve us (said defendants) from further litigation.” 

That, notwithstanding said petitioners, defendants in said suits 
Nos. 3663, 6055, thus recognized the rights and title of vour oratrix 
to the property claimed by her in said suits Nos. OOD, GOSS, anel did 
not desire to contest the same, knowing that such contest would not 
only be unjust to your oratrix but useless and expensive to them- 
selves, the sill City of New Orleans refused to comply with siulal 

memorial, as in equity and good conscience she should have 
16 done, and by divers machinations and acts of decéption 
towards’said memorialists, attempted LO persuade them that, 
notwithstanding the decision rendered in favor of oratrix against 
sald city, a successful defence could be made by them in said suits 
Nos. 3665, GOSS; and at other times, by threats and intimudations, 
declaring that unless said memorialists resisted the claim of your 
oratrix and plead such defenses and resorted to such means as said 
solicitors, selected by said city anid acting as solicitors of said de- 
fendants, should suggest, they, the said det ts, though holding, with 
full Warranty iV subrogation from said city, POsscsslon anid title Lo 
seid Properly, would loose and forfeit, in case of eviction, their rights 
and action of warranty against said City of New Orleans; and, fur- 
ther. vAaVve the said def’ts to understand that, should judgments be 
rendered adverse to them, the said city would, as in law and equity 
bound, save themselves harmless by immediate settlement & pay- 
ment of said judgments to your oratrix. 
And to further delay & harass your oratrix in her said re- 
id COVeTY In the sald suits Nos. pr the>. GOSS, the said Citv ot New 
Orleans, jointly in her own name & in the name of the said 
def'ts in suits Nos. 3663, 6085, whose names she persuaded them to 
allow her the use of on the 24 May, LS6D, lnstituted in the second 
district court for the parish of Orleans the certain suit entitled and 
numbered Joseph luentes ef als. vs. Myra Clark Gaines, No. 32979 
of the lov lk 1. Vi herein Wiis sought Lo be rescinded the said judement 
of probate of the said last will of Daniel Clark rendered by the su- 
preme Court of Loulsiana on the 7th December, LSo.. That the 
right of suid parties plaintiffs to institute the said action was al- 
leged to be the fact; that said plfl’s held title to the property 
Claimed by oratrix from them in said suits Nos: 3665, 6085, from 
Richard Rell and Beverly Chew, executors of the will of said Daniel 
Clark of 1811. 
That Mons 


— 


A the frOUnCGS for annulment of said probate was the 
averment that your oratrix was an adulterous bastard of her said 
father, Daniel Clark, and that, notwithstanding that the question of 
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status of your oratrix had previously been judiciously estab- 
75 lished and recognized by the Supreme Court of the United 
States in several final judgments, wherein said issue was 
raised, Including the sick suit of Myra (‘lark ( mines Us, City of New 
Orleans, No. 2695, wherein vour oratrix was recognized as the legiti- 


’ 


mate elated of said ernie Coil K. chick W hich judements Were TCS ad- 


judicata against the whole world, especially said) plamuffs; that 


though said suit of Fuentes vv. Gaines was ultimately deeided on 
the 50th April, 1877, by this honorable court, to which it had been 
| ocket,in favor of your oratrix, 
\¢ | your oratrix charges that the same was instituted ana SUCCCSS- 
ful I\ Ul ec to delay cid harass ie in the prosecution of the said 
sults Neos. 5663. GOSS. 
ln fact, vour oratrix charges the truth to be that during the whole 
jn riod stice she discovered her pro sunial commenced her legal 
Struee le for t hie recoenition of her birth lorhit ana the recovery of her 
Inheritance upto the present time the said City of New Orleans 
through her respective mavors, boards of alderman, and adminstra- 
tors has continuously resorted to all means in her power to op- 
7) press, thwart, and crush your oratrix In her said legal efforts, 
eeniel hits ine none of th) ar idling and chief conspirators therein: 
that in the trath, as your oratrix is informed, believes, and charges, 
the said several bossessors who thus it lc i itle from sill ¢ ‘ity of New 
( yee ans aha I Psi Niu ierparlity to the sad several tracts and peur 
eels of land ttl uid during most of the tine of their Possession, and 
especially since the final tu iment ol] the Supreme Court of the 
United States in the cause of Caines rs. TLennen, rendered at the De- 
eember term, 1SGO, would have surrendered the same to oratrix had 
the said City of New Orleans consented to refund and pay said 
POSsscssors the Poesy) etive Price < whieh sd city and leirst Muniei- 
pality sold said property and relieve them by payment to oratrix of 
their said respective obligations for fruits, revenues, and value for 
use: and the refusal of said city to thus d ischarge her obligation in 
warranty, and hersaid persistent demand that said possessors should 
resist the just demands of your oratrix, constituted in the main 


H 


+" ’ ° la | y,>rv9 } }’ Si oS ’ 
removed clhiad TUT rea fe) 1) 


the moving and active cause of their said resistance, and 
ther by the sated City became the elniet actor therein - anal 
S() all of which foregoing acts and doings of the said City of 
New Orleans rendered said « It\ ae equity re sponsible in solido 
With said respective and several illegal possessors unto vour oratrix 
for all said fruits, I venues, and Vaine for use, 

ATV. And vour oratrix further shows that since the rendition of 
sald final judome nts In suits 5605, GOSS the said defendants have 
demanded of said Citv of New Orleans to enter into arrangement 
with your oratrix for the quicting of said defendants’ title and pos- 
session of the respective portions of the property which they held 
under full warranty of title from said City of New Orleans and First 
Municipality, or wo pres fo them res} ective lv, for the use and benefit 
of your oratrix, the prices which said City of New Orleans and First 
Municipality received therefor, and to settle and pay to your oratrix 
O—256 
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] bees : ] ‘ sac tatcel . fse00 Tr - ] I _ 
the respective judgtients Wihilen, on irults, revenues, aha Vaiue i) 


use, have bee nor miay be Tehnaderead aonipst tha I). 
XV. And vour oratrix further shows that none of the said judg- 
ments for fruits, revenues, and value for use rendered in favor 
S] of oratrix against said defendants in suits Nos. 5665, GOSS, as 
h in Schedule “C,” have been paid in whole or in 
part, and still remains due to oratrix, and that said defendants are 
5 T to pay the same, except it be through payment by the City 
New Orleans in discharge of her said obligations in warranty, 
a whiie I) precVin Hts sud dete ndants rt aforesaid have demanded 
of said zity to make to your oratrix 
XVI. But now, so it may please your honors, the said def’t, The 
City of New Orleans, to Injure & oppress your oratrix, now abso- 
lutely refuses LO pay or account to her for the rents, revenues, and 
value for use of said property since the time said def’t came into the 
illegal & fraudulent POSSCSSIONL O1 it on the Zist S ptember, ISo4. or 
the interest thereon or any portion thereof, some time pretending 
that no actual revenues were derived from the same by said defend- 
ant or thers who ACG UIT d iid cal pOsnt <S10N ol re spectiy portions 
thereof from and through the il val and fraudulent acts and domes 
ot Sill 1d detendant., and ther fore none are to be accounted for, hot- 


Withstanding such tTon-reception of revenues Was oOWwlhg to 
. eae lhe an 
Sz tne fact that said legal and fraudulent DPOSSCSSOTS did not 


’ oe ‘ a4 . ' ‘ ‘T} . 

manage the said property with ordinary prudence, and said 
oe did not produce the mcome which by ordinary 
LPOOU Mn): ri are trie bh oratrix could have enused the said Property LO 


— ae ae 
produce hi oe been left in the undisturbed POSSCSSION O1 the same, 
_ : - | — ! ; . . 
and which sir (LISLUPDANCe, US Oralrix has heretofore charged ana 


‘ 


how re iterate >P Was OWING to the aforesaid legal and fraudul Ht acts 
and doings of said defi ndant. et other times pretending threat Sed 
defendant under no circumstances is liable to account to oratrix for 
sald fruits, revenues, and value for re during any portion of the 
time subsequent to the said pretended illegal and fraudul nt aets of 
sale by said City of New Orleans and First Municipality to divers 
persons, as in this bill heretofore set forth. 

Whereas your oratrix expressly charges the contrary to all these 
pretences > to be true, and that said ( ity of New Orleans by her said 
acts and doings, and also as trustee, is responsible to your oratrix 
and bound to account for the amount, with annual inter- 

t of fruits, revenues and value, for use of all said prop- 

erty so recovered by your oratrix by her said final judg- 
ment from the commencement of the illeg i ana fraudulent POosses- 
sion acquired yy the city of New Orleans from Evariste Blane 
through the pretended sale before Philip Pedesclaux, notary, on the 
26th Sept’r, 1554, to the respective dates, at which the respective 
squares and lots into which said property is divided were, or shall be, 
surrendered to the quict possession of oratrix, including not only the 
amount of fruits and revenues which may have actually been re- 
celved by said city of New Orleans, and first municipality, and their 
sd subsequent illegal vendes s, but such amount as might have been 
realized by ordinary good management, and such as your oratrix 


’ 
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COU d nave Causes said Propet \ LO produc nad she veen Wn the 
’ : ’ : ‘ : : 
peaceabie pos CSS1TON LiICreul CCOPLINe therein tiie Certain “quar 
| , ‘9 er is. — 
KRLLOWT) its tie “si cLlict Li) i ‘ Lct Atl c>] sfilel ci ‘) hil thy tise 


| 
of the sums received and enjoved by said citv of New Orleans 
S ana I irst Municipality is price of said property be considered, 

iis aiso from revenues "| ible Poti anv of thar various USCS 
and dispositions of property, as from Investment of its price from 
eround rent, from lease, from cultivation, or any other matter. 
In consideration whereof, and inasmuch as vour oratrix is withoul 
remedy it and by the strict rules of the COMLIMIOL law, ana is ar 
able () in) acourt of equity. w hie I" mtters ot thyis Hmature are 
proper 
def nadant. the City 7) Ni \\ (rl Ltim, Tal YV, if “}) Cri). how ea l- WHI 
vour oratrix should not have 1 relief hereby praved nel bly, ilG- 


-_ 


: “day ‘| | tf «3 | if ’ ss » | ur | bey ’ 7 wer] } 
COrding to the best and Utmost OF ler KnOwleda PhoOPales ltl- 
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covery of the miitters ahe thines here SC] forth. and LO) 


° } ? } } 
come to ah account with your oratrix, bo ir feikel) OV Alla Uleter the 
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ber, ISo4. and LO } ay Over to Vour Oratrix whiatevel sfilil be Toune 
- } ’ . . ’ . 
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\ : ae 4 ] , ’ } 4 i ’ j 
Puarnicdpoality peu oil Silla oF Ge ic [Pk Mall {Pi Mratil? 5 UU til 
‘ 
: s] sme -™ 
St) “ate to ober parties im iis I} irullis, reve ICS, iil Vail 
: . P j j 7 } i ;° 1 De 
lor use of =inic propel \ irom the duates of sald respective 
j ‘ 
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during the time covered by si its: and that the said final 
judgments rendered in said suits Nos. 2695, 5665, and GOSS, as to 
each and every issue of law and fact adjudged therein, be 

$7 held as res adpudice ‘fa, and as things fina 
this defendant, the ¢ ity of New Orleans. 

And may it please your honors to grant unto your oratrix the 
writ of sub ap na. in due form of law. to be directed to the said de- 
fendant, the City of New Orleans, commanding here by a certain 
day, and under a certain penalty therein to be inserted, to be and 
appear before this honorable court, and then and thereto answer the 
premise s,and further to stand to, perform, and abide such further 
order, direc {10)). and decre ther 11) gts shall ne agvreable 4 {) equity 


read against 


Seem) meet. 
And your oratrix, as In duty bound, ever prays, 
(Signed) WAM. 


] a} 
and vood conscience, and as to your honors shal 
te 


Cy 
Riek) MILLS, Solicitor. 


NOTE.— The defendant, the Citv of New Orleans, through the 
mayor of said city, Is requir d to answer the fol 


. 


+. } : ! 
OWlhge and annexed 
interrogatories, } iu mbe re d One, TWO, LOTee, and four: 


[nterrogatory | =t. State the ~ ti ~ rpysrcd by the Citv of Vow ( )r- 
leans and. First Municipality, by <Guares and lots, of the 


8S property set forth in this bill as purchased by the City of 

New ( rleans from Mvariste lane, by Howry il Loot sle be- 
fore ky D’ Armas, hotary, on Poth day of September, S34. and the 
respective dates, description of squares and lots, and prices of said 
sales, 

Interrogatory 2d. State the names of the solicitors employed by 
the City Ol New ( Yrleans sInce the Vou! Ste), anid thie {iin and con- 
ditions of said emplovment, as atlorie Ys and solicitors, in the suits 
of Joseph Fuentes et als. rs. Mura Clark Gaines, No. 52079 of the 
docket of the second cist t court for the parish of Orleans, and 
Myra Clark Gaines vs. IP. iL Monseats at als., No. 3663, and Myra 
Clark Gaines vs. P. FL Agnelly et a/s., No. 6085, of the United States 
circuit court, fifth e:renit, a district of Loutstana 

Interrogatory Oa. State slits Shand aiaitale ly a’ by 1} n addressed 
to the council of the City f New Or {LnIS by any of tk 


( lf various pur 
1} 
{ 


chasers of property SO SOLG, as 1 ferred LO 11) the Above Ist niterrowa- 
tory, and please annex tO Vou! answer true certifi «| coples of 

\ ee ° . . . . ,* ’ 

SY Salat py titions and of the official procecdines had thereon, 


Interrogatory Ith. State the amounts, i any, aid by the 
City of New Orleans, on account of professional services in) said 
three suits mentioned in interrogatory two and the dates of such 
pavment, 


Pe eed 


CITY OF XN. 0. V8. UNITED STATES EX REL. M. C. GAINES. wf 


‘)() [mended Bill mn Nit No. SSS). heiled with leave of ('ourt May 
(>. ISSO). ane rt ty rved tn and made part of thi, fore HOIn?d Bill of 
ki ceptions. 


lUTnited States Cireuit Court. Fifth Cireuit and District of Louisiana 


Myra CLARK GAINES 
Us, No. SS25. 


Cirry or NEw ORLEANS 
To the honorable the judges of the said eireuit court. 


And now, your oratrix, Myra Clark Gains, under leave of court, 
eranted by way of amendment to her bill in chancery depending 
herein against the City of New Orleans, and thereupon complains 
and says : 

That siti defendant at times, and as in her answer to plamtiff's 
original bill set forth, pretends that the final judem nts heretofore 
rendered by the Supreme Court of the United States, and by this 
court, in the case of your oratrix against said City of New Orleans, 
one of the defendants Wn the case of \\ ra Clark Gatnes vs. The © 
yf New Orleans el al.. No. 205 ) of thie doeket ot thiis court, are a de- 

fence to the present action of oratrix against said defendant. 
O] Whereas vour oratrix expressly charges the contrary to all 

such pretences to be true, and that the demands adj ilieated 
in said suit No. 2695 in favor of oratrix and against said defendant 
were different and distinet from the demand herein set Un) and jude- 
ment asked for by oratrix against said defendant. 

That the meht of action and claim of oratrix Im said suit No. 
2605 were substantially the recovery of possession of such portions 
which defendant might, at the institution of said suit, be in possession 
of the certain tract of land which be longed to Daniel Clark at the 
time of his death, ps has been illegally sold, and possession given 


by ( hew nial Re If. executors, XeC., to leVariste sane, (>t) the |. 
December, IS20, and illegally old toa Hal poss ssed by seubed cle fondant 
through a pretended sale ee ae ev Hriste Diane, on the 21st Septem, 


ber, ISS4, as also for the recovery ol he rents and revenues which said 
City of New Orleans has derived trom Any portion ofsaid property while 
in her possession, and did not include the fruits, reyennes, and 
v2 value for use derived, or derivable from, said property by said 
iscTrs thereat from “stil de- 
fendant, ana which substantially I~ thie cle rine chdiel right oft action 
claimed against defendant in her present bill of plant. Atother 
times, as bv sald defendant's SW r averred, said defendant pre- 
tends threat Vour oratrix Is not thie levith bate chile end universal 
legatee of her father, Daniel Clark: that said Daniel Clark never 
executed and left at lis death the will of S13. as in oratrix’s bill 
rilleged ; and at other times, that oratrix bas waived ancl abandoned 
her rights as heir and universal legatee, under said will of ISLS, to 
the extent as to de prive her of cL) \ right of action as heir and unl 
versal legatee under said will; at other times, that said Daniel Clark 
was not the owner at his death of the property set forth in oratrix’s 
original bill; that a certain will executed by Daniel Clark in the 


subsequent POssessors ana pure 
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vear IS11 was his last will ania testament: that said Daniel 
93 Clark died insolvent; that defendant acquired possession of 

suld pray n rty from lvariste Blane In) eOOU faith, whereas 
IX expressly charges the contrary of all their various pre- 
we true, and were so finally determined and adjudved by 
the final jud: ments rendered by the Supreme Court and by this 
) the said CUSsec, No. PUD. when ver the sald sume Issues were 
raised by said defendant, and adjudged in favor of oratrix and ad- 


At other times, and as averr | 11) her snd answer, defendant pre- 
tends LO have bya } lonorant of al] Proce edings had 11) the =rulcl suits 
of Myra Clark Gaines vs. PL IT. Monsseau et als., of Myra Clark Gaines 
vs. Po FF. Aonells ls. Nos, 3663, GOSS of the docket of this court, 
and that said suits were collusively and fraudulently carried on and 
judgment by oratrix obtained against those defendants, who either 
directh Or through otlie I suri by forms of mesne CONVECValices ()l)- 


tained iWohl salah Getehnaunt POSSeCsslon oO} respecuve partics ol ssid 
| 


a Whereas the contrary of all such pretences vour oratrix 
} y ea } } ‘ ax 

Charves to be True. una thasal “elie defendant Wis hot oniv at 

the tinnie cLWiill (>| thie lnstitution of ssid sults. but employed ana 


; , , ‘* ’ , . , > | 
“)7 “SEY oder | i + ve ; ‘ " ; ‘ | | ‘ —hT Trt | ‘ 
precia ‘eieeeree COUSC] it) rCpres hii cli ie (elena il cli le Siberuial Silidi 
i i . 
. , . ’ : ; : i | ‘ — . 4 
Gernaahts 1 uch ahd every ptiatter deemed Ly Salad Couliset best 
, { , i +) anced , | ' . oat Ae. 7 ‘ ‘ 
adaapred lo] rst tilt ae Gchniabhas OL Your Oratrin : tiasat, cis shown 
] ‘I - - 4 . ‘9% eer 
bY the recoras nbd proceeds a sala sult. tha Silla counsel cl- 
. ’ . . 
" ; " . " " . 
mitted iit i ] , fit] I reldil Tor Utne Morey MPATLOYICS 1! pounded 
; ' 
1} TITTFIORELO ETE ae phan Panna 4 rt . os pale f | | eITL 
i ( Pidiy?l thitctil > L/ i 4 hci FER Bo i¢) Phil Ve aA tk Cn) mOVECU, fot dis t }f 4it* 
— } ss os | 1] } oe ! + } 
Live and direct nahavement of all the delehnces of sald delendant, 
ce } 4] } 4] 
PICU Ot OO) Preparaciol) OF THe Preaddhe’s Ol Tied) behalf, 
: i i 
the taking of cy chee, the arguments betore the court, regarding as 
wel] 11] 7 ) ., wee } rr. ; an) , ' ly ] i ' +] ‘ t . 
WEL? CACCULIOTIS OF LITIC, ANG ALL THALLCrPsS PeChalhe™ HWerore § vil Pastel 
. . . P . . ] 
: , ’ Perera a f .* . 97 7 , . . , ‘ . : : . 
PeOUraihs Mudts, revenues, Vaiude Or Use, anid lnproverents, bul 
< ; 

: | — ; ae ee ; } } P 3 ; 7 
iso Th OULNCP proceecuiInes Cl ned by said defendants, and her sav 
is . ee ] i ! Toe } } ,* . . 
SOLICILOLS a Siudode Caiculated to prolong the defence of said 

’ 
} 
dhofovelay } i ’ 7 | +], ii} ’ mierdad ; \ ’ ’ ‘TY 
; ; ij cee ‘ i ‘4 { pj i‘ _ Pieri {>i (ill (}i ‘ | . 
’ : , . . 
\ ' . } '} } | 1} i } ‘Y¥ ‘ ' 7 *3 7 ’ ' “tn 
| Oovedi % Sadan WIV ChHAaAFrUCS LO vf PUc, Tilaltl sali 
; ' 
(A; , ] , . . , i \ nas , 
+) COLLIS =) th. leva cei Vis sof said City of New Or- 


procured the institution 
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and so charges the truth to be, that 
ment included the full and 
TH of said defendants im said su 
any portion of said propert) 
i slomat d,as the “ Blane tract. 


And oratrix. bv wav of amendm 
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clon is Of sata defendant. SVS Lipa 


therefore so charges . 


That other applicatl mn of said d 


GOSS to said City of New Orleans fo 
nexed as Document B to defendant 
That some time, on or at 
application Was made I) Over LWwe 
original of while I should Ly 1) a 
That at divers times said det 
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end administrators, and the said so 


have thi i" sri Writtel i quests boy 
with 

That at least many of - 

OV; suits Nos. 36635 & 6OS5 have 

demands of said City of N 
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hie matters and charges in) this 


1{) CITY OF XN. O. VS. UNITED STATES EX REL. M. C. GAINES. 
amended bill set forth as fully and particularly as if the same 
QQ were here again report d and she thereunto particularly In- 


terrogated, and show Ciise, di shie Calli, why your oratrix 
should hot have the relief as 11) her orieinal bill fully claimed ana 


pi 


set forth ; and that vour oratrix prays that she may have the relief 


pie 4 agg “ay Sheaves wi ay ih pase 
as praved for in her said ortemal bill of complaint. and that a writ 


of subpcena in due form of law Issue, to be directed, with a COPY of 


! 
,% 


this chdhae riche (| bill, LO tha ssid Le t ndant. commanding her. by a Cer- 
tain day and under a certain penalty therein to be inserted, to ap- 
pear and answer in the premises this amended bill, and, further, to 
stand LQ, jy rior, and abide iD | such further order, direction, and 

1 1) il> shall be avreeabl LO equity and wood CONSCICNEE 
r honors shall seem meet. : 
\nd vour oratrix will, as in duty bound, ever pray, ete 


(Siened) WM. REED MILLS. Solicitor. 
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Answer of thi, City of V if) Orleans. Peet rred to and Mad Part of thie 
Koregoing Bill of Exceptions. 
LOo LTnited States Cireuit Court, District of Louisiana. 
MIyra CLARK GAINES 
vs. No. SS25. 
Ciry or New Or-LeEANS 
The cLLim Wie rofl thie City ot Ve Orleans. defendant in the above- 
styl Cilise, LO tha bill of complaint ot Myra (‘lark Ciaimes. COll- 


This it fendant, now ana tl al] times at reatt ¢ saving to herself 


all anid “ll ryekbaher of ay bie lit Oy vdivantage of exception or oth l- 
wise that can or may he had or taken to the many ChLroPrs, Ulicer- 
talnties, ana imperfections 1) the eid bill eontamed, lor answer 
thereto, or to so much thereof as this defendant is advised it is ma- 
terial or necessary for her to make answer to, answ ring, saith: 

The defendant admits that the sic Danie! (‘lark departed this 
life on or about the 16th day of August, S15. Said defendant is 
not advised, excepting by said bill, whether at the time of lis death 
he was lawfully seized of the property described in said bill, but. is 
advised, informed, and believes that at the time of his death he was 

in an Insolvent condition. 
10] Saud defendant, further answerlng, saith that, from infor- 

mation and belief, she denies that the said Daniel Clark on 
or about the 15th day of July, 1813, or at any other time, did make 
and execute and publish a last will and testament in writing of the 
character and description and import‘’of the alleged and pretended 
iestament set forth and described in said complainant's bill of com- 
plant. 

And, further answe ring, said defendant saith that she denies that 
the whole of the estate of the said Daniel Clark or QV part thereof, 
either by the laws of the State of Louisiana or by the effect of said 
alleged will, vested in the said complainant on the death of the said 
testator, or at any other time. 


a 
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And. further answering. the said defendant saith that the said 
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in the vear ISI] make a will, his last will and 
To: bie Tha I} an tha / Mary Clark. his universal 


} " » Bp..B4 ) - ‘} » 4 , °C 
reel TalCiIarek bee cLhict Deverly (hew hs executors, 


ic Citv of New 
that said ktelf nad’ Chew qualified as CXNecutors, 


lL will was In any manner provisional in char- 


and atleves that the same was in all things valid, 


he last will and testament of the said Daniel Clark, 
he same was ever revoked in any particular or by 
iswertne, said defendant saith that it 1s not true 
+) :, , ae Of bemeome of ave or reael thie awue 
11) ti 44 (>| December. IS?7. but threat 

her n ritv in the full age of twenty- 


line 1 tsnith thiat if Is advised ana 
itil lone after the vear IS5SZ one Zuliene Carriere, 
cfondant alleges to be complainant's mother, was 
that she continued to live until some time In 


Soo. abe that the said allegwed mother of the said 


Wiis T 1] | irs We lf aware ol this CNACtT rela- 
LO) t | L Siie | | cLhy\ inne hela nel with the satd Daniel Clark, 
and w . il aware of the existence, residence, and whereabouts 
ft the said « mlainant, and had frequent communication with the 
- bi] iurihe ag od: and that the said com- 
pretidbers \\ times well aware of her history, it l’ parentage, 
and that early as TS50) sh n all things well aware of the 
Sn (| ho respect im 1g hee thereof, 

Avie Ver - defendant admits that im the 
nie i PeYertd, UE ue Unant, joing with her then 
I) WW. Whitney, did institute a suit in the district court 
Ol ttl L ni ial 0] tha Cusierh a ~triet oft Louisiana, and that 
“ald Sut W numbered on the docket thereof 122. and saith that 
1) “ELC ¢ t] CTLLpD to sel up the said pre- 

cf loft ISLS. and did ; <o. pretend to claim of this de- 
las fen vi the other detendar in said bill various and 
Unary propert belonging to the said Daniel Clark at the 
date of his deatl virtue of | pretended heirship at law of the 

t paadide ' : 

Phat sata 1) ils demu oa LO) rv thi defendants, and, on a ci- 
Vision of opinion between thi ves of the elreait court, was car- 
ried Lé e Supreme Court of {| Lo oraite 7 SLIALCS, which Supreme 
Court held t] he rrp deedppeanat utd not set up the said pretended 
Will of INTs 4 1 same shoul | proved in the probate COUT of 
Li) State of Lou 

it by subsequent amendment » the said bill. and in conse- 
qu ("ft lie reo} and of thr sibiedl ¢] “lO Of the Sup bile (court Ol the 
| Hited States, th Llel complain ht «hied. TO} th) PUPpPose of making 
her suit good as heir-at-law. sj lly renounce all right, title, and 


int rest al claim unide I and by Virtue of the said pretended will of 


U—256 
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LS15, and did elect LO stand Upon her pretence d rights ils transt £y 
O] the sic AZulime Carriere LO one-half of the property left by 
LOO the said Daniel Clark on the pretence that the said Zulieme 
Carriere had been his lawful wife and was his widow ip com- 
munity. 

That 1) the said amendments she confined her claim specifica ly 
tO one-half of the Sid prope rey iis transteree of the siic pret niled 
widow In community, and to four-fifths of the other half as the 
forced heir of the said: Daniel Clark, and did voluntarily abandon 
and release to the defendants the remaining one-fifth of the said 
property possessed by them and sued for by the complaimant and 
obtammed Ly) them throneh lawful titles from the said Mary Clark, 
the mother of Daniel Clark, the same being the property. deseribed 
in this bill of coniplaint, and forever abandoned all claim thereto, 
and that the said prop rtv, cl scribed in the said last-mentroned bill of 


} : , } . ? } : 4 ] eo : 
COM puaihet, Wis and Is the ldentlleal propre rev cle scribed ana SC forth 


in hier said bill complaint herein. 


And thie «le fendant sith tliat til the time of the filing anid exhib- 
iting of said bill of complaint in suit No, 122 the said com- 

, ,. 8 P a } ’ . 
LOG plainant was of full age and had been for more than ten 


Vears tha 1) least preist, Phat shi Wiis under COVECTLUTC of the 


said W. W. Whitney, who joined her in the said action, but in all 
things she acted with lus full consent and authorization, and was 
and is in all things bound, li ll, nicl estopped by th r said election 
and it I’ seid it mouneration of any right or title which she heal before 
that time pretended to have accrued to her under and by virtue of 
the sud pretend | will of ISI5. 

That the said bill and amended bill answer was filed by this de- 
fendant and issue taken therein in due form and a final decree ren- 
dered therein, after due and regular hearing, dismissing said com- 
plainant’s bill & amended bills, and rejecting her claim as hetr-at- 
law of the sid Daniel (‘lark : anal, as sel Ul} 11) said bill, that from 
said deerce the said complainant, duly authorized and assisted by 
her then husband, I. P. Gaines, prosecuted an appeal to the Supreme 

Court of the United States in due form ; that in said appeal 
LO7 she Was Cast, and sec deer e was, 1) all respects, affirmed, 

with costs, as will more fully appear by the record No, 122, 
hereto annexed and made prar'l of this answer for ret rence and 
proof, and marked * Exhibit A.” 
Wherefore, and by reason whereof, the said defendant, now and 
at all times, Insists that the said complainant was and is in all 
things barred and estopped from setting up, pleading, or in dm any 
form urging against this defendant any right, title, or claim to dis- 
turb the said defendant in its title and right, not only to the said 
portion ot the said } Property specifically abandoned LO the sald deft 
in said bill of complaint, but also from in any manner setting up, 
urging, or claiming to have or to have acquired any right, title, or 
claim La ¢ Vict OT disturb the said 7 I ndant of the possesslon and title 
of any of the balance of said property, or to call upon or demand of 
and from the defendant in any manner, form, or proceeding any ac- 
count or demand for rents or profits erowlng out of or arising from 


a 
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any claim or pretended right or title accruing to her through, under, 
or by any provision, condition, or grant, or bequest'in said alleged 
will of 1813, referred to in her said bill of complaint herein. 
LOS And said defendant insists upon the same as a defense 
herein. 
And further answering said defendant saith 
That it is also true, as alleged 1n the complainant’s bill of com- 
plaint, that said complainant did, on the 22d day of September, ex- 
hibit her bill of complaint, known as No. 2695 on the docket of this 
court, acvatinst this defendant and ct tain othe rdlet ndants, 1) which 
said complainant sought to recover from this defendant the tract of 
land set forth Ith siitcl bill, No. bed nicl also =e forth It) the com- 
Plainant’s bill of complaint in this cause, and in which she also 
claimed from this defendant the fruits and revenues of said land 
from the 26th day of September, 1554, : debge to the dav of delivery, 
and in which she also claimed to hold t lefendant as her trustee 
for the said land, ane for the rents and snail thereot from the date 


) 
’ 
i 
i 


when they aequired the same from Evariste Blanc, by act before P 
Pediseleaux, notary public, on the 26th day of September, 1854, 
down to the dav of delivery. 

And in said last-mentioned bill of comp leatnit the said com- 


Lon plainant did, in all things, claim and demand of and from 
the said defendant all and all manner of rents, profita, rights, 
claims, nid dem inads which she hath i Ly r scl bill of complamet 
he Te in) awa 7 Cbs inale dl cLThe irom the sacl cls t ndanet 
That this defendant joined tssue on the said bill in due form of 


law and her right to haveand obtain of and from the said defendant 
was, In said billof complaint, in all things, put at issue and litigated 
In every respect and particular, and to the full extent thereof, both 
cs claimed it) said il] of comp! Liyit Ih s ited Cus No. VARS its wel] its 
set forth and claimed in this her said bill of complaint, as appears 
by the said complainant's exhibits herein. 
That, after due proceedings had, a final dee 
dered he [ween the Sill «| f ‘Olly | biprannit ana thts te f nelant, whi rei and 
Whereby it was adjudged that her bill should, in all respects, stand 
dismissed without reservation, with costs 
110 That from said decre lL complainant prosecuted an ap- 
peal to the Supreme Court of the United States. 
That after hearing thereof the said Supreme Court reversed the 
seid CeCcree of the elreult COUTTL, ana remanded thie cause to the cir- 


ree Was therein ren- 


cult court, with direction to enter a deeree in favor of the gree aoe 
But when the mandate of the Supreme Court In said case was re- 
turned to the said circuit court proecedings were had in said cause, 
unde I the authorit L\ 7) “21d I) indate, to settle and determine the 
decree to which the said complainant became entitled by the judg- 
ment and deeree of the said Supreme Court. 

That the deeree and determination of the said Supreme Court was 
such threat the said cireuit court then ana there became Vest d with 
the power and authority, and was required, to settle, adjust, and de- 
termine all and singular every claim and demand and question in 

° i 
the said bill of complaint set forth and averred wherein and where- 


’ ° ; 1} ry? j } : | ] 1° “ eB » a " ’ o4 ol ‘ 
by the said complainant LAeLrelhh Pad Or COUlad DAVE AWHNV PTI, 
le] — ee - ee woe oe er “a Pe 
11] claim, or demand agulnst the sard delendant ior the said prrOp~ 
, ’ + . a , *2) . 7 : 4. 
CrtTy deseribed Wd 6Sthkidh PLL. aS Well as’ ali Clalin hor Teles, 


profits, and damages to which the said complainant became ¢ ntitled 
or ought to reeover trom th “ald defendant by renson of th decreed 
right of the sam com ) | L ti : | 
thereof, or growing out of the decreed illegal possession and claim 
to the title thereof whieh had in ) | ) 
upon by the said defendant as a defens seutnst the said elaim of the 

That the said « 
dered is in all ar Ines of record mn th ‘court in sud cause No. PHD, 


said complainant therein. 
? 
; 


° ? 
ecree Of TI 


and was in said enuse made and entered by the court after full ¢on- 
sideration, udjustiive lit, and CLCLECPIIVILD tion (>| ‘ult thir rivlits insisted 
Uporl, els imed, ana pul i) litigation lhl lel aetion Ly the =euid ‘Olll- 
plaimant. 

That said defendant refers to the said deeree, as recorded ana en- 

grossed on | the records of this court In said cause, for tl 
112 condit ILOns, and extent thereo! 
Thi: 


. | . . . 
io a master Ih Chancery In this Court to take prool eNXNam ied, hear 


, ; : | ,,1] r . , } LS 8 
and determine the tull WNouUnEAna extent of a deere Willeti Oo] rielit 
! } " 


ought to be entered in snid causeaevnatust this defendant, and I 
of t he sic complain int for and on account of each every and all the 
} ; . , : _— , . . 

claims and demands set forth im said bill of complaint for damage 
crowing out of the withholding of the possession of the said property 
from the rae ar fendant tls Wi | cs ali r ljI- hie Droits to which thie 
said complainant was or ought to be entitled to recover from the said 
leftendant, i reason of any of the matters set forth and eontammed m 
the said bill of complaint. , 


ni “ene ee 

Phat. in accordance with the terms and directions of said decree, 

proceedings 11) due form ic thst (*]} Were t 1c] Deore J an >. 

115 Weller, then being a master in ch: neeryv oO} that COUT to Whom 
said matter was referred by the tertus of said deerces. 


ras } : } } oe 
Phat atter due and prop r proceedings, had before said master, the 
sald master did, in the due course of procéedinegs in the said) cause, 
determine and ascertain the said sum to be one hundred and tweuty- 
five avr two hundred and sixty-six (S125.266.79) and did in due 
form make his r Pron thereof to said court 
That wena S. to suid report were taken, filed, heard and deter- 
mined. 
That said report, in due form, confirmed for the last-mentioned 
sul of money 
That the said aT ft ndant., f le 7 rr ved LOCrTCDY, Prose cuted cll) 
appeal therefrom cs the Supreme Court of the | hited SLES, where 
in due course, and after due proceedings had. the said decree of the 
circuit court, confirming the said report of the master and decreeing 
that sanl defendants pay to the said complainants said sum 
114 of money named in said report was in all things aflirmed 
and became final, and that the said defendant. having no 
other redress in the premises, paid and satisfied the said decree in 
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all respects long prior to the exhibition of the sacl complainant's 
bill of complaint herein. 

And the sad defendant saith t| 
manner complained of the said decree, prosecuted no appeal there- 
from, but permitted and consented that the same should stand as a 


the said complainant in no 


final adjudication and determination of all the matters and demands 
set forth yy her said bill of complaint, and that the satd final decree 
has at all times since the date thereof, and now does stand as a sol- 
emm and final adjudication and determination of all the matters 
and things which were or ought to have been, or could lave been, 
adjudged, determined, and finally settled in and by satd litigation. 

Wherefore and by reason of the premises said defendant doth 
Hisist Upon ania pleads threat the sri complainant Wilts, 1) all 

things, barred and estopped from setting up or prosecuting 
Ilo again, and in this way said bill of complaint, for and because 

the same have, in ali respects, been adjudged, determined, 
decreed. and passed upon in said action, to which she was e plain 
ant, and the said defendant wherein, all and singular the matters, 
pleaded in this, her said bill of complaint, were pleaded, averred, set 
forth, and issue thereon taken, and all matters of controversy settled 
and determined by final decree. 

And the said defendant insists upon the same as a defense herein 
to the full extent anid eflecet, as oH thre sevpnve lieael ne I} fully ane Spre- 
clally nd formally pleaded here ai? nid claims the Ly nelit thereof. 

And further, answering, the said defendant saith: 

That if Is hot slvised., CACE pting yy sid complainant's bill of com- 
plaint whether the matters set forth in the Sth, 9th, and 10th subdi- 
VISION of the complainant's bill of complaint hye rein ire true 11) 

mauner and form. as therein set forth, or whether ihe said 
116 alleged litigation therein sect forth is correctly or truthfully 

aver ed ant set forth, anc therefore denies the same is true 
In manner and form as therein set forth. 

That shia defendant Is advised enna Informed tliset. yy reasoh of 
some proceedings had by the sated complainant In this court, deerees 
of some form relating tosome portions of the said property described 
in complainants’ bill of complaint were had and obtained by the 
said complainant, of the pre cise character thereof this defendant ts 
not informed, and demands strict proof thereof if the same becomes 
material herein. That said defendant is not informed of the full 
history ana details of the siid liti@ation of the said complainant, 
about concerning sii Property or thisat portion tha reot which Wis 


hol ih} the POSSCSSION ol the <rtid deft il the time ot seid litte ition. 


burt Is Informed ana by levees threat hiahy of the Seite elbow 7 cli CTeCs 
are absolutely null for the reason that they were begun, instituted 
and earried on against persons who had departed this life long 

before the attempted Institution of satd suit; and that the 
117 ~—s legal representatives of such deceased persons, if they had 

any, were in ho manner made parties to said litigations. or 
advised thereof, mahiy of them obtaimed pro contesso. and otherwise 


Were collusive: and threat Very meadey of them are absolute l\ null for 
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want of service of subpoena or any other process upon the de- 
fendant. 

That said defendants do not admit the validity or binding effeet 
of any of said pretended decrees, but in all things demands strict 
proof concerning cach and every of sad ates ae thrat 
the same be established to be in al things valid deerces legally anil 
honestly obtained before any eff et is given to the same which may 
directly or indirectly aifect this dant in any manner. 

And the said defendant, hte answertng, in answer to the mat- 
ters set out inthe Tlth subdivision of the said bill of complaint, 
herein denies that it has at any time done or committed any legal 

or fraudulent act about or concerning the said) property 
LIS) deseribed in said bill of complainant or has ever had an¥ dis- 

honest or fraudulent dealings in respeet thereto, and that the 
averimecht 11) Silda bili of complaint tliat the sad defendant lets done 
or committed any fraudulent act as false and untrue. That this de- 
fendant specially denies that it ever obtained possession of said prop- 
erty Or any portion thereof through ()}" Dy hiecahs ot uhy fraudule lit 
act or tPahsactlilon, or thrert thy re Was aly fraud 1 the act ol Pure lh: is- 
ie snd pap rty irom the sid levariste Blane (1) the thy day of 
of September, 1854, and specially denies that it ever had either at 
that time or at any time since any v ‘lief that the said 7 uineunat 
ever had LL rierdyt. title. or lnterest therem, or to any precy’ he reof, 


or that it ever doubted either at the time of the sale or at any Lime 
s1nce, that the satel dey UPrist lane head full, absol te, ane I val right 
ind tithe to said property with the full, absolute, and complete right 
tO transter thr Silbhaie by COnVe Vance to suid defendant. and denies 

that it many respect acted in bad faith in acquiring said 
11%) Pre CPU Td iT if thie sid defendant lyevcl at any time sUp- 

posed or believed that the said complainant had any right or 


4 ye " = ‘4 . . : . > . ] ] | ‘ 
title therein it would bevel have acqul re do} PUPCHased rhe sale as 

’ } ) | ] P ' : 
the suid complain nt wed knows. aha knew trl the time of the exhi- 


bition of her said bill herein. 

That the said defendant acquired said —_ rtv by purchase from 
Kvariste Blane in the tull beliet that it icq uired an absolute fec- 
simple title thereto, and that havine said titl they had the full 

| 
right and authority to convey and dispose of the same. 


Phas ih Was Wille Dbossessed) of sar beled that li eaused the Silhhe 


to be De thed and divide Into blocks and lots in the vears IS36 and 
IS-47. eed XN POs id the Spe for sale thi publie auction iN) tlt) Open 
ane public Pbbeddddae rer: tTreut sad proyy rty Wiis hob at threat time Tc 
quired rOoranyv Pru hie OT MUnCT pal use . thisat the Same Was hot the 
source of any revenue to the said citv while it held the same in title: 
that it was in fact a eyvpress swamp. to reelaim whieh would 
require ar eXpenadlt ire of a large amount of money ana 
120) could only be ACCOMLPLISEn l by individual owners of the 
POPC who were VW | he to exp nd hare “Ulns OF money to 
redeem the same 
And the said defenday elatly denies that the said subdivision 
Ol su | PPOperrey lite hots ghia thie Sle Thereor Was nad with aby 


' = > se i. i i. ‘ » ¢ 7 — —— ‘ . - } ° . . . 
bbs tention O} MLI@L tilhab Ib WOT Tbh aliy Will Hiaer, ODstruct, O1 de- 
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lay the said complainant in any legal proceedings or other means 
which she miiehit adopt to assert a title thereto: and saith that at 


} 4s: Sy ee Te get ele Pr — 
Liic tine the same was so divide | Lblddt SOC, LING Salad «4 CPPCLaLED hiseel 
ewe a ; , é , 
ho belief, knowledge, or suspicion Cracat Cine sald complainant had or 
could assert any charm Or titiec to snid prop n ry OF ant PrOrLLOTE 


thereof 
And, further answering, said defendant saith that it is net true 
that said defendant ever received the sum of four hundred thousand 
dollars as the price of the property sold) by said defendant, and in- 
cluded in the said property deseribed mm said billot compels 
l? 1} That the property sold at public auction by the said deft 
In the Yours ISo6 and S47, were subdivisions of thi Property 


known gs the Plane tre l. 


hist It Is hot true that all ob Salel DropertVv Was aceulred Trom 
} . . : } . . 7. ' 
thie representatives (>| Dsatiie| C dit cathy r tis executors, or tits 


suid mother as heir. 
That the said Blane traet consisted not only of the property ac 


} 


quired Ly the said ISvariste Blane from the said Chew and Relfi as 


} : . . - | - | 9 ‘] } ] + 
Lhe agents ana auttornevs-ln-lact of the said Maury Clark, but that oa 
. ,* . ’ } >? . 
large horton of sid Lract Was CCCQUUTPCH DY thas “Ella Dlane brow 


other sources, and is property which it is not pretended the said 
Daniel Clark ever died seized of. That a PrOrtulons Of said tract not 
comimne to the said Evariste Blane from the succession of Daniel 
(‘lark constituted a larec portion of the tract known as the “ Blane 
tract.” 
That the entire proceeds of the sate of lots on said “ Blane ti 
includiug as well lots situated on that portion of the Blane ti 
acquired by the said Blane by purchase from Chew & Rell. 


de ne —_ . . 7 pe ee 
122 as ugents and attornevs-In-faect of the said Marry ( lark, hel 

ot Daniel Clark, as the lots srtunted Oli bin othr rh portion of 
said “ Blane tract.” to which the said complainant never liad any 


claim, did not amount In the gross to a sum exceeding the sum of 
one hundred and twenty-six thousand dollars, and that the largest 
portion Ol the seid sum Wis deriv 7 row thas sili of PPPOperey ih sid 
* Blane tract,” to which the complainant never had or asserted any 
claim. 

That said def ndant is unable at this time to state the exaet por- 
tion of said last-mnentioned sum of money which was derived from 
the sale of lots situated on property claimed by the said complain- 
cuit, but aver and beleve tliat the same didi not CACC d the ‘boul 
ot lOrty thousand dollars. 

That the precise portion of sald hiahey Aerive d from the sale ot 
lots to which the said complainants lay-ciaim cannot be | 
Without a eareful nid accurate Trestil ye) of sate Lract ih orc r threat 

the line between the said portion of the © Blane tract” derive 
125 from the successlon of Ldevrare ( 

set apart from that portion of the “ Blane tract” to which 
sac plarntitl hever had any elainn, and the lots and parts of lots =1t- 
uated Qn) threat portion of the 3 Blane Lract sf aT rive «| Prom the suCCOS- 
sion of Daniel Clark be definitely ascertained. 

And, further answering, the said defendant saith that as to alland 


a | 
CheTrinined 
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singular the matters set forth and contained in the 12th subdivision 
of seal | , 1] ot compl Ul il this defendant leat hh one kk how ledge, Mnifor- 
niilliaie and belt f concerning thesame, and hath no means of knowl- 
ocr thereof,and doth ad ny threat any of the said matte om and lle: Filo 
tions contained in said subdivision are true, and doth deny as well 
all of the averments of fact in said subdivisions set forth as the con- 
clusions of law therein by said plaintiff set forth, 

And, fu rther 3 aliswe rine, the said defendant saith that all of the 

elle Callolls of fact and alleged eCOnC| USI is of law scl forth 
12-4 and contained in the 13th subdivision of said ) taimtiffs bill 
of complaint are untrue in all respects and partic ‘ulars. 

And, further answering, defendant saith that it is true, as it is in- 
formed and verily believes, that at all times since the institution and 
determination of the ease of Gaines vs. Llennen referred to in said 
subdliy — it has been notorious, and believed by all pPcrsons In the 
City of New Orleans where said property is sitaated, that the insti- 
tution hans pouncestion of said suit was a fraud Upon the courts: 
that it Was instituted against the said Hennen only after a fraudu- 
lent anid Hleoal COTMPACT heal been entered into between the seta 
complainant and the — Hennen, by which it was agreed that the said 
Ilennen should collusively consent to a decree to be rendered against 
him, the said Tlennen, in said cause, and that said Hennen, before 
he COnseht | LO thie Sac, obtained from the said complainant full 


} P : } — : : : ‘ : 
chlidd COMPLE PTiCPOTIIELIC CaUTSst aly loss or damage ol tet ] hin- 
’ . ° . " } al ] » 
(rahice ProMw Ing out of snid aeeree, nicl threat lt Was aiso W el] 
»)>™ ] 4 | ; i] <i - ¥ : ] ] . 
12.) KREPOWT Liblb bie Salad llennen had absolutely failed in the effort 


Phioree t he Warrahs ly clause oft the conveyance ot ssid prop 
erty to lim for the reason that he was unable to — the jury 
that said decree was honest, and that said deeree in the case of Gaines 

licunen, instead of impressing parties In interest with the belief 
tha the claim of the sald complainant to said property was an 


honest Chaim ana orlyt lo preva ‘il. had the contrary eflect to Induce 
en lisacl ts, er iat tlisat her claim was in facet fraudu- 
lent. na could Only be sss rted by fraudulent and collusive rmicals, 


and seid defendants aver that it is not true that by reason of the 
procecdings and decree in the case of Gaines vs. [lennen any person 
was Induced to believe that her pie tended title was good and valid 
reason sought to settle with or surrender their property to the said 
complainant. 
And, further answering, said defendant saith that Is in- 
1? formed and believes that the matters alleged and set forth 
the 15th section or subdivision of said bill of complaint are 
untrue, and denies the same as therein set forth: that all of the acts 
of the said complainant are not known to this defendant, but that 
this defendant is informed and believes, and therefore avers, that a 
laree number of the si Lpyprose d deerees and ee referred to in 
said Schedule C are void for want of any service of process On the 
dete sera age’ in named, and for the reason that the supposed de- 
fendants were dead at the time of the institution and determination 
of Sel | suit 5. threat il — portion of sud pretended judements, if 
otherwise valid, relate to property never in the possession of this de- 


i ed 


oe ees 


——— 
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ance to anv person: thisat Tre abel 
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dant never executed any convey- 
lants ina large number of said 
have paid and settled the said 

id that said judgements 


4 
' ,% ’ ‘ 


Pret iidctl 


sree number of said supposed decrees 


| collusion between the said com- 
nts named therein, and that by a 
intent to iniure and defraud 


; 
i 
./ 


a dete nelant, dec COS pro Conte PW] tllowed to be take 1} ane Pass 
into final deerees : that im oth <where the defendants beheved 
that, by reason of the depre { property In value, the same 
vas hot at the time of the said wed decree worth the sum for 
Which said persons believed t] endant bound in warranty In 
ease of eviction, the said comp] said persons against whom 
shi Wiis proces Linh frevine ! | to decrees of eviction, and 
for exorbitant sums as pretended rents and profits, with the uncder- 
standine that the same decrees should not be enforced against the 
defendants In said deerces, but used as the basis of a fraudulent de- 
brdeunyed aus hist a s delet {| lh} ii sueh cases this defendant 
Is in ho ma r bound in wal y to any of the parties to said 
frauds 
Tha thas Jot tChnCce Ol mp lal pean that shi has now, or 
12S t gil time | I l. 1) \ aa or rieht 1) nid to, or could 
claim the benefit of any clause or condition of warranty con- 
tained In anv con nee of any of said property, or could enforce 
the same in ber own mites ha ‘her profit, is false and untrue, 
and without | ition in facet or | 
Lined said def nt saith tha ix advised and informed and be- 
lieves that all of the persons to whom this defendant ever in any 
form warranted tithe to any of said property aequired of said Blane 
\\ fit | ro Citi 1) rf vine, 1’ sick | 1) the State of, 
Lousiana, and that those pers named in said Schedule C, whom 
it is pretended are rranted 1 by this defendant, and are still 
alive, still ire ¢] vA His Ol, % bral i ll, His State. and that iis to each 
eld sill thereot they cou Lh oOree any of said Supp sed Contracts 
of warranty in this court, and that said complainant cannot, and 
has not, any assignment of said contraets, either by conven- 
} 4) Ligh) ol by O} erath ot an ria Which Call OF does Vest this 
court with | irisdiction to enforee the same mn this court, this 
court at all times being without Jurisdiction to entertain any action 
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ant unknown. and had and has 1 
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that as to some 
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foo Salleh Contracts ° 
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lefendant saith that it is informed 
nt has, before the filing of this 
her pretended title in and to all 
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tsand deerees, ana all the SUupr 
if the matters set forth in 
names are to the defend- 
10 title or Interest therein, and has 
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130 legal aerehnse agalhlist anv aemanha based on Sill STEP Poses 


covenant of warranty if the same was set up by the supposed 


ray} , . ‘5 > Si ] : | ? sat . ; : 1 ; ] ll 
Phat the averment and pretenee tha Scalia persons claiming LO Tote 
in “ . i + ee * 1 : ’ Ai,; } = i ’ Lys ’ } — | . 
obhieations OF Warranty acvalbst this detenadanb Dave eaemanaecd oO} 
, j . 7 ye. ; ; } , ' . ¥y . } ® } +: . 
request (that this derendantl discharge said SUpPpPosed ODT Midolis 
| > = , . , ’ 
, . } ‘a ; . . j sat . i 
Warranty DV DAVInNcHts to sald Colpiaihanht isdn all thines cliei PC- 
‘ ‘ i ‘ 
} i is ] ; ] i. : oe £o a : 1] } aor" 
spects rijse aha untrue as sald Commplaiane at ‘ili Tlbdes Well KnHeV 
| } ] | } ’ ij } ] ; 
»yeh ? ' : >) 
aha mi OW- cL illa | i‘ silidl bhettl il CPL it"t4 vi ' titi iii 1) Mh il- 
, 4] ? } . ; 
ner Crean ay Ui CUllol 1) Lyi pare O1 LI ClCH LO COLDS 
ft | } i} ? ' - } } } ralieat ’ 1) | 
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cll) reht, demaha, or Tight OF action OL sald Colapiaihahll 
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: 4 Sees a m oe # 
hat it is true that in the said suit ol COM piinan wealnst tibls 


talned a fhhal deceree agains! this defendant for allot ther hits, Prorits, 
and oth r charges wl ich a oth judgment ot this Court seid COlli- 


l ie 
| 
d recover or ought to recover of and trom said 


# F —— 
port biel lit COU i _ 
Bon { r } 
1] qdceiehndant OV reason Of ts acts 10) purehas mer, Loi ne. and 
lhy iL se } : ] if] ' ' - } ’ ‘ | 
SCLITnNG Sala }>! CTT descerpbecd’ I) th} ly] OL Cobpraiat, are 
that aiter this deiehndant had exhausted al eorny| bya bs of Tesistunce 
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against the same, but all times impressed with the injustice of said 


pall things 


mat said de- 


decree paid in full said deeree, and that the same is 1 
pald and satisfied. That said allegations in said bill t] 
fendant has paid no sum for rents and revenues of said property Is 
for thisat reCasoll false and Untrue, as said complainant well knew 
wien she made seid alle cation. 

And, further answering, said defendant saith that the pretence of 
said complainant that had she been in possession of said property 
from the 21st of Sept’r, S34. she would have realized large revenues 
therefrom is false and untrue. That itisa notorious fact well known 
to the said complainant that from said last-mentioned date up to 
and long after tl } 
sold OUL Ol} threat Portion of the sid Blane traci claimed by 


13? complainant the Sid land anid all of if Wits a wild CY press 
: } 


' é . “re 
rm date of thr sale DOV Lhe sal | defendant Ol the lots 


— 


swamp In all things uninhabitable ‘and unfit for any use 
whatsoever. That it Wiis only yy the CN} nditure of a sum of money 
CACC ding the total value fall oft suid property by the Stith olf over 
one and one-half million dollars in ditehes, canals, embankments, 


} . . } } - 
and Grating that those persons LO whom defendant sold said prop- 
, , rial t * } : . ° } 
Cry COUICd Che! Upon [ne same to li prove the same, or that the 
: , Letahla j , an . eat 
Like DCCA Mab abke iti LILA respect ; Phat of sald sum. ol 


money so expended said complainant never to the knowledge of the 
defendant contributed one dollar 

That but for the large expenditures so made bv said defendant, 
said property, and all parts thereof, would have at all times been the 
home of the alligator, and unproductive of any revenue, and untit 


os 


for a place of residence for any wild beasts not aquatic ; that the 
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CITY OF N. O. VS. UNITED STATES EX REL. M. C. GALNES., Oo 


And 11) wWitne ss hereof sald ci t ndant doth her to aflix its COrporal 
eer, 
[Seal of City of New Orlean: 
(Signed) IW. PATTON, Mayor 
(Signed) JI-R. BECK WITH, 


? 
G gobi j 


(pti gine, 


dk. FARRAR, 


Assistant City Ay. 


Answer ta Amended Bill I? fi yyped to ree. and Mad (! Part of. horegoing 
Bill of ie ('¢ plion. 
7 


Circuit Court of the United States, District of Louisiana Lh loquity. 


’ 


The answer of the Citv of New Orleans. defendant.to the amended bill 
of complaint of the complain LIdt. \lvra (‘lark Cusiitie a No SS?) 


This di le nedant, sar Ineand reSer ' Ine toitselfall andall Prhelli- 

140) ner of exception and causes of demurrer to the said com- 
plainants said 

ewer thereto, or to so much thereof as it is advised that it is mat 
rial or necessary to make answer thereto, states: That it is advised and 
Informed thisat the said complainant heath hot, i or Ly the eld 
amendments, made or stated il dill rent Case from tha (ride Teuke | in 
her said bill ils filed, ana that as to all and singular the matters set 
forth im said supposed amended bill, said defendant, for answer 
thereto, answer, asin its sald answer heretofore made and tiled hereim, 


] 2 2 , : ! : 
amended bill of ¢ moplaine herein, and for an- 


and insists upon the same, with all its averments, objections, pleas 
ane issues, as a full and complete answer to said bill as amendes 
the same extent and etlect as if the same Wiis, In all particulars and 


: ’ , e , } , 

respects, reiterated and repeated, and that. all chil singular, all Lia 
, , “eee a. ' - 

hiatters set forth It) ~aic balk of colnplarnt as amended, are, mn 


things, matters which have been long since adjudicated upon, as set 
forth in) its sald answer heretotor made cunid til | here, Ana. 
1-}] firth ras we ring, said defendant saith that it is not true that 
there survived in the said plamti? any other or new cause of 
action. And, frarthae rahswe rine, Lidl defi relearn ein sstith thasat this 


sitte complainant ik not. and never was. either the le: 


; 
- 1 =, ao a 
Issue of the sata Msarntel ¢ irk: norris she is lecratee, aba. that thre 


pre lf riled will under which hye claims IS i sham and ive ntion chtiel 


never existed as a faet: and that, if the same ever did) exist, the 
plaintiff, in all things, abandoned all rights thereunder when she 
pretended to he legitimate Issue nia heir it-law of said deeeased, iis 
set out in the answer on file herein 

And, further answerlng, defendant saith that it Is not true that 
defendant in any thiahhel became a party to, OF ly employinent of 
counse] became bound by, thie proce line 1) thie sults oust the 
. bill ane its amendments 
SU called. Anda sata defendant cre'}} rally anid specially denies eneh 


ta tsi 
PELETTIEELLE 


POSSCSSOPS of sic leeds Hs Sel forth in) shied 


! ‘ P ; 
and all of the charges and statements mn said amendments, 
‘ ‘ . - . ’ y : oe : i? } ' . 
| }2 contained hot herembelore and mn Salad original answer spe- 


clally denied, and sila 7a i hetant prays fis It} its ~ild oriel- 
bal answer it hath already prayed 


D4 CITY OF N. O. VS. UNITED STATES EX REL. M. C. GAINES. 
[i witness whereof the mayor of the said defendant, City of New 


} ] 41 | ‘ ] . ] } " i" ata : . 
Orleans. hath hereunto set his hand and eaused the seal of said cor- 


, ' “i 
poration Lop Doe i! Cheah PPCTeLo 
r . } y ’ re ' ? ] ; " 
ISEAL. | (Sioned . WV. PATTON, Mayo 
= ' 


(Siened) J. R. BECKWITH, Counsel. 


> y* , @ ) ’ , . , , ; j . +. ‘ »*??) . YY 
/ »piliapart / j od te Mas Puy j }: memo hii a "4 « 
‘ (lidt)i (’j i fii pil j {} A, CCsUsetitet f } af }) 
i p? if pil i j ’ . j . / Y Hey ) i 


oe aie ? | ; . ; . 
lL nited States Cireuit Court. District Oo] Louisiana 


VIyra C. Gatnes vs. Crry oF New ORLEANS. 


I ; ' ’ | } ’ | iy } 1.F ' ] t | 
iiis ] it) Ver-lriige ana serving to hersell LOW ahha ab all 
. " ; ; : } . . 
tinnes hterentter all and all tnahnner of advantave of exception 
‘ ; 
’ + | ' | " is . ; i | ’ * +] | 
1b tO Lie DATO lls beclel les OL] The answers Lo tir respPect- 


es ee oe ee ee OE wa = hia ee cae 
IVvetV Original aha amended DLIS Of Complaint, lor renpieation 
. i 
‘ . ‘ ‘ | * — " : . ° ! . ] - " 
nto. savs:s Phatshe wl aver, maintain, and prove her said bills 
° } 


, * . " 
tO be true, certarm, anad suiliclent Wn the law it) Ly agbswered under, 


ana thaset Pie Sala’ respective LHsWers Oo <a det nadant are ubheertaihn, 


i 
: | : i], : , y - | | 4 } . ly 
Ubtrue. bad Psuiielent to be replied unto by the replat, wil rout 
. * | ? ,- : = , . 

+ | + " +7 1 , ; ’ " ‘ ‘sy } "4,98 
Liils, tt) LV oO bitter or Thlhes Whiatso Ver ith tle sald answel 
‘ 1} | ono , : fy , | 14 . ly Bae } 
contaumed taterlat or eifecttlal dh taw to be POP ures LTritO. ahhh hot 
: —— } Stee 86 ees ] |) rt . |; : 
here cLliqdid PICPEDYS Weil gbbbed SUTTICLOCLILIN Pepoiis if uhto confessed. 
avoided, traversed, or dented is true, all which matters and { nes 

i | 7" ! it } } ly iy) } 1 vay 
Bee th. Peedi i1) _ <a; W ii rt i‘ Lf] {) IVer, hal } tLil) il (L ] Vi ‘ls TO) ‘e. 
. % i] } } ] } ’ ) } 
, ; , '* 
honora ( COLL] = bid diy | Liidl il itoa\ pl iVs iis 1} titi t>\ “rile 
Loli _ | ] 
t¢ ’ s+) sy? ? ’ ) ‘ . »* ’ *s ae 
bills, ortginal and amended. she has already praved 


(Signed) WM. REED MILES, 


Nolicitor for Compl rennet. 
145-! Opinion of Judge talward ©, Billings, Pronounced May 3, 1SS3- 
Circuit Court of the United States, Eastern District of Louisana 
Myra Crank Gaines, vs. Tine Ciry or New ORLEANS, 
Opinion Referred to inand Made Part of the Foreqoing Dil of Exceptions. 


ees. Circuit Court of the lnited States. Eastern District of 


Myra Crank Gaines vs. Tue Crry or New On-Leans. 
kpowarpb C. Dintines, Jud 
This cause is before me on a submission for a final decree upon 
bill, answer, replication, | <hibits, and depositions ned upon CXCC}- 
tlols toro tle report Of thre hsster 
There can be no doubt but 1 ut this cause I~ Ohe over which il 
court of equity must take jurisdiction. 


lt Is al) Thcrdenht, sauna ii} Its nature a Suppl mental proce Line, ly 


tl litigation as te the heirship tLlicd «TILE Ol the Cotpiaihanh LO Cer 
P ? : : : bhi ' ’ : Ses ‘ ae toni . “een” | _ 
Léllti Pea Property WIilICT) This Let “ORPCLLICLCCL Tl) Libis) Court DCLWeetd) 


Lic parties hereto ior upwards o jt) \ ’ is chlich CLEWEALVS Upon Cla 
. . . . . . 

equity side of the court lt is asu liscovery as to th els 
» °° } } — 4 } } 

Which have been employed by 1 | lant througivout this long 

: ° . Bn : a , = + 
pr riod tO prevent ahd Hhilhaer the com brhekdht GPO) TecOvVerine pros. 
; ' 


. _ = . : . . P " » 4 
session of this real property. See Comvos Digest. chancery (5 6B ] 


where it is laid down that a bill for discovery lies even when the 
action to be supported sounds in t 
Iltisa suit for an accounting as to the rents and profits of this 
real property fon th) period of f rms, Which} be taken 
according to the laws of L, srana. and in whiel. there- 
145-1 fore. the defendant must charged with the rents and 
Droits Which have bee] I 1(\. 
ae bey *.1 } ae , 
COoLyVe Land credited WiItth tine Voit) .y) ‘tures tor reclamation. 
improvements, and taxes, and that, too. th refercnee to hundreds 
of lots of ground It is an account, the correct statement of whieh 
by the master vecuples 500 pages and upon which the record shows 
he las been occupied almost thre veurs ft Is, tt) reiore, abh ae- 


eount of a most complicated cLiiei Vail heed Character, which could 
| ] . " > ' ss | ’ 
hel be dealt with Upon atrial at law a 6 JOE ET 
air hac thrart the Constitution yy odie a foedd States ouorantees to 
Be ee — } ale 
all SUITLOPrS Tl) COoMiini1on Any Casts, W Iit bore Liahh *# 1) IS ]hVotved, 
_ 2 - : . & } 11 | : '% . ’ } ; ' i sf | ; } | 
wri bY Jury should Mstre precision on the part ob courts, in dts 
- : : 4 ; ° | " ; . ty .¥ ’ . ; ’ 
Critnihatine as to the proper CELL Por causes, bDUL Cabblot change 
Line answer to the question as to wl! thera caulse Is equitable coeul- 
, 4b ‘ } , 
AZANCe, Phat Pritist depend Upon 


i 
7 . , . ¥ . , 
‘ " . t : ‘ : > | ' i ‘ Poi I " Ps — ged os 4 ‘ 
Knelish eourt ()) Chaneery Wotlllid Hay cL ntti ‘ if til eh ties (> att the 
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> aif 


time of the adoption of the Constitution of the tnited Stat 
The ease of Root vs. Railroad Company, 105 U.S. R. TSO. relied 
(o})} by at te nilant, by no CAs CAE buiedes lis Cols ix ia thie capluli 


eourts. On the contrarv. while it lolds that where there is no ele- 

ment of trust and where there are no other special cireurmstances 
e- , } . a : ‘ . — ——_ eo F r . 

which would authorize Jurisdiction in cquitv. an action for an ae- 


, . 
> 


count Is an action at law, it adds the express reservation, p. 216, 


tasat “ah equitv may arise out oF abd ibrere dh the hature of the 
° ’ om 4 , } ‘ : : ’ } wade 8 ~ "49° } . 
account itself, 1 it render a remecad nba levai tribubadi GQUheuit, ine 


adequate, ana Incompl tev 

In Hipp vs. Babin, 19 Tlow., 271, there is the same objection made. 
That was a suit for a naked accounting as to rents and Protits, 
There were no equity features. The court in declining jurisdiction, 
p. 279, savs: “To authorize Jurisdiction it must appear that the 
courts of law could not ¢ 
edly,” and that that-case did not show that justice could be admin- 
istered with less expense and vexation in a court of equity than in 
a court of law.” 

In ex parte Bax, 2 Vesey, Sr. 588, Lord Hardwicke said: In an 
action at law an account Is to be taken Ly wuditors. Indeed, where 
the auditors have taken the account, Ana ON charging hd ) | 

Ing the items, Issucs may be joined; and so many issues then 
145-5 may be tried; actions at law, therefore, for accounts are so 
few because so long time is required, 


ive a }) Lith, HHELOCTUaLe, Ahhal CoblpleLe rem, 
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) CITY OF N. O. Vs. UNITED STATES EX REL. M. Cc. GAINES. 


In ()"( ‘Onnor vs. Spaight, | Schoales W Lefroy, }). eed, Lord Redes- 
dale suid (this Was ali action for ah account by il landlord Healst 


a tenant for rent): “The ground on which [ think this is a proper 


Cause for equity is thasat the account has beconn sO) coniplicated thrcit 
a court of law would be incompetent to examine it upon a trial at 
nisi prius with all necessary accuracy.” “This isa principle on which 
courts of equity constantly act by taking cognizance of matters 
u enizable by courts of law, are yet so Involved with 

a compl x nccount that it cannot prraoypy ri be taken at law. 
In corporation of Carlisle vs. Wilson, 13 Vesey, Jr, p. 278, the 


; ) aa 
} 1) : |. ..4 ’ . a . aol hicl : . oe 
Lord ¢ Ptheeiior CILYSKINC) Save. at Principles Upon Wile »PCoOUTLS 
Y aaad ,' 1] 4 7 in } Eh ' y* 6 ‘ peg) t } ‘ ‘ ’ 
OF CQuilyv OFTT@TNaiV Chlvertalhed suits Tor ath aACCOUNL Wheh a precrtr 
| ‘ ‘ 
' ’ ’ 8 } acai ; : ‘ , 
had a le Mil tithe is that, though he might SUpport ausult al law, | 
| 
} ; , m F cn : Sas : - . 
COoOuUTL OT LAW ¢ mr cahnnot vive a remedy, or cannot v@lyve si) COT) 


let 1 remeay., as a Court oF eq lity. 

In Wevmouth vs. Rozier, 1 Vesey, Jr, p. 424, Mr. Justice Buller, 
sitting for the chancellor (Le | Wy), SAVS: — We have the au 
thoritv of Lord Hardwicke that if a case was doubttul, or the remedy 
at law difficult,“he would not pronounce against the equity jurisdic- 
tion. The same principle has been laid down by Lord Bathurst.” 

In Fowle vs. Lawrenson, 6 Peters, 495, the Supreme Court says: 

In all cases in which an action of account would be the proper 
remedy at law, the jurisdiction of a court of equity is undoubted, 


4] eS = nt , , a 
In transactions not of the peculiar character of those in this case 


, ae a oon ; Ae . 
OrTeatl COMMPICNITV OUGHT tO CXIStE TO GIVE JULTISCICLION., 
> ! > ~)>1 : = , $6 
ln Barber vs. Barber. 21 Tlow.. 501, the court savs: It Is not 
PO. ah | YT. oe ' 
enough thakb a court Of law Aso TAS TUPTISdleLion ° the remedyv at haw 


must be as practicable and efficacious to the ends of justice and its 
promiypol acdipinistration to exelude.” 
In Mitchell vs. Great Works Manufacturing Company, 2 Story, 


(,)2>. Jus Story, ove rrulineg adtemurrer toa bill ior an account, 


. 7 ,e . » « 
SuVs Considering the complications and changes of interest. the 


, , : , : 
cliimes Cibhibre 1) Qeaeqauave Ly CNatihned CN Ce} lm) a ecourt of 
i ‘ i 


143-6 In Nelson vs. Harris, 1 Yerger’s R., 272, the Court say-: 
- i } } WF brit. iis the plamtitls 


LILie sa pure teeat tithe. fh hes on remnedv at taw for the mesne 


profits, and th { tis bill had been demurred to, it would have 
been dismissed, This position is wholly gratuitous, unsupported 
either upon principle or authority. It has been overlooked by them 
that courts of equity have coneurrent jurisdiction with courts of 


law in cases of account.” See also Judge Whyte’s review of the 


ard } 
Kenelish « “ | ; pied 
. . ; i. * ‘ . . . s* 
° rT | ,* ' =. ‘ ‘ se + ., . e e . 
so there shail be an account nequity fol Ineshne profits, (om- 


ns: |) wrest, { Hanicery & A. | ' But hot til] Possession has DCON 
recovered, as trespass will not he, at law, for them, till) then.” 
Comvyns Digest, Chancery (2 A. 2) 


sates ‘ iz ! . . . ’ . 
bg uity Will Gecree ably account oF rents and Prornts whenever 


thi account is Mntricate ana complicate (| ana. tha rs for . hot eHslly 
2. } on } : 
Misted at law. And tlits holds nol oniv Where the matters crow 


out of a privity of contract, as between landlord and tenant, but in 


aud 


Mio ee Lh 


— © 


mmm 


\> 


CITY OF N. O. V8. UNITED STATES EX REL. M. C. GAINES. Oi 
NS ooh ae ban teva 7 - , shes 
many cases OL aAdVEerse alld COLLICUINY Clalhs, [Loleombe equity, 


dock Chane ry, obs; Cooper's Mquity Pleading, 
134: Ludlow es. Simond, 2 Caines’ Cases, 40 per Thompson, Judge ; 
Knott vs. Tarver, 8S Ala, 745, and Printup vs. Mitehell, 17 Ga., o68. 
from an early date equity decreed an account of mesne profits 
ere were particular circumstances which involve an equity. 
ord keeper in Tilley vs. Bridges, Pre. Ch. 252. This  ex- 
ecption includes ul cases Which Involve an equity which cannot be 
Vailable at law. Fonblangue’s Equitv, vol. 1, marginal 

pacing liand lo, and note. Ith Am. dud 1») Laussat. If the re- 


' 
| | ! | : * } ‘ , * . 
covery of the demand had been UNCONSCIOUSI Obstructed thiat Ol 


. ’ p ’ ‘ — en > = ? ’ ‘ : , eyed 
MSel? COnSTITUGECd ali CQUUly., C trtis vs, ( irtis. 2 Brown's ¢ ha. R..633. 


e and Lord Kenyon. 
‘ } Lote F , 
at tie delendant, Ds 
her direct efforts, persisted in mela fide, has kept the complaimant 
out of possession for forty-seven vears, and until any remedy by an 
account at law is practically impossible. This allegation alone, ac- 


cording to the principle laid down in Pultman vs. Warren, 6. Vesey, 


- 1¢° 
' ’ 1 } . ’ 
L tie eyravatnen Ob the bill OF Comypiaint Is Uh 


io, Would give jurisdiction, 
143-7 Gut there is another distinct ground of equity jurisdie- 
tion here. The complainant las recovered judgement against 
several hundred actual tenants for rents and profits for varying por- 
tions of this long period. Phese tenants are insolvent. The de- 
dant in this action is the warrantor of all those tenants, and 
matever thev owe the complainant the defendant owes to them. 
The defendant is not only a warrantor, but she is a warrantor who 
has enriched herself by purchasing in bad faith the complainant's 
roperty and selling it ata profit of S500,000. This sum she has 


etained and lias had the use of since the year 1857. The com- 
platnant has no remedy at law upon this warranty from want of 
privity. equity, therefore, giy her aright of action. This case 
Ix, Im principle, the case of Ladd . Mandeville, 5 Cranch, 322, 
Wher bh Chiaborser Ob a } Milissorv» hote, wlio beaed been adjudged 
Lo nave ho remedy ab daw apallist a remote indorser. was held to be 
Chtitied to mamta a suit mn LLILN aoninst lim, (>t) the eround 
thisit thie defendant. as thie O] ne ndorser of the nore, Was ulti- 


} sf ’ oa. P P aad : ? q 
Miatehy Pespotistore Or ibs; and thal equity would decree the pay- 


) . } } } i . ee : 
ment to be made immediately, by the person ultimatels responsible, 
‘ . j : i] - ‘ 4 | i ‘ ‘ ae 77 P..% *he 
to th }! . te SkCL UT it \ (‘i ! iit , oN ‘ ‘ \ tha mney. Page 529. 
re, = p me me oe e ol pe. ES eh = : 
lt is but another application of the principle lanl down bv Mr. 


Story in his Equity Jurisprudence, section 687, that where an owner 
and lessor would lave no action laWwagrinst an under tenant upon 
lis COVEeHali bor Pelt, st}! , Bs 230 OFIL he tehahnt Was Insolvent. 
ej uity would rive the owner a direet a tiol aeninst the under tenant, 
The reason assig by Mr. Storv is that the under tenant should 
hot be permitted to enjoy the profits of possession without aecount- 
Ing to the original lessor, because, if the original lessee had paid, he 
would have had a remedy over against the under tenant. 

[tis but another application of the well-settled principle recog- 
nized in the famiuliar case pul Lv) Chief Justice Marshall, hic in, oO 
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OU CITY OF N. 0. V8. UNITED STATES EX REL. M. C. GAINES. 


1. Plea of prescription of one, two, and three vears 

) (00d faith ‘ { thre def ryctea} 

5 | Reduction of monn! roa r +] | Baeint | 1) received 
for thi property at public auction 


New Orleans is’such an adjudicat Mas pl Ludaics Pipppaddbaddt iPOmM 
: » e 
bringing this suit, and 


med ] i = ] ] ‘ » SOc? ' : ’ / or » | 
Se bry muiar ANd TAUdUICHE Character Ol Wie OF at Ptrecd er drhedits 


V ana \lonss MUA? €.. tha HOSSCSSOryy. SUIELS. 
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ee 
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[ will consider these defenses seriatin 
l. Preseription. 
This isa sult Which, according to all authorities, both under the 
COMMNOT law and the law of oul an 1 Could not f ve been brouelit 
until the complainant had recovered possession; Games 
145-11] vs. Citv of New Orleans, lo Wall, 635 Th riudements in 
the A 
judgment for }. 
7,18 


nelly and Monsseaux cases, wherein she recovered 

ssession and for partial fru were rendered May 

(7, and, therefore, did not become tinal until Mav 5, 1S7%. 
This present suit was filed August 7, IST. AT] ground, even for 

discussion as to prescription, is wantin 
Zz. (00d faith a) | the del neds 
This 1 | | fin \ | 

eitv of New Orleans. in Gaines vs. The City of New Orleans. 6 Wal- 

lace and lo Wallace 


+?) . - 5 , 7 , >) 
, 'se ’ n , * +} ‘ : 
». As to the amount of price received from the sale of the Blan 
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+ 1; . : . Le oor 

tract at the public auction in TSo57. 

rs ; ,* | ] | ee | iT 

Che report ol thy, higster ana thy PILLELIC@ALLON SLOWS neavorevate 

* , . an } ’ yy i. a » : ,* { = 
amount derived from this sale to have been S482.525, besides SSG A405, 
the amount of prices Ol adyudication of certain tots for whilcin ho 
_ ] ] j i } ’ , ° 
evidence (>| deeds oO} Sclit’ appears \ iSLCT & it Preol 1) 2-4 | 
. i ’ 

. As to an\ aliewed COLLUSION) mLWee}r Uli Peeirties inh tle Cise OF 
‘ . ; } . } ' . 
Cranes (a. llennen. Phere I= POD ; rridi (>| (*\ cde ‘ ae if recore 
In support of this aver it.and it . f ditt] moment “opp 
j MOL O bis averlil ~ ar tit CeCOOPLT ICS O81 ‘ POEL CACC) 

A ; 
. ' . ' ' . } 7 . " a . 
as bearing pon tlie question OF § Mi dehithh OF the aderenadant his 
o. 4 ctl : 
? , j , j 

has, is has been Observed Dbelore, Dee Sctt (i, giliecd Is 1hO tonmever an 


Open question, 


te re . } , , , , 

>, The mietter of thre 1] ivehney of thy LCDS fbpenrs by the 
ats os aff Wheweth hens ancl Teo \ ) | 
Le SLITGIONLY {Di O'VvVville ‘} trate J} oie. ,' {*i] 

, . ° } . " . ry ,* : 
{), Plea that the mwoment in ti Mise Of Cs les & (ity of 
Awe ¥ ( )y| * ; hl - a P _ a. @ | | i | — 
New ricahs Is Such an nauadlentroy . Carlilets be Cohiba 


from brinegine this suit. fhe suit here referred to is known in this 


—- 


record as suit No. 2695. It was an ejectment it, conducted on the 


equity side of this court as a suit in part for discover: It was filed 
ori@inally with rererely tor th vhole Blan tract “The dete neddants 
answer contiulned a disclaimer as to any title or possession of the 
tract except that square upon wl ) t C4 Wwe oma 
chine. and some other sina . ICCes air his Wel (| =<" Ltda Pllc: 


fe : Ve ‘) ; oo , I i : } ; . 
Oo] the Ct Ipabts Who wer Eieeredd, TO ty i] POSSOCSSTOT) OF} Tide it. Of} 


CITY OF N. 0. VS. UNITED STATES EX REL. M. C. GAINES. (}] 


the tract. Upon the coming 1) of defendant's disclaimer 
45-12 the complainant took no further proceedings as to the 


portion of the tract covered Dy it, and the cause proces ded, 
and the jyudgm nt was with reference to the portion as to which 
HOsst <sion Was not disclaimed. There was no Thani nt Upor thas 
disclaimer. In) fact, no Issue was jon (| Upon “2a judement lias 


precisely the same scope and effect as if the bill, as originally filed, 
had sought a discovery and recovery of property and fruits as to the 
square occupied by the drainage machine alone, nid the other 
SqUaLPCs, heal included 1) the disclaims Ir’. 

Indeed, afte r the disclaimer, if be dine Necessary thy iT thi POSSCSsOPry 
actions against the Occupants should be con PCTs (| mid le rininated 
before this present action would lie. 

An exception was made, after the cause had come back from the 
Supreme Court, and was before the court upon the masters report, 
which presented the question whether the complainant could treat 
the city as a trustee for the price received by her for the Blane 
tract. 

The question Was solved by the eourt if clarine that. i cll ¢ Y (‘{- 
ment bill against a party holding by an adverse title, there could be 
no trust raised up as to the price received, in case of sale of a por- 
tion—. ¢., that the whole aim of the bill was inconsistent with the 
claim thus urged by the exception. Tl 
no construction, be made to be adverse 
presented here. This claim is not only not Inconsistent with the 
ejectment suit, but follows, and could only follow, as a consequence 
from thrart sult ana the recoye A 1) the PUSssecssoPry Stlits. 

The revenues upon which the master has reported are thos 
derived or derivable from lands not included in the sutt No. 2695, 
after the disclaimer and not embraced tn the judgm Nii 

7. That some of the judgments against the tenants (in the Aenelly 
and Monsseaux suits) were irreguiar and fraudulen: 

The evidence which seems to be rt it | LL pork Is threat. 11) some ol the 


iis ruling and decree ean, by 


t 


LOjoOreveh relate to, the elarm 


Instances In which judgments pro confesso were entered, the subpeenas 
are not In the records. 
This, by no Meals, OVEPCOIIC. thr prone fered ease rade I) thre 
judgment itself, as it cannot be presumed the court would have ren- 
dered it without proof of services of process 
L45-15 | do not find that the special defences are in any respect 
sustained. 
The exceptions to the report of 
treated and disposed of in- the subsequent portions of the opinion. 
As icf those hot thi re discusse a. why a7 have be 1} tile | by thie de- 
fondant: 
g As lO the order of reference. | | kk if it 1s net to be disputed 
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referred can be considered by the master consistently with the rules 
of pleading and evidence. This order was made by the court im 
anticipation of the long time necessary to take and state this intri- 
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courts of that State to be a different instrument, and one which ex- 
cluded the complainant; that thereupon, In 1855, complaimant 
succeeded in obtaining the recognition of the genuine last will 
and testament of her father from the proper tribunal of this 


State, and, in S60, her right to inherit and reeover under that 
will was authoritatively admitted and decreed by the Supreme 
Court of the United States, in the ease of Gaines vs. Tlennen, 24 
i li we. 6 iD: thas # 11) { hat case, hot on l\ Wils CVery pol lit est abl is] red, 
Wihiich Was mnaterial or requisite, to entitle the complainant LO Vindl- 
cate her title to this entire tract of land and to recover against this 
defendant, but the court emphasized its decision by the expression 
of the hope t it] ) 

duly resisted, would thereafter cease ; three this defendant, neverthe- 
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efendant in which cause, In} Sob, the propo- 
sitions of law and the conclusions as to the facts upon which the case 
of Hennen had been decided were reiterated by the United States 
Supreme Court with this severe rebuke to the defendant: “* It was 
supposed after the decision in Gaines vs. Tennen that the litigation, 
Which had been conducted in one form or another for over thirty 
Vears by the complainant to vindieate her rights iN) thre estate of her 
father, was ended; but this reasonable expectation has not been re- 
alized, for other causes, Involving the same issues and pleadings and 
upon the same evidence, are now pending before this court,. see Gaines 
Us, 4 ‘Th of New Orl ans, 16 Wall. 716: that the dete ndant, in the vear 
IS67, Joined in the institution and prosecution of a suit known as the 
Fuentes suit, In which it was attempted to revoke the decree by 
Which thr vill of IS15. Upon Which the complamant’s rivhits 

rested, hevcl been probated ; that prot thi sugeestlon 
L45—1 4 by thir defendant of thr pendency of this luentes 

suit, the cireuit court of the United States for this dis- 
trict ordered aoostay of proceedings in the causes known as 
this “Aonelly anid \lonsseaux CASES, which bisa been brought in) 
that court by the complainant against several hundred of actual 
tenants of this Blane tract. who Were Intermediate warrantees of the 
defendant, to recover POssesslon and fruits: that these Posscssory 


| 
sults were tl 
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ius made to pause till the final decree in the Fuentes 
ease, Wherebyv in May, IS77, the prayer to revoke the probate of the 
will of IS15 was rejected: that the Fuentes suit, of itself, hindered 
the complainant in obtaining restitution eight or ten years: that, 
shortly after the decision of the Supreme Court of the United States, 
In Gaines vs. The City of New Orleans, numerous parties, tenants 
upon this Blane tract, under titles emanating from the defendant, 
united in a petition addressed to her, in substance, asking that the 
icfendant should acquiesce in the demand of the complainant ils the 
rightful owner, make restitution and end a useless‘and already de- 
cided contest: but that the defendant refused to comply with this 
petition, and, through her counsel and attorney, entered upon and 
virtually conducted the defense against thi demand of the complain- 
ant for possession and for the fruits of this tract, pending in the Ag- 
nelly and Monsseaux cases ; thiat complainant, in May, 1877, recov- 
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erwin vs. Green, 7 Rtiobinson, Ly. Vial Mors TO Lie Vaile Obseveral 

} o 2a 1 | ; 

hundred thousand dollars liad bee Lsubject to a mortgage whiel 
the vendor agreed to remove. Notes for the price wer Piveb, dated 

™ il the time of the sale, Which Was Collemnporatecous with thie period 

. 1 e . — " . ‘ “ | 
of the public sale here mn IS5S7. beat - six per cent, Tnterest, Whieh 

. - " . . ae | , : ’ i ai 4 } 
were deposited to be delivered \witae | () ri s}pCotLT ia] ma 4 ipiere (*¢] 
Phe mortgage Was hot can CieeL till 1S-15). air duestlon Wis 
‘> SD hes e ° ] : " > : ee * : : : . : 
145-27 whether the vender should ever siIX per cent. interest 
é : . =a .% ; ; . iT e- " ; 4] " } 
for the time previous to | ellation of the mo or 
Phe court answer, “ ves,” for two reas - ohne of which was that thr 
} | , , ** 7% 
purchas r coulcd heave had pos | i an ‘ conte Of 
. . ] we j - 
Lou lekbiak. Ge TUS pry MrtcTrest o prey (ile ma )«|6 (>) 
' . , ai ry ee ae ‘ 

thi miw., Vi‘ lel i revehbue, an ig} Fe “Pihywea ctbbal it Wets \ mt Cl¢iy 

lots, row which the court mlerred If Was susceptible of vie Kding cl 
a * ‘ 
revenue, “lor, saves the court. th) Could Have beeh rented 


The court ought hot to overlook il pt inci ple always recognized by 
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the eivil authoriti =. cilidi W hich Is laid dow 1} 11) Pontehart rain Rail- 
npany vs. Carrollton Railroad, 11 Ann., 258 and 20%), that 
even if the evidence as to the value of the rents had been much less 
istactory than it is.and if an aeeurate estimate of loss had = not 
able upon such clear and full proofs as are here afforded, 
thE I) Vine invaded the rielits of complainant, ania fritl- 
ing itself to furnish more satisfactory proof, would have had to be 
content W th) the CO] clusions LO Which the Court would have been 
able to errive trom the evic bee which level been produced, See also 
MeGrey rs. City ot Latavette, SH PTC, where the Court, 1) the cLSSCSS- 
ment of compensation, lay great weight upon ‘vexatious and inel- 
dental wrongs which have been established. 
ln short. thre burden which bad faith places 1) the defendant, 
according to the civil law and the Jurisprudence of Louisiana, while 
it should lead to the assessment of no damages or compensation he- 
vond those actually suffered, requires the court to adopt conclusions 
fully warranted by evidence, thongh through the fault of the de- 
fendant it nitIst be Gel ved from facts ul side of the receipt of actual 
) law requires the court, In such a case, to go 
further and decide from evidence extrinsic to actual recerpts, 1t must 
mit a sate eulide may he obtained and 11) this Cuse las 
been furnished from the rents and profits, for the very period In 
(pul stion, shown tt) have ne 1) actually derived from so) many other 
lots, Lyace ne similarly situated ana nea better capacttated, from 
humerous ground rents, and from the opinions of such a multitude 


a purehasers 


This Is 2] peculiar CUsc. lt calls a defendant to il reckoning for 
fit vears of flagrant ania already adiudaed Wronhne, The 

| Bey, (*¢)! protean} disanil nme hr cd recay rod SSQs] )? TI + TCs s 
, bes preetadl ii ‘ cil é \ pr boot). it rest! 


tution to which the complamant was, and Is entitled, Is 
founded upon decrees between the parties which establish it con- 
| lefendant anid the 
amount of compensation due are fully proven. The bad faith of 
the defendant has been previousivy determined and is a thing ad- 
judged. ‘The court must not be deterred, by the magnitude of the 
amount involved, from the application of settled principle of law, 
ania thie d duction ()] conclusions which follow irom established 
facts. The conclusion which must be deduced, after giving all the 


} , -_ , ° } . , 
CIUSIVELY. Phe hindrance on the part of the 


evidence In this cause its full weight, is that the productive value 
of the Blan wt Was. in the vear IS37. fixed at the publie sale. and 


has hot been matntammed, but lias receded, ania has heen kept from 
advancing only by the insecurity as to the title created by the pre- 
tensions of the defendant, asserted in bad faith at the outset, and 
continuously, and persisted in years and years after thev had been 
rejected and even rebuked by the highest tribunal under our Goy- 


ernment: and that the actual veariy Value. which eould anid would 


- 


] , ] } a ae | ] : ; 

have been derived trom the tots constituting the same by the COll- 
poterdbarnat, free She occ) allowed LO OCCUPY them without uubtust mo- 
3 ' ) aoe eS . “i 
lestatlonl rom Lal (| rend lit. zs established to have been ‘il least five 
» 


per cent. upon the price which they brought when sold by the de- 
fendant at public auction in 1837, 


a 


te 


er > 
GAINES, iv 


=faied in the Precise Tred didi r determined 
if Citnes vs. The Citv of New Orleans, 15 
| tha mcCCOUnT with; rererence to each 


lot separately, and tas ase snined the rent or Income which should 
have been cle rived ' ral Hets computed interest at five per 
cent.upon the same down to January 10,1881, which point of time he 
selected Or COnVvVenhlehee ‘bhi i ster s account shows thisat the 
total amount of ju mrhnehnts rele i inst the warrantees of the 
defendant in the Agnelly | Monsseaux suits Is So76,707.72. 
This sn 1} though loss t | Like evidence shows Is requisite 
to indemnify the complatian mnnot be disturbed. It 1s to 
thy ‘ fen? of Lee per (Mis CO) t | rely binding alike pon 
the complainant ane deferens A study of his report and 
thie records 0 | Causes ntroduced in evidence shows 
Li} \' an this ANG ST recoy- 
ered rents for only a yp n of the period of her dis- 
. ' 

145-29 = possession, often a small ) - the tenants had been in oe- 
é L pre 1a] Cotii Varvills (otis oft time stnece S34. The 

poi Oy} shows th Lhe eariler | inte ’rahnteecs who occupied it 
are citherinsolyent, dead without representatives, or, after search, can- 
not be found. The balance of the ammount, viz., 81,.045.363.78, which is 
the ageregate of the 1 and profits, which would, with ordinary 
rood management, have be ed from the unimproved lots, 
., for those periods not covered by the possessory judgments, is de- 
rived iron (| i! Le rents from each lot, the vearly 
rental being 5 | cent. u 7O per cont. of the price of adjudiea- 
tion in IS57 Phiis ra ci the conelusion of the court, 
as stated above, Is ort of what the evidence shows 1s the true 
measure of the rent by 50 | cent.; de, that the vearly rent, as 
established D\ the evid Is») per cent. upon LOO per cent of the 
full price of licdication and ic. ‘The correction required is 
lj ch by Lc billie’ ie bit. ¢ Ss SUT) where , as has ay CT) sald, 
the computation has been m basis of 70 per cent. The 

aqniounl te ly PTecoyeretd thie { i] bye ‘IS follows 
kor improved and unimpro nd already in 

Hidoment . 846,608 DZ 
For balance of rents LiLDTEP! ea pigs ~. 10489009 9] 
Total ; ee 
For whieh last amount and the costs which have been taxed in 


tha Aeonelly and \Nlonn- 


} 


- ‘ 
WoICh rises Trorn thie Ve 


thie complainant hiust bi 


10—?S6 


‘ 


LX lites. with interest upon that portion 
from January LO, ISS], 


\"" il CieCCree 


ry. ’ ? : | ’ } *¥?} . ? . 
his cause HavihyY Ly 1 SUDDIITLCa Obl Lhe Dill of complaint, the 
. ; ’ .% . y *3 ” ‘ . 
Arried) tae Polit. eat cLIISWers, repilcal teri, CN TTDI, clliai (CPOSsLIONs, 
cilia thas COUT biel re’ «iuly ¢ Misliereqd i] itil clita] thie report i>] 
’ ’ 
the master having ehh su ed Upoh exceptions thereto DV CQ 
" ‘ : | ? ’ ’ 
plammant Lbhad IG) bill) cLliai Uti tl maVvine GAULV Colmimered thas 
’ j ' } 
shai hoor’ Taye lt - .. iit tii WHILTCH O] Ph ied heretol i: [ile | 
y } ‘ 7 
Wt) tba LLis< Lic 4 i «it (dees, alld CGecrecs threat Lilie (iC- 
fences set up by the delendant are not sustain d. and tliat the com- 
‘ ‘ 
leading / a I biel 7 1 | : BEN 7 ti } we aad] -. r)) 
preaddbianit Das Established the Cause se POVtih hh LeP Db OF COtpiaiht 
s al ee - oe l 4 caf t 
aqGallist Lic GeIenaa4#;l liad IS CDILILICE FO a Geerer ania 1] is ordered, 
” } 7 ' ’ } Sa 
achudeed, Ldica Che Cad Liab Lae CNeeptllols to th Sslal report Tea by 
’ 
+ | | } i , ’ }} | ‘yyy + | ; . ' . ~¥* - " i] j 
(Pepe hnaalhl mre) De, All tiie Sade ae PMrehmyV, Cisallowed 
_= ' ] :, _ Pa} - 4 : wel Me oe ‘ pponteseena F 
14.) ct tiitd TAGS i 6 « Lit«tl iif Pp," * F. ptrais pi iteti ea tiit Coop T Epa plet ttt 
: ; 
} , 
bic’) f Wed so Taras ie tes to The amount Wm said re- 
port stated as au ie COM aihant, except the amount represented 
‘ 1} } 7 ' : } ; . , } 
by the Aenelly and Monsseaux judgements herematter dese rived, 


; ! j ; \ ; / ' . _ \ ’ i : 1" . 
ania Liat the Cohpiabane. Nivea Crk (aa res. alo have tLlieh PCCOVEGT 
judemient aeallist ti Memnaant, he City of New Orleans, in thre 


. . ; ’ . ? 
‘> sit , } } ’ ' ‘ 4 ,7 | / 
SUTii O] Co Lit PPL iTOd bridae pubetredqd LThel IWehLV-LIIVe thousnna SIN 


- } ] ’ ] } } " ‘ > -4en, ’ 
hundred and sixty-seven and $3. dollars (S1,925,667.835), with inter- 
} '* . . ’ _ o- i) _ * , '} 
Cst ab and alter the rate of tye oO) per centuthh per abbhulinn pon thie 
; 
. } j ? 


’ ‘ ‘a % ™ er } ;, 4 ‘% sa? " ] e ‘ - 1 ] | 
hn oF haine hundred chLiiad Mtv thousand one hundred fhlicd tell Gol 


> ' } + . . | i] | ; ' ‘% 7s. o ‘ , ’ | | 
lars (S950,110) from the LOth dav of January, A. D. ISS1, until paid, 
 s | ] , } ’ 
and in the further sum of thirtv-four thousand dollars O83 -4.000.00). 
] syaxt " . | ‘ ; ; . | i ] ¥* I ’ ] 
Live CrriOulilt tha LAyeu 3 it VPALIL Mt ACU dOallist tne ol ee bctl Mmeienaahts 
. ' \1 : > ' j . ] ; 
11) =lilt- {)j Vivre ( Cri) Lic j || \lonssi ltINX ela Pee nun bered 
,*yee? . } ; ' _ ; ' ‘ 1) } } , . - 
DO65. and Myra C. Gaines vs. P. EF. Aenelly ef als. numbered GOSS 
y +] l | ; F } ’ - i , ; rel | ’ | 7)? 
Of Lhe dockel OL tilis court lm ohuames OF sald deiehndants be- 
,? ] lone i _ . j , 7 . } | 
er ing set fortiy in Schedules or [Exh (land CC? annexed to 
, : . . j }] j ’ ~ . ™- me 8 . 
Ltie’ CO) Wants DLEL OF COMP Ane tb this cnuse, With ter- 


' + es Lee ‘ . . } 7 —- 
est at the rate of five (5) per centum per annum till paid from Jan- 
: | L, hat sar Myra 
‘] > Clair | Se ceil ee . re hes 
( lark (raines have execution agains Lhe Salad defendant, hi City 


i a9 . 47 : , ‘ ‘ “37 
Lilii (31 bhai Y « With bnterest ais aforesaid 


(Siened) EDWARD ©. BILLINGS, Judge. 
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—— : 90 ° . ; _ sf : : } . ae * yy ; : 7, 
| ril ol ay Ve hucias Referred la fyi @hiidi bitete Part aT i¢ me gortiwgd pill 


Ve 
_ 
/ 


i AMERICA: 


. } , 
trict of Louisiana, or lis lawtu putv, Greeting 
a. j } ’ ; } 
You are herepv comnandedq¢ Oil ciemane mine to aw 
} 
ol the City of AY W Orieanuns thr btn COT OMe WOM Dye hundre 
‘) | ° ’ mt +} } ) | bhate ly | | ae | . . 
“hd twWenhtv-live Thousaliad sis bLLbei Peat All SIANETVsSCVCT) , 
: 
om ’ } 1 } ? os . " 
14; (dota Wi lh interest on SOOO.110 at Lhe rate } Der arpa 
, he : , 
from the 10th Januarv. ISSL. until paid. and the further sum 
‘ i 
a) thiirtv-four thousane dotiaitrs. W L rhiterest tl reohn at th reite | 
< ‘* " § os " by | ,% . /. : Aol ol ' 
9% per annum from the 10th Januarv, ISS]. until pated. ame thre 
4 , e -, 1] es —s ‘ . . ‘ . . ' be 
(*498TS 0) “LLIL. Viz. { iu ~ (ists. Mipty tyth stiorneyv-s it*t's. (OCKCTL. Ss °7() : 
} ‘ 
‘iT rrdie \ to (Le pOslilol) ~ | i \ t]} (‘iis aie r perg's ined 
| j } j ' 
also the fees of the master and « Hners beremm, eash., which Myra 
7} ‘ | } 4 ain | | ’ ° ? _ 
(ark Gaines lately recovered | lecree of the cireuit court of the 
Lonited States for the filth cimreutt hel cristerhy alistrict of Lousiana. 
, ' } ? I ¥ | } I , } ? i} ’ ’ +} 
ctTh li tbe Sith) mM TO pruiek Od ¢ ied ll) VOU Calis rit 


same to be mac out (>| thi Prersolhat CoS LIL (>] 2 og | ( ry (>] New 
Orleans ino vour district. if sull nt personal estate can be found 


therem: but if suflicrent personal estate cannot be und in vour dis- 
trict. that then vou eause the same to be made out of the real estate 
of the sid Citv of New O) = 1h) VOour «list tnd that vou 
14S have those monevs before our said court. to render to the said 
Nivra Clark Gaines for the indement aforesaid, on the 7Oth 
day from the date hie reor, Tore thy \\ itty tlits \\ rit. 

Witness the Honorable Mor n R. Waite. Chief Justice of the 
Supreme Court of the United States. this 22d dav of May, A. D. 
IsS5, and 107th vear of the Independence of the United States. 

[SEAL | (Siero) Ye A WOOLKFLEY. Clerl 
Vu , ; * iY fy rT 
hoe ved Nba 2a. ISS55, by thie ‘, Ss om irshial ind pro ‘oolod Lo 


make cle mend of thie City of AY w Or ‘hs throuel [lon. \V . a 1}. han, 

inayor of the City of New Orieans, for the satisfaction of this writ 

when the said mavor, W. J. Behan, answered me that the City of 

New Orleans had neither money -or property to satisfy this writ in 

Whole or in part. [ also did, on the 2%th day of the same month 
) 


wa 


: : , 
recur. mide a scizure DY varnisimecnhnt Process lth U! 


| e hands of the 

la LLISnana National Bank. 1) thre bea lx of the New Orl fLlds National 
Bank, in the hands of W. J. Behan, mayor, and in the hands 

149~— soos SOB. CT. Walsh. treasurer of the Citv of New Orleans, the 
whole, as will more fully appear by reference to the annexed 

notice of seizure, marked A, which, together wit 
Written, Is made a part of this return. rom said seizures nothing 


' ! 1° " . 
has as vet came Into the basta s licuniads, No other property found 
. i 
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after due demand made of t 


piring before a final disposition of the seizure by garnishee process 
above referred LO had Doe li mad aniel LLL chpoyn | I) rein having been 
taken by garnishees to which reference is made, | make return and 
request the clerk of this hon. eourt to furnisiiim with a Day of this 


wri and return thereon LT) conformit, LO 
Returned July 31, 1553. 
(Signed) EDS. WURZBURGER, 
, Deputy Marshal. 


. . . ¢ + ; . , . 
Garnishment Proceedinas and Anse; Ol (rar nIiShees Deferred hy) sii and 
? . o . . > + * 4 } ) . . 
ride Art oO} boredoing Pill fj] hacceprious, Suppl mental Petition 


; 


and Tite rrogatori s fo (raj WISHES, 


150 Myra CLrark GAINES ) 
hErSUS No. SS2.). 


City or NEW OrLEeANs. J 


To the honorable the judges of the circuit court of the United States 
for the fifth cireuit and eastern district of Louisiana: 

The supplemental petition of Myra Clark Gaines. respectfully 
showeth, that Upon the judgement obtained in the case for the sum 
of one million nine hundred and twenty-five thousand six hundred 
and SIXty-s¢ Ven ri dollars COSLS, yn titioner has Issued afi. fi. eunicl 
having reason to Ly lieve that the Lout ang National Dank, The New 
Orleans National Bank, B. T. Walshe, citv treasurer, and indiyvidu- 
ally, and W. J. Behan, mavor of the city of the city of New Orleans, 
and Individually, third Persolls are riclelote unto the said defen haunt 
In execution, or have property or eflects In possession or under con- 


] } 


} | . ’ ’ ’ . ° e . 
trol belonging tO The said qdevptor, or are netebted to sid pv titloner, 


—= 
; 


has caused the seizure to be-made in the hands of said third persons, 
Therefore petitions ro oprays that sal Louisiana National Dank, 
The \ w rleans National Dank, l} c¥ Woaaishy » CTU treasurer, 
15] ana Individually, and W. Bel hh, ahaa Individually, be erted 
and ordered to answer, under oath, the annexed interrogato- 
ries, and after due procecd ines conde mined to Poe \ the amount of said 
judgment and costs. | 
(Signed) WAL REED MILLS. 
A. GOLDTIWATTE & 
J. WARD GURLEY, dr.. 


, ‘ ee 
Nol. poy Complainant, 
lnaterroqataries. 


Ist. interrovatory. [lad vou in vour hands or undér vour control. 
l; ° . bs ’ : : . 4] . 4 ‘ ; y a ‘ : 
directly 0! Indirectly, at the time of the service of notice of serzure 


1) this case, or since, or at the time of servic Of these mterrogwato- 


ries, or at any time since, 0} Lthe tn of answe ne these nhter- 
rogatories, anv money, rights, credits, or other property whatsoever, 
i, : 4 4 — aig, ] . | j , ae a" ’ . . 
directly Ol] Indirectly, b Onerimde or atte Ohne sala derenadant ih exe- 
" _ a ] ’ : : 
cution, or in Which sbe has or had any direct or mndtreet terest for 


the whole or for a part or otherwise; and, if yea, what Is Uv hmature, 
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deseription, and amount thereof: and is the same not suilicient to 
pay or satisfy the fullamount of satd judgment and costs, or, 

lov if less, to What amount, you being asked and requested to 
make a full disclosure in relation to the same. 

2 «| Interrogatory. Were vou not al the time oft <ervice of notice of 
seizure upon you In this case, or since then, or at the time of ser- 
VICE of these Interrovatories, or since, Or at the Lime of suswerlne 
the same, direetly or indirectly indebted or obligated unto the said 
defendant in execution for anything, or for any sum = whatever, 
whether for yourself alone or together with others, In consequence 
of any sale, or exchange, or trablister, or usslgninent, or pavinent, or 
novation, or compensation, Or letting, or hiring, or service, or labor, 
or employment, or aflreightment, or Insurance, or job, or work, or 
rent, or interest, or partnership, or loan, or deposit, or trust, or bail- 
ment, or dechney, or suretyship, ore MM promise, Or pledge, or in con- 
si uence of any contract or obligation whatever, Whoethe I’ the sillne 
be due Or to become due, and whether the bite rest of =i aefend- 
ant in execution be direct or indirect, or be for the whole or a part 
only, or whether it be by bill, note, or otherwise: and, if Vea, What 

is the nature, description, and amount thereof, and is the 
Los sume not sufficient to pay or satisfy the full amount of said 

judgment and cost; or, if less, what amount, vou being 
asked and required to make il full anid aT tatled disclosure in rela- 
tion to the same ? ' 

dd interrogatory. lave you at any time since the service of notice 
of seizure in vour hands herein made, directly or indirectly, unto 
or with the said defendant in execution, any payment, or novation, 
or Compromise, or arrangement, 01 olVel her any note or other 
written obligation, or received from her, directly or indireetly, any 
receipts or acquittance, or received or acquired orulnst her, «i- 
rectly or indirectly, uni compensation or set-off, or demand, or 
note, or other obligation, or right of action? And, if yea, state the 
nature, description, ania amoulhit thie reot, anid the time, place, cuniel 
circumstances of the Sebbnie, 

l. [lave vou in your possession or under your control particularly 
the forty thousand dollars received from the Louisville and Nash- 
Ville lt. lt. Co. Ih ISS, 1) Compromise Oy] sult pending bet we Cl) the 
City of N.O. & the L. & NLR. RR. Co. 


Lod & 155 Order. 


Let the within supplemental petition be filed, and let the Louisi- 
ana National Bank, the New Orleans National Bank, B. TT. Walshe, 
as city treasurer and individually, and W. J. Behan, as mayor and 
Individually, be made garnish Cs ie I WM sunid cit d to answer the itc- 
companying interrogatories under oath, In writing, and as the law 
directs, as herein prayed for. 

New Orleans, May 29th, 1853. 

(Signed) EDWARD C. BILLINGS, Judge. 
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mp STATES OF AMERICA, 

beast ji Dist) YY f ot Louisiana = 

. T ’ ot ; + | +4 } : 4's ‘ Pe : . +) | ‘. | . — 
Cireuit Court of the United States. Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 


Myra CLARK GAINES — ) 


Ciry or New ORLEANS. } 


To The Louisiana National Bank, garnishee: 

You are lh reby cited tO chi clare, on oath What property Or elects 
Ly long ne to th def rideana Lh) this Cuse you have 1) you! POssessiOn 
or under your control, or in what sum you are indebted to said de- 
fendant: and also to answer in writing, under oath, the interroga- 
tories cLbhdae ved Lo the petition, of which cl COPY accompanies this 
cliver yvour answer to the same in the ottice of the 


} y 
. 


citation thas 
clerk of the circuit court of the United States. fifth emreuit and 


eastern district of Louisiana, in the city of New Orleans, within ten 
days after the service hereof; otherwise judgment will be entered 


i 
} 


against vou for the amount claimed by the plaintiff, with interest 


and costs. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of New 
Orleans, this Oth day of May, A. |). Ole thousana elelt hundred 
ania ¢ lohty-thr eo and of the Ine pendence of the United States of 
America, the Lov th VOear, 

Teste: 
[ 


PEt] (Signed) FP. A. WOOLFLEY, Clerk. 


BY! Marshal's Deeturn. 


Recerved May 29th, ISS5, by the U.S. marshal and on May ?Oth, 
ISS5, [ served a true copy of the within eitation, and the accompa- 
nving supplemental petition of pV, with interrogaties, and order, of 
L, tow ther with notices of oarnishee, Ol) the Louisiana 


court thereof, t 
National Bank, of New Orleans garishees herein, by handing the 
sume to Joseph Il. Oglesby in person, in the city of New Orleans, 
the oe sident of the aforesaid National Bank. 
(Sienod) J. Bete. PLT RAIN. 
US. Marshal, Last. Dist. of La. 
By EE. S. CURRY, 
| Dy U.S. Marshal. 


iZ 
hs 


—s 


(jreuit Court of the Unit States. Fifth Cireuit. and Eastern Dts- 
ie if Louisiane 


Ciry or New Orn yw ANS, J 


rs% } . : J ° a: } " & . 
Poo thr New Orleans Nationa] Dank. varnishes 


} 


You are hereby cited to declare on oath what property or etlects 
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belonging ice the di ti ndant 1}) this Cisse Vou have lh) Vou POSSCSS1OT) 
or under vour control, or in what sum vou are indebted to said) de 


fendant: and also to answer In writing, under oath, the imterrowa- 
tories annexed to this petition, oft Which il COP cLCCOT pean = Libis 
citation, and deliver Vou! answer to this Sillbec oft the oflice of thas 
clerk of the cireuit court of the United States, fifth circuit and cast 
ern district of Louisiana, in the citv of New Orleans, within ten 
davs after the service hereof; otherwise judgment will be centered 
against vou for the amount claimed by the plamtif, with imterest 
Abid Costs. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
PSU pr me Court of the United Stites | Liner ‘a. al tha (‘itv of Ni \\ 


} . ‘ } : . ‘ ( i ‘ . } z me ] . | ] 
Orleans. this 20th dav of Mav. A. D. one thousand creht lundred 


ania cighty-three, and of the Phidepend nee of thr Lonited States of 
America the 107th vear. 
od, : 
[SEAL | (Signed) eA. WOOLKFLEY, Clerk. 


150 Marshal’s Reaurw 


lecerved May 2th, 1SS5, by t| 
ISS3, | served a true COPY of tl 
Ing copy of supplemental petition, interrogatories, and order o! 
court thereon, together with hotices of a irhidshies Codd Cade Ni w Or- 
leans National Dank of New Orleans, Cuarnishees here, Ly) banding 
thi sre to Albert Baldwin, los ino PSO, 11) ihe CIty | New ()y- 
leans, the president of the aforesaid ban! 
(Signed) J. R. G. PITKIN, 


t | 7 risarstrsad. ried (>t) Main POth, 


te WILE Citation and accompany 


- 


By E. Ss. CURRY, 
Du lS Marshal. 


160 Unirep STatres or AMERICA, 
Kast Pil District ot Lo tpS) ’ 


(ireuit Court of the United States. Fifth Crreuit and Eastern Dis- 
trict of Loulshina. 


Myra CLARK GAINES — ) 
tN, No. SS?>). 
Crry or New Orveans. } 
To b. 'T. Walshe, as city treasurer and individually, garnishee: 

You are hereby cited to declare on oath what property or effects 
belonging to the defendant in this cis vou have in your 
or under Vour control, or in what su you are indebted to said de- 
defendant, and also to answer in writing under oath the interroga- 
tories annexed to th petition of w els COPY ACCOMP anh ~ this cita- 
tion,and di liver your answe rtothe same in the office ot the clerk of the 
circuit court of the United States, fifth circuit and eastern district of 
Louisiana, in the city of New Orleans, within ten days after the 
service hereof: otherwise judeme ri will re entered against you for 
the amount claimed by the plaintiff, with interest and costs 


MHIS=CSS TOD] 


} 
' 
' 


St) CITY OF N. O. VS. UNITED STATES EX REL. M. C. GAINES. 


Witness the Llonorable Morrison R. Waite. Clief Justice of the 


Supreme Court of the United States of America, at the city of New 
Orleans, this 29th day of Mav, A. D. one thousand eight hundred 


and cighty-three, and of the Independence of the United States of 


America the 107th year. 
Teste : 
[SEAL. | (Signed) Ph. A. WOOLPFLEY, Clerk. 


li] Marshal's Return. 


Received May 29th, 1883, by the U.S. marshal, and on May 29th, 
ISS5, J served a copy of tne within citation and the accompanying 
supplemental petition of pl ils, together with interrogatories and 
order of court thereon, with notices of garnishee on B. T. Walshe, 


Individually and as treasurer of the city of Vew Orleans, and gar- 


nishee herein, by handing the seu iQ him In person In the city of 


New Orleatts. 
(Signed) J. & De Thiel 
ly SN Marshal. Kast. Dist. of La... 
By KE. S. CURRY, 
| Dy U.S. Marshal. 


1G? Lxrrep STATES OF AMERICA, 
leasteri District of Louisiana a 


Circuit Court of the United States. Fifth Cireuit and Eastern District 
of louisiana. 


Myra C. GAINES 
No. SS25. 


Ciry or New Orn.eans. | 


To W. J. Behan, Mavor of the City of New Orleans and individually; 

varnishes 

You are hereby cited to declare on oath what property or effects 
belonging to the defendant in this case you have in your possession 
or under vour control, or in what sum you are indebted to said de- 
fondant, and also to answer in writing under oath the interrogatories 
annexed to the petition of which a copy accompanies this citation, 
and deliver your answer to the same in the oflice of the clerk of the 
circuit court of the United States, fifth circuit and eastern district ef 
Louisiana, in the city of New Orleans, within ten days after the 
service hereof; otherwise judgment will be entered against you for 
the amount claimed by the plaintiff}, with interest and costs. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of New 
Orleans, this 24th day of May, A. D. one thousand eight hundred 
and cighty-three, and of the Independence of the United States of 
America the 107th vear. 

Teste : , 

[ SEAL. | (Signed) Fr. A. WOOLFLEY, 

Clerk. 


~~ ewe ee omen 
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1653 Marsh g Return. 


Reed, May 29th, 1883, by the U.S. marshal, and on May 29th, 

ISS3, | served a true copy of the within citation and the aecom- 

panving supplemental petition of plfl, with interrogatories and 
ord ror court thereon, Laer ther \ thon tices of cvarnishee, Ol Will- 


- * 
iam J. Behan, individually and as mavor of the citv of New Orleans, 
defendant herein and garnishee, by handing the same to him in 
person in the citv of New Orleans. 
(Signed) J. & G.. Pea 
4S . U.S. Marshal, East. Dist. of La. 
by E. 8S. CURRY, 
D'y U.S. Marshal. 
164 ULpsmey of yy ii Opleais Vational Drunk. Crarnishee. la Inter- 
yoqutorics.  kiled May Sist, 1883. 
[". S. Cireuit Court. East. Dist. of La. 
Myra CLARK GAINES 
Us. »~No. 882d. 
Crryor New Orneans. J 
And now Cowmpes the AY \\ ()rleans Niutional Bank, through Albert 
Ios IW). pot st. and for ghswer to thre interrogatories herem pro- 
a 


wounded to it SaVs: 

To the Ist int’y it savs no. 

if SAVS No. 

cl 3 if SuVS Ho 

To the Ith a if SVS LO 

Wherefore defendant prays that it be henee dismissed, with costs, 
and for general reliet. 

(Signed) ALBERT BALDWIN. 
ke. L. RICHARDSON, Solicitor 


Sworn to and subsertbed before me. at New Orleans. on this 31st 
Mav, 1SS5. 
(Sioned) GEO. W. CHRISTY. 


Not. Pub. 
j he Answer of ia Pi I}. i, & Mayor, Garnishee. 
(ireuit Court of the United States, East. Dist. of La. 
| Myra CC. Gatnes vs. Toe Crry or New ORLEANS. 


lO And now appears W. J. Behan, mayor of the city of New 
Orleans, in his said capacity and individually, and for answer 
to the interrogatories herein propounded says as follows: 
To int. first he answers no. | 
| To int. second he answers no 
To init. third he answers no. 


4b : i , ] ae : 
fo int. fourth he answers no. 


| 
| And further generally answering, and qualifying the foregoing 


answers, he says that neither individually nor as mayor has he 
J 1—256 


oF CITY OF X. 0. VS. UNITED STATES EX REL. M. C. GAINES. 


Posse Ss] ik. gia - nitro] of aby preoypr rt credits, Oy money of tne city 
of New Orleans: that the funds, moneys, and revenues of the city 
of New Orleans are deposited to her credit according to law with 
the fiscal agent, an incorporated bank, from wliich it may be with- 
drawn on the joint check of the mayor, the treasurer, and the comp- 
troller, but no check can be drawn against said moneys except in exe- 
cution of the orders of the city council or the payment of appropria- 

tions made by resolution or ordinance of the couneil. And for 
LO) abswer and explanation of his answer to int. fourth rela- 
3 a certain sum of forty thousand dollars paid to the city 
by L. & N. RR. R. Co., under ord. S079, AL S., deponent refers. to and 
adopts as lis answer that of .B. T. Walshe, city treasurer, this day 
filed, and which he has read. : 

And further deponent saith not. 


(Signed) W. J. BEITAN, Mayor. 


+?) 


Sworn to and subseribed before me. this June 7. ’S: 


(Signed) W. O. HART, Not. Pub. 


Ansi rT aot R. i i Walshe. freasuye Ta garnishee. hiled Pen S//i. ISS3. 


Cirevit Court of the United States. Fifth Cireuit and Eastern Dist. 


Myra C, GAINES 


And now appears b. T. Walshe, as treasurer of the City of New 
Orleans and individually and for answer to the interrogatories herem 
propounded to [him y says, as follows: 

To int. first. No; except as hereinafter explained. 

bs second. No: ‘ sé ‘6 és 

third. NO: CA CE }rl as herematter explained, 
To int. fourth. No: exe Jl ats herematter explained. 
167 And for further answer, explaining and qualifving the fore- 
going, he says: That neither individually, or as treasurer, has 
he possession or control of any property, money, or credits, belonging 
to the ¢ ‘ity of New Orleans; that as treasurer it is his duty Lo deposit 
all moneys, revenues, funds, ete., coming into his hands with the 
fiscal agent yf the ( ity of New Orleans, cll) Incorporated beuik, Lo the 
eredit of the city - and after such deposit he has no control over it, 
CXcepl that, under the law, same can be withdrawn on the jot 
check or order of affiants, the mayor of the City of New Orleans and 


the comptroller, but no sueh cheek can be drawn CXCCPT in execu- 
Lioh of thie Orders of the CIty counell. (>]° for the payvrnrent of cL pp PO 
priations made by resolution or ordinance of the council, and, refer- 


ring speclally to int. 4th, in regard to the 340,000 paid by the L. & 
N. RR. dt. Co., athant savs that lie has not the same in his POSSCsslOn 
‘eos control, AP Che rl ih) thie “abe DADE LY and to the same extent 


165) to Which he as treasurer is charged with the receipts and dis- 
bursements of the moneys of the City of New Orleans from 


whatever source derived. 


oo 


City OF X.O. VS. UNITED STATES EX REL. M. C. GAINES. 


' 


re . . . . " , . . " " 
Phat he did in his then capacity of administrator of finanee re- 


m- fr Bonet Bl Ah aothl = ) LY 
eeive from the Louisville and Nashville R. R. Co. in accordanee 


with the terms of Ordinance No. SOTO and the agreement thereun- 
der, mace before S. lower. \. tin =ttmn of fort thousand dollars 
ana deposited tha Silbae is tae \ 1h) re i) do iICCO] line LO law, 
With thie fiscal aveht O| the Crt New Orleans 

\fliant. further answerine 5 f thie y and himself, as ad- 
ninistrator of finanee. we tn ly therealter notified by the 


. . * . P F ‘ 4 /~ : — , “s j 
idation of City ate that the ordinance SOg) and t 
. ’ } . ’ 
avrecment thereunder were unauthorized and ultra vires, thie threat 


+ 


the whole subject-miatt r vested bv operation of act No. 135 of the 


, ‘ , . } de BOae , ; ] 
acts of session of ISSO in said board of liquidation instituted legal 
? |) ; sa] .. . 5° 
procecdings fod) ehhh sla = ae iit trict COPTED POTN ot ee poe illivrs, 
’ ° } . , . : j : 
nade part hereol, bene tow pending ti this ton. court, sult 
‘ ' . ’ ’ ’ . ; : ; , . 
160 being No LOLSO of the docket thereof, entitled The Board of 
, 7 aia “= : — ~ oume 
Liquidation vs. The Louisville & Nashville R. R. Co... vs. The 
, - ~ | ‘ | i 7 ‘ e . } | : ] ! . a 
(ity of New Orlean in Which su  CILV abnswerec that stie trelid 


tine fort thot sand collars to by restored te etd fu. @ N. ir I ('o. 

~hould i ie’ ¢ - , 

vod. 
lurther answering, afliant savs that he is informed that a resolu- 


, , . , 
tion to rescind said compromise and repeal the ordinance SOTO, A, 


s anid to te rele 7 ssid bOrty thousane dollars Lo tlie wR i N. it. It. 
Co, is now pending for final action before the city council, which 
resolution Wiis offered by ror ant enriuishment process herein wire 
msUed OF <erved 

Said ordinane SUG) td { VO), LOTSOL a li -fhlel resoluttlol to 
rescind are nine prcert (>| thils li 

Ana, for further “hswer, atinnet ivs threat under no clreumestanees 
. ; ar } “ee “oe ‘ 
Is =itlal sun of torty thottsand dolliars subieect to serzure nde Yoc- 


tion here: if said compromise is annulled the forty thousand 
"7 


7 | | 7tto bon | bene D vat. Weel le R 
wh dollars must be returned to outsvitle and Nashvill 
) ’ : — eg , i, . : | } | 
It Clo.. 1 it is madhtalied bel Trot Stieeessituiliv rescioaed’ py 
’ . — : : »} ; ’ j 7 > 
the citv then thesaid forty thousand dollars became preenl of thie prune 
q* \ : } 


fundsaned property of the Citv of New (orieahs, deaqicated by operation 
i ; . ¢ . 
’ ' } ‘2 : ’ 
nel No. s]. acts of ISS2 fo Works of publtce Improvement of a per- 
rile hl character. or iP mv be dbpilled to thre PoeuN daa 
) 


debt of the eitv un 


and falls into the general fund of ree Pts, revenues of the city for 
: 2 se 4 4] >} i . ‘ 
the vear Iss? applicable Lc> Lede mnonv oF the vovernment and 1h) 


(Signed) eh ap ee b. T. WALSIIE. 


Sworn to and subseribed before me this Sth dav of June. A. D. 
SSS. 


(Signed) JI. D. TAYLOR, Not. Pub. 


S4 CITY OF XN. O. VS. UNITED STATES EX KEL. M. C. GAINES, 


171 Answer of The Louisiana National Bank. Cfarnishee. kiled 
June Sth, 1SS5. 


LS. Cireuit Court. 


Myra CLARK GAINES 
rs, No. S823. 


Crry or New OrxeEANs. | 


Now comes Joseph HH. Oglesby, the president of the Louisiana 
National Bank, and answers as follows to the interrogatories pro- 
pounded to said bank as the garnishee herein ; 

To the first Interrogatory uffiant answers no, save and except as 
hereinafter stated at and from the date of the service of the mter- 
rogatories herein, there was, and is still,on deposit In the Louisiana 
National Bank tothe credit of and subjeet to tie control of the board 
of liquidation of the eitv debt ereated under the act No. 155 of the 
Legislature of Loutsiana, applicabl ly to the purposes herematter 
stated, the sum of nineteen thousand one hundred dollars, all of 
which sum fs derived trom the premium bond taxes levied 

by the City of New Orleans in accordance with the 
172) =—s act No. 51 of 1876, to provide for the principal and interest 

of the prem-um bonds of the citv and prem um thereon imn- 
cluded in the several allotments of series of said bonds and pre- 
miums fixed for payment and re r the current vear, 
ISS5, by the ordinances adopting the premium-bond pian and said 
act, the amount of said bonds and = premiums to be paid and re- 
deemed from and out of said taxes during | le CUrrelll vear, beng 
six hundred and eighty-two thousand seven lundred and fifty dol- 
lars of bonds and one hundred thousand dollars of premiums, sal 
prem-um bonds now extant and held) by holder for value, and 
amounting to and eonstitutine eleht millions five hiundred thou- 
sund dollars of the bonded Le rt ol this CILY, tiie “ld (>| “21d amount 
now on deposit, as well as all the residue QO! suid premiam bonds : 
tax levied for the current year and yet to be collected being abso- 
lutely required for the payment of the said series of premium bonds, 


Cnbie on 


| 


interest, and premium fixed by said act and plan for redemp- 

173 tion during the current vear; the surplus, if any, to be de- 

voted to the purchase of outstanding bonds: said amount 

now being deposited (in the said Louisiana National Bank, the fiseal 
4 ’ ’ 


agent of the board, and held by this board as direeted by said act 
No. 31, of IS76, act No. 58, of ISSO, and the act No. 133. of LSsi) 
solely for the said purposes directed by said act of IS76, and espe- 
clally the 6th section thereof, said acts being specially referred to 
for fuller explanation and greater certainty; and no portion of said 
sum Is applicable to pay the judgement of the plaintiff herein, but all 
said amount now on deposit is absolutely exempt and protected 
from any seizure by the creditors of the city, because derived from 
and constituting said public tax: essential to carry nthe vovern- 
ment, levied and exclusively applicable to pay the bonded debt of 
the corporation a herem stated, on of the hief objects for whieh 
municipal government is established and taxes are In 


CITY OF N. O. VS. UNITED STATES EX REL. M. C. GAINES. SO 


Further answering, afhant Says that at and prior to the date of 
the Service of the interrogatories there Wills, ana Is still. aT . 
174 posited in) the said Lousiana National Bank the sum of fif- 
teen thousand three hundred dollars; all of which said sum 
is derived from and constitutes the taxes of the City of New Or- 
leans, levied under the laws to defray the expenses of the police, the 
public echools, the helhts of the city, the salaries of thr othe rs of the 
city government, and for other expenses of maintaining and carry- 
Ing on the government of the city; all said sums 7s liable to seizure 
under the plaintiffs execution because decreed from and forming 
the public taxes levied and required to support and carry on the 
municipal government, and is its alimony. 

To the second interrogatory this afliant answers no, save and ex- 
cept as it Is stated in the answers to the first and fourth Interrogwa- 
LOTLCS, 

To the third interrogatory affiant answers no. 

To the fourth Interrog: Lory afliant answers: At and prior to the 
date of the SCrVIce ot th, ic init G rrovatori - herein thi re. Wis ana still 
is deposited in the said Louisiana National Bank the sum of forty 

thousand dollars, recelyi 7 by the City of AY WV Orleans from 
lv» the Louisville WV Nashville Railroad Company, tnder the 
agreement, herewith filed and made part hereot as Exhibit 
= A: threat the city ‘ shoule 1 atify chide confirm to the AY W Orleans, 
Mobile ané@ Texas Railroad € OM pany reorganized, and to the Louts- 
Ville and Nashville Railroad Company for said) sum of S 10,000.00, 
the abo LO thas New Orleans, \] bil (’ and (C‘hattanooen Ratlroad 
Company, by the acts of the Legisia ture of Louisiana, No. 26, of 
IS6O, and No. 31, of ISTO, and other acts, of certain batture p Properly 
of the city, set forth in said aets of TS69 and ISTO, should LOG UTES Ce 
in the judement rendered by the U.S. cirenit _ a 
seid grrahts in the suit of the New Orleans, Mobile and Texas Rail- 
roud Company vs. The City, and should dismiss the appeal taken 
by the CIty from the judgement then ania how =till pending 
in the Supreme Court of the United States, all of whieh more 
fully er by sila legislative acts, said judgment! and sate 
agrecinent specially referred to for fuller eX pla nation and 
176s greater certainty; and it was for the consideration that the 
city would confirm said yvrants, eC ULesce 1h) sealed yudy rhe nt, 
and dismiss said appeal, that said sum now on deposit Was L bout 
the sald city hes hot fulfilled sid nerecinent ened secured Lo the 
COMMpPany the consideration fore seal, I) 
mel became known. the hore ot bie qu ticlaat lO cl the CILV debt. Cre- 
ated under the acl No. bo of ISSO, with the pows I's defined In) said 
act specially referred to for fuller ex pli ination and greater certainty, 
1) the bth October, ISS2. entered ltl sd SuUIt on appeal tO the 
United States Supreme Court, OP Pose d the dismissal of said appeat, 


! 


and asserted its rights to the property sought to be granted by said 


acts of 1869 and S70, said property being to the extent shown by 
the Exhibit B herewith filed as part hereof, being squares of ground 


} 


of this city not dechieated LO public use, conveyed to said board of 


-_ 


HecAUSe, HS SOOT, us sata deree- 


Sh CITY OF N. O. VS. UNITED STATES EX REL. M. C. GAINES. 


liquidation by said act of 1SSO, and by the later act of 1882, 


ad Le } : So ae — } ruen fo |] ms err . | 
id Ptr ber oO. Also SpPeclariy referred to tor tuliel CXNPLAMALLON ane 
. " ; ; ° < | Py ’ ci 1} ‘ {| : “| ‘ ’ 
vyreate! Can bbniVv. to T =i) ‘| eLiial Lp Prides '\ tiit’ mnwirel ta) pre 
1 } } 47 ~ — Se ee. ; . ; 
the bonded qdenpotl oOo tne CIV, Which OpPpositlon Wiis Thhathtamed and 
. i 
- 7 } 7 : | 4] " } . } 4 ° | 
the clismnissnl Of the appeal which thie CIty had undertaken fo etieet 
i : 
? } | } . i. — . ; 
Under sald Yr} ment was denied by the Supreme Court of the 
, , , , 
i 2 . ' 
United States, its order being that the appeal be maintained until 
| . i liclit | 7. } ’ yelp) } 
Tile Pop erp] “Lill ‘7 { i it Vilila a {)] “cLitl avreciMele LLbial | Sy Lit i 
| ' 


, ; , } ? , } : | 2 
Mmdevinent bY Dour ll of which more fully appears sid 
‘ i ‘ 
. } ] ! | | 
order of the Supreme Court herewith filed as part hereof. marked 


et - & ar Ss ; ; o* , , | : ‘ ’ ' )? +} 
Ana this affiant, further answering, shows that im accordance with 


j 


. . oe. Se ae ; ; ; : : 
ssid OrPrepr tile Peoeadad OL LTigulebatioh) Is TOW prosecuting sald Suit to 


| : 
have said property, thr sub} et of said avreemMenht. decreed to be the 
i i 
property of the ward for the purposes of the trust credit) by said 
e i i 
acts of ISSO and of ISS2, to be recognized as entitled to prosecute 
sella |] | thidd to Gave bled rer recmenht deer d tO ty vold 
lis nd of no elfect, f nd because the city had no capacity to 
deal with said property as it proposed in such agreement, but 


t 


: ae et al eg 
Libel the bonredaione tad the power oj sale thereot LO prey the bonded 


ae a pe 6f sa f >. @ ‘4 ' i } ‘ } | wr; Pua “ rit " ; Sk | 
debt for that purpose, ana to that chad Was vested With sole contro 


. . « " ' " . . 
' sf } } ' 1’ . . sy} ‘ - .* if | ‘ 
of said property, when the city undertook in said agreement to con- 
i ‘ 
—_ . | . " ‘ . ’ Y 4 : 7 . . ; a hes ane 
Hin to sada COM pas ait yriahts of sald properly, LO acg Ubes ll the 
i ; i ‘ 
. . . . ,* . | . 
rPyaderd) ? rr) Py, Teed} yay Ti) } } | TTLT. | (i is] ~~ + | *)? pont Trom 
reir dh i i bitiis Lid Padddis, cl ilea Lt) il lil een cbphi { i t] 
* AS 6hCUA 
] : ’ , . eT i) : } 4° - ae 
Sriiei ae 53 tae Willi j sti] ' NO. MSO of the docket ()j this court, 
i | ae - Sr ale | : i . - . I - : ; > 
LO The pole bcs » WN Nn to Show the Issues TVOLTVed Spec reler- 
Chnce Is I ()] rPeNpibation hei Preater certain 
1 ' | J a. 
\flinnt. fun “We! shows that prior to the service hereim 
+ | @ Las B ones 
(| thy hterros ~ Vy COUNCIL had upder Consideratioh tire 
} | e 
suid: w@recni | npromise with a view to legal proceedings to 
, * , , ’ . . 
SCL asic (ij Tes Miohs to that ellect have been thtroducedt in thasat 
} } j yg } al is] ? ys] | tT) 
‘ ‘ | ; 1 ‘i 4 . 
Dani, ‘ i} 1) & } yi? Yaa Sal i “(pi Ul pil ii re\y it] ii tL, Pibél ns e 
i 
. ] ] , : 
' | ae Proceed Le Ly tne boara thie “aid 
wel ' ; : j i ] " | " t } } | \ + | +f 4 | 
‘ }*? _ i" ,act7 cit 5<te- if) pre Ui Isc ty\ t i SEU « hits 
} t | |. {) SS ric now «fill 
i? ™ i ' i} ; {) {) clint Pe pit ryy tia i('- 
} } i \ I> ] 
po ‘tue tf Fat] } iw | 1} Porllik Td) ght] it thy, ims] (yf 
, . ’ . 
said lewal pro nes touchi lavreement: that the citv has 
| } ! F { i Dt oe 
cLlim We I ™ ‘ ' | | rir] i i] i rif (j Srila] Ltldis SlIb)- 
’ 1} 
(*¢*] 1c) | i i Tom ’ ry 7 y°T) - toy) Tye =} ; Poursville ana 


1? nil ] yk ? }* } } ‘ , | » thy i] t " ws ft) | sic ery 7 a 
Ltitl abitcrag 4 cit ‘| . | i ‘| | | itt piddiitdl tat? NN i i i cll iit 
4 _ —, ae ee —_ | . : | ] -- eas , . , » @ 
ment under which said forty thousand dollars was recived by the 
1 ’ } ] . ’ . ° ; 
CIEV hot having Wee Tut | DY the «itv resolutions, belneg Pehapne 
. a -_ ‘ . . . .s : - i 
before the city council to authorize proceedings by the city to |set 
— .* ¥y r : > ' } ; & * i 
aside sala aAGTCCIMECHL OF CONLDPOLTIS® Lbkad Ub) vialiclits of said com- 
| yr} T } ei] , ata 1% - ' : = ‘ bas + | F ry | + | j —s | ={]! ’ } t 
pon iti ? i 5 en . & i i ci 4 tit 'Fy tii Dyonearet, ee ciated ‘ ij Is LO 
subiect to seizure under plaintiff’s execution. but must remain 'o1 
Ager) t 4 / ti’ i i. 4 / Pp actiti ili oy \ ' ‘ pen, 8 li ii! ‘ itbal 1} l 
? ° ’ ' } ,* ‘ * . 

1? ‘ j + 4 ;¥ ‘ , 7 ; ‘ sypecve 
deposit to ablde the a Pol salad pending suit, Which, if against 
~ - :, — sevall ef oa . . } , : "a 
Salad agvrecinent, Wil deter ine thi CILVY hevel lrevcd anny right to said 


fund Or LO recelve It. 


> 


CITY OF N. O. VS. UNITED STATES EX REL. M. C. GAINES. Si 

sy . . ? — *>. id 

LSO Affiunt. further answering. shows that said acts No. 155 of 
ISSO and said act No. GS of TSS2 make a destination of all 
property of this citv to the payment of its bonded debt, now execeed- 
ing fourteen million dollars; that the said fund of forty thousand 


dollars would be controlled by said destination, and woul 


 o- . ‘ ’ ; - 7% 
subject to seizure lor the debts Of the citv, CVen TE sald agreemet 


compromise were maintained in said suit, and the fund retained by 

the city, and, save and eXCepl is above stated. this atliant answers 
} . ° } . 

no to the said fourth interrogatory. 


(Signed) J. 1. OGLESBY. 


Sworn to & subseribed hefore Me. thyis Sth) June. A 1) PSS} 
(Signed) J. A. CHARBONNET, 
( f;] ii. / iS. ( | (vouyt. i. Dist. ot ha 


Exnipir A. Filed with answer of Louisiana National Bank. e 
hishee. Compromise and settlement, city of New Ortle: 


Louisville and Nashyille R. R. Co. and N.O., Mo & T. | 
(reorganized). 
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lis with 
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IS] STATE OF LOUISIANA, 
Parish of Orleans, ( “ly at N, j O)rli (iis ° 


Be if known that Ol) this elev nth day (>| Oetober. i the vear of 
our Lord Ole thousand eleht hunared shhaid clolity-two, before hiie, 
Samuel lower, a Howry public 1h ane for the parish of f yi] His. State 
of Louisiana, duly commissioned and quatitied, and in the presence 
ot the Withesses hereinafter harmed aoe Libead rsiened, jn rsomaly Crlbine 
and appeared the Llonorable Jos ph A. Shisike Speake, mavor of the 
city of New Orleans, here il) acting lh} such CAPAcILY, Tat r ab by 
virtue of the authority in him vested by ordinance No. S079, ad- 
Miinistration series, adopted by the counell of thr C1L\ of New Orleans 


? ' i ' “ } } 
ata mecting held on this a venth day of Ovtober, -\. 1) ISS? a duly 
certified copy of which is annexed to this act, and incorporated as part 
Thomas L. Bayne, laq., attorney forthe Louisville and Nashville Rail- 
road Company, and for it and the New Orleans, Mobile and Texas 


+ 


hereof, who declared threat he acknow ledees Lo have rear ved Prom 


Railroad Company, PCOPLATLIZCK, the sum ol forty thousand 
ISv dollars, anid lor ana 1} COIS reti 1) of seuict sub the ¢ ity (>| 
New Orleans does, by these presents, compromise and settle 
all of the matters in CONLPFOVErSY and the suit of the City of New ( )yr- 
leans Porsus The New Orleans, Mobile cunicl ‘Texas Railroad Comi- 
pany, and, pending in the Supreme Court of the United States 


i , «lll 
appeal by the City of New Orleans from the Judgment of the circuit 
eourt of the Unite d States ordered on the cleventh Lary ot dure S77, % 
aflirming the Judgment of the supreme court of Louisiana, and of 


! , a1 } : . . > ' ] i ‘ . " } . Sal 
the elehth district court of the parish of Oricatis, i favor of said 
= ‘+ . : ’ e , . 
. . . ya? . ‘ ‘| >, } ‘ : yf * ter 7 vy se 
raliroad COMPANY, Gishiissinge the appeal acqulescilg im the judg- 
‘ i i ‘ ee 
: : } ome ae penta — 7 Sas } 
ments rendered i lavor ol Salah COMPA Aba COMIUPIINYG aha secur- 


Ing to the said New Orleans, Mobile and Texas Rarlroad Company 
reorganized, and the Louisville and Nasliville Railroad Company, 
thie rievhts, grails, OCCUPAaney, ana perivile (res heretotore eranted by 


the city of New Orleans, and prants made and confirmation of the 
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Oriel Nod JOS. A. SHAKSPEAL 
THOS. L. BAYNE. 
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SAM EL FLOWET., 
a | Nota; yj Public. 
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iSiened SEAL] SAML FLOWER, 
Vala) 7 Pubhlie. 
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with thy LHC LL, | P2SKS COTMAVE THe APPropriate Oradell entered 


Upon mn lhe board of lquidation of the citv debt 
A . ‘ 

Of New Orleans ay rsto resist the entry of any such order on 

Sh nat cr] i bimaab «dul -. ‘nat memdeney of thas eLidy | i this 

: court authority over the subject-matter of the coniroversy has 
. “- ‘ 


’ 
rrry oF N. oO. ¥S. UNITED & res ¥ REL. M. C. GAINES. So) 


been transferred from the eitv cour » that board. and that the 
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, Baal : ' . ' : : } 
COLD POd ™{ Wi 8s bbebe" put a; Sau I . ‘) eeeeeane 


cute the appeal in the 


le this compromise which 


timed and threat thie mppellee Is i mii to a dismissal of the ap- 


prec MDE the COUNELLE Taek AULELONI () } pha L fiais chone alla i( Olii- 


protbise Was fairiv miiude. The disput ix as to the authority of the 
‘ ‘ : } ? 
il as be settled summar- 


” 
wling motions be con- 


’ 
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tried) lis hissed, 
| of liqqui- 


ation bb (L pProsectrte iis ecessary delay, ma some court 


| 
cil ar 


, } ! ;, 
; aCccoye i* i@ peal tot] ; bibfe’ss LIC DOUAEE 


Of competent Jurisdiction, hb approp © proceeding to set aside 


—_ " 4 a | - \ | ~ 
Phe eityv eoun ried ITS reeu rweek LV MNeCeclhe last night, Mayor 
. 


That ordinunee No. SOTO, ALS. adopted Oetober 11, 1882, author- 
izing ctilel directing the mavor of th \ Of NeW Orleans LO aece pot 
e with the New Or- 
leans, Mobile and Texas railroad Instters of controversy by 
Which the citv agreed to dismiss a mpeat in the case of the City of 
New Orleans vs. The New Orleans, M e and ‘Texas Ratlroad Com- 


a ar r , are all } os | 
} pili, wO. 59°] ; wen . le * i’ © ourt OF Ube | LIT Lee 
' ’ ' ’ ’ ’ ’ . 


sstates, adblel the sabe ds fel 3 ae Cal bi Lib CONTAC ~jened, re- 
i scind do and d Al rit. atnnet the SPOOO0O0 reeeryve by the eitv 
shall be restored to the said compa | if the company refuses to 
mece pl such Tet) ler thiat =] = | proceed ngs tim PAV he 
;: 


(Qin motion of Wim. Reed Mills. A. Ceoldthwaite and J. Ward Gur- 
ley, Jr., lusquires, and on suggestin » the court that the answers of 
the Loutsin hit National Dank, tire lL: lh J. I]. lelosDy, Its president, 


ou 


A) CITY OF N. O. VS. UNITED STATES EX REL. M. C. GAINES 


and ot lL}. : ¥ Walsl e, CILV treasurer? ana L>. Zz Waishe individually, 
re untrue and insutlicient in law and are denied by complunant 
to traverse the same: 

It is ordered by the court that the said Louisiana National Bank, 
by its president. J. H. Oglesby, and B.'T. Walshe as city treasurer 
and individually, do show cause on Monday, the 18th day of June, 

1883. at 11 o’clock a. m., Why their said answers should 


oe 


189 not be set aside, and they and each of them should not be 

adjudged LO pay lo this dppearer the sum of forty thousand 
dollars in their or his possession belonging to the city of New 
Orleans. 


Received June: 3th, S83, by the U.S. marshal and - served a 
true CO} i) | thas within rid ()}) thi prereci S Plherelhl) Dati | 1) the fol- 
lowing date and manner, to wit: Lou ia National Bank of Vew 
Orleans, pv rsonally on Jos pl Il. Oelesby, lusq., pone srdent of sad 
bank, June 13th, 1885; B. T. Walshe, Esq. individually and = as 
treasurer of the city of New Orleans, personally, June 13th. 1SS3. 

(Signed) cE. 8. CURRY, 
: Dy | S. Marshal. 


Petition af Tit ge ylhion of Mires. Nupal V7 hing. hiled WTR, Shi. ISS. 


To the honorab|] the cireuit eourt In and for the fifth 


eirecult and eastern district o| Lousiana 


—t 
- 
: 


LOO The petition of Sarah AM. King, testamentary executrix of 
the leat W. \\. Kine, ch Oe srdent ol the city ol AY \\ Orleans, 
respectfully shows: 

That the suceession of the late W. W. King, her deceased husband, 
has been duly opened in the civil district cotirt for the parish of Or- 
leans, and thas yy titioner has dulv qualified as testamentary exeeutrix 
thereof. Petitioner represents that the late W. W. King was em- 
ploved as special counsel to represent the City of New Orleans in a 
certain case entitled New Orleans, Mobile & Texas R. R. 

New ()rleans in this hon. court ; threat thre deceased tried sald ( 1) 
this hon. court and appealed the same to the Supreme Court of f the 
United States; that it was there entitled The City of New Orleans vs. 
The Louisville and Nashville Railroad Co. and numbered 149 on 
e docket of said court: that on the 22d dav of March. IS7%), the 
ity of New Orleans, by ordinance No. L9G33. A. S. contracted to 
pay to the said W. W. King the sum of one thousand dol- 
‘ontingent upon the success of said suit, for services ren- 
and to be rendered in the Supreme Court of the United 
hat the said W.W. King prepared the transeript of appeal, 
said case, and rendered services 1p the Supreme Court; that 
the said appeal from. said judement was of benefit to the city of New 
case, and conditioned pon 

the dismissi| : tne ap ‘oO al. the city of Ni W Orleans recelve dl from 
the Louisvills Nashville Railroad Co. the sum of forty thousand 
dollars | ($.10,000) ); ter there is due to the succession of W. W. King 


Co. va. © ty 


Orleans, ; Hu was successtul: tiat mm said 


CITY OF N. O. VS. UNITED STATES EX REL. M. C. GAINES. +t] 
the said sum of one thousand dollars; that for the payment of said 
sum petitioner, in her capacity aforesaid, Sac r the law of Loutsi- 
ana, has a first hen and privilege upon said sum of forty thousand 
dollars; that petitioner has said privilege by virtue of sec. 125 of 
the Revised Statutes of Louisiana. 

Now, petitioner alleges that sid Stltil of forty thousand dollars 
deposited 1 the Loutshuns National Bank of Loutshana leis 
hee been seized in the suit of \Iyr 1 Clarke Gaines vs. The City of 

New Orleans in this hon. court: that petitioner is desirous 
of intervening herein, and that the said lien and privilege be recog- 
nized and ordered paid out of said sui. 

Whi refore petitions r pPravs le ve to fil 
tion in said suit; that Pe ae he rendered in favor of the suce. 
of W. W. King, recognizing said lien and privilege upon said) sum, 
and ordering that petitioner be paid the said sum of one thou- 
sand dollars out of the forty thousand dollars seized herem and 
recerved from the Louisville un ‘a Nashville Ratlroad Co. in preter- 
ence to all ereditors : threut Cital no issue for costs nicl Cre Lye raul re it t. 

(Signed) PRED. D. KRING, Atty. 


— 
/ 
—~— 
an 
ame 
oes 


Let this petition of intervention be filed as prayed for. 
June 1S, 1885. 


(Signed) EDWARD C. BILLINGS, Judge. 
Service accepted, 
(Signed) C.F. BUCK, City Atty. 


(Signed) J. WARD GURL Y, JR 
LOS Answer lo Petition ot fiat reention of Vis Naralh M. King. heiled 
U.S. Crreuit Court, East. Dist. of La. 
Myra Chank GAIN} 


Ciry of New Oneeans. J 


())) thas petition and intervention. of \Irs Sirah \l. I ine. Lestabren- 


Lary CXCCULYTIN \\ IL ine 
| , : ] aia : t . | , rs ] ii] 7 
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(Signed) " REED MILLS 

GOLDTHWAITE, 

WARD GUI LEY, Jk, 
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To sy = n. the judges of the circuit court of the United States for 
the fifth erreuit and eastern district of Loutsiana: 
Qn motion of C. Fk. Buck, city attorney, and J. R. Beck- 
it = =owith, of counsel, in said capacity appearing for the defend- 


ant, the City of New Orleans 
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pravs, further, if the motion, as herermbetore Presenled, to quash 
CXNeCUuLION 1» denied, threat if be decreed “na hela threat under 

the garnishmen- procecdings, nor in any other manner 
LUZ there Is no valid) seizure of any money or rights belonging 

to the Cit¥ of New Orleans: but in the event it should .be 
held that both the writ of /. fa, and all proceedings thereunder are 
valid. and that there is a valid seizure of said forty thousand dol- 


lars, then this mover prays that in the manner and at the time 
herernbefore stated it ty decreed contradictorily with “id TO VANITL 
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| SUCK, City Atty. 
CK WHET, 
Of Counsel 


CITY OF X. O. VS. UNITED STATES EX REL. M. C. GAINES. } 


Service acc prt d and notice waived. 
(Signed) W. REED MILLS, 
A. GOLDTITW ATER, 
J. WARD GURLEY, JR., 
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LoS. Crrenit Court. Eastern Dist. of Li. 
Myra C. GAINES vs. Criry or New ORLEANS. 
Bill of iHxeception. 


Ly it ren baby rec. on the trial of thy the a imhishees, the 
auswers of the earnishees bere read. and the plaintifl in the rule 
having produced as the testimony of Jo 
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thi Lraversc, Whose testimony appears i thie 1 cored of this cause. 

and no other testimony beme produced ino support of said 
204 traverse, thereupon the counsel for the city and the garnishees 
i. quested thie COUTT LO hold sal “WCrs conelusive ana (lis- 
miss the said rule, but the court refused to decide and dismiss the 
rule, to which refusal so to decide the counsel for the city and said 
garnishees CAC prt do and te nelered thal | itl oft exceptions for sla 
ture. 


June TSth. 1SS5. 


(Signed) PDOWARD C. BILLINGS, Judge. 
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® Iexhibit D, offered as an amendment to the above April 29, 
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7. Also the record in the suit of the Board of Liquidation 
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Wile 1) I ne Ve ral, 
20] his cause is conelusive Lpoanl the relators In this case there 
had been chi indertukine on the preur'l of the state, the 
laws existing at a certain time should regulate the recovery for ° 
mesne profits; in the relator’s case there had been an undertaking 
on the part of the State that the laws in force when the right to re- 
cover originated should not be changed. In this case the undertak- 


Ing Was sought to be disregarded by a withdrawal of the right to 
recover in the relator’s case by a withholding by limitation the 
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PuaPralives a remedy ror right. Both these Cases unprotected. 
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It follows. then. that at whatever ume oon ms gaia vn 


ant to the relator Was Incurred — ‘there was, by operation of 
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the SLATULEG, AD TNVIOMIDIe Predse created, which should Oper ile as 

well upon the future as upon the ami and should give her pay- 


ment « tuxation. When was this obligation neurred ? 
Lhe defendant lecrcd daa boeved faith gone Into possession of re- 
232 ~—s lator’s land, had sold the same and conveyed it, with war- 
rants , ania Ly various eine - kepl the le lator from recovery 
[of] possession for a period of 41 vears and until the year 1877. | The 


Obligation of the defendants since the citv was vendor and warrantor 
and constructive POSSCSSOr, all an beet faith. Wits to restore to her 
vendee the price and acquit the vendee: that is, restore, for the 
vendee, the fruits to the owner, the relator. The obligation to re- 
SLOT’ thy fritits ore lh: ted at the same time with the obligation LO 
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restore the thine outot which the trults issued, thr leamd—z. tj. the 
ime of the sale and warranty, In TS56. The condition upon which 
byt | | be enforceed—z. e.. thre recovery of possession, did 

not take place till S77. C. C. articles, 502. Our jurisprudence 1s 
settled that im conditional obligations the law which exists at the 
time thy obligation Was Constructed nang reo which exists when 
the condition takes prhare rovers the righ of the parties, Hunt 
vs. Bovd, 2 L., 112. The measur hanieeaea lators right to a 
tax must be determined by the law in force in 1856, and at 

939 that time there was no limit, neither in the constitution nor 
the statute. At that time whatever debts the corporation 

V CONTAC! vr by Lar, hi could be compelled Lo 


| have thus far considered thy question upon thy hv] pothesis that 
the act ol Psoo and the article ZOU ol the present sonstitution were 
Inte-ded | Paupplye to abtecedent lobtedness. But, in ny Opinion, 
it Is biadilest that thie LLU | this article had no reference to 
Ist) | leations of nV sort. The terms of the act of 
[SoG show that the limitation w : to be operative only, provided the 
ax thus aflorded should be sutlicicnt to pay the interest and the 
niaturing jl Help. an Cee KeTLE LO make provision for al out- 
Phi portion Ol thie LCL Of Isat. whieh Withdraws the power of 
taxation, has been declared vod, so far as coneerns antecedent 
Contract oblioations, ‘| bbIS WoORLLtL. DO the “lhe Peason, be true with 
reeard to antecedent obligations not contract in their origin, 

93-4 but protected by a statut contract which attached to them 

at their Inception and adhered to them ever afterward. 
Phi articl 20) of our consti ition Was iT stoned ana ordained its 
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he resort is by a statute, which entered into the obliga- 
tion, secured, and future withdrawal or modification is by another 
statute, also forming a part of the obligation, guaranteed against. 
This and much niore than this Is recognized ana enforced by 
our present constitution. Its provisions specifically deal with the 
othe honor and credit of the State be 1 
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seribe the forms and terms of the writ and the time of the 


That mandate will be followed in this case. 

ied the defendant must be ered- 
ited with the amount under seizure under the fleré facias, namely 
the sum of S40,000. 


so fares this proceeding Is COnecer 
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lor the balance of the indement. with interest. the relator Is en- 


titled ion wrt of mthaamus as })] ived for. 
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Cireuit Court of the United States for the 5th Cireuit & Eastern 
Distriet -) Lousiana. i]) : 
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UNITED STATEs cr rel. Myra Crank GAIN! 


Tue Crry or New ORLEANS. } 


This cause having been sul 
mus, Motion to quash Abswer nna ef Tae ce, AN¢ 


} ‘ ’ 7 " ' 


24] having been duly considered by the court for the reasons as- 


} - . 
Lie Sillile 


signed in the written opinion heretofore filed in the caus 
[It is ordered, adjudged, and decreed that the motion to quash, filed 


, me. a ;, Ta a ot 
bv the defendant herein. be. and the same is h iy disallowed and 
s 4] eee WG me , } ala acl 4] — 
overruled, and threat the relator has established ter right to the Writ 
of mandamus malbst the Citv of New Ortounes., thre eounell there Ol, 


and each and every member of the same,and each and every officer 
of said citv whose duties relate to the assessment or collection of 
taxes and Is entitled LO the SiLTLie, and thst Sid writ Issue as follows, 
VIZ: 

That the City of New Orleans, the eouncil thereof, and each 
and every member of the same, and each and every officer of said 


city whose duties relate LO thie GSSCSSTHICHE Or C var Ctioh OF Taxes are 
hereby commanded. dire “| |. and lé Quire ! ronpptir Lod fps mible in) 


’ ° } ; } 


eounell and pass an ordinance or resolution leyving a spectabk Tax 
Upon all the ren] anid yy rsona| Propy tiv I lhe yy’ oe lhe within the 
COrpPoral limits of the City of New Orleans linble to taxation 
242 ~— for the purpose of paving relator’s judgment recovered by her 
In this court the Sth dav of May, A. D. 1883, in the suit Clh- 
titled Myra Clark Gaines vs. The City of New Orleans, No. 8825 of 


the docket, for the sum of one million nin hundred nd twenty-five 
thousand six hundred and sixty-seven & £3. dollars (1.025.667.83), 
with Interest at and after the rate of five (5) per contum per annum 
Upon the sum of nin hundred and fifty thousand one lundred ane 


ten dollars (8950.110) from the 10th dav of January. A.D. TSSlountil 


-* 


ag ‘ 7 . .? 
pald,aned in thy further sum of thirty-four thousand dollars (854,000 
the amount of costs heretofore taxed aeninst the several defendants 
in sults of Mvra C. Gaines vs. P. HL. Mon numbered 


360635, and Myra C. Gaines Pr. ok. Aeneliv of a7... numbered GOSS 
upon the docket of this court, with interest at the rate of five (5) 
per centum per annum till paid. from January loth. A. D. TSSI1. 


) . ; ‘ Aas i i } i] ’ 4 \ 

i@ss the sum of forty thousaha (hOtianTS SLO) OOD). the hohe 
of the seizure by garnishment under .the writ of feri 
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243 hreiaas Wsued 1] “ilidi Stl ()] \lvra ark Geobhes hae t\ 
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of New Orleans, No. SS25 of the docket of this court. to be 


credited on said judgment rendered therein as of the 20th day of 


— ; ‘ 
. +‘) “ j ] ’ . . '* ' . 
Mav, A. D. 1885, with costs and expenses of this suit. providine in 
| “d) sy? : 'y ,? + | . 1] +» ¥ . ! ‘ + i 
SUCH) OPTCUlEIice To} Lie COLE OL SUCI)L LAN IDL &@ DPrOMDL And CXe 
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cation of such spechul lax to the Object and purpose for Whielh sel) 
tax may have been levied and collected. 
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That when assembled in council as aforesaid, in addition to the 
ordinanceor resolution levvinga speetal tax,and providing for its col- 
lection and payvmentas aforesaid by another ordinance or resolution to 
be passed or adopted for that purpose, to amend the municipal budget, 
at that time existing, and thereafter to frame and adopt each and 
every estimate of receipts and expenditures which from and after 
that time shall be made by the citv: and the said City of New 

Orleans, the couneil thereof, and each and every member of 
244 the same, and each and every officer of said city whose duties 

relate to the assessment or collection of tuxes in) councel iis- 
sembled or otherwise, so as to include and place upon sach amended 
and further and other budget of estimate of receipts and expend- 
tures the Judgment held and owned by the relator as aforesaid, or 
the unpaid portion of judgment, or the amount remaiming unpaid 
or due thereupon, may stand and be regarded as a judgment, hi 
bility, and expenditure of she said Cty of New Orleans until the 
amount of such judgment or the sum remaining unpaid thereon 
shall have become fully paid and extinguished, then and there to 
levy and impose “a budget tax,” under and by virtue of the esti- 
mate of receipts and expenditures heremabove referred to, upon all 
the realand personal property hereinbefore designated, and upon any 
and all property contemplated by such budget or estimate to be levied 
and assessed in a way and mannerand toanamount sufficient to pay off 

and discharge whatever sum may then be due and owing upon 
245) relator’s aforesaid Judgmentat the time of adopting such budget 

and levying and imposing a budget tax, as herembetore de- 
manded, to provide for the collection of and to collect such budget tax, 
without unreasonable delayv,and with the monies or tax thus collected 
to pay and satisfy as promptly as the nature of the case will admit 
of, and without laches or negligenee, the entire amount which at 
the time may remain due and owing to relator under the aforesaid 
judgment against the City of New Orleans. 

And the said Citv of New Orleans, the council thereof, and each 
and every member of the same, and each and every officer of said 


il- 


city, Whose duties relate to the assessinent or collection of taxes, sep- 
arately and collectively, and without further delay, are required and 
commanded to do and perform each and every one and all aets and 
things necessary for the payment of relator’s said Judgment, together 
with all costs in suits numbered SS25 and 10516 of the docket 
of this court. 
246 And that the said City of New Orleans, the council thereof, 
and cach and every member of the same, and each and every 
officer of said city whose duties relate to the assessment or collection 
of taxes, and their suecessors in office, make due return to said court 
from time to time of all their acts and doings herein. 
June 19th, 1SS3. 


(Signed) : EDWARD C. BILLINGS, Judge. 
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On William J. Behan, mayor City of New Orleans, personally, 
June 21, 1SS3 


On J. V. Guillotte, comptroller City of New Orleans, personally, 


June 22. 1SS5. 


On B. T. Walsh, treasurer City of New Orleans, personally, June 


On Edward Booth, member of city council, personally, June 21, 


ISS. 
On M. D. Lagan, member of city council, personally, June 21, 1585. 

Win. Conway, is we ™ ~s F 

ll. MeMairs., m a — 

W. J. Grady " * ” — 

(. A. Butler, 4 . “an 

R. PH. Benners ' , an 

\. L. Barth — 

13 [| van 2] 

\. DD. Saueiel ?| 

N. llarcdy : 21 

Joseph Lusk, 21 

lrancis Lauer, ? i 8 

Z. J. Dowty, 4 * 7 2, 

Win. Graner, 7 ” " wie 

Peter Kaiser, a. 

WJ. MeCreehan aA 

Ni las Amann > 

() L | Mmbicidhd, 21 

rd Nae, : 4 i 
Qn Tl. C. Milles 4 

23 On Il. L. Franz, member of city council, personally, June 


On If. Albert, member of city counell, personally, June 22. 1885. 


('. [lewehert, ' Zz, 
\. J. bitzpatrick ” — 
Pod. Reiles ae 
B. QO. Ll. Ravne ny 


A. J. Michaelis, “ D5, 
\ es hot served ¢ absent from 
(Sioned ) J. & G. Farms. 
[ NS. Marshal least vil Dist. of La. 
By E.S. CURRY. 
| Dy Marshal. 


* 


Motion ane Crd ;" for Appeal. 
extract from the Minutes of June 26th, 1SS3. 


U.S. ex rel. Myra C. GAINES 
Us. NO LOOT. 
Ciry or New Or,eans. — ) 

On motion of Charles F. Buck, J. R. Beckwith, and Henry C. Mil- 
ler, of counsel for the City of New Orleans, defendant herein, and on 


CITY OF N. 0. VS. UNITED STATES EX REIL. M. C. GAINES. Lie 
suggesting that said defendant is aggrieved by the final Judgment 
herein rendered on the LOth June, ISS3. in favor of the re- 
254 = lator and against the defendant, direeting the levy of the tax 


claimed in relator’s py tition, that the defendant designs LO 
prosecute ee apped| LO reverse sac judgement, 

It is ordered that said cLpop yi al to Oy rate as a supersedeas and Stay 
execution of said judgement be allowed to the City of New Orleans, 
returnable to the Supreme Court of the United States on the 2d 
Mo day of October. A. 1). 1SS5. upon the defendant furnishing bond, 
with good and sufficient security, in the sum of fifty thousand dol- 
lars, cond'tioned as the law directs, provided the defendant file its 
stipulation in this cause that it will furnish ctth\ additional bond 
Upotrl the appea! herein which thre Supreme (‘ourt of the United 
States may, upon the application of the complainant, require, 

And the court ordered that thi opinion it delivered at the time of 
granting this appeal, and the alternative order allowing the appeal 

be filed of record in the cause. 


200 Motion and Ord ; for Wyui of krror. 
extract from the Minutes of June 26th, 1SS5. 


U.S. ex rel. MYRA C. GAINES } 
Us. No. 10516. 
Crry or New ORLEANS. J 


~On motion of Charles F. Buck, J. it. Beckwith, and Henry C, 
Miller, of counsel for the City of New Orleans, defendant herein, and 
Ol} suvgesting that said defendant ts agerieved bv the final judg- 
ment herein rendered on the 19th June, ISS5, in favor of the rela- 


tor and against the defendant directing the levy of the tax claimed 
In relator’s petition, that the relator cde s]1gns to prosecute a writ of 
error to reverse said Judgement. 

It is now ordered that said writ of crror, to Operate as a super- 
sedeas and stay exceution of said judgement, be allowed to the City 
of New orleans, returnable lo thie Supreme (‘ourt oft the United 
States on the 2d Monday f October. A. D. ISSS. upon the de- 


fendant furnishing bond with wood and sullicient security 1) 
2b) the sum of fifty thousand dollars conditioned as the law di- 


rects, provided the defendant file its stipulation in this cause 
that it will furnish any additional bond upon the writ. of error 
herein which the Supreme Court of the United States may, upon 
the application of the complainant, I quire, 
And the court order d that the opinion it delve red cut the time of 
granting this cL pepe al. ana the file rnative order allow Ing the appeal, 
be filed of record in this cause. 


| ) —?S( ) 


114 CITY OF N. O. VS. UNITED “STATES EX REL. M. C. GAINES. 


Opinion (pil Application fi) flu at pou of Bond. liled June 26th, 


SS). 
[7 S. Cireuit Court. Eastern District of Louisiana 


UNITED STATES ce relatione Myra CLARK GAINES 
Tre Crry or New Orn1LEANS. 
EK. C. Billings, judge. 
Application to fix the Ameunt of the Bond upon Appeal. 
ln case of a proceeding to review a decree for a mandamus 
Lei which directs the I V\ ofa tax, the Lax is treated as property 
in the possession of the court, and therefore for all that would 


‘ 


be included within it no bond need be given. 


In such a ease thi rule (No. 29) of the Supreme Court requires 


the amount of security to be suflicient for “ costs and interest on the 
appeal and just damages for delay.” 
In thus Case the judgem it IS, hi round numbers, for S? OOO ,Q00.00, 


one half of which bears interest and one-half of which does not 


bear nite rest, lor the bhiLerest which Is to accrue by the terms of 


the judgment no bond need be given; for in case the judgment di- 
recting the mandamus is confirmed the interest would be included 
11) the tax to be levied, thy deere being to levy the amount of the 
judgment with interest. 

But one-half of the judgement being itself for interest, by the 


i} 
a 
? 
t 


terms of the judgment bears rio interest. In case of confirmation of 


the judgement, therefore, the Supreme Court would, as “ interest on 
the appeal and just damages for delay,” add interest where none ac- 
crues by the terins of the judgment. The average time nec- 

205 Cssary LO 1 ach and Is pose ot i cause on appeal LO the Ssu- 
preme Court is 55 years This would make it necessary to 
require a bond for the interest upon one-half of the judgement, say 
$1,000,000, ato per cent. per unum for 55 vears, which would make 
red and seventy-five thousand dollars). To 

this should be added 81,000.00 (one thousand dollars) for costs,which 
may be recovered on the appeal. and making in all $176,000.00 (one 
hundred and seventy-six thousand dollars), at which last sum the 


— 
— 


" ~ oo ' " ' 
S| OULU Cone fu 


amount of the bond is fixed for a suspensive appeal in the alterna- 
; . a | ce en y eens as : “ : > oo 
tive, and subect to What Is hereafter pavidl, Leave is furthes eranted 


to the defendant to apply to the circuit judge or any associate justice 
of the Supreme Court who has, by law, authority also to take and 
fix the amount of this bond, to change the amount of the same if 
he deems it mor that |> adequat SCCUTILY : ard if he shall fix a 


less amount, that amount 1s to be deemed adopted by this 
259) order. This may be don ab any time within the sixty days 

allowed by haw for olVIne the bond ln case it Is hecessaryv 
to test the securities at a time when no judge is within the district, 
the surety may be taken and certified for approval before one of the 
parties or either judge by J. W. | urley, lusy., master. 


a ee 
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This conclusion Was Communcual d to the COULLS« l for thr def ha- 
ant, when, after hearing and considering the suggestions made by 
them, the court Is of opinion that the rights of the complainant will 
be protected and the defendant's | pportunity lor taking the appeal 
will be facilitated by another provision. Accordingly [to] the fore- 
volng order is added the following paragraph: “Or the amount of 
the bond may be fixed at the sum of So0 000.00 Upon condition that 
the defendant also file its stipulation in this cause that it will fur- 
nish any additional bond upon the appeal herein which the Supreme 
Court of the United states Maly, Liteon tine application of the Coli 
plainant, require.” 

(Signed) MDWARD C. BILLINGS, Juage. 


0) Stipulation. hiles wiyniy DOr), ISS. 


United States Cireuit Court. Fifth Cireuit and Eastern District of La. 


od 


'.S. ex rel. Myra C. (TAINES ) 
US. » No. 103816. 
Tue Crry ovr New On.eans. J 


Whereas in the above-entitled cause a supersedeas has been allowed 
Ol) a bond for the stuiti of fifty thousand dollars, whi! I he be 1) this 
dav approved and filed, both on the writ of errorand the appeal; and 
whereas in the order fixing said amount for bond to operate super- 
sedeus the condition 1s Ini posed on thi plamtill In error and appel- 
lant that she should file in this Cullse her Stipulation cs the é tect 
that in the event complainant, defendant in error, and appellee should 
move the Supreme Court to Increase the amount of said bond, and 
said Court should order that ala rice bond be oly if 

Now, the said City of New Orleans, through undersigned 

26] counsel, accepts s nditions: and having given bond in 
the sum of fifty thousand dollars, as required by the order of 

this court, hereby stipulates and 
bond ils the Supreme Court ol tha I nited States riba requir if Lp) 


ata (*¢) 


cmUrCes LO first) such ac«ditions 
plication for such inerease be made; and if such additional bond be 
hot elven within the delay that mav by allowed fo} the Purp OE the 
) reedens heth tl ei al ay ie ok. att ee eee 

SsuUpePrseaeas, OF otin the writ of error and cLpprCal, Shiaid ball and ve 
vacated. 

(Signed) CHAS. F. BUCK, 
City Atty. 


+? 


Bond for Appeal. Kiled dine 2th. LSS3. 


Know all men by these presents that we, The City of New Orleans, 
as principal in the sum of fifty thousand dollars, and E. Tloward 
MeCaleb, IE. H. Farrar, Charles F. Buck, W. J. Behan, Robert Jack- 
son, P. O. Fazende, Louis Grunewald, N. D. Wallace, KE. B. Krutt 

schnitt. B. Salov. John W. Fairfax, Edward Boot llugh 


} 
262 MeoManus, Philip so ily, ae nry C. Miller. Thomas L. Der he, 
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J. R. Beeckurth, J. K. Bell, and E. L. Rantett, as sureties, each 
for the amount set opposite their names, are held and firmly bound 
unto Myra Clark Gaines, the said City of New Orleans in the sum 
of fifty thousand (850,000.00) dollars, the said sureties being bound 


, 


each only in the amount specified, to wit: 


E. H. MeCaleb, in the sum of five thousand dollars. 

Kc. H. Farrar, «two thousand five hundred dollars. 
Chas. F. Buck, es i “ two thousand five hundred dollars. 
W. J. Behan, « « —* five thousand dollars. 

Robert Jackson, « « —* five thousand dollars. 

P. (). Kazende. “* iss ne twenty-five hundred dollars 

Louis Grunewald, “ “ “ two thousand dollars. 

N. D. Wallace, « «© twenty-five hundred dollars. 

Kk. B. Kruttsehnitt,“ “ “ one thousand dollars. 

b. Saloy, ag “ two thousand dollars. 

J. W. lairfax, a wd “one thousand dollars. 

Kdward Booth, ss se ~ ean nty-five hundred dollars. 

Hueh McManus, @ zs i twenty-five hundred dollars. 

eS Reilly, s 7 ms twenty-live hundred dollars. 
Henry C. Miller, “ “ “ twenty-five hundred dollars 
Thomas L. Bayne, - ee twenty-five hundred dollars. 

J. R. Beckurth, “ « —* twenty-five hundred dollars 

J. IK. Bell, “  *€ —* two thousand dollars. 

I. L. Rantett, 0 we “ two thousand dollars— 

265 lawful mone V of the United States, to be partial to the said Myra 


Clark Gaines, her heirs, executors, and assigns; for which pay- 
ment, well and truly to be made, we bind ourselves, and each of us 
by himse If, aid each of our it II's and administrators, firmly by these 
presents to the extent for which each binds lbimself, and no further, 
as expressed above. 

Sealed with our seals, and dated the 29th day of June, in the year 
of our Lord One thousand lolit hundred enact eclehty-three. 

Whereas the sad City ot New Orleans having hertotore, to wit, 
on the twenty-eighth June, 1885, taken an appeal to the Supreme 
Court of the Lnited States from and to reverse the decree rendered 
on the 19th June, 1SS3, by the circuit court of the United States 
for the fifth eireult holding SPSSIONS IN) and for the district of Lou- 
islana, In the suit of the United States ex rel, Myra Clark Gaines vs. 
The City ot New Orleans, NO. LOG16 of the docket thereof: 

Now, the condition of this obligation is that if the above-bounden 

the City of New Orleans shall prosecute its said appeal Lo 
264 — effect and shall answer all damages and costs if it shall fail 


CITY OF N. O. VS. UNITED STATES EX REL. M. C. GAINES. 117 


to make good its plea, then this obligation to be void; otherwise to 
be in full foree and virtue. 


(Signed) W.J. BEHAN, Mayor. 
(Signed) Kk. HOWARD McCALES, 


for tive thousand dollars. 


EDGAR H. FARRAR, Ra, Mas 
| 


= 
tf 
ee 


for twenty-five hundred dollars. 
CHAS. F. BUCK, 
for twenty-five hundred dollars. 


W. J. BEHAN, LL. 8. | 
tive thousand dollrs. 

ROBT JACKSON, [L. s.] 
for five thousand dollars. 

P.O. FAZENDE, [Le s. | 
twenty-five hundred dollars. 

LOUIS GRUNEWALD, [Le s.] 
two thousand dollars. 

NATH. D. WALLACE, [L. s.] 
twenty-five hundred dollars. 

Kb. B. KRUTTSCHNITT, [L. s.] 
OC thousand dollars. 

BERTRAND SALOY, {ay 
two thousand dollars. 

B. SALOY. [ 1. 8. 

J. W. FAIRFAX, [Ls 
Ole thousand dallars. 

EDW. BOOTH, [he s.] 
twenty-five hundred dollars. 

HUGH McMANUS, [L. 8. ] 
twenty-live hundred dollars. 

PHIL. J. REILLY. LL. s.] 
twenty-five hundred dollars. 

HENRY C. MILLER, [h. 8. 
twenty-five hundred dollars. 

THOS. L. BAYNE, [L. 8.] 
twenty-five hundred dollars. 

J. R. BECKURTH, [L. 8. 
two thousand five hundred dollars. 

J. K. BELL, LL. 8. ] 
LWo thousand dollars. 

EK. L. RANTETT, [n. s.] 


for two thousand dollars. 


jond accepted to operate il supersedeas. 
(Signed) DON A. PARDEE, Judge. 


POD Bond for Writ of Error. Filed June 29th, 1SS8. 
Know all men by these presents that we, the City of New Orleans 


as principal, in the full sum of fifty thousand dollars and_ the fol- 
lowing-named persons, whose names are hereinafter written and who 
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execute this obligation as sureties for the faithful performance of this 
obligation to the extent and for the sums written herein with their 
sald names, respectively, that Is to say: 

I. H. MeCaleb, for five thousand dollars ; 

I. H. Farrar, for two thousand five hundred dollars : 

Chas. Ff. Buck, for two thousand five hundred dollars ; 

W. J. Behan, for five thousand dollars: 

Robert Jackson, for five thousand dollars; 

T. O. Fazende, for two thousand tive hundred dollars ; 

Louis Grunewald, for two thousand dollars ; 

N. D. Wallace, for two thousand five hundred dollars ; 

i. B. Kruttschmitt, for one thousand dollars; 

3. Saloy, for two thousand dollars ; 

J. W. Fairfax, for one thousand dollars ; 

edward Booth, for two thousand five hundred dollars ; 

Hugh MeManus, for two thousand five hundred dollars ; 

P. J. Reilly, for two thousand five hundred dollars ; 

Henry C. Miller, for two thousand five hundred dollars ; 

Thomas L. Bayne, for two thousand five hundred dollars ; 

J. R. Beekwith, for two thousand five hundred dollars ; 
266 J. mh. Bell, for two thousand dollars; 
id. Ranlett, for two thousand dollars, 

are held and firmly bound unto Myra Clark Gaines, the said City of 
New Orleans, principal, in the full sum of fifty thousand dollars, 
and the said sureties each for the said sum hereinbefore named for 
and by each of said sureties for the faithful performance of this obli- 
gation by the said principal, the City of New Orleans, to be paid to 
the said Myra Clark Gaines, her certain attorney, heirs, executors, 
administrators, or assigns, to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators 
firmly by these presents In the form, miwahher, and to the extent set 
forth above. 

Sealed with our seals and dated this 29th day of June, in the year 
of our Lord one thousand eight hundred and eighty-three. 

Whereas lately at a cireuit court of the United States, fifth judicial 
circuit, holding sessions in and for the eastern distriet of Loulsiana, 

In a suit depending in said circuit court, being a suit fora 
267 ~—so writ of mandamus, wherein the United States of America on 
the relation of Myra Clark Gaines is plaintiff, jadgment was 

rendered against the City of New Orleans, defendant in said suit and 
proceeding ; and the said City of New Orleans having obtained a writ 
error and filed a copy thereof in the clerk’s office of the said eireuit 
court to reverse the judgment in the aforessid suit, and a citation to 
the said Myra Clark Gaines, said relator admonishing her to be and 
appear at thé Supreme Court of the United States, fo be holden at 
the city of Washington on the second Monday of October next. 

Now, the condition of this obligation is such that if the said City 
of New Orleans shall prosecute its Writ of Error to effeet, and an- 
swer all damages and costs, if it fail to make its plea good, then the 
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above obligation to be void, otherwise to remain in full force and 
virtue. 


(Signed) W. J. BEHNAN, Mayor. 
(Signed) [SEAL. | EK. HOWARD McCALEB, [SEAL. ] 
for five thousand dollars ($5,000). 
[ SEAL. | EDGAR H. FARRAR, [SEAL. | 
for twenty-five hundred dollars. 
[SEAL. | CHAS. F. BUCK, [SEAL.] 
for twenty-five hundred dollars. 
[SEAL. | W. J. BEHAN, [SEAL | 
for five thousand dollars. 
[SEAL. | ROBT. JACKSON, [| SEAL. | 
for five thousand dollars. 
268 [ SEAL. | P. O. FAZENDE, [SEAL. | 
twenty-five hundred dollars. 
[SEAL. | LOUIS GRUNEWALD, [SEAL | 
two thousand dollars. 
| SEAL. | NATH. P. WALLACE, [SEAL.] 
twenty-five hundred dollars. 
[SEAL. | i. B. KRUTTSCHMIEPT, [SEAL. | 
one thousand dollars. 
[ SEAL. | BERTRAND SALOY, [SEAL. | 
two thousand dollars. 
(Signed) B. SALOY. [SEAL | 
[SEAL. | J. W. FAIRFAA, [SEAL | 
one thousand dollars. 
[SEAL.| EDW. BOOTH, [SEAL | 
twenty-five hundred dollars. 
[SEAL | HUGH MceMANUS, SEAL. | 
twenty-five hundred dollars. 
[SEAL. | PHIL. J. REILLY, [SEAL | 
twenty-live hundred dollars. 
[SEAL. | HENRY C. MILLER, [SEAL | 
twenty-five hundred dollars. 
[SEAL | THOS. L. BAYNE, [SEAL. | 
twentv-live hundred dollars. 
[SEAL | J. Ro. BECKWITH, [SEAL | 
» LW nty-live hundred dollars. 
[SEAL. | J. kK. BELL, [SEAL. | 
two thousand dollars. 
[ SEAL. | E. L. RANLETT, [SEAL. | 


two thousand dollars. 


Bond accepted to operate a supersedeas. 


(Signed) DON. A. PARDEK, Judge. 
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Stipulation (tis lo Writs of hy. ha. and Returns Thereon Ref rred it} nN 
Rill of Exception and Note of evidence Filed August ie LSS3. 


Cireuit court of the United States. eastern district of Louisiana. 


269 THe Unitep Srates ex rel. Myra CLARK GAINES. ) 
Us, » No. LOSL6. 
Tue Ciry or New OrLEANS. 


It is stipulated by and between the counsel for the respective par- 
ties that in order to reduce the bulk of the transeript in this cause 
the writs of fi. fu. named in the relator’s note of evidence on the trial 
of this cause and in the bill of exceptions by the respondents, the 
writ of fi. fa. in No. 10213, with the return of marshal thereon, shall 
be copied in) full in the transcript, ana if Is agreed that the sald 
writs of ff. fa. in eases Nos. 8555, 10195, 10183, 9697, 9751, 10009, 
OD. 10] 9, LOOSL, 1O0S2, 9899, 10041, LOO42Z, D774, 9666, DS15, 
HOO, TOS, Dot L 9506, 9351, and 9444, named in said note of evi- 
dence and bill of exceptions, are each and all of them the same in 
form as the said copy, and that the return of the marshal thereon 
is also the same, and that the clerk omit from the transcript copies 

thereof, it being agreed that the same and all of them are in 
270 all respects the Sale as No. LO215, copied, except as to the 
name of the plaintiff in execution, and that said writs of fi. 
fa. were all issued between the dates November Ist, LSSO, and May 
12th, 1SS5. 
(Signed) J. R. BECKWITH, 
Attorney for City of New Orleans, Re sponde at. 
(Signed) WM. REED MILLS, 
Solr for Myra C. Gaines, Complainant. 
August 5lst, 1885. 
271 UNireD STATES OF AMERICA: 


— i 


Circuit Court of the United States, Fifth Cireuit and Eastern Dis- 
trict of Louisiana. 
CLERK'S OvPrice. 

l, Francis A. Woolfley, clerk of the cireuit court of the United States 
for the fifth cireuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 270 pages of manuseript and 29 pages of 
print contain and form a full, complete, true, and perfect transeript 
of the record and proceedings had, together with all the evidence 
adduced Oli the trial of the CAasec of United States Ca vv i, Myra Clark 
Gaines versus The City of New Orleans, No. 10516 of the docket of 
the said court. | 

Witness my hand and the seal of said court, at the City of New Or- 
leans, this Sth day of Sept’r, A. D. 1883. (Eight words and two fig- 
ures interlined, approved.) 

lr’. A. WOOLFLEY, Clerk. 


[Seal U.S. Cireuit Court for the 5th Cireuit & Eastern District of Lia. | 
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CITY OF N. O. Vs. UNITED STATES EX REL. M. C. GAINES. |? 1] 


I, Edward C. Billings, United States judge for the eastern district 
Louisiana, do certify that Francis A. Woolfley, whose name ts signed 
to the above certificate as clerk of the cireuit court of the United 
States for the fifth cireuit and eastern district of Loutsiana, was, at 
the time of slening sald certificate, and is now, the clerk of said 
court; that said certificeat is in due form of law, und that full faith 
and Cre «lit ure due to his oficial ici stations iis such clerk. 

Given under my hand, at the City of New Orleans, in said dis- 


trict, this Sth day of Sept’r, A. D. 1585. (Two words interlined, ap- 


proved.) 
EDWARD C. BILLINGS, Judge. 
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CS, Keastern District of Louisiana. 


’ 


Circuit Court of the United Sta 
The President of the United States to Myra Clark Gaines, Greeting ; 


You ite hereby Cli ed anid admis } nished Lo be and cLp pn aurata Su- 
pore me Court of the United States to be holden at the city of Wash- 
Ington O})} the second Monday of October next. pursuant tO a motion 
and order for an appeal filed in the clerk’s office of the circuit court 
of the United States for the fifth circuit and eastern district of 
Louisiana, wherein The City of New Orleans is appellant and you, 
the said Myra Clark Gaines, as re lator in the suit of the United 
States of America on the relation of Myra Clark Gaines, No. 10516 
of the docket of said court, are appellee, to show cause, If any there 
be, why on decree rendered against the said ( ‘ity of New Orleans, 
appellant, : In said motion and order for an appeal sg geo. 
should hot we correct, and wi) Sp edly justi ‘ shoul L not be done 
to the parties In that behalf. 

Witness the yr gre cel Lag me R. Waite, Chief Justice of the 
Supreme Court of the U1 States, this 20th day of June, in the 

vt 1Si a clght hundred and cighty-three. 


DON A. PARDEE, Judy 


year of our Lord one 1 


Subseribed and sworn before me June 30, 1883. 
lr’. A. WOOLFLEY, 
Camm TT 4 United Slates Coren Court, 
least rn Dist) ret of Louisiana. 


20) | Kenadorsed 4 mecryve on W. lt. Mulls, solicitor for appellee. 

United States circuit court, eastern district of Louisiana. IK. 
No. 10516. City of New Orleans, appellant, vs. United States on 
the relation of Myra Clark Gaines, appellee. Citation to appellee. 


Marshal's Return. 


Received June 29, 1883, yy the U.S. marshal, and on Jun e 50th, 
1SS5, | served a true duplicate of the within citation of appeal on 
the appellees herein named, to wit, Myra Clark Gaines, appellee, by 
handing the same to Wm. R. Mills, Esq., in person, in the C ity of 
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1? CITY OF N. O. vs. UNITED STATES EX REL. M. C. GAINES. 


New Orleans, the solicitor for suid appellee, he accepting service | 
behalf of said appellee. 
J. KR. G. PITRIN 
U. Marshal, Lastern District of La. 
Dy Ky. S&S. CU RRY, 
Dy U.S. Marshal. 


gers bg peter aor a .S. Curry, a lawful deputy of J- 
R. G. Pitkin, U. 8S. marshal for the eastern ee 
a makes oath hat he served a true duplicat the ‘within cita- 
tion of appeal on the appellee herein named as set forth in his of- 
ficial return hereon. . 

KE. S. CURRY, 
Dy U.S. Marshal. 
274 UNITED STATES OF AMERICA, 88. 
The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit, and 
holding sessions for the eastern district of Louisiana, Carr eling : 


Because in the record and proceedings, cs also in the rendition of 
the judgment of a plea which is in the said circuit court before you, or 
some Of Vou, between the United States of America on the relation of 
Myra Clark Gaines, relator, against the City of New Orleans, defen- 
dant and respondent, being No. 10516 of the docket of said court, a 
manifest error hath happened, to the great damage of the said City 
of New Orleans, as by its complaint appears, we being willing 
that error, if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein. given, that then, un- 
der you seal, distinctly and openly, you send the reeord and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Wash ins rtoh on the second Monday of October 
next, in the said Supreme Court to be then and there held, that, 
the record and proceedings aforesaid being Inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error What of right and aecording to the laws and customs of the 
United States should be done. 

Witness the Honorab!] tae tr Rt. Waite, Chief Justice of the said 


Supreme Cou rt of the United | tates, this 2ist day of June, in the 
year of our Lord oe thousand eight hundred and eg $e 
[Seal U.S. Circuit Court for the 5th Circuit & Eastern District of 


t. | 
I’. A. WOOLFT, KY, 
( lerk of thie f nited States C Lv nil Court for the 
astern District of Louisiana. 


i 


975 i indorsed:! United States cireuit court, eastern district of 

Louisiana. No. 1051. The City of New Orleans, plnt’ff 
in error, versus ‘The United States on the relation of Myra Clark 
Gaines, deft in error. Writ orerror. Filed June 21st, 1883. F. 


A. W ool ley, clerk. 
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Cireuit Court of the United States. Eastern District of Louisiana. 


‘The President of the United States to Myra Clark Gaines, Greeting: 

You ure hye rs Hy cited ana addin | ished LO Ly and appear ata su- 
preme Court of the United States to be holden at 
Ineton on the second Monday of October next, pursuant to a writ o 
error filed in the clerk’s oftice of the eireuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
The Citv of New Orleans is plaimtil in error. and vou, the said 
Myra ( lark Cian sas relator in thre suit of the United States of 
Ame rica on the relation of Mura Clark Gaines against The City of 
New Orleans, No. 10316 of the docket of said court. are defendant 
In error, to show cause, If any there be, why th yu loment rendered 
against the said City of New Orleans, plaintil in error, as in said 
writ of error mentioned, should not be corrected, and why speedy 


iustice should not be done to the parties in that behalf. 
: — ’ . . . . st . . . “* 
Witness the Honorable Morrison R. Waite. Chief Justice of the 


Supreme Court of the United States, this 29th day of June, in the 
year of our Lord one thousand eight hundred ai iehtv-three. 


{ 
DON A. PARDEE, Judge. 


64) = FF . | 4 , a | > 4” ° ys : — : 
, | kndorsed : | serve on \\ R. Mills. att Vv iO} det L lll Crror, 

L'nited States eclreuit court. eastern district of JLoutsiana. 
Lt. No. LOS1G6., Citv of New Orleans plaimtitl in error, vs. U.S. ex 


rel. Myra Clark Gaines, defendant in error. 


| 
( CIyn 


Marshal's iM fir. 


Received June 29, 1885, by the U.S. marshal, and on June 50th, 
ISS5, I served a true duplicate of this the original writ of error on 
Myra Clark Gaines, def’d’t in error herein, by handing the same to 


Win. R. Mills. Esq., the attorney for said defendant in error, in per- 
son, In the City of New Orleans, the said Wm. R. Mills aceepting 
Servic in) behalf of sid defe ndant ll CPYPror., ( itaition LO dete ndant 


in error. 
s. = G. TL. 
U/. S. Marshal. astern District of La. 
By FE. S. CURRY, 
} D'y U.S. Marshal. 


Personally appeared before me, I. 8. Curry, a lawful deputy of J. 
R. G. Pitkin, U. S. marshal for the eastern district of Loutsiana, and 


makes outh threat he Scryt a true duplicate of tha within writ of 


error on the defendant in error herein named as set forth in his ofh- 
cial return hereon. 
m & CURRY. 
Dy U.S. Marshal. 
Subseribed and sworn before me June 30, 1SS5. 
Y. A. WOOLFLEY, 
('ommissione , lJnited Nhat ’ (ireuit Couy 


Kastern District of Lowisiana. 


1? } CITY OF N. O. VS. UNITED STATES EX REL. M. C. GAINES. 
DTS Assiqninu ni of Errors. 
Supreme Court of the United States. 
Tur Crry or New Orvteans, Plaintiff in Error. 
} 


Tue Unirep States OF AMERICA ex rel. Myra CLARK GAINES, De- 
fendant in Error. 


And now comes the City of New Orleans, by Charles I. Buck, city 
attorney, and J. R. Beekwith, special counsel herein, and for assign- 
ment of errors seg In, say that the jud f the cireuit court and 
said meget court of the United States for the eastern district of Lou- 
Islan: cl, erred herel 1h), ana that the judyement herem Is Crroneous for 
the fol wing errors, amongst others which said errors are herein- 
after assigned, v 


Go 0 


i 
— 


Ist. 


Tha [ the said petition he rein and cad showing nade by the sald 
relator, Myra Clark Gaines, was, and Is, in all things insufficient and 
inadequate to warrant the court In making any order thereon against 
the said City of Ne w Or ‘leans, and Inadeg uu C “ge insufficient to de- 
mand any response by or from the said City New ’ Orleans, plain- 
tiff in error. 
275) 2d. 
That no lawful order was made upon or concerning said petition 
and showing of said relator. 7 
ate 


be 


That no rule to show cause why iu owrit of alternative mandamus 
was made in this cause, nor was any alternative writ of mandamus 
ever allowed, made, or issued, or served in this cause upon which 
any issue could be made, or lawful issue tendered the respondent 
herein, said plaintiff in error 


The motion to quash the order made and ent “ar in this cause 
and endorsed on the petition of relator should have been sustained 


and granted and not overruled. 


a. Ath. 
The return of the said ee nt, the City of New Orleans. to the 
proceeding for mandamus was in all things sufficient and complet 
LO bar all rS at f by wa L\ o mon Sar CVC} in CisC elther il rule LO 


show cause why a writ of mandamus should not issue had 
2S() been laid, or cl)) alternative writ Issued, and theres houl lhave 

been a judgment in favor of the City of New Orleans, re- 
spondent, plaintiff in error, and against the relator, defendant in 
error. 


CITY OF N. 0. VS. UNITED STATES EX REL. M. C. GAINES. ]25 
b, 


There was no issue of law or fact upon the said return and re- 
sponse of the City of New Orleans, and the sufficiency of said return 
stands admitted and confessed in the record herein and should have 
prevailed, 


os 


i. 


That there being no issue of fact or law made and tendered about 
or concerning the matters set forth in the return of the City of New 
Orleans as made and filed, the court erred in wllowing the relator to 
adduce a5 produce any prool Or ¢ videnee. 


d. 


That the court after ruling that the relator could introduce evi- 
denee and proofs In this cause against the averments of the return 
of respondent, erred further in holding that the proceeding of re- 

lator for mandamus was a proceeding in equity not at law, 
281 =and in refusing for thaé reason a trial by jury as demanded 
by respondent, and in proceeding to hear the same without a 
jury. 
9th. 


The respondent, The City of New Orleans, being as averred 
municipal corporation with powers to act only through its legisla- 
tive department in the levy of any tax, the writ of mandamus de- 
manded must have been directed to and laid upon each member of 
the couneil of the said city to have been effective, if lawful in any 
event, and the service on the mayor of the city had the proceedings 
been otherwise lawful and regular was not and is not sufficient and 
did not bring the proper and sufficient parties In interest, and it 
was error to allow any writ of mandamus In this cause on simple 
service of papers on the mavor, 


1Oth. 


That under the laws of the State of Louisiana and the powers con- 
ferred upon the council and legislative departments of the City of 
New Orleans the said city could not lawfully, aus a voluntary act, 

levy or collect the tax demanded in this proceeding; and it 
282 _-was error in the court to compel by mandamus the levy and 

collection of a tax which was and would have been unlawful 
had the Sane been levied by the voluntary act of the € ity of New 
Orleans or its mayor and council. 


11th. 


That in and by the record herein on the face thereof there should 
have been judgment against the relator and in favor of the plaintiff 
in error herein. 

And the said plaintiff in error doth assign all of said matters as 
errors herein as well as other manifest errors to its prejudice appear- 
ing on the face of said proceedings and record, and prays this hon- 
orable court that said order, judgment, and decree of the circuit 
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court may be overruled and reversed, and justice done in the prem- 
ises; and will ever pray, Xe. 
CHAS. F. BUELL, City Att'y. 
JI.R. BECKWITH, 
Atty for PU in Krror. 
Endorsed on cover: E. Louisiana C.C. U.S. No. 286. The City 
of New Orleans, appellant, vs. The United States ex rel. Myra Clark 
Gaines. And No. 287. TheCity of New Orleans, plaintiff in error, vs. 
The United States ex rel. Myra Clark Gaines. Iiled Isth Septem- 


ber, ISS3. 
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tAMES, HL McKENNEY, ' 


yupreme | ourt ofthe nted States, 


OCTOBER TERM, 185?. 


Nos. 4 and 5. 


CITY OF NEW ORLEANS 
versus 
THE UNITED STATES ex rel. MYRA CLARK GAINES. 


Writ of Error from the Cireuit Court of the United States for 
the Eustern District of Louisiana. 


Brief of Plaintiff in Error. 


J. R. BECKWITH, 


Counsel for Plaintiff in Error. 


A W Hyatt, Print, 73 Camp Si, .V O-—-2.359 


SUPREME COURT OF THE UNITED STATES, 


OcTroner Term, 1887. 


Nos. 4 AND }+. 


CITY OF NEW ORLEANS 


rEPSUS 


THE UNITED STATES ev rel. MYRA CLARK GAINES 


Writ of Error from the Circuit Court of the United States 


for the Eastern District of Louisiana. 


Brier or PLAINTIFF IN: ERROR. 


NotTeE—This brief was prepared during the last term of the Court. 
The case of New Orleans vs. Gaines was then 153 on the docket, and 
is referred to by that number iostead of 15, its present number, 


Record. p. 124.) 
Assignment ol errors. 
Supreme Court of the | nited States. 


The Ciry ofr New Or-LEANS. Plaintiff in Error. 


Tue UNIrep STATES OF AMERICA er vel. Myra CLARK 


(FAINES. Defendant in Error. 


\nd now comes the City of New Orleans, by Charles FP, 
Buck, city attorney, and J. Re. Beckwith, special counsel herein, 
wud for assignment of errors herein, say that the judge of the 
circuit court and said clrenit court of the Uiited States for the 
eastern distriet of Louisiana, erred leretn, and that the jude 
nent herein is erroneous for the follow nye errors, amongst others 


which suid errors are herelnatter asstuned. viz: 
Ist. 


That the said petition here: aud sai 


tshowing isco Ir lhe 
said relator, Myra Clark Gaines, was, and is, in all things in 
suflicient and inadequate to warrant the court in making shan 
order thereon against the said ¢ iy ol New Orleans. and inade 
quate and thasufiicient to demand any response by or from the 


; 


sald (itv of New Orleans, plaintil ta erro 


; 


Phat ono lewful order was imade upon or coneernuine ssid 


petition and showing of said relatoi 
al, 
That no rule to show cause why a writ of alternative me 


, ' : 
damus Was nhide tn this cause, ner wae any ailernative wril of 


! } ’ es 
mandamus ever allowed. made. or issued, or served in this enuse 


upon which avy issue coulel ty nite. or lawful issue temdered 


, s > . ss » 4] , 
herern. snd plarotill tuoerreor. 


thre respondent 


Si, gta A Fitna I el —, 
(Aah AE eo te 


re 


i, 
iti. 


The motion to quash the order made and entered in this 
Cause and e*Tl lorsed Ol the perl ition of relator should have been 


sustalned and vranted and not overruled. 


| hi. 


The return of the said respondeot, the City of New Orleans, 
to the proceeding for mandamus was in all things sufficient and 
complete to bar all relief by way of mandamus even in case 
either a rule to show cause why a writ of inandamus should not 
issue had been laid. or an alternative writ) issued, and there 
should have been a judgement in favor of the Citv of New Or- 
leans. respondent. plaintif in error and against the relator, 


defendant tn error. 


ae 
oid. 


ry 


Phere Was no Issue ol haw or tae ULprcvie. Ula sald return ana 


respotise of the ¢ ‘ty of New Orlenus. and the sutfieren V of sid 


return stands vdimitted and coufessed in the record herein and 


should have prey nailed 


That there belue@ wo issne of tact or law made and tendered 
about or concerning the matters set forth in the return of the 
City of New Orleaus as made and tiled. the court erred in allow- 


Ing the relator to adduce or produce any proof or evidence. 
Sth. 


Phat the court after raling that the relator could tutroduee 
evidence and proofs in this cause against ihe averments of the 
return of respondent, erred further in holding that the proceed 
Ing of relator for mandamus was a procecding in equity not at 
law. and in refasing for that reason a trial by jury as demanded 
by respondent. and in proceeding to hear the same without a 


yury. 


Oth. 


The respondent. the City of New Orleans, being as averred 
i municipal corporation With powers to act onty through its 
legislative department in the levy of any tax, the writ of man 
damus demanded must have been directed to and hud upon each 
member of the council of the said city to have been effective. i 
lawful tnanv event, and the service on the mavor of the eity 
had the proceedings been otherwise hiwtul and regular was not 
and is not satherent, aud did not bring the proper aud suflierent 
parties In Interest, and gt was error to allow auy writ of man 


diamus iu this cause on slinple Seryice of PREP CES OTT the miaveor 


Phat under the laws of the State of Louisiana and the 
POWCrS conferred LL ppennl the counerl ane ( Ishaufive ce }) ivtthnewnts 
of the City of New Orleans the said city could not lawfully. as 
a voluntary act, levy or collect the tax demanded in this pre 
ceeding > and it Was error in the court te compel by maad:imtus 
the levy and collection of a tax which was and would have been 
uilawfal had the same been levied by the voluntary act of the 


Citveeol New Orleans or iis mayer and cor 


Lith. 


Phat inaand by the record herein on the face thereot there 


should have been judgment against the relator and in faver of 
the plaintiff iu error herein. 
And the said plaintiff in error doth assigu all of said miat- 


ters as errors herein as well as other manifest errors to its pre- 


judice appearing on the face of said proceedings and record, 


and prays this honorable court that sar order. yudginent, cenied 
decree of the circuit court may be overruled and reversed. and 
justice done in the premises : and will ever pray. Xe. 
CHAS. F. BUELL | Bl (hy | (ily Aflorney, 
JR BECAW ITH. 


lffornen for Plamtif?y om Rrrov. 


ae. 
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SUPREME COURT »* UNITED STATES. 


OCTOBER THERM, iss, 


Nos. 47 and 45, 
CITY OF NEW ORLEANS 
HE UNITED STATES ex re]. MYRA CLARA GAINES. 


Mod of Error from the Civenii Conrt of the United States for 


the Kastern District of Louisiana. 
en f 
Th 
— : . ga w 
Brief of Appellant. va \! | ial 
\ 


This eause has a double number of the doeket. for the rea 


un that the district judge who tried the cause insisted and held 
hiat the proceedings were in equity. compelling the city of New 
(orleuns to take appeal to obtain svpersedeas and writ of error to 
oring the cause up in such form as to give the court jurisdiction. 
It is a proceeding by mandamus to compel the City of New 
Orleans to levy and collect a special tax to pay the deeree in the 
ieoof Myra Clark Gaines vs. the City of New Orleans, on ap 
peal to this court, being No. 185 of the present docket, under 
Lille “Phe City of New Orleans vs. Myra Clark Gaines,” the city 
wing the appellant. The cause exnnot well be tried except 
vith that appeal, or after that cause has been heard, as the very 
st assignment of error which comes up with the record, and 
e of the first questiens made by the return of the city in- 
olves the question whether the alleged decree in the so-called 
“uity cause No. 183 is not vold on its face for want of jurisdie 


on in the court rendering the deerce. 


STATEMENT OF FACTS. 

On the Sth of May, ISS’, the cireuit court rende 
ervee in favor of the relator in an alleged equity caus 
suum Of S1,925,667.53 damages, and 834,000 costs, for th 
tort of “keeping the complainant out of the posse 
realty, the defendant not being in possession during a 
period covered by the decree. The decree, the bill 
replication and opinion of the judge rendering the dee 
the record, both as exhibits to the rélator’s petition an 
of the bill of exceptions in the case. 

Phis proceeding was for mandamus to compel the 
special tax to compel payment of decree, costs and inte 
<40,000 said to have been attached by garnishee proce 

The petition alleges the decree in favor of the relat 
ing the deeree a part of the petition. 

That the cause of such judgment and decree cor 
un implied contract made by the City of New Crleans v 
petitioner in the month of --- -——, 1834, when it ent 
the possession of a part of the “Blane Tract” in the sai 
New Orleans, to pay your petitioner the fruits, rents ; 
nues which might have been gathered therefrom had y 
tioner pot been hindered and prevented from getting th 
siou of her premises by said City of New Orleans and 
eessors.”’ A not over clear specimen of pleading, but 
indicate some recovery inan action at law, trespass to 
tor breaking a close. 

That by legislation referred to as act 71, pamphle 
of the aets of L852 of the State, the city assumed pa 
whatever obligations came from this “implied coutre 
became liable theretor. 

That the “jadgment™ has been duly registered 
volptroller of the city as required by the act of LS7O, 

Ja. prohibited by this act has been issued and is. st: 


hands of the marshal. That payment has been retfu 


aa 


yarnishee process laid on S40.000 which she is willing te 


t rendered a g..credit on the decree when realized. 
ry cause, for the That the city denies its liability to levy any special tax to 
. for the alleged pay the decree, and refuses so to do. 

» possession” vt The praver is for a mandamus to the city to levy and col- 
ring any of the lect aspecial tax upon all of the taxable property in the city to 
— oe the decree, and for a citation to the City of New Orleans. 
he decree are jn It is doubtful if a more wretched showing for mandamus to 
jon and as part levy a two million tax was ever presented to any court. Whe 
the contract “ implied’ in character which was to overrule stat- 


utes and cousitutional limitations on the power of the city to tax 
el the levy of a 
Was | ‘rms does not appear, except that it was ‘‘implied.” 
ia mnterest, les. > om Cerne DI | . 
This petition was presented to the district judge holding the 
process. _— 
circuit. and he made the following endorsement at the foot of the 
e relator. mak 
pleading: 

ee Consisted «1 Let an alternative writ of mandamus issue herein as prayed 
for. returnable on Tuesday, the I2th day of June, TSS5, at) 1] 


o clock, A. M. 
June, 6th, ISS3... EDWARD C. BILLINGS. 


mins With yous, 
it entered jute 


he said City «of 


dudce 
ents and reve ae 


had your pet : 
| : No such alternative writ was ever sealed or issued, but thy 
| Lage the J POSSNts : ; 
| Marshal’s return shows that on the 6th of June. 1SS5. he served 
sand its sue- ; oP 

uw copy of the petition for mandamus on the mayor. It does not 

. but seems to , . 
| appear by the return that any copy of the order of the judge 
SS fo reaity oy! . ; 
was ever served on any persous, but the probab.lity is that it 


oi was endorsed on the petition, and a copy of the order served 
aphilet edition : : tas Tie 
with 2 cCOpy ol the petition, but STV ICe WLS miude only oti the 
“1 payment of sec dent i 
ie mayor of the city, and not upon the members of the legislative 
oOntract.” and =. . 
body that must be set in motion to levy any tax. 


| On the 11th of June, the city filed a motion to quash the 
‘red with the mee | | 7 | 
= petition, and order bppearine pro hae vice, for the reason that 
L500, and a fi, : ; . 
noe no proper case for mandamus, alternative or peremptory, was 
s Still ine thie a , 
eis made, aud that if in any event the relator was entitled to any 
relLusec., 
writ, she could not compel legislative action in the city council 


STATEMENT OF FACTS. 

On the Sth of May, ISs?, the ecireuit court rendered a‘d 
cree lu favor of the relator in an alleged equity cause, for the 
sum Of S1,925,667.85 dameaves, and 834,000 costs, for the alleged 
tort of “keeping the complainant out of -the possession” «ot 
realty, the defendant not being in possession during any of the 
period covered by the decree. The decree, the bill, answer. 
replication and opinion of the judge rendering the deeree are in 
the record, both as exhibits to the relator’s petition and as put 
of the bill of exceptious In the case. 

This proceeding was for mandamus to compel the levy of a 
special tax to compel payment of decree, costs and interest, les 
S40,00) said to have been attached by garnishee process. 

The petition alleges the decree in favor of the relator. mak 
ing the deeree a part of the petition. 

“That the cause of such judgment and deeree consisted of 
un tmphed contract made by the City of New Crleaus with vou 
petitioner in the month of +--+ -— , 1854, when it entered tute 
the possession of a part of the “Blane Tract” in the said city of 
New Orleans, to pay your petitioner the fruits, rents and reve 
nues which might have been gathered therefrom had your pe! 
tioner not been hindered and prevented from getting the posses 
sion of her premises by said City of New Orleans and its sue- 
eessors.”’ A not over clear specimen of pleading, but seems to 
indicate some recovery inan action at law, trespass to realty > 
tor breaking a close. 

That by legislation referred to as act 71, pamphlet edition 
of the acts of 1852 of the State, the city assumed payment of 
whatever obligations came trom this “implied contraet.” aud 
became liable theretor. 

That the “judgment” has been duly registered with the 
colptrofier of the city as required by the act of LS70, and a. 
Ja. prohibited by this act has been issued and is. still in the 


hands of the marshal. That payment has been refused, |e 


-_ 


varnishee process laid on $40.000 which she is willing te 
credit on the decree when realized. 

That the city denies its liability to levy any special tax to 
pay the decree, and refuses so to do. 

The praver is for a mandamus to the city to levy and col- 
lect aspecial tax upon all of the taxable property in the city to 
pay the decree, and for a citation to the City of New Orleans. 

It is doubtful if a more wretched showing for mandamus to 
levy a two million tax was ever presented to any court. Wher 
the contract “implied” in character which was to overrule stat. 
utes and consitutional limitations on the power of the city to tax 
Was in terms does not appear, except that it was **implied.” 

This petition was presented to the district judge holding the 
circuit, and he made the following endorsement at the foot of the 
pleading: ; 

Let an alternative writ of mandamus issue herein as prayed 
for. returnable on Tuesday, the I2th day of June, ISS5, at) 1} 
o clock, A. M. 

June, 6th, 1883. EDWARD C. BILLINGS, 


| udeve, 


No such alternative writ was ever sealed or issued, but the 
Marshal's return shows that on the 6th of June. 1585. he served 
a copy of the petition for mandamus on the mayor. It does not 
appear by the return that any copy of the order of the judge 
was ever served on any persons, but the probab.lity is that it 
was endorsed on the petition, and a copy of the order served 
with a copy of the petition, but service was made only on the 
mayor of the city, and not upon the members of the legislative 
body that must be set in motion to levy any tax. 

On the 11th of June, the city filed a motion to quash the 
petition, and order appearing pro hae vice, for the reason that 
no proper case for mandamus, alternative or peremptory, was 
made, and that if in any event the relator was entitled to any 


writ, she could not compel legislative action in the city council 


Oeste 


Without mandamus upon the council, or the members of the 
couneil not made parties to the proceedings. That no alterna- 
live writof mandamus or rule to show cause why peremptory 
mandamus should pot issue, had been laid and no issue tendered 
to the city in any form, entitling it to protect its rights by due, 
und regular pleading. 

This motion was heard on the 12th of June, and overruled 
with an order, that so much of the motion as questioned the 
sufficiency of the showing for the writ should stand as return. 

The eity then made return, making all of the objections to 
the proceedings contained in the motion to quash. The return 
is set out on page oo. et seq., of the record, and we refer to the 
printed record for its contents to avoid repeating. 

The return, aside from isstes growing out of error in pro 
eedure denies that the relator is or ever was a contract eredi 
tor of the city of New Orleans, 

That the act which the relator sought to compel was not 
ministerial, about which the legislative body of the city had no 
discretion, but sought to compel the performance of an aet whieh 
was expressly prohibited by law in the lezislation of the state on 
the subject of taxation, and the acts conferring power ou the 
council under the statutes and state constitution, 

That the pretended decree sought to be enforeed, was a de- 
eree not based on contract, but the alleged punishment of the 
city foralleged torts and wrones, continuing from ISS4 to the 
present as alleged, that for the payment of such a judgment 
or decree for money, the relator was, like all other creditors of 
that class, dependent upon legislative diseretion and confined to 
such provisions as the legislature saw fit to make, and that the 
Act of S70 was binding upon the relator. 

A statement of the number of judgments registered under 
the act of L870 was made an exhibit with the return: also the 
ordinances of the city estimating revenues and expenses, 

To this return the relator never plead or made any written 


issue. nud the cause was sent to trial in tlrat form. 


) 

When the cause was called for trial the respondent de 
manded trial by jury. This was refused, the court holding that 
the cause was not a cause at law, but.a proceeding in equity, 
and that the respondent was not entitled to a trial by jury. To 
this ruling the respondent excepted. and the relator produeed 
ttie testimony set forth in the bill of exceptions set forth in the 
record, commeneing on page 42 and ending on page 100 of the 
record. ‘This was all ofthe evidence adduced on the trial and 
tut taken under exception, the relator elsiming that all of this 
niitter had been made exhibit to the petition for mandamus. 

The court thereupon ordered a peremptory mandamus, 
hling a written opinion. Ree. LOO ef seq. 

We deem it safe to submit the cause on the assignment of 
‘rrors sent ap with the record and the opinion of the court, so 
hiihifest seem the errors of reasoning and law in the opinion, 
uid under ordinary circumstances should do so, vet the large 
interest of a large number of persons in the litigation and the 
large amount involved, lead us to trespass on the court and 
state some of the reasons why the judgment is void. or at least 
voidable, and onght to be so declared 

lor assignment of error, we rely upon the formal assign. 
ment sent up with the record, printed on page 121 of the printed 
record, 

The first assignment is that the showing made by the relator 
Is insufficient in law to warrant er authorize mandamus. 

There can be no doubt that the rale is that mandamus can 
bit] lye ised, or resorted to, to compel levisiative action, unless 
ihe act commanded is purely ministerial in eharacter and con- 
cerning Which the person or legislature commanded have no 
‘liscretion or volition, and that the act commanded be a pre- 
scribed duty. 

The imposition of a municipal tax of the character sought 
io be compelled in this canse is an act ot legislation or involves 


legislation to make the aet legal or the tax enforeible. 


f 


The showing to be made must be: Ist. a judgment or ce 
cree of a character warranting the levy of a special tax = to 
satisfy the demand. 2d. A legislative mandate commanding 
the legislative department of the city vo levy the tax, or contract 
rights involved in the decree, or the faets on which the decrer 
IS based, making ita pearl of asolemu contract, that the decree 
be discharged by the levy of a tas. 

The date of the decree set up is May oth, ISSZ. Tt is net 
contested that the statute limiting taxation of the city to two 
per centum forall municipal purposes, as stated in the return te 
the petition for mandamus, as well as article 209 of the state 
constitution, was in force at the date of this decree, or at least 
cannot be successfully disputed. Nor can it be disputed that 
one per centum of the levy, or one-half of the tax, is, by law 
wid express conusigninent, dedicated to the payment of the 
tunded debt, or interest on the debt. and that 25 per centum 
of the remaining one-half of the levy is set apart tor Improve 
ment fund, leaving the city for the current expenses, police. 
ete., bat seventy-five per centum of one-half of the entire autho 
ized levy of two per centum on assessed value. The limit: on 
taxation by article 20% of the constitution is ten mills on each 
valuation of assessable property: the other ten mills in excess 
was beyond the reach of limitation by reason of being part 
of the contract of the bounds issued prior to the adoption «t 
the constitution of 57%. 

There, then, was no authority given by the law to the cits 
to levy @ special tax to pay this “judgment or decree,” as it ts 
called in the petition, or making it a duty to pay a deeree in that 
form. 

[ii order to show a right to a tax, it devolved on the 
relator to show a decree based upon some contract prior to thi 
imitation placed on taxation, and that the contract merged int: 
decree had as one of the stipulations an obligation to levy a tax 


to discharge the debt. 


— 
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What is the averment of the relator in this respect? The 
averment is that the decree is based upou an ** implied contract.” 
made in IS54, growing by implication out of torts committed by 
the city in preventing relator from getting possession of her 
premises. The averment is not that the city held adverse pos 
session OF ler premises, but by broadest intendment means that 
by some wrongs or torts the city kept her from evieting other 
persons from her premises: this, on its face, is simple tort whieh 
created no legal obligation, taking the form of a debt, until it 
reached the form of a judgment. The debt, then, as set up, is 
the debt growing out of the decree, and asa debt in any legal 
sense in which the word can be used no older than the decree. 
lt was disputed as a liability up to that moment, and isdisputed 
vet on appeal from the decree. 

A contract involves the agreement of two minds, a conven- 
tion of parties. 

In the decree set up the very bill on which it was based 
declares that there was no convention on contract. and nothing 
to carry it back of the date of the decree as a debt of the city: 
by the terms of a contract, or that the supposed debt is created 
by contract and dates from the date of an agreed liability. 

The decree set up is void on its face: not only voidable. but 
void. 

The bill discloses absolute waut of jurisdiction. If there is 
no equity in the bill, there was no jurisdiction in the court. 

The bill is filed to punish the city for an alleged tort, on 


rather a series of toits, naked torts. The opinion of the district 


judge, filed with the judgment in this case (Ree LOO), places the 


demand as a demand growing out of torts, not contract. 

The burden of showing some contract upon which man 
damus for tax would lay was on the relator. If the bill offered 
in evidence is true, the will under which she alone could elaim 
litle. and does claim title, was not probated until 1856, up 
to that time she had no title to which any holder of her alleged 


estate was compelled to yield. Up to that time she claimed as 


ceiieneaiinaee ieee 
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assignee of her mothers alleged community right as widow in 
community, and four-fifths of the balance as foreed heir of 
Daniel Clark. 

The court. in Gaines vs. Relf, 12 tow. p. 472. decided in 


PSOot, declared her alleged tithe void, and found her of a elass 


incapable of inheriting. 

She did not attempt the probate of the pretended will of, L 
Ist until 1856. Therefore she could not have been hindered 
in vetting possession of her estate by the City of New Orleans 
until i856. When she filed her bill against the City of New Or 
leans. im TS56, setting up title as untversal legatee, she, for the 
first time, asserteda tithe to whichrany one was compelled to yield. 

We have. therefore. ouly to look at the legislation from: 1TSd56 
(hoWnD. 

ln 1856 the city was under a charter granted in L852 pub 
lished in the session laws of that year. The 42d and l2ist see 
tions of that act limited the taxation of real and personal prop 
erty to one dollar and fifty cents for all purposes, except in case 
of invasion and insurrection, and in case the levy was insufli 


cient to pay the interest on the bonded debt. This limitation 


continued up to the adoption of the charter of ISTO, when by 
section 12 of that act. 20th subdivision of the seetion, the limit 
of taxation forall purposes except in case of invasion and insur 
rection was fixed at one dollar and seventy-five cents per one 
hundred dollars, with the same proviso that it be sufficient to 


pay the interest oi the funded debt of the City. This limitation 


on the power of the City to tax continued until IS76. when by 


the provis.ons of Act No. ol of the acts of IS76, See. 5 (Acts | 


IST6, pp. Ot and 55), the Limit was placed back to one dollar 
nd nity Cents pel hundred of Valuation on HSSESSMIEHE, 
This continned until the adoption of the charter of 1SS8v. 


A\et No. Os of the session laws of ISSY. when the taxation was 


limited to the amount shown in the return of the city on | 
page 7, Reec., making the total maixmum two dollars per hun 
dred. This aet. with Act No. 20 of the laws of ISS, constituted | 
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fhe charter unde Whichthe CLiV Wilts SOVECTI ed, When the decree 
referred to in relator’s pelilion Was rendered, From the 
year TSo2 dewn to this inoment there las been an express limit 
onthe power of the Couneil to levy a tax The true state of the 
leoishition and the aets of the City Counce: under the existing 
charter is shown in the return and not econtradieted or disprove | 
on triad. 

‘Lhe state ol leoishution relative ta thy (rpiereemetl OL pha 
ment and decrees for money against the citv prohibited t 
remedy by mandamus. Net No. oO of the laws of ISTO (Ext 
“esslLOoti prohibits fhe gssue ola fi, ju SPOPELE TEN Lhie ity Omi awe, 
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id return. Wasa denial of a right guarantecd by the constitu 
tionof the United States, the amount involved being overtwent: 
lollars, 

This court has by repeated determitutious settled that tl 
writof iandamus only lies to eompel acts waere there is ue 
liseretiou involved or @ibd Lye “\ retsed Ivy Tie pare lo Whieone 
the writ is directed, thisat the writ will ouly entores lib eNIstiti 


N ! 
all and a | | 


power (oes mor Cotes power Oti Those to Who Wt Is «i 
rected, 

a Vs. County Clerk, 9) 41. . 
board of Lig ition Vs. Meftlomb. 92 U.S. I. ol. 
Reeside vs. Walker. 11 How. p. 272. 
U.S. vs. Guthrie. te How. p. 284. 
Litcehtield vs. Register, & Wall p. oso. 
Marquez vs. Frisbie, LOL U.S. pp. des. 
Decatur vs. Paulding. 14 Pet. po 49%, 


Kendall vs. UL S. 12 Pet. p. 524. 


We have trented this «cause as if the proceedings were re 


ularas to the pRIPTLOS sought to be comunuded and boreortice tal 
Lhiler COUEL. lt was niide a ‘rravtbidd ab tlne lon to qutash, le 


mwed inthe return. and uaési 
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Ohimnon counell to make the tax collectable or entoreible 

ivainst property: vet the relator did not make a single menily 

of the council, or the legislative body. a party to the action, 
The moivor was tae only one serve load he did not possess an 


Lhority bis lev § autiax or COME! the imlividual members of the 
eouncil to vote foror adopt the necessary ordinance 

The ac iio shoontd have bon Sip) PPPCUIECTELL Gis Tee bre | 
sponse from the officers required to act to levy the tax, an 
thould at least lave been addressed to the coune:l mot t 


poration generally. Queea vs. Dolgelly, Union. 8 Adolph. a 
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lf onthe day assivned for answering the order, the party on 
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idee to who Mois direeted answered) ais States stpiipeiernnb ren 
a 
son to dustiftv lis conduet. the complaint shill be dismissed. aud 
eer ifioner Seprence (| ta prct\ (COSTS " 


bis aartiele contorms to th 


iw Common law procedure prio 


tothe statute of Anne. whenthe eanse was tried solely on thi ; 

| 
return, leaving the rehitor to bis) action tor a false returo it he 
deemed the return untros 


the Outs order ever vranted was that an alt 
mitive writ issue. This was never issned. and nothing in thie 
form. of ANY order or writ pon Wiicit ISsie eotule lye Pith le Wills 
ever served or tendered to the respondents. 


By A mr. }{) ot } qe { 


i onie aot PPraet lqeq? | hye otlice cot | he preci hes] 
ulidressed to the court Is solely to make showing to the court. 


‘rmine whether the allernative 


order deseribed in Art. Sil shall be made. The respondent ta 
wning to do with Phe issttable paper as faras he ds 
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By the terms of the statutes governing mandamus proceed 


LnQs. the trial should have been a trial of the sufficiency of the re 
Ctr. If the return is sufficient. and. as in this cause, not ove 
thrown 1yy prool, oreven attempted to be disputed us to facts set 
up. the peremptory writ) should have been refused. ‘The 
statutory provision that if * the party or judge to whom it (the 
order) is directed, auswers and states sufficient reason to justily 
his conduct, the complaint Shall be dismissed, and the petitioner 
sentenced to pret costs,” is conclusive on this question. 

The retarn, uncontradicted, shows no duty to levy any 
special bax. nnd no power bo Incrense the rate of vreneral LaXxi- 
tion in the interest of this special decree. 

State vs. City of Davenport, 12 Lowa, p. 555. 
High on Extraordinary Remedies, p. 261, and © 368 to 377, 
inclusive, 

The appellant insists pon all the assiguments of errot 

This brief is filedto comply with the rule, with uo certainty 
that the cause atter the suggestion of the death of the defendant 
In error or relator, and the order of publication, will be heard 
at thisterm. The representatives of the estate of the relator 
have neglected or refused to voluutarily make the necessary 
parties. and we are unable to obtain any definite answer as to 
any intention to voluntarily appear. and respectfully lusist 
that the motion for the Gonsolidation of this cause for trial with 
the ¢ ity of New Onleaus vs. Gaunes., No. 1S5 of the docket, 
shroule prevatll, ha) prevent (>) ‘wVord (lotllliele cliscussilol of the 
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most Tniportant issues, the decree tu that case berag the decree 


ws 


sought to be entoreed in this 


While itis undoubtedly the law, that in mandamus te 
enforce a deeree or judgement, the court wil Phen bhhegtlire litte 
the viability (rot él decresv to «cletertine Whether it ois roidahle. 
und that ina decree voidabie only the inquiry will only go se 


far as to determine upon what it is based so tar as that inquiry 
Is necessary to determroe whether it is teised upon a contract 


richit eoupled With il right 14) special | i\ rT teed) iil its entoree 


ment. Fhere can be no doubt of the fact that such Preqgurn’y 
in this cause will show that the decree sought to be enforced 
in this cause is absolutely void for want of jurisdiction rations 


maleria in the court renderig the decree, there being ate vlouwM 


| 


of eqnity cognizance disclosed in the bill, and as complete want 


of authority in the court as if the court had attempted to deal 


1 


Pith a Cause betweencitizeus of the same state W here jurisdiction 


dic mot Come ralione poaleria, orifthe «umount at issue had been 


less than five hundred dollars. The want of jarisdiction of the 
eourts to deal with the cause in which the decree sought to be 


enforced is rendered as a catise in equity is just as apparent on 


‘the billas would be the defect in jurisdiction in any 


‘the cases above stated. Most certainly this court would not 
power to enioree a decree coid on its face, and ulwiays 

subject to collateral attack, under all clretmstances, where it is 
set upas the basis ofa right. This question must be.dealt with 
elaborately and in detail in the case in which the decree was 
made, and we respectfully submit) that this cause should be 
heard with the main appeal. Reserving the right to file a more 
elaborate pr tat f the case and the authorities when the 
cause shall have proper parties, which seems now unlikely to 
‘fore the next Lerm of the court, we respectiully ask that 

YL <t+7- 
the Gebel court be reversed, - 
i KR. BECK WITH, 


(‘ounsel for A poprerd icant 
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This proceeding was a petition by Mrs. Myra Clark 
Gaines, the relatrix, for a mandamus in aid of the pro- 
cess of the United States Circuit Court in and for the 
Eastern District of Louisiana, against the City of New 
Orleans, the Common Council thereof, and each and 
every member of the same, and against each and every 
officer of the said City whose duties relate to the assess- 
ment and collection of taxes, directing and requiring 
them to levy and apportion a tax upon all the taxable 
property within the said City of New Orleans, sufficient 
in amount, after making the same allowance for insolv- 
encies and delinquencies as the law makes for general 
purposes, to pay the relatrix, or her attorneys of record, 
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the amount of judgment recovered by her in that Court 
on the 5th day of May, 1883, in the suit entitled Myra 
Clark Gaines v. The City of New Orleans, No. 8825 on 
the docket of that Court, which said judgment has been 
appealed to this Court, and is numbered 15 on the Octo- 
ber erm 1887 docket of this Honorable Court, the 
sum of one inillion nine hundred and twenty-five thou- 
sand six hundred and sixty-seven dollars eighty-three 
cents, with five per cent. interest per annum on the sum 
of nine hundred and fifty thousand one hundred and 
ten dollars from the roth day of January, 1881, until 
paid, and in the further swm of thirty-four thousand 
dollars costs, with five per cent. per annum interest 
thereon from the roth day of January, 1881, until paid, 
and costs of Court in said No. 8825 on the docket of the 
Circuit Court, the said City of New Orleans to be 
credited on the said judgement with what may be real- 
ized from the writ of garnishment, which had previously 
been issued. 

The petition referred to the judgment which had 
been rendered 1n the case No. 8825 and made it a part 
of the petition to be used on the trial. It averred that 
the said judgment was final and executory, and was a 
valid charge upon the City of New Orleans. . The pe- 
tition averred that the cause of the judgment and decree 
consisted of an implied contract made by the City of 
New Orleans with the relatrix, Myra Clark Gaines, then 
Myra Clark Whitney, in the month of September, 1834, 
when it, the said City, enters into the possession of 


* *% 


the property known as the ‘‘ Blane Tract,’’ in the said 
City of New Orleans, to pay to the relatrix the fruits, 
rents, and revenues which might have been gathered 
therefrom had the petitioner and relatrix not been hin- 
dered and prevented from getting the possession of her 
said property by said City of New Orleans and its suc- 
cessors. 

It further averred that by the act No. 71 of the 


Pamphlet Acts of 1852 of the State of Louisiana, known 
as the act consolidating the three Municipalities into 
the City of New Orleans, the said City of New Orleans 
assumed the payment of said obligation to the relatrix 
and became liable therefor. 

It averred the non-payment of the judgment and de- 
cree; the proper registration of the judgment with the 
Controller of the City of New Orleans; the issuance of 
a writ of fere facias and a demand by the United States 
Marshal of the District upon the proper officer of the 
City for the payment of the said judgment, and the re- 
fusal of the City througlt its proper officer; the subse- 
quent garnishment of third persons supposed to have 
property belonging to the said defendant in their pos- 
session, particularly to the extent of forty thousand 
dollars, and petitioner’s willingness and readiness to 
have the writ of mandamus defined and limited to the 
collection of a tax sufficient to pay what remains of her 
said judgment after it has been credited with what may 
be realized from said writ of garnishment. 

It averred that the City of New Orleans had no prop- 
erty other than the forty thousand dollars seized as above 
stated subject to execution; that executions similar to 
that of relatrix had been frequently issued and returns 
made thereon,—no property found. ‘That the City de- 
nied its liability upon the said judgment, or to collect 
any tax to pay the said debt of the City, and would make 
no effort to pay the same; that no money can be made 
by any ordinary process of the Court, as the City had 
no property subject to execution; and lastly, that the 
said conduct on the part of the City was wilful and mis- 
chievous and a great wrong to relatrix. 

The petition was filed on June 6th, 1883. 

The service was duly made upon the Mayor of the 
City of New Orleans on June 7th, 1883, by handing a 
copy of the petition to him. The petition had been 
sworn to, aud an order upon it had been made that an 
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alternative writ of mandamus issue as prayed for, return- 
able on Tuesday, the 12th day of June, 1883. 

On June 11th the City Attorney, appearing for the 
City of New Orleans, fro hac vice, filed a motion to quash 
the petition and set it aside for causes and reasons ap- 
parent on the face of the proceedings. 

When the motion to quash was heard it was refused, 
and that part of the motion which referred to the insuf- 
ficiency ofthe allegations of the petition was referred to 
the return. (Printed Record, p. 5.) 

On the 12th June the City made a return by way of 
exceptions and answer. 

The defenses set up were that relatrix had no right 
to issue execution, because within ten days after the 
rendition of the judgment in the case No. 8825 the City 
applied by motion for an appeal to the Supreme Court 
of the United States, to operate as a supersedeas, which 
motion was granted and the bond fixed ; that no execu- 
tion could issue upon the judgment within sixty days 
atter the rendition of the judgment, the motion for ap- 
peal having been allowed and amount of bond fixed. 

2. That no mandamus could issue until the Marshal 
had returned the writ of fervz faczas unsatisfied and all 
other remedies had been exhausted. 

3. That no mandamus could be allowed to compel a 
levy of a tax which is not directed to the Common 
Council and the members thereof, the legislative power 
of the City being vested in the Council ; and that no 
relief could be granted to relatrix because the Council 
was not a party to the proceeding. 

4. That the proceeding was illegal, because there was 
no rule to show cause, and because no alternative writ 
was ever issued. 

5. That the petition of relatrix shows no cause or 
basis on which the writ ought to issue. 

6. That there is no law authorizing a tax as claimed 
by relatrix, and that no mandamus can issue to enforce 


any tax not directed by law. And further, that there 1s 
positive law in Louisiana prohibiting any such tax as is 
claimed by relatrix from being levied. (Pp. 5, 6, 7, 8.) 

The City annexed to its answer a list of judgments 
registered against the City at the Comptroller’s Office, 
ageregating nearly $900,000 prior to the registration of 
the Gaines judgment and entitled to priority of pay- 
ment over the Gaines judgment. (Pp. 9, 10, 11, 12, 13, 
I4, 15, 16.) 

The relatrix offered in evidence in support of her 
petition— 

1. The record proper in case numbered 8825 (now No. 
15 on appeal to this Court), consisting of the bill, the 
amended bill, the answer to bill and amended bill, the 
replication to the same, the opinion of the Court, and 
judgment of May 5th, 1883. 

2. The writ of fer7 factas in said case No. 8825, and 
return thereon, so far as made by the Marshal, the same 
having been produced by E. S. Wurzbruger, Deputy 
Marshal. 

3. The garnishment proceedings and answers of the 
garnishees in said suit 8825. 

4. The returns of the marshal in the writs of ferz 
facias in suits numbered 10,213, 8535, 10,193, 10,183, 
9697, 9731, 1009, 9933, 10,149, I0,O5I, 10,052, 9599, 
10,041, 9774, 9666, 9813, 9790, 9768, 9544, 9351 and 9444 
on the docket of the Circuit Court. These returns are 
omitted from the transcript under a stipulation made 
between the solicitors of record that the marshal’s re- 
turn in the writ of fervz factas in case of James H. 
Young wv. City of New Orleans, No. 10,213, and copied 
into the transcript, (pp. 99-100), 1s the same as the re- 


turn of the Marshal in those cases, except as to the 
naine of the plaintiff in execution, and that said writs of 
fiert factas were all issued between the dates November 
1, 1880 and May 12, 1883. (P. 120.) 
The return of the marshal upon the writ of ferz facias 
/ 


in No. 8825 is found at page 75. 
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Upon the trial, the City of New Orleans claimed the 
right of trial by jury, which the Court, upon objection 
by counsel for relatrix, refused, upon the ground that 
the proceeding, though in form of a suit of mandamus, 
was in facta proceeding in a cause in equity, and liable 
as such, to which ruling a bill of exceptions was taken 
by the counsel for the City of New Orleans. (Pages 
22, 23.) 

On the 18th of June, 1883, Judge Billings delivered 
an opinion granting the peremptory writ of mandamus 
as prayed for. (Pp. 100 to 108.) 

The decree was entered on the rgth June, (pp. 108-9, ) 
and on the 21st June the writ was issued. (Pp. 110, r11.) 


II. 


In this Court eleven errors are assigned. 

1. That the allegations of the petition were insuff- 
cient on their face. 
2. That no lawful order was made upon the petition. 
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3. That no order was made or rule taken, or alterna- 
tive writ issued, upon which issue could be taken. 

4. That the motion to quash should have been main- 
tained. 

5. That, if the petition was sufficient and the order 
regular, the judgment should have been for respondent. 

6. There was no issue of fact or of law upon the 
return made, and hence the mandamus should have 
been refused. 
7. As there was no issue of fact or law, that no evi- 
dence should have been allowed. 

8. That the proceeding was one at law, and not in 
equity, and a jury should have been allowed. 

9g. That service upon the Mayor was not sufficient to 
bring the Common Council and the proper officers of 
the City into Court. 

10. That the City of New Orleans could not levy or 
collect the tax deinanded in the petition as a voluntary 
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act, and therefore that no Court could compel them to 
do so. 
11. A general objection to the judgment. 


ITI. 

The errors may be classed as objections to the form 
and to the substance. 

In this order we will consider them. 

The petition was full and asked for process against 
all who were necessary to be commanded. The prayer 
was that citation issue to the City. A copy was served 
on the Mayor in person. 

In suits against the corporations of cities, service is 
made on the Mayor if practicable. (Code of Practice, 
Art. 1098. ) 

In Louisiana the absence of form is not fatal when 
the facts set forth in the petition disclose a right to the 
writ and there is a proper prayer for it. (Morris ,z. 
Womble, Sheriff, 30 An., 1312; Malain v. Judge, 29 
An., 793.) 

The absence of the alternative writ is no reason for 
setting aside the writ; the City was duly cited, had full 
notice and defended. (Knox County vw. Aspinwall e/aZ., 
24 Howard, 376.) 

The decree allowing the peremptory writ was against 
the City of New Orleans, the Council thereof, and each 
and every member of the saine, and each and every off- 
cer of said City whose duties relate to the assessment or 
collection of taxes. 

So runs the writ. Service was made on the officers 
of the City and every member of the Council except 
Patorno, who was absent from the City. (Pp. 108 to 113.) 


IV. 
The 8th assignment of error is that the Court erred 


in holding that the proceeding of relatrix for mandamus 
was a proceeding in equity, not at law, and in refusing 


8 


a trial by jury and in proceeding to hear the same with- 
outa jury. There isa bill of exceptions to the same 
effect. (P. 22.) 

The judgment to be satisfied by the tax was a money 
decree in the equity case. We assume that a Court of 
Equity had complete jurisdiction of the case which re- 
sulted in the judgment. This Court has by express 
determination held that the jurisdiction of a Court is 
not exhausted by the rendition of the judgment, but 
continiies until that judgment shall be satisfied. (Riggs 
v. Johnson County, 6 Wall., 166; Rhode Island z 
Massachusetts, 12 Peters, 718)—in the former case, Just- 
ice Clifford saying, ‘* Process subsequent to judgment is 
as essential to jurisdiction as process antecedent to judg- 
ment.’? (Wayman v. Southard, 10 Wheaton, 23; Suy- 
dam wv. Williamson, 20 How., 437.) 

In the Federal Courts the writ is not a prerogative 
writ, but like an ordinary case, and is always ancillary. 
This Court, in Riggs v. Johnson County, 6 Wall., 166, 
described it as ‘‘a proceeding ancillary to the judgment 
which gives jurisdiction, and, when issued, becomes a 
substitute for the ordinary process of execution to en- 
force the payment of the same as provided in the con- 
tract.’? (See Labette County Comrs. v. Moulton, 112 
U. &, 387.) 

sy Rule 8, Equity Rules, plaintiff in 8825 had a writ 
of execution or fer? facias. 

Under the line of cases of Hyde v. Krippendorf, rro 
U. S., 276, and authorities there cited, the mandamus 
was simply supplementary. 

It will be observed that in Louisiana there is no dis- 
tinction of law and equity in the organization of courts. 

By the Code of Practice, Art. 829, referring to the 
writ of mandamus: ‘‘This is an order issued in the 
name of a State by a tribunal of competent jurisdiction 
and addressed to an individual or corporation or court 
of inferior jurisdiction, directing it to perform some 
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certain act belonging to the place, duty, or quality, 
with which it is clothed.” 

Art. 830: ‘* The object of this order is to prevent a 
denial of justice or the consequence of defective police, 
and it should therefore be issued in all cases where the 
law has assigned no relief by the ordinary means, and 
where justice and reason require that some mode should 
exist of redressing a wrong or an abuse of any nature 
whatever.”’ 

Art. 831 provides that it may issue even where a 
party has other means of relief, ‘‘if the slowness of or- 
dinary legal forms is likely to produce such a delay 
that the public good and the administration of justice 
will suffer from it.’’ 

If the judgment had been obtained in a Court of Law 
plaintiff in judgment would have been entitled to a writ 
of mandamus to aid in the execution of the judgment. 

gut itis contended that a Court of Equity cannot 
issue the writ because there is no precedent for it. In 
1843, when the Rule 8 of Equity Rules was promul- 
gated under the statute of 1842, the intention, we sub- 
mit, was clear to give to any one having a decree for 
money the same final process for collecting the money 
that he would have had in a suit of assumpsi/ at com- 
mon law. The judiciary act of 1789, Sec. 14, gave to 
all the Courts recited in the act ‘‘the power to issue 
writs of sczve facias, habeas corpus, and all other writs 
not specially provided for by statute which may be nec- 
essary for the exercise of their respective jurisdictions 
and agreeable to the principles and usages of law.’’ 
No law prohibits the granting of writs of mandamus by 
a Court of Equity, and there cau be assigned no reason 
why a Court of Equity should not control its own pro- 
cess as effectually as any other Court. That a jury, in 
anew proceeding, an original case, should defeat or 
circumscribe the process of a Court of Equity would 
be anomalous. The grant of the power to issue the 
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writ of execution to a Court of Equity implies the 

grant of full power to execute the writ and to make it 

effective. The right to revise the judgment by appeal 

is left to the defendant corporation, and no harm will 

come to it if it was wrongfully issued, which cannot 

be corrected by appeal. | 
V. 

As to the objection that no return had been made upon 
the writ’ of execution, the proof shows that the Mayor 
had said to the Deputy Marshal that the city had no 
property with which to satisfy this decree, in whole or 
in part. Numerous executions had been returned, 
‘‘No property.’? The City in its return showed nearly 
$900,000 of judgments registered ahead of relatrix’s 
judgment, and unsatisfied, and that all of the revenues 
from taxation were used as alimony by the City, or in 
paying the interest on its bonded indebtedness. The 
proof of the inability and unwillingness of the City 
wasabundant. The judgment had been duly registered 
in the office of the Comptroller under. Act No. 5 of 
Pamphlet Acts, Extra Session, 1870. 


V1. 


IS THE RELATRIX ENTITLED TO THE WRIT OF MAN- 


DAMUS ON THE PETITION AND PROOFS MADE ON, 


THE TRIAL OF THE CASE? 

The basis of the suit, now No. 15, on appeal in this 
Court, and upon the judgment in which case we are 
asking for the writ of mandamus, is, that in 1834 the 
City of New Orleans, in bad faith and as an usurper, 
went into possession of the property of the relatrix; 
that under the law of Louisiana the rents, revenues, 
and value for use are by right of accession a part of the 
property entered upon, and do not belong to the simple 
possessor, but belong to the true owner; that rents, reve- 
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nues, and value for use are not only what were actually 
earned, but are what ought to have been earned and 
received by a prudent father of a family; that by oper- 
ation of law the City of New Orleans was as much 
bound to restore them to the true owner as if there had 
been an express contract, and that being liable not only 
for the time she (the City) was in possession and occu- 
pied, but as well for all the mesne possessions of those 
deriving title through the City, and up to the time of 
eviction by Mrs. Gaines, that the obligation was a con- 
tinuing one. 

sy operation of law in Louisiana, the buyer has 
against the seller who has sold a thing to him with a 
promise of warranty, or when no stipulation was made 
on that subject, if the buyer be evicted, a right to claim 
against the seller the restitution of the price. (Art. 
2506, Rev. Civil Code, 1870.) 

Numerous buyers from the City of New Orleans in the 
sales of 1837 have recovered the prices paid to the City 
at that time. 

After judgment in one instance and upon proof that 
the judgment could not be otherwise collected, a man- 
damus was allowed requiring the City to levy a tax to 
pay the judgment. (State er re/. Carriere v. City of 
New Orleans, 36 An., 687.) 

The Supreme Court of Louisiana had said in the case 
of Rousseau 7. City of New Orleans, 35 An. 557, ‘‘ The 
usual and ordinary source to which creditors of a muni- 
cipal corporation look for satisfaction of their debts, is 
the power of taxation. The potent and substantial 
remedy for the enforcement of municipal obligations is 
to be found in the compulsory exercise of that power 
within its lawful limitations.”’ 

If there is an obligation to pay to the buyer the price, 
and that obligation can be enforced by mandamus, why 
should not the obligation to restore the accessions to the 
property be of equal rank and entitled to the same 
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remedy? ‘‘ The ownership of a thing, whether it be 
movable or immovable, carries with it the right to all 
that the thing produces, and to all that becomes united 
to it, either naturally or artificially. This 1s called the 
right of accession.’’ (C. Code, art. 498.) 

The basis of the suit in equity is not damages, as the 
learned solicitor for the City would have the Court to 
believe. The taking of the property of Mrs. Gaines may 
have been a wrong, but fruitsand revenues collected, or 
not collected by the City because it neglected to do so, 
are not damages arising fromatort. It would unneces- 
sarily enlarge the proportions of this brief to go over the 
argument and authorities in the briefs filed in the equity 
case. 

As the learned counsel for appellant asks to’have the 
mandamus and equity cases consolidated and heard 
together, we express the hope that that course will be 
pursued; and if a motion shall be addressed to this Court 
to that end, we will acquiesce in behalf of the heirs of 
Mrs. Gaines. 

In the case of Saloy e¢ a/s. v. City of New Orleans (33 
An., at p. 84), the Court said: 

‘*But, as already indicated, the power of taxation 
required to meet the antecedent contract obligations of 
the City is not derived from and controlled by that Con- 
stitution (1879). It was derived from valid legislative 
authority existing or created at the time of such con- 
tracts, entering into and forming part of those contracts, 
and incapable of being affected or destroyed by any 
action of the State.’’ 


The contract relations between Mrs. Gaines and the 
City of New Orleans commenced from the time the 
City was a possessor in bad faith of the property belong- 
ing to Mrs. Gaines. 

There is no contention that there was any limitation 
upon the power of the City to tax before the year 1852. 

3y the Act of March 8, 1836, found at page 28 Pam- 
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phlet Acts, 1836, the old City of New Orleans was 
divided into three Municipalities, each with distinct 
municipal powers, and the debt of the old City was ap- 
portioned upon an equitable basis. 

By the Act No. 71, found at page 42 of Pamphlet 
Acts, Louisiana, 1852, the three Municipalities were 
consolidated into the one corporation of the City of New 
Orleans. By section 37 of that Act it was enacted 
‘that the debt of the general sinking fund, commonly 
called the old city debt, and the debts of the three 
Municipalities, whether in the form of bonds, notes, 
interest coupons, cash warrants, or any other species of 
obligation whatever, shall be assumed and paid by the 
City of New Orleans, and the said City 1s hereby de- 
clared liable therefor.’’ This charter continued until 
the charter of 1870, found in Act 7, at page 30, Pam- 
plet Acts, extra session, 1870. There was a limitation 
in each charter to one dollar and fifty cents and one 
dollar and seventy-five cents, respectively, on the one 
hundred dollars of real and personal property, with the 
same proviso that it be sufficient to pay the interest on 
the funded debt of the City. 

sy Act No. 31 of the Acts of 1876, section 5, pp. 
54, 55, the limit was placed back to one dollar and fifty 
cents per hundred dollars. 

By Act No. 58 of Acts 1882, the total maximum of 
taxation was fixed at two dollars per hundred dollars. 

Now, if there was a liability in 1837 and in 1852, 
under a relation of contract, the subsequent legislation 
could not impair the obligation of the City to pay Mrs. 
Gaines. (Green v. Biddle, 8 Wheaton, U. S., 1.) 

Under the Code of Practice in Louisiana, the power 
of Courts to issue writs of mandamus is more extensive 
than that of tribunals governed by the common law. 
(Hatch v. Bank, 1 Rob., 470.) 

The law regards the application for a mandamus as 
summary in its nature, and the answer in opposition 
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thereto should contain a full written defense, whether 
it involves exceptions or merits. The splitting up of 
a defense should not be tolerated in practice. (Shaw z. 
Howell e/ a/., 18 An., 195.) 

In the case of Borgstede v. Clarke (5 An., p. 291) it 
was held that it is not necessary to traverse the returns 
to a mandamus before going to trial on the merits. 

VIL. 

It has been repeatedly held in Louisiana that no 
officer-of corporations can, without special authority, 
legally represent the body before the Courts or stand 
in judgment for the same. 

Police Jury of Ouchita vw. City of Monroe, 38 
An., 630. 

Helluin 7 Maurin, 8 Louisiana, 111. 

Capmartin v. Police Jury, 19 An., 448. 


The citation and copy of the petition were served on 
the Mayor, the executive and representative of the 
Corporation, on whom process must be served when 
practicable. ‘The Council is only one branch or de- 
partment of the City Government. The case is not 
unlike the power of the board of liquidation of the City 
debt. (See Board of Liquidation zw L. & N. R. R., 
109 U. S8., 221.) 

When a peremptory writ is issued, it 1s proper that 
it should be directed to and served upon those charged 
with the performance of the duty. 

The réason is clear, we submit, that the City, as a 
corporate body, should have notice to defend; the Coun- 
cil should be specially and individually served with the 
peremptory writ, because each and every one of the 
Council, together with other officers, is charged with 
the performance of the duty, and liable to personal and 
individual punishment for contempt of the process of 
the Court. Wedo not understand that any of the de- 
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cisions has gone further than requiring the peremp- 
tory. writ to be served upon each and every officer 
charged with the performance of the duty. 


VIL. 


As to the Act No. 5, Pamphlet Acts, 1870: Both this 
Court and the Supreme Court of Louisiana have de- 
termined that, so far as the act prohibits the granting 
of a writ of mandamus, it is unconstitutional, null, and 
void. 

Wolf 7. New Orleans, 103 U. S., 358. 

State cr re/. Morris Ranger wv. City of New Or- 
leans, 34 An., 1149. 

St. ex rel. Carriere v. City of New Orleans, 36 
An., 687. 


The City of New Orleans was incorporated under the 
name of ‘‘Mayor, aldermen, and inhabitants of the 
City of New Orleans’’ by an act of the Legislature ap- 
proved February 17th, 1805, the sixth section of which 
provides— 


‘The said Mayor and City Council (aldermen) shall 
have power to raise by tax, in such a manner as to them 
nay seem proper, upon the real and personal estate within 
said City, such sum or sums of money as may be nec- 
essary to supply any deficiency for the lighting, clean- 
ing, paving, and watering the streets of said City, for 
supporting the City watch, the levee of the river, the 
prisons, work-houses, and other public buildings, and 
for such other purposes as the police and good govern- 
ment of the City may require.”’ 


An act approved March 8th, 1836, amending that 
act, constituted in effect a new charter and divided the 
City ‘‘into three separate sections, with distinct mu- 
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nicipal powers.’’ The fourth section provided— 
‘“Each of said Municipalities shall possess separate 
corporate rights, and are hereby declared to be distinct 
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powers, and capacities as are usually mneident to munici- 
hal corporations and in general shall possess 
and exercise within their respective limits all such 
powers, rights, and privileges as are now possessed by 
the Corporation of New Orleans.’”’ 


‘The power of taxation is a power incident to such a 
corporation, and may be exercised for all the purposes 


authorized DY its charter or subsequent legislation. 


Whatever the Legislature empowers the corporation to 
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vovernment of the same’? be done. Having the power 


relator, it was the duty of the City through its authort- 
ties to exercise the power. The payment was nota 
matter resting in its pleasure, but a duty which 1t owed 


itor. Having neglected this duty, the case 


to levy a tax for the payment of the judgments of the 


| 


to the cred 
was one 1n which a mandamus should have been issued 
to entorce its performance.’’ 

United States 7. New Orleans, 98 U. S., p. 397. 

Kuox Co. 7. Aspinwall, 24 How., 376. 

Von Hoffman 7. City of Ouiney, 4 Wall., 535. 

Memphis 7. Brown, 97 U. S., 300. 

Memphis 7. Brown, 94 U. S., 715. 

] 


United States 7. Memphis, 97 U. S., 284. 


. - > 


Memphis 7. United States, 97 U. S., 293. 


Respectfully submitted. 
THos. J. SEMMES, 
ALFRED GOLDTHWAITE, 


(Counsel for Hletrs of Alrs. Gaties. 
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Appeal from the Circuit Court of the United States for the 
Eastern District of Louisiana. 


Appellant’s Brief. 


J. R. BECKWITH, 
Counsel for Appellant. 


- ~ _ ~_ - A A A LC ~— a rece 


AW Hyatt, Prin’, 74 Camp St, N O—3278 


SUPREME COURT OF THE UNITED STATES. 


Ocroner Teru. 1887. 


THE CITY OF NEW ORLEANS. Appe.bant. 
UCTSUS 


THE REPRESENTATIVES OF THE SUCCESSION OF 
MYRA CLARK GAINES: APPELLEE. 


IN KQUITY. 


Appeal from Circuit Court of the United States. Eastern 


District of Louisiana. 


APPELLANT'S BRIEF. 


ASSIGNMENT OF ERRORS. 


3 
The court erred in entertaining the cause, the 
pleadings and facts disclosing no equity jurisdiction of 
the supposed controversy. 


~) 


The court erred in not sustaining the demurrer to 
the bill. 
> 
*). 
The court erred in not dismissing the bill on final 
hearing for want of equity and failure of proof to 
sustain the averments of the bill as pleaded. 


4. 


The court erred in sending the cause to a master 
for accounting, and compelling the defendants to 
account before the master before final decree on the 
merits and before issue, proofs or hearing on merits. 


-). 


The court erred in not holding and decreeing that 
all of the matters sel up and complained of in the bill 
of complaint. if of equitable cognizance, were nol 
finally adjudicated upon and settled and res adjudicata in 
the former bill against the City of New Orleans, sel 
forth in the bill and proof as the case of Myra Clark 


Gaines vs. the City of New Orleans, No. 2695 of the 
docket of the Circuit Court of the United States for the 
district of Louisiana. and in not dismissing the bill for 
thal reason 
}, 
The court erred in not sustaining and giving effect 
lo the defendants’ plea of res judicata, 


é. 

The court erred in holding and decreeing that 
equity will entertain a bill for an account of supposed 
rents and profits, which might, with proper care and 
diligence in the opinion of the court, have been earned 
or been received by third persons in tortious possession 
of realty ii bad faith possession, against a defendant 
who was nol iu possession of the really, but against 
Whom the really was held in adverse possession of 
third persous during the whole term covered) by the 
account and decree, 

‘. 

The court erred in holding and decreeing that there 
being no relation of trust. express or implied, between 
the complainant and defendant, the defendant could 
lawfully be held and decreed to account for supposed 
rents. profits and revenues accruing to strangers in 
actual possession of realty. holding such possession 
with knowledge thal the property was the property of 
the complainant, the defendant called upon to account 
being oul of possession of the really and not holding 
it adverse to the complainant during any of the period 


eovered by the account and decree thereon. 


The court erred in finding as a fact that the City 
of New Orleans by any unlawful or tortious means 
hindered or delayed the complainant in obtaining pos- 
session of the estate of her alleged father. Daniel Clark, 
but on the other hand should have founda that if the 
complainant has encountered any extraordinary delay 
in Obtaining possession from those holding adverse both 
to her and the City of New Orleans, such delay was 


and is the fault of the complainant. 
It), 


The court erred in holding and decreeing that the 
City of New Orleans was or could be held in law or 
equily liable for. or be decreed to pay, and that the 
complainant, Myra Clark Gaines, could have and recover 
judgment against the City of New Orleans a sum equal 
the aggregate total of all decrees rendered against all 
of the defendants in the ejectment bills of ** Myra Clark 
Gaines vs. P. H. Monsseaux el al.. trumbered 3663, 
and Myra C. Gaines vs. P. kf. Agnuelly. numbered GO85 
of the docket of this court.” and thirty-four thousand 
dollars, alleged costs in those cases. The decrees for 
damages aud costs in those cases being decrees against 
strangers and persons not parties lo this record. and 
against whom the City of New Orleans is decreed no 
recourse or idemnity in the event of the payment of 


the decrees against such stranger defendants, 


i. 
The court erred in mistaking a bill against a munie- 
ipal corporation as sole defendant unable to answer 
the bill under oath, or a bill in which an answer under 


oath is waived in the bill for a bill of discovery. 
= 


The court erred in entertaining the bill after the 
report of the master disclosed the jact that the relief 
demanded was not equitable relief, 

L-. 

The court erred in reudering any decree on the 
report of Sobourin, the master, but should have dis- 
missed the bill on the report of the master as a cause 


of which if had obtained no jurisdiction in equity, 
14. 


The court erred in entertaining the exception to 
lhe report of the master, made by the complainant and 
in nok sustaining the exeeptions of the defendant to 
the master's report. 

l->. 

The court erred in entertaining the exceptions of the 
complainant to the master’s report, not made before the 
master, the same as if there had been exception to the 
report before the master before it came into court. and 
in giving effect thereto by advancing the sum or value 
of the property for the purpose of estimating damages 


against defendant from seventy per ceut. of the prices 


at which the cily sold the property in 1837, or when 
the cily parted with possession, to one hundred per 
cent.. or the full price of adjudication in 1837, and in 
advancing the estimate of the master 50 per centum, 
and in decreeing against the City of New Orleans for 
such advanced sum, and the further sum of $34,000, 
alleged costs, alleged to have been taxed against the 
defendants in the cjectment suits of Monsseaux and 
Agnelly, when im fact and in justice the court should 
have dismissed the complainant's bill of complaint. 
16. 

The court erred in not sustaining and giving effect 
lo the deiense of prescription, as raised by the demurrer 
and formally pleaded in the answer. 

ys 

The court was ratione materia without jurisdiction 
lo make any order or decree in the case, other than a 
decree dismissing the bill and for costs against the com- 
plainant. 


[35 La. Ann., 779.) 
SUCCESSION OF Fanny VY. GILLASPIE. 


Wa. M. Giuuaspre, Adm’r, 
v, » Nos. 8575 and 8608. 
THe Crrizens’ Bank or LOvwISIANA. . 


An action for rents and revenues of immovable property against an evicted 
possessor is barred by the prescription of one year, if the party evicted 
shows that he was a possessor in good faith. 

Such an action can be maintained against the possessor only, and for the 
time of his occupancy. 

It ceases against the first possessor from the time of his transfer to another 
party. 


Appeal from the civil district court for the parish of Or- 
leans. Tissot, J. 

Egan & McEnery for plaintiff and appellee. 

Armand Pitot for defendant and appellant. 

The opinion of the court was delivered by Poche, J. 

Under a foreclosure of mortgage instituted by the Citi- 
zens’ Bank, a plantation owned by Harrison Jordan, Wil- 
liam T. Jordan, and Fanny V. Gillaspie was adjudicated to 
the Bank in February, 1872, and in May, 1875, the same 
plantation was sold by the Bank to Mrs. E. F. Jordon, wife 
of Wilham T. Jordan. 

In August, 1876, W. M. Gillaspie, as guardian of the mi- 
nor children of Fanny VY. Gillaspie, instituted a suit for the 
nullity of the sale of February, 1872, and by judgment of 
this court rendered in July, 1878, said sale was annulled 
and set aside, on the ground that in the executory process 
of the Bank two of the joint owners of the property seized 
had not been made parties to the suit. (30 An., 1315). 

The present controversy presents the claim of the minor 
heirs of Mrs. Gillaspie against the Bank for one-third of 
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the fruits and rents of the plantation from the 2d February, 
1872, to the 5th of August, 1880, when the plantation was 
finally sold under a new suit brought by the Citizens’ Bank 
against its original debtors. (32 An., 767). 

For defense the Bank denied its liability for such rent, 
and pleaded in compensation the sum of $6,500 due by 
Mrs. Gillaspie as the unpaid balance of her stock and loan 
mortgage, and the Bank also pleaded said sum in recon- 
vention. | 

Separate judgments were rendered by the district court, 
one of which overruled the plea in reconvention ; the other 
overruled the plea of compensation, and allowed plaintiff's 
demand in the sum of $8,500 and legal interest. 

Defendant has appealed from both judgments, and by 
consent the two appeals have been consolidated and are 
to be tried together. 

On appeal the Bank pleads the prescription of one, 
three, and ten years. That plea must be the first subject 
of our investigation. The prescription of three years has 
no application to the nature of the demand. As the pres- 
ent suit was filed on July 16, 1881, and the possession of 
the Bank commenced in February, 1872, the prescription 
of ten years is equally unavailing. But the plea of pre- 
scription of one year is well taken and must be sustained. 

In the case of Gillaspie v. Citizens’ Bank (30 An., 1315) 
a demand had been made by plaintiff for the fruits and rent 
of the plantation, and was rejected on the ground that such 
demand could not be made by the heirs, but the decree 
specially recognized the right of such demand in the suc- 
cession of Mrs. Fanny VY. Gillaspie against “ the Citizens’ 
Bank, and William T. Jordan, and Mrs. Elizabeth F. Ham- 
son, wife of William T. Jordan,” during their respective 
occupafcy of the same. | 

This court reserved the same right to the succession, in 


the decree rendered in the injunction suit, reported in 32 
An., 767. 

The right reserved was purposely restricted to be exer- 
cised against the possessor, and it thus was made to con- 
form with the familiar rule of our jurisprudence. The 
possessor alone can be held liable to account for rents 
and revenues. 

Now, as the record shows that under its sale to Mrs. 
Jordan the Bank ceased to be the possessor of the prop- 
erty on the 5th of May, 1875, it follows that it could owe 
no rent after that time. Hence the right to demand rent 
and revenue by the plaintiffs against the Bank must be 
restricted, both according to law and to the decrees of 
this court, to the time intervening between the 2d of Feb- 
ruary, 1872, and the 5th of May, 1875. 

The next inquiry must be directed to the source or 
cause of action, with a view to ascertain whether it arises 
ex contractu or ex delicto. 

A mere inspection of the record, and of the foregoing 
statement of facts, shows at onée that the pleadings do 
not even purport to disclose or to declare upon a con- 
tract; nor can it be demonstrated that the cause of action 
can be connected with a quasi contract. 

If liable at all for rent, the Bank is responsible, because 
it illegally dispossessed the plaintiff, and because it held 
the property under an illegal or void title. This is an ac- 
tion in the nature of a demand of damages caused to the 
real owner by and through an unlawful proceeding, result- 
ing in an illegal expropriation and an unwarranted posses- 
sion. 

Hence the act’ of the Bank complained of, and made 
the basis of plaintiff's demand, is manifestly a quasi offense. 

His right of action is therefore amenable to the pro- 
visions of Article 3536 of our Civil Code, which bars an 
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action for a quasi offense by the prescription of one 
year. 

This feature of the case is almost identical with the 
principles involved in the case of DeLizardi v. The N. 
O. Canal Bank, 25 An., 414; see also 9 An., 490, Anty w. 
Adle, and authorities therein cited. 

In the case of City of New Orleans v. Southern Bank 
this court said on good authority: ‘ The distinction be- 
tween damages ex delicto and er contractu is that the lat- 
ter ensue from the breach of a special obligation and the 
former from the violation of a general duty.” 

It is clear that the plaintiff in this case can invoke no 
breach of a special obligation towards his wife by the 
Bank. , 

The record shows that the Bank acquired the property 
and its possession by virtue of an’ act sufficient in terms 
to transfer property, and that the defects of its title were 
not made known to it before the institution of the suit in 
nullity on the 15th of August, 1876, and that at that time 
the Bank had parted with the title and with the possession 
of the property which it had sold to Mrs. Jordan in May 
of the previous year. 

It therefore follows that during the whole time of its 
possession the Bank was a possessor in good faith. (C. C., 
Arts. 503, 3452). 

Hence it cannot be amenable to the ruling in the case 
of Walling v. Merafield (33 An., 1178), where it was held 
that the possessor in bad fuith cannot be shielded by the 
prescription of three years from an action for rent and 
revenues of property from which he is evicted. 

The judgments appealed from are therefore reversed, 
and it is now ordered that the plea of prescription of one 
year be sustained as a bar to plaintiff’s action, which is 
rejected at his costs in both éourts. 

Rehearing refused. 
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© COMPILATION AND DIGEST OF AUTHORITIES CITED. 


i 
ma ci ee < , 

There is no equity jurisdiction to compel a unilateral ae- 
count when there are no offsets or items to be charged, dis- 
charged or surcharged, nor to compute damages for alleged 
torts. 

Hipp vs. Babin, 19 Hor, 271. 

Towle vs. Laurason, 7 Pet. 4M. 

Root vs. Railroad Company, 105 OC. 8. 189. 
Ellis vs. Davis, 109 U.S. ASD. 

Gaines vs, Miller, (AL 0. S235. 

Von Weel vs. Wooston, 115 0. S. BPs, 
Buzard vs. Houston, 119 0S SAT. 
Parkersburg vs. Brown, 106 0. S. AST-500, 
Ambler vs. Chotean, 107 U.S. SS6. 
Litchfield vs. Ballou, 114 U.S. 190. 

fnsuch case the defendant has a constitutional right toa trial 
by jury. 

Hipp vs. Babin, 19 Tlow, 271-278. 

Insurance Co. vs. Bailey, 13 Wall. 616-621. 

Grand Chute vs. Wineger, 1 Wall, 375-375. 

Lewis vs. Cocks, 23 Wall. 466-470. 

Root vs. Railway Co., WOO U.S. US9-212. 

Willan vs. Ebbinghaus, 110 U.S. 568, 575. 

New York Guarantee Co. vs. Memphis Water Co., 107 UL Ss. 

20d, 2G. 

Francis vs. Flinn, US Ly oS. OSH. 

Buzard vs. Houston, 19 U.S. SAT. 

United States vs. Wilson, LIS U.S. S6-S9. 
Fussell vrs. Gregg, 115 U.S. 550. 


mutual demands. 


Equity will not deal with an account simply because it is 


tions on one side and payments on the other. 


Porter vs. Spencer, 2 Johns. Ch. 179. 

Badger vs. MeNamara, 125 Mass. 117. 

Walker vs. Brooks, 125 Mass. 941. 

Ball vs. Carew. 13 Piek. 2s, 

Story, bq. Jur., @€ 458, 495. 

Dinwiddie vs. Bailey, 6 Ves. Al. 

Cooper vs. Hatton, 12 Prive, 502. 

Bailey vs. Taylor, 1 Russ. & M. 73. 

Ambrose vs. Duanow, 9 Beat. 50s, 

Padiick vs. Stanley, 9 Hare, 627: 16 Jur, 5386 


King vs. Barrett, 2 Yo & J. 33. 


Hemings vs. Pugh. 4 Giff, 456; 12 W. R. 44: 9. 


Sac 
Barry vs. Stephens. 31 L. J. Ch. 785, 


Smith vs. Leveauc. 12 W. R. 31: 9% L. T. N.S. 


13. 
Holmes vs. Eastern Counties R. R. Co., 3 Kay & J. 675. 


complicated ; to sustain a bill for an account there must be 


Not a single matter but a series of transae- 


IN RE Aberysmith R. R. Co., 7 Jur, N.S. 510, 56435 30.1. J. 


Ch. 647; 4 LD. T. N.S. 537. 
Darthey vs. Clements, 6 Beat. 165, 
Mahoney vs. Diekson, 2 Sch. & Les. 100. 
Foley vs. Hill, 1 Ph. 399; 16 Jur. 586. 
Frietas vs. De Santos, 1 Y. & L. 574. 
Grafton vs. Reed, 26 W. Va. 437. 


Linn vs. Gunn, 56 Mieh. 447. 


Bowles vs. Orr, 1 Y. & Cole, 464. 


Padwick vs. Ilurst. 1S Beat. 575 and 18 Jur. 763. 


Where there is an effort to give equity jurisdiction by a 
charge that accounts are intricate and can only be taken in a 
court of equity, unless the bill shows circumstances and facts 


showing the intricacy of the account, the bill will be dismissed. 


RR Ik Resta 


Norris vs. Day, 4 Y. a Cole Ba. Eg. A475; 10 L. J. N.S. A3. 
Jones vs. Mannd, 5 Y. & Cole. S47. 

Phillips vs. Phillips, 9 Hare, 471. 

Glenie vs. Imric ds Y. & Cole, 432. 

Welchman vs. Farebrother, 1 Jur. N.S. 126. 

Fluker vs. Taylor, 3 Drew, 183, 

Ranger rs. Grreat We sfern ie. R. ('o.. > HT. Sf. Cm. 42. 


Blythe vs. Whiffn 27 L. Te N.S. 3350. 


A bill in equity cannot be maintained for discovery if it 
‘annot be maintained for relief, unless the bill shows the dis- 
covery to be in aid of a suit at law or the defense of a suit at 
law, actually pending or about to be brought and the action 


or defense not frivolous. 


| Story kg. Jur. Kd. UST9, © 71-72. 


Brown vs. Swan, 10 Pet. 497. 


(In this ease the doctrine is elaborately considered. ) 


Mitchell rs. Green, 1O Met. VOL. 
Slory ky. 11. S 312, 345 

Pease vs. Pease, 1O Met. S95. 

Pool vs. Loyd, 5 Met. 525. 

Ahernd vs. Adierne, 11S Mass. 261. 
Walker vs. Brooks, 125 Mass. 241. 
Haskins vs. Barr, 100 Mass. 4s. 

2 Story ky. Jur. © 1Ad. 

Mitf, hy. Pl. ( Jeremy), Usb. 
(voper’s Eq. Pl. Chap. 5. © 3. pp. VOL-T92. 
Dun vs. Coates, 1 Ath, 28s. 

Anon, 2 Ves. 451. 


Gelston vs. Hoyt, 1 Johus. Ch. dAG-OAS. 


It is doubtful if'a bill of discovery can be maintained, since 


parties can be examined as witnesses. 


Heath vs. Brie R. RR. Co. 9 Blateh. 316. 
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A bill against a corporation as sole defendant, or a bill that 


waives answer under oath, is not a bill for discovery : 


Huntington vs. Saunders; 120 U.S. 78. 

United States vs. Wagner. Law Rep. 2 Ch. 5S2. 

Republic of Liberia vs. Roye, 15 kng. Rep. (Moak), 44; 1st 
Appeal Causes. 1N%., 

Republic of Costa Rica vs. Brlingeyr. 1D Feng. Kep. | Moak), 690; 
Law Rep. 1 Chane, Div. 171. 

Republic of Peru vs. Wequelin, L. R. 20 ky. (uses, 140: 15 

Eng. Rep. ( Moak ), 679. 


Res judicata bears upon parties and all those in privity, and 
is not only conclusive as to all matters that have been drawn 
into the controversy between them in a former judicial contro- 
versy. hut also conclusive as to all matters that might have been 


litigated in the prior litigation : 


Packet Company vs. Sickles, 6 Wall, 592. 
Hopkins vs. Lee. © Wheat, 109. 
U.S. Bank vs. Beverly, 1 How. 134. 
Chapman vs. Smith, 16 How, 114. 
Thompson vs. Roberts, 24 How. 255. 
Cumpbe lirs. Rankin, 99 CT. S. 261. 
baird vs. United States, 96 0, S. 450. 
Ancora vs. West, 7 Wall, s2. 
: The Apollon, 9 Wheat. 562. 
Durant cs. Essex Co... 7 Wall. 10%. 
Nashville BR. BR. Co. vs United States, 113 €. S. 261. 
Hebburn vs. Dunlap, 1 Wheat. V7. 
Ballance vs. Forsyth, 24 How. V5. 
Beloit rs. Morgan, > Wall. 619. 
(rould rs. Railway Co.. 91 U. & O26. 
Tioga RK. R. do. ve. R. R. Co... 20 Wall. 137. 
Moutgone ry vs. Samory, 99 i. SN. 482. 
slock vs. County Commissioners, 99 U.S. OS6. 


Louis ms. Brown Township. 104 t}. S. 16°. 


Pollard vs. R. P. Co., 11 U.S. 223. 
Lumber Company vs. Butehtel, OL U.S. 638. 
Case rs. Beauregard, 101 U.S. 68S 
Stout vs. Lye, 108 0. SS. 66. 

Whiteside vs. Hazelton, 110 U.S. 296. 
Corcoran Canal Co... 94 UL OS. TAL. 
Cromwell vs. County of Sae, 94 US. S51. 
Bryan vs. Kennett, 118 2S. 179. 

United States vs. Parker, 120 €. SO S89 
Coffee vs. United States, 116 U.S. 436. 
United States rs. Melee, 4 Dillon, 128. 


Merrit vs. Campbell, i Cal. 542. 


This is the established jurisprudence in all of the states: 


Cunningham vs. Ashley, 45 Cal. Ass. 
Jackson vs. Lodge. 36 Cal, 28. 

Warren vs. Cummings, 6 Cush, 103. 
Simpson vs. Hart, 1 Johns. Ch. 91. 
Kingland vs. Spalding, 3 Barb. Ch. 341. 
Gardiner vs. Buckbee, 3 Cow. 120. 

Burt vs. Sternberg, 4 Cow. 559. 
Kthridge vs. Osborn, 12 Wend. 399. 
Kinbury vs. Connor, 3 Coms. O11. 

Doty vs. Brown, 4 Coms. 71. 

Castle vs. Noyes, 4 hern, 329. 

(relson vs. Hoyt, 1 Johns. Ch. 545. 
Hoyt ve.Gelson, 13 Johns. Ch, 141. 
Holmes vs. Remsen, 7 Johns, Ch. 286. 
Egleston vs. Knickerbocker, 6 Barb, 458. 
Orgsby vs. La Farge, 2 Coms. 112. 
Darone vs. Fanning, 4 Johns. Ch. 199. 
Newcomb vs. St. Peter's Chureh, 2 Sands. Ch, 636. 
O’ Brien vs. Heeny, 2 Fwd. 461. 
Lansing vs. Russell, 13 Barb. 510. 


Burhans vs. VanZandt, 3 Seld. 5: 


we 
> 


() 


Bellinger vs. Croigne, 31) Barb. dt. 

vople rs. Supervisors, 24 Cal. O75. 

Sfewart vs. Stebbins, 30° Miss. 1. 

Baker vs. Cleveland, VW Mieh. 235. 

Hooker vs. Hubbard, 102 Mass. 24. 

White vs. Simonds, 33 Vt. LS. 

Day rs. lLalette, =n Ind. 433. 

Herman on Estoppel and Res Judicata, Rd, (s8s6, vol, 1, © 


I? 1. and cases cited in note 3. 


~ Art. 156. Tf one demand less thau isdue him and do not 
* amend his petition in order to augment his demand, he shall 
‘* lose the overplus.””. La. C. P. 156. 
MeCaleb vs. Estate of Fluker, 14 Ann. 316. 
Brandagee os, Chamberlain, 2 Rob. 207. 3 


Pascoen’s Widow vs. Pavia. 14 La. Wd. 


The rule stated in Art. 156, C. P.. is the same at common 
law and in equity 
Rockwell vs. Langley, 1 Pa. St, 50s 
Nmith vs. Weeks, 26 Barb. 468. 
Fulton vs. Matthews, 15 Johns. 432. 
Jackson vs. Calver, 16 Johus. AS7. 
Beckford rs. Cooper, 11 Pa. St. 146. 
Logan vs. Caffrey, 30) Pa, St. 196. 
Weckensham vs. Wheedon, 35° Mo. 561. 
Bancroft vs. Winspear, 44 Barb, 209. 
(ruernsey vs. Curser, 8 Wend. 1492. 
Stein vs. Steamboat, 17 Ohio St. 471. 
Mandeville vs. Welsh, 5 Wheat. 277. 
Barksdale vs. Grreen, 20 Ga. 420. 
Ewing vs. Me Nairy, 20 Pa, St. 521. 
Walker vs, Ames, 2 Cow, A423. 
Rogers vs. Higgins, 57 UL. 247. 
Stockton vs. Ford. 1S Ifow. ( U.S.) 420. 


Art. 2452, La. Civil Code (2427 old Code). 


“The sale of a thing belonging to another person is null. 
It may vive rise to an action for damages in case of evietion 
when the buyer knew vot that the thing belonged to another 
person,” as construed by the Supreme Court of Louisiana, refu- 
ses damages in case of eviction where the buyer knew the thing 


did not belong to the vendor ; 


Jeanin vs. Millaudon, 5 Rob. 76. 
Hall vs. Neville, 3 Ann. 326. 

Scott vs Featherstone, 5 Ann. S06. 
Civil Code, Art. 1965. 


Nast x, Johnston. ) Rob. °. 


Daniel Clark’s will of ISL, after its probate. was a muni- 
ment of tithe warranting possession by the occupants of the 
Blane tract until it was set aside by the probate of the alleged 


will of LSI13: 


Davis vs. Gaines, 104 0. S. 386. 

Allen vs. Dundas, 3 T. R. 125. 

Rea vs. Vincent, 1 Stra. 481. 

Woolley vs. Clark, 5 Barn. & Ald. 746. 
Williams on Exvecutors, 6 Amer. Ed. 590 (note Y). 
Packman’s Case, 6 Co. 19. 

Semene vs. Semene, 1 Lev. 90. 
Grraysbrook vs. Fox, Pl. Com, 282. 
Thompson vs. Harding, 2 El. & Bl. 630. 
Parker vs. Kett, 1 Ld. Raym. 658. 
‘Waters vs. Stickney, 12 Allen, 15. 
Peebles’ Appeal, 5 Serg. & R. 39. 
Kittredge vs. Folsom, 8 N. H. 98. 

Stone vs. Peasley’s Estate, 28 Vt. 716. 


Steele va. Renn, 50 Tex. 467. 


A warrantor, who is not in possession, in the event of re- 


covery ou the covenant of warrauty, only owes interest from 
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judicial demand if the amount is liquidated or from judgment 
if the amount is unliquidated. 


Velancows lleirs vs. Robichaud’s Heirs, 19 La. 357. 
Daquin vs. Cotron, 5 La. 3d87, 595. 


dele 


(onoley vrs. Bertrand, V2 La. ous. 


Herman vs. Sprigg, Martin's RLS U.S. 190. 


Bourniqan vs, Destrehine 5 La. VW), 


The warrantee has no right of action against the warrantor 
until the warrantee is actually put out of possession. The retura 
of a writ of possession to which the warrantor is not a party is 
not adequate proof of actual eviction in a suit on the covenant 
of warranty. | 

Hlale vs. New Orleans, 13 Ann: 499. 
Melancon’s Heirs vs, Duhamel, ‘gr™m 4% 
Fletcher's Heirs vs. Carillier, LO La. 120. 
| Laborde vs. New Orleans, 135 Ann. O26. 

The owner of vealty, after eviction of adverse holder, has 

no action agaulust the vendor of the evicted for rents and profits. 


Grillaspie vs. Citizens’ Bank. 35 Ann. 779. 


ment 


tntor 
‘fturo 
ty is 


‘nant 


has 


ofits. 


(Civil Code of Louisiana. ) 


ART. 3536. [3501.]—The following actions are also preseribed by 
one year: 

That for injurious words, whether verbal or written, and that for 
damages caused by animals, or resulting from offences or quasi 
offences. 

That which a possessor may institute, to have himself maintained 
or restored to his possession, when he las been disturbed or evicted. 

That for the delivery of merchandise or other effects, shipped on 
board any kind of vessels. 

That for damage sustained by merchandise on board ships, or 
which may have happened by ships running foul of each other. 

C. C. 2815 (2204): CC. P. 49, 2 4, 538, 59: SN. S. 24: 3N. S. 585: 3 L. 
274, 340; 6 R. 382; 10 R. 117; 2 A. 400; 12 A. 346; 13 A .126, 609; 14 A. 
117, 390, 511; 15 A. 298, 418; 16 A. 140, 215, 338, 354; 19 A. 491; 20 A. 
15}, 169, 214, 828; 21 A. 493; 23 A. 162, 299; D. see. 3546. 

ART. 3558, [3503.]—The following actions are prescribed by three 
years : 

That for arrearages of rent charge, annuities and alimony, or of 
the hire of niovables and immiovables. 

That for the payment of money lent, 

That for the salaries of overseers, clerks, secretaries, and of teach- 
ers of the sciences, who give lessons by the year or quarter. 

That of physicians, surgeons and apothecaries, for visits, opera- 
tions and medicines. 

That of parish recorders, sheriffs, clerks and attorneys, for their 
fees and emoluments. 

That on the accounts of merchants, whether selling for wholesale or 
retail. 

That on the accounts of retailers of provisions, and that of retailers of 
liquors who do not sell ardent spirits in less quantities than a quart. 

That on all other open accounts, 

This prescription only ceases from the time there has been an ac- 
count pide pean a note or bond given, or an action commenced. 

(Am’d.) C. C. 1068 (1061), 1188 (1176), 1431 (1380), 2348 (2328), 278s 
(se 9), B476 ( 440) , 3906 (3472), 3534 (8499), 3544 (3508); 2N.S. 515: 6 N. 
SS. 248: SN, S. 492 2 L. 382: 4 L. 14: 6 ;. 359 : Sr Lu. 553: 6 R. 450: 11 
R. 139:°1 A. 209; 2 A. 876; 3 A. 458: 5 A. 603; 6 A. 759; 9 A. 484: 11 
A. 462; 12 A 401, 672, 673, 840; 14 A. 274, 705; 13 > A. 135, 1438, 528, 580, 
639: 19 A. 453; 20 A. 119, 156; 21 A. 293; 24 me 73, 271; D. See. 5, 453, 
2811. Acts 1850, p. 90. 

ART. 3544. [3508.]—In general, all personal actions, except those 
before enumerated, are prescribed by ten — 

(Am’d.) C. C. 1413 (1451), 1876 (1870), 2568 (2546), 2588 (2566) 3474 
(3 $7). 3538 (3503); 6 L. 674; 11 L. 148, 563; 7 R. 387; 12 R. 141, 148, 402; 

A. 405, 634, 779; 3 A. 46. 177, 220, 323; 4 A. 169, 171; 6 A. 481; 10 A. 
25 3, $20, 583; 11 A. 296, 472, 654; 12 A. 357, 728, 878; 15 A. 124, 294, 514; 
14 A. 159, "5, 230, 301, 653, 663, 704, 740, 742, S16, 970; 15 A. 49, 150, 
469, 5384, 639; 16 A. 352; 17 A. 246, 248; 19 A. 174, 325, 491; 20 A. 116, 
169, 403; 21 A. 697. 701; 22 A. 143, 152; 23 A. 355; 24 A. 200, 565; D. 
Sec. 455. Acts 1852, p. 90, 42. Acts 1853, p. 250. 
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‘ATEMENT AND HISTORY OF THE CASE AND ITS 
RELATION TO THE FORMER LITIGATION BY MYRA 
CLARK GAINES, CONCERNING THE ESTATE OF 
DANIEL CLARK, 


While in strange contrast with the result of the suit, the 
itement of facts reported with the case, New Orleans vs. Gaines, 

Wall. 624, is a fair general outline of the controversy which 
one form or another was carried on by the now deceased liti- 
mus Myra Clark Gaines for half a century, commencing from the 
yment she alleged herself to have first discovered that her exist- 
ce might be owing to the liasion between Daniel Clark and 
lime Carriere, Madam Des Granges, Madam Clark vr Madam 
irdette, by whatever name this much married lascivious produe- 
yn of a then not over moral frontier town may be called. and end- 
r only so far as she was concerned, when in the course of nature 
r dust was mingled with that of her res adjudicata parent on the 
ternal side of her res adjudicata pedigree. 

At the termination of the extraordinary majority opinion in 
» case of Gaines vs. Hennen, 24 How., remarkable not only for the 
nper of the language used but for its contrast in conclusion of 
th law and fact with a former solemn adjudication of the Court 
on substantially the same evidence and case in so faras it related 
the status and inheriting capacity of the same complainant. Jus- 
> Wayne stated : “When hereafter some distinguished American 
yyer shallretire from his practice to write the history of his 
intry’s jurisprudence, this cause will be registered by him as 
+ most remarkable in the records of its courts.” 

That it is remarkable is beyond doubt ; that any such writer, 
patriotic, would register the case at all, is more doubtful. 

The results in the various suits have been too conflicting to 
til much pride. He would be more likely to concur with Jus- 


> Grier, dissenting from the bare majority, “ Both as to the law 


©. 
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and the tacts, but Ido not think it necessary to vindicate my 
* opinion by again presenting to the public now a history of the 
‘scandalous gossip which has been buried under the dust of half 
“a century,and which a proper feeling of delicacy would have 
‘suffered to remain so. I therefore dismiss this case as | hope 
for the last time. with the single remark, that if it be the law 
‘of Louisiana, that a will can be established by the dim recollec- 
tions, imaginations or inventions of anile gossips after forty-five 
‘years to disturb the titles and possessions of bona jide purchasers 
‘without notice, of an apparently indefeasible legal title.» Haud 
‘equidem invideo miror magis.” Uf stating the trutb, would, if 


° 


° 
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case 
referring to the case, state it as an instance of . where all of 
the contemporaries of the pretended father and mother, and of 
the circumstances surrounding the birth of the complainant, 
never would accept the finding of facts suve as an absolute rever- 
sal of truth and fact. 

There never existed on this earth of persons competent to 
form an intelligent opinion of the truth and fact, one hundred who 
believe that there is any proof that Daniel Clark was the father 
cf the complainant in these cases, that Zulime Carriere, though 
much given to marriage, was ever the wife of Clark, or could 
muster him with her battalion of husbands, when she called a 
dress parade of her marital ranks, or that any human tribunal ’can 
ever determine whether the complainant was conceived in the 
ranks of her husbands, or in one of her habitual excursions outside 
of the regularly enlisted corps. 

But whatever of doubt and protest there may be, and how- 
ever much terror of equity tho litigation in this case may have 
instilled in the minds of ap entire community, under the rule of 
res adjudicata, based upon public policy, the controversy as to tho 
status and inheriting capacity of Myra Clark Gaines, so far as this 
defendant is concerned, was closed, if not by the Hennen case, at 
least by the case of Gaines vs. New Orleans, 6 Wall. 612, 
although the complainant with some reason believed that no judi- 
cial proceeding against her, whatever the result or range and form 
of the decree, could be res judicata as to her. 

It may be taken as true, as far as the City of New Orleans 
is concerned, that it is judicially settled— 
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First: That Myra Clark Gaines had Zulime Carricre for a 
mother confirmed by the reluctant confession of Zulime, after 
more than a quarter of a century of concealment of that fact from 
her own abandoned progeny. 

Second: ‘That the courts have given her a res adjudicata 
father, whoever the real person may have been; that the Courts 
have settled the paternity on the late Daniel Clark. 

Third: That whatever may have been the real relation 
between Zulime Carriere and her several co-existing husbands, the 
courts have made a res adjudicata valid marriage between Zulime 
and Daniel Clark, and so timed the marriage as to make the con- 
eeption and birth of Myra fall between the date of marriage with 
Clark, and her chronic abandonment of Clark as one of her 
husbands, and marrying a new recruit, Gardetfe; that Clark was 
of complacent temper or philosophical turn of mind, and saw his 
wife abandon him and enlist Gardette as husband without a 
murmur. The act was probably not unexpected. Clark had 
seen herdo the same thing before, as the French phrase it, it 
was her system. 

Fourth: That Myra is endowed with permanent res adjudi- 
cata legitimacy, however much of adultery there may have been 
in her procreation; that this class of legitimacy is good enough 
for purposes of inheritance cither as heir at law or legatee of 
her res adjudicata father. 

Fifth: That although Relf and Chew lived a long life in the 
City of New Orleans and died respected, and an entire commu- 
nity still respects their memory, one or both of them were rogues 
and criminals, and spoliated the pretended will of 1813. 

Sixth: That the garrulous old women used as witnesses retained 
for forty-five years fresh in their memories the text and a mental 
photograph of the chirography of a will of 1813, and with infalli- 
bility reproduced tho text and verified the hand writing of both body 
and signature of a will of which they had but one short vision 
or perusal, even though they were unable to locate the number 
or exact locality of the house, in which they resided at the time. 
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Seventh: That Myra Clark Gaines was named as universal leg- 
atee in this embalmed and resurrected will, and had capacity to 
stand as universal legatee in virtue of her adjudicated legitimacy ; 
that if she had not been given legitimacy by the fact that out of the 
many husbands of Zulime Carriere, the courts have elected Clark 
to the doubtful honor of being the lawful husband, she still had 
capacity to inherit, because Zulime fooled Clark into the belief 
that there was no bigamy or adultery on her side; that Clark had 
overcome the suspicion of infidelity to a former living husband 
necessarily involved in keeping Des Granges in Bordeaux, and 
sending Zulime in Philadelphia to be clandestinely confined 
of the admitted bastard, afterwards known as Caroline Barnes, 
and took Zulime to himself as a wife without suspicion of former 
and living husband, and therefore if Myra was in fact an adulte- 
rine bastard, she could still inherit as universal legatee of Clark, 
because Clark had been fooled to the top of his bent by her mother. 

Kighth: That although most of the estate of Clark was disposed 
of to pay his debts, yet in so far as the property that went into 
the possession of Mary Clark, the mother of the testator, his 
universal legatee under the will of 1811, and was held by her 
under that title, all sales and dispositions of the property by her 
are null and void, made in fraud, of which the whole worid must 
take notice and at all times knew. 

Ninth: that a duly probated will, with a duly named univer- 
sal legatee in possession and a deed of conveyance from the uni- 
versal legatee, do not together constitute muniment of legal title 
in a purchaser in good faith to such extent that the title and pre- 
sumption of good faith do not disappear when nearly a half centary 
afterwards, people can be found reckless enough to swear into 
existence a subsequent will. ‘That in such case what was legal 
title and good faith becomes waste paper as to deeds of convey- 
ance, and tortious inexcusable trespass as to possession under color 
of the former probate and apparently apparent honest conveyance, 

Tenth: That ali of the world, including the very judge who 


presided in the probate court “ ought to have known, and did 
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know,” that the will of 1811 was null and its probate a deliberate 
fraud, and that the record of the probate of that will was not 
voidable only, but absolutely void. 

With this volumeof matter res adjudicata against the defend- 
ant in this bill, it is not permitted to re-try these issues again in 
this court in this cause: it is therefore only necessary to state 
sufficient of tormer litigation to show upon what the present bill 
and decree is based, whether in all of this controvorsy there has 
been unilateral res judicata, and the complainant in the bill not 
concluded in any respect by any of the decrees of the courts, and 
in the former litigation, In the present controversy this is 
involved both as a question of fact and law. 

In so far as it is necessary to deal with the former litigation 
in the determination of this cause, the facts as shown by the 
records of former suits, all here, in transcript, are as follows : 

In the early litigation Myra Clark Gaines averring that she 
did not know the exact date of her birth, fixed the date so that 
she became of full age in 1826; afterwards, when it became 
expedient to avoid prescription, she changed her birth day so as 
make her a major in 1827 ; she was probably boro earlier, but for 
purposes of this cause it is assumed that she was born either in 
the year 1805 or in 1806. She was separated from her mother at 
birth, and drifted to Philadelphia before the death of Clark where 
she was reared as the child of 5S. P. Davis, as she avers, ignorant 
of her origin. In 1808, Zulime Carriere, her mother, since adjudi- 
cated to have been at that time the lawful wife of Daniel Clark, 
went to Philadelphia, and on August 2d, 1808, was, by the rites 
of the Catholic Church, in due form married to James Gardette, a 
practising dentist residing in that city, and for years lived within 
a few blocks of the residence of Davis, where Myra, her offspring, 
was being reared by the bounty of others. 

Myra Clark Gaines in her bills, avers that although living in 
such close proximity, her mother did not make her maternity 


(which Zulime Carriere Clark Gardette certainly knew) known to 
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her and left her to ascertain that fact from other sources some 
time in 1832 or 1834, when she was 26 or 27 years of age. 

That from 1813, when Clark died, until 1832 or 1834, through 
the pretence of Davis that she was his child, and the silence of 
her mother, she had no knowledge or means of knowledge that 
she could claim any relationship with Danicl Clark, or any interest 
in his succession. This seems to have been the result of the 
reticence of her mother and the false pretence of paternity set up 
by Davis. 

Although far above the age of majority, and at the time the 
wife‘of W. W. Whitney, a man of means, she took no steps to 
make her pretence of heirship manifest to those who had pur- 
chased the real estate of which Clark diced seized, until two years 
after she first acquired knowledge of her supposed parentage in 
1832. 

On the 18th of June, L824, she instituted proceedings in the 
probate court in New Orleans, charging that a will of subsequent 
date to the probated will of 1811, made and dated sometime in 
1813, had been executed by Clark just previous to his death, and 
spoliated or suppressed, and prayed for probate of the spoliated 
will as a Jost or destroyed instrument, claiming to be interested 
in this willas legatee. ‘The cause was pending in the probate 
court nearly two years, when on or about the 8th of June, 1836, 
she was non-suited, and turned out of court. Instead of attempt— 
ing again the probate of the alleged lost will in the probate court, 
she seems to have abandoned that tribunal, and on, the 28th of 
July, a month and twenty days after her non-suit in the probato 
court, filed a bill in the District Court of the United States at 
New Orleans, then vested with Circuit Court powers. This is 
the famous suit known as No. 122, W. W. Whitney and Wife ys. 
Relf, Chew and others, which for years was by collusion or other- 
wise coming up to this court in detachments (Rec. Vol, 2, 1105). 
The bill was exhibited against Relf and Chew as executors, 
under the will of 1811, Elinor O’Bearne and others, including the 


City of New Orleans and Charles Patterson, the colluding defend- 
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ants, who figured in the case of Patterson vs. Gaines, 6 How. 550. 
The defendants, other than the executors, were alleged to be either 
heirs at law of Clark or in unlawful possession of the estate of 
Clark. An account for slaves and other property was demanded 
of the executors : possession and profits from the other defendants. 
Amongst the other property sought to be recovered was the 
“ Blane tract,” about which the present bill was filed. 

In her original bill she sets up title as the universal legatee of 
Clark under the alleged spoliated will of 1313, charging that the 
will of 1813, came into the possession of Richard Relf immediately 
on the death of Clark in 1813, and that he fraudulently destroyed or 
suppressed the will and procured the probate of the will of 1811. 
‘That she accidentally discovered her legateeship in 1832, prayed 
for relicf that the Court establish and give effect to te pretended 
will of i813, declare her legitimate and the sole issue of lawful 
marriage between Zulime Carriere and Clark, for ejectment and 
possession of the realty lett by Clark, with account of profits, and 
that the executors come to an account, and that their acts be 
declared void, and for discovery generally. 

Under the law governing practice in the siate courts, the 
defendants, if French was their mother tongue, were entitled to 
service of papers translated into that tongue. Sore of the defend- 
ants were of French origin, and claimed that right in equity pro- 
ceedings. ‘The District Judge held with them, and ordered that 
all future proceedings in the cause be in form as prescribed by the 
law for proceedings in state courts. This led to the first appeal 
to this court, Exparte Myra Clark Whitney, 18 Pet. 404; when 
practically it was ordered that the cause proceed in equity in tho 
prescribed form of equity proceedings, 

This delayed the case until 1839, Whitney died: the court 
allowed the widow to prosecute the suit; she afterwards married 
General Gaines, and he was made party complainant and the case 
transferred to the Circuit Court. 

The Circuit Court differed, aud the Judges were opposedin 


Opinion as to whether chancery prevailed in Louisiana; whether 
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the orders complained of in Lzparte Whitney, 18 Pet. should be 
vacated, and whether the cause should be put on the rale docket 
to proceed according to the chancery rules, and the defendants be 
required to answer without oyer or copy of bill and papers in 
French, The matter was again brought to this court on the 
certificate of division of opinion ; and at the January Term, 1841, 
of the Supreme Court, all of the questions were answered in the 
affirmative, and certified back to the Circuit Court. Gaines et al. 
vs Relf et al. 13 Pet. 9. Tho controversy as to the form of pro- 
ceedings then terminated. 

The defendants, most of them, demurred to the bill. On the 
hearing of the demurrers, the court again divided in opinion, Ist, 
as to whether the bill was multifarious; 2d, whether the court 
could entertain jurisdiction of the case without the probate of the 
will alleged to have been destroyed; 3d, whether the case was 
one of equity jurisdiction. 

The bill had meanwhile been amended, and Caroline Barnes 
and her husband, the admitted illegitimate child born of Zulime 
while Des Granges was in Bordeaux, ‘The case was again carried 
up to this court, Gaines et ux. vs. Chew et al., 2 How. 619, and 
determined at the January Term, 1844. The court holding in 
substance thatthe bill could be amended so as not to be multi- 
farious, 

That the court could entertain the case on the bill ot Mrs. 
Gaines, as heir at law, without the probate of the alleged spoliated 


will. That the bill could be held for discovery as to the alleged 


spoliation of the will. That the ease was one of equity jurisdic- 
tion, It was 1845 before there was final determination of the de- 
murrers in the Cireuit Court. 

Yielding to the view of the Supreme Court, after the decision 
in 2d How., the complainant finding she could not deal with the 
pretended will of 1813, as a muniment of title, until probated, 
began a most extraoruinary serics of alterations in her case and 
amendments in her bill. In July, 1844, she amended and brought 


in her sister, Caroline Barnes, who at least was » daughter of the 


J 


same mother, and an heir of Clark, and as such claimed part of 
the estate. "This change in the bill was evidently made to illus- 
trate complainant’s boast that she was not fighting for money, 


, 


but to protect the “reputation” of her mother, who had recently 
donated to her her pretended rights as widow of Clark. In this 
amendment she returned her mother’s liberality, and fortified her 
reputation by charging her mother with giving birth to an ille- 
gitimate child, and illustrated her filial affection by charging 
that Caroline Barnes, the child of her own parents, was a bastard, 
averring that she, Caroline, was not legitimate; that she, the 
complainant, had attempted the probate of the will of 1813, 
and that there was such prejudice against her, and the Chief 
Justice of the Supreme Court of the State, and Justice Mathews 
of that court were interested in property of the succession of 
Clark, bought of Relf and Chew ; that they would defeat her if she 
attempted the prebate again. 

That by reason of the great lapse of time, death of witnesses, 
and the prevailing opinion that the probate court was without 
jurisdiction to act ona lost or destroyed will, she amended her 
bill so as to require no account of Relf and Chew, discontinuing 
her prayer to that end, and proceeded to set up a new title to the 
property, claiming not as universal legatee but forced heir at law 
of Daniel Clark : claiming that the property was acquired during 
the matrimonial relation between Clark and Zulime, and was 
community property, one-half of which belonged to her mother, 
who had conveyed and donated her claim and rights to the com- 
plainant. ‘That if she could not set up claim to the entire estate 
as legatee under the spoliated will, that she claimed four-fifths of 
the remaining one-half as forced heir of Daniel Clark, On Novem- 
ber 28th, 1848, the complainant again filed what she termed 
“An amended and supplemental bill,” in which she again charged 
Relf and Chew with destroying the pretended will of 1813; sets 
out the difficulty of probate by lapse of time, ete.; states that 
this will of 1813 contained a statement that she, Myra, was 


Clark’s only legitimate daughter ; thatshe only relied on that will 
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as proof of her acknowledged legitimacy, and declares that for 
the purposes of the suit she will not insist upon the will of 1813, 
for the purpose of availing herself of the devise therein contained 
in her favor, but claims four-fifths of the estate as the forced heiress 
of Clark. ‘The “ Blane tract” was included in the bill, as amend- 
ed, and the City of New Orleans made party defendant. It was 
therefore not until November, 1848, that the complainant com- 
pleted her pleading in this suit and tendered an issuable bill. This 
was no fault of the defendants, but was the result of her shifting 
her claim to title from devise to forced heirship. 

On the 20th of January, 1849, under cover of a pretended bill of 
the revivor against the representatives of dead detendants, she set 
up the collusive proceedings with the defendant Patterson, setting 
out the decree of eviction against Patterson, and the appeal of the 
case to the Supreme Court ; averring that the decree was reversed 
because it gave her too much, the Circuit Court decree gave her 
the entire property while her bill only called for her mother’s share 
and a forced heir’s share of four-tifths of the balance, and asserted 
that the collusive enterprise of complainant and Patterson (who 
was to lose nothing by the decree) had the effect of res adjudicata 
as to all ot the defendants who did not collude with her but car- 
ried on the battle in the Circuit Court. That this decree estab- 
lished ber forced heirship and inheriting capacity beyond further 
dispute by the other defendants, 

To put herselfin this position she had made a collusive agree- 
ment with Patterson tosave him harmless of recovery, costs, counsel 
fees and expense of the litigation. The result was that in April, 
1840, on a case made up between them, in which the proofs in the 
non-suited probate proceedings were used, a final decree was 
entered in the Circuit Court against Patterson for all of the prop- 
erty in Patterson’s possession, ‘The case was appealed practically 
by the successful complainant, and determined in the court in 
Patterson vs. Gaines, 6 How. 550; since decreed by this court to have 
been a fraud on the court. She made the proceedings against Pat- 


terson, and the decree and proceedings in the Supreme Court a 
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part of her bill. The Circuit Court refused to hold the Patterson 
decree binding on the other defendants. A vast volume of testi- 
mony was taken, and the bill brought on to final hearing on bill, 
amendments, and supplemental bills, answers, replication and proofs, 
and was set for hearing on the 12th day of November, 1849. On 
motion of complainants hearing was continued until December 
17th, but the case was not heard until the 25d of January, 1850, 
the hearing lasting several days: eminent counsel were heard on 
behalf of complainant—John A. Campbell, afterwards a Justice of 
this court, and John R. Grimes, being her leading counsel. Argu- 
ment was concluded on the 7th of February, 1850, the case taken 
under advisement, and on the 21st of February 1850, there was final 
decree dismissing the bill as to all of the defendants, the First 
Municipality being one of the defendants. From this decree the 
complainants appealed to this court. The case is reported as 
Gaines vs. Relf, 12 How. 472. ‘This court affirmed the decree of 
the Circuit Court; held that the decree in Patterson vs. Gaines 
was not binding on any of the other defendants; that the sisters 
of Zulime, who swore to the marriage of Clark with Zulime, were 
not worthy of belief. Found against the plaintiff on the issue of 
marriage ; found Zulime to have been the wife of Des Granges, at 
the date of the birth of complainant. That complainant was ille- 
gitimate, not the lawful heir of Daniel Clark; that her mother 
was not the widow of Daniel Clark, and that the complainant took 
nothing by the pretended conveyance of Zulime Carriere or Mrs. 
Des Granges’ rights, as widow in community, she not being the 
widow of Clark, 

This decree, which settled the entire controversy as to the 
“ Blane tract,’ and all other assets of the succession of Clark, 
was rendered at the December term of this Court, A. D. 1851, and 
dismissed the bills and ended litigation in the celebrated case No. 
122. 

We have been thus minute in the statement of the history and 


course of this case, because the decreein the present case is ren- 


dered as a punishment to the defendant, for obstructing the plain- 
tiff in the recovery of the property left by Clark. 

The plaintff, claiming as heir at law of Clark, and assignee of 
the widow, in December, 1851, had been decreed to have no right 
or title on the property, or capacity to take as legatee. The de- 
cree of this court establishing her an adulterous bastard. 

[n Louisiana jurisprudence, there is and can be no question 
that having renounced the pretended will of 1813, and sought to 
recover as forced heir, she could not after defeat set up the re- 
nounced will as ground or muniment of title. The title to the 
estate of Daniel Clark was at rest, and could never have been 
again disturbed by Myra Clark Gaines or her heirs in the state 
courts, ‘Those who were unfortunate enough to hold any of the 
property that had been attacked by Myra Clark Gaines had right 
to believe the cloud off their title and their title indefeasible. 

‘They had reason to believe that all the complainant could 
urge had been ably presented. She was represented in the Su- 
preme Court by most able counsel, John A. Campbell, of whose 
learning, skill and cunning in his profession, they had had marked 
illustration in the trial in the Circuit Court, and Reverdy John- 
son, who at that time possessed a national reputation. The de- 
fendants were represented by Daniel Webster and Mr. Duncan. 
The language of the opinion was calm and judicial in style and 
temper, the findings conclusive in character, and the decree dis- 
missing this bill ought to have been anend of her contention to 
obtain the estate of Clark, and was believed to be final, and an 
end to fictitious claim of title and vexatious litigation, in which 
the complainant had attacked the reputation of respected and 
respectable men with the ferocity of a tigress, charging them with 
the commission of nearly the whole calendar of crimes, 

The complainant seems to have been advised or to have 
thought her controversy ended, and made no further move until 
the 18th of January, 1855, when ignoring her renunciation of the 
supposed will of 1813, in her abortive attempt to recover in the 


federal court as forced heir of Clark and assignee of the alleged 
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widow’s community right, she went into the probate court in 
New Orleans, and setting up the same old story of the spoliation 
of a will made in 1813, applied for its probate as a lost or des 
troyed document. 

The probate court refused probate; she appealed to the Su. 
preme Court, where, by one of the most extraordinary opinions 
extant in any reports, that court ordered an olographic will to 
probate, the text of which was never known or pretended to be 
established only so far as it would benefit the complainant, though 
the purport claims be given. ‘This opinion has never been recog 
nized or declaratory of the law in Louisiana, and never will be so 
accepted. ‘This consummation well merited the rebuke given it 
by Justice Grier, and was not reached until the 26th of February, 
1856. When she had obtained this action, about which there was 
much scandal at the time, she rushed again into the Federal Cir- 
cuit Court, and filed another bill, the famous 2695, ‘This bill was 
filed on the 22d day of December, 1856. Gaines, her husband, 
was dead, and she filed the bill in her own name. The defendants 
were the City of New Orleans, H. E. Lamyre, Charles Hopkins, 
D. Lanata and L. L. Ferriere. The property sought to be recov- 
ered included the “ Blanc tract,’ the same property described in 
her former bill, No. 122, The description of the property was 
evidently copied from the dismissed bill in No. 122. The bil! set 
out the same old story of her birth, early infancy, concealment 
of her parentage, the will of 1811, the pretended will of 3813, its 
alleged spoliation, the story of its probate, that the city pre- 
tended to have acquired the “ Blane tract’’ by title that came to 
its vendors from Relf and Chew, as agente or attorneys of Mary 
Clark, legatee under the will of 1811, that this title was vicious: 
that the city knew it to be vicions at the time of its purchase ; 
that she was entitled to possession and rents, profits, etc., as uni- 
versal legatee under the will of 1813; that the Supreme Court had 
decided her not to be heir at law, and now she claimed as legatee 
under the probate of the will of 1813. 
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She prayed that the defendants be decreed to deliver up the 
land and be decreed to have held it as trustee of complainant, to 
make full discovery, account for rents and profits and revenues 
“from the time said property was taken possession of by said defend- 
ants, with interest thereon,’ general relief, and be required toanswer 
four interrogatories, ‘The interrogatories in question were : 

Ist. Whether the property in the bill was not part of the 
estate of Clark? 

2d. Whether defendants claimed to be the owners of any of 
the property ? 

od. Concerning the revenue received, its amount, etc. 

4th. Whether the defendants had sold any of the property, 
and if so how it had been sold ? 

Process was served on the City on the 24th of December, 
1856- 

At about the same date she filed like bills for the recovery 
of other portions of land alleged to belong to Clark at the date of 
his death, amongst others a bill against D, N. Hennen, which by 
collusion witn Hennen she managed to get into the Supreme 
Court in advance of the case against the City of New Orleans, 
pursuing the same tactics as in the former case, 

On the 22d of April, 1857, the City answered, setting up 
amongst other things the deeree of the Supreme Court defining 
the status of the complainaut: that this decree was a bar to any 
further action; that if not the renunciation of the will of 1813, 
made in the most solemn form in the dismissed bill, as amended, 
anti supplemented and dismissed, was a bar to setting up title 
under the will, after defeat as heirat law; and set out full defence 
to the bill by either denial or confession and avoidance, In the 
answer, and in response to the interrogatories propounded by the 
bill, answered: that the City bought of E. Blanc, and_ believed 
that he bought of Mary Clark, and that the property at one time 
did belong to the succession of Daniel Clark. 

That the City did claim to be the owner of a portion of the 


property claimed in the bill; set out the succession of govern- 
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ments or changes in the charter of New Orleans; that the title 
of the City came by purchase of one of the former corporations 
from K. Blanc: that the old First Municipality while the govern- 
ment of the portion of the City including this tract of land, divi- 
ded the land into blocks and lots as an elongation of the then rear 
part of the City, annexing a sketch of the platting, designating and 
pointing out the portion derived from Blanc. That the whole of 
the lots and blocks, except the square inciuded between St, Peter 
street, Hagan Avenue, Orleans street and Lake Read, used as the 
site of a draining machine, and the square between Dupre, Salcedo, 
St. Ann and St. Peter streets, reserved from sale as a public 
square, were sold at public auction on March 10th, 1837, and the 
12th January, 1846; that the purchasers’ names were in a public 
record in the Conveyance Office; that the City claimed jurisdic- 
fion over the streets and avenues for municipal purposes only ; 
that the property in possession of the defendant had yielded no 
revenue; that none had been received ; that the City had not sold 
or disposed of any property described in the bill, other than as 
set forth in the statement of sale by the municipal authorities in 
the answer, 

On the 23d of April, 1857, the complainant filed a general rep- 
lication and the case was at issue on the pleadings, on a new bill 
between the same puartics‘tor the same lands claimed under a title 
specially renounced in the former bill. 

John A, Campbell, who had been one of the leading counsel for 
complainant in the former bill, had now been appointed one of 
the Justices of the Supreme Court, and presiding Justice of the 
Circuit, including Louisiana and did not participate in the trial 
of the cause while in the Cireuit Court, On the 9th of June, 
1857, the counsel for the city of New Orleans, moved the Court 
that the heirs and legal representatives of the succession of K, 
Blanc, from whom the city purchased, be notified of the suit in 
order that the city might be protected in its rights as warrantal® 
in the event of eviction, a copy of an order to that effect was 


served on the heirs named, and due return made; the complain- 
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ant moved the court to strike the order from the record as no 
such proceeding was warranted in equity proceedings, the court 
refused the motion to strike out Rec. 6260, et seq. This the first 
objection to notifying warrantors | have been able to find in all of 
these records and it came from the complainant herself. 

The complainant again resorted to the tactics by which the 
ease No, 122 had been landed in the Supreme Court in detach- 
ments in the case of Patterson; stipulation was entered into with 
Duncan N. Hennen, one of the defendants in the case of Gaines 
vs. Lizardi, by which the case as to Hennen was hastily brought 
to final decree of dismissal, and an appeal taken to the Su- 
preme Court in advance to the determination, as to the other 
defendants in pending cases. ‘The case of Hennen came on for 
hearing atthe Decemberterm 1860, The Court as then constituted 
was then Hon. Roger B. Tanney, Chief Justice, Hon. John McLean, 
James M. Wayne, John Catron, Samuel Nelson, Robert C. Grier, 
John A. Campbell and Nathan Clifford, assaciate Justices, Justice 
Wayne delivered the opinion of the Court, not only reversing the 
decree of the Circuit Court, but brushing away the adjudication 
of Supreme Court in Gaines vs. Relf,in which it had been held 
that there was no marriage relation between Clark and Zulime 
Des Granges. Justices Catron and Grier, and Chief Justice Taney, 
dissented. If Judge Campbell recused himself, as he should have 
done, and probably did, although it does not so appear, the 
court divided four to three. It was in this case reported in 24th 
How. 544, that Justice Wayne stated that this case was in 
danger of being registered as the most remarkable case in the 
records of the courts of this country. Beyond doubt any compe- 
tent and unprejudiced lawyer who carefully reads the opinion in 
Gaines vs. Relf, 12 How. 472, and turns from its perusal to 
Gaines vs, Hennen, will involuntarily add to the phrase “or in 
the records of the courts of any other country.” One of the 
cases is wrong, nO amount of casuistry can dispose of the fact that 
the case practically between the same parties, litigating about the 


same thing, was determined both ways. 
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it is perhaps, fortunate that however long there may have 
been interregnum in the operation of the law of res adjudicata and 
estoppel by record that law has again resumed sway and the ques- 
tion of which determination was correct is no longer oven to con- 

. 
troversy. The city may say that, practically taken as res adju- 
dicata against her though not brought for the same land, ana 
although the city was not a party to the record “is remarkable,” 
yet after the determination of the courtin Gaines vs, New Orleans, 
6 Wall. 612, where the city was a party, it cannot be heard to say 
that the judgment is wrong and must at least respect its validity. 

The decree of this court in this case was rendered in 1861, 
during the first throes of the rebellion and the commencement of 
war, and we have stated the case in such full detail because of the 
significance given this decree as a basis of special damages against 
the defendant in the pending bill to be considered on this appeal. 

The defendants in the new bill against the city (2605), resisted 
and the cuse went to final decree, on bill, answers, replication and 
proots, and on the 23d of April, 1858, decree dismissing the bill 
was entered, Rec. 6266. On the 11th of May, 1858, the complain. 
ant moved for an appeal from the decree which was allowed with 
the condition that she give bond with surety m the sum of’ five 
hundred dollars. She did not give the bond, and the appeal was 
never perfected. It was not until the 17th of June, 1865, that 
she appealed the case. It came up on that appeal and was heard 
at the December term, 1867, and resulted in re-affirming Gaines 
vs. Hennen, and a sweeping decree against the city for delivery 
of possession and an account. 

When the mandate came back to the cireuit, there was prac- 
tically no circuit justice, Judge Darell as District Judge, hold- 
ing the circuit, believing bimself interested in the result from 
having been counsel tor some of the parties or possessing or 
having warranted the title of some of the property coming from 
the succession of Clark through Relf and Chew or Mary Clark, 
legatee under the will of 1811, recused himself and would not 


make any important orders in the case. 
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On the 28th day of May, 1869, Justice Swayne presiding in 
the Circuit Court, Judge Campbell again appearing as counsel for 
Mrs. Gaines, moved that the mandate be spread on the minutes of 
the court, and that the court make order to speed the causo and 
for such orders as directed or required by the Supreme Court 
(Rec. vol. VII, 7396.) 

On the same day as counsel for Mrs. Gaines, he asked that 
the court make orders and decree in conformity with the direc- 
tions in Gaines vs. Hennen, 24 How. claiming the record to bo 
the same. ‘To this, the defendant’s counsel objected ; after hear- 
ing argument, Justice Swayne declined to make any order order- 
ing that the matter be continued for further action. As he at once 
left the circuit this was, practically, a refusal to act. 

In 1870, Mr. Justice Bradley, being assigned to the circuit, pre- 
siding, on May 27th, 1870, holding court, with Mr. Justice Woods, 
at that time circuit judge. Judge Campbell as counsel for Mrs, 
Gaines, moved the case for final decree on Juno 3d, 1870; after- 
wards June 6th, was fixed as the day for settling decree ; on June 
6th, before the hearing, Myra Clark Gaines came into court and 
filed the following document under her o'vn signature and that of 
B. W. Barnes and D, K. Graham. Who these joint signors are 
does not appear. We do not recosnize their names as attorneys, 
they probably signed as witnesses. (Ree, vol. Vil. 7398. ) 


“And now comes Myra Ciark Guines, complainant, and on 
suggesting to this honorable court that by virtue of the opinion 
of the Supreme Court herein given and the mandate thereon, she 
is entitled to all the property claimed by her and described in her 
bill of complaint filed herein ; and suggesting farther that certain 
of the defendants have sold or parted with the possession of all 
or certain portion of said lands, and that she has right to make. 
her election to take the purchase price of said lands so sold or 
parted with from the said defendants, with interest and the rents 
and profits of said lands, or to pursue the subsequent holders of 
said lands for the lands themselves and tor said rents and profits, 
and that she has made her election to take the purchase price of 
said lands so sold or parted with, with the-interest and the rents 
and profits of said lands, and also to take such portions of said 
lands as now remain in the possession of said defendants un- 
sold and undisposed of, with all the rents and profits thereof 
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accrued and accruing, with interest thereon from the date of filing 
this suit; and on further suggesting that should the court not 
consider the mover entitled to make her election as hereinbetore 
made, that in such case she reserves all her rights against all 
subsequent holders of said lands, putting herself in such case in 
tLe same position as she was before making this motion. 

It is ordered by the court that she be allowed her said clec- 
tion to take such purchase price and interest and rents and profits 
and interest thereon from the date of filing this suit from the res. 
pective defendants, and that in default of the same being paid to 
her by said respective defendants, all rights be reserved to her to 
pursuc her said claims against any and all subsequent holders of 
said lands. 


Signed : Myra CLARK GAINES, 
Signed : B. W. Barnes, 
Signed : D. K. Granam,” 


Doubtless Myra Clark Gaines appeared in propria persona, 
because counsel refused to sign or father this remarkable docu- 
ment, 

This application was the first indication of a scheme to attack 
the City a second time, and was in fact a demand for the land by 
reason of the nullity of the deed of conveyance to the City and 
the purchase price obtained by the City. Argument was heard 
upon this question on the 6th and 7th of June, 1870. On the 9th 
Mr. Justice Bradley put on record general direction as to form of 
decree, with an elaborate and clear opinion in writing, reported in 
Ist Woods Rep. holding that a party in possession of lands, 
claiming under an adverse but defective title, without fraud in 
himself or his grantor, cannot be held to be the trustee of the 
party holding the true title, nor if he has sold the lands made to 
account for the proceeds of the sale of the lands to the true owner; 
that the draft of decree presented was in accordance with the 
mandate, 

The draft of decree referred to was made the decree of the 
court, and was signed and enrolledon the 15th of June, 1870, more 
than a year after the date of the mandate, This delay was in no 
manner the fault of the defendant. This decree is given at length 
in the printed record ( Vol. Vil, 7400), decreed the conveyance 


from Relf and Chew to EE, Blane, and from Blane to the City void. 
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That all of the property belonged to the succession of Clark ; that 
the City account with Mrs, Gaines as the universa! legatee of Clark 
for rents and protits from the date when the property came into the 
possession of the City in 1854, but that it appearing from the record 
that the City of New Orleans had sold and disposed of certain 


portions of the land before the filing of the bill, to wit: “all of the 
same, except the following parcels, which were still claimed and 
held by the said city at the time of filing said bill, and at this 
time, that is to say, all of the square comprised between ‘St. Peter 
street, Hagan avenue, Orleans street and the Lake road, on which 
the draining machine for draining the city is located, and four 
other squares comprised between Dupre, Salcedo, St. Ann and 


, 


Peters streets;” this property the City was directed to surrender, 
and agcount for the profits, rents, ctc,of the land surrendered, The 
deeree referred the matter of accounts toJ. B. Weller, as master, to 
state the yearly rents aud profits of the portion of land ordered to 
be surrendered and on the balance purchased from Blanc, from the 
date of the transfer in 1834 until the date when, the City parted 
with possession by sale and transfer. [rom this decree the cqm- 
plainant never appealed, but availed herself of the decree and 
insisted on the account. 

The master, Weller, proceeded to take an account, and report- 
ed that as tothe property, excepting the square on which the 
draining machine was located, the City had never received any 
revenue, and reported as to that square several estimates. Mrs, 
Gaines had managed the matter before the master herself; the 
defendant did not make in proper form any objection before 
the master, but after the master had filed his report, May 12th, 
1871, excepted to the report. The exceptions were heard by Jus- 
tice Bradley, who settled on the sum of $125,266 79 as the 
amount of the profits to be accounted for, This opinion is reported 
Ist Woods Rep. 104. Decree passed for this sum and costs. 

From this decree the City appealed, but was cast in the ap- 
peal. This court at the October term, 1872, affirmed the decree 
of the Circuit Court, and litigation in the eeclebrated suit 2695 in so 
faras it was a contest between complainant and the city, was 


ended. 
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Not a citizen of Louisiana believed Myra Clark Gaines the 
heir of Clark, but all knew that her pretended heirship and _ title 
was now res adjudicata and the property had to be yielded up to 
her, ‘They paid nearly two hundred thousand dollars in damages 
and costs for having drained the swamp. Not being willing to 
await the course of appropriation and collection from the tax pay- 
ers, she enforced the decree for money against the sureties on the 
appeal bond. The money was at once attached by her creditors, 
lawyers who had fought her battles, and capitalists who had loaned 
her money to carry on the fight. The court held control of the 
fund and distributed it amongst those holding liens extinguishing 
her debts to the extent of the amount of money recovered. The 
tax payers breathed easier and believed they had received the fal! 
measure of misfortune that it was in the power of this woman to 
measure out to them through tbe instrumentality of the courts ; 
believing that the doctrine of res adjudicata was not suspended as 
to the city, stood in the way of any further experiment on the 
“Blane tract,” in the way of further litigation with the city or 
further draft on the tax payer. 

On the 27th of May. 1869, Joseph Fuentes and seventy-five 
others whose title had been attacked by Mrs. Gaines under the 
will of 1813, went into the probate court in New Orleans, and in 
duc form of action filed their petition, praying that the probate 
of the will of 1813 be recalled or revoked. The City of New Or- 
leans was a party to this record as one of the petitioners. ‘This 
record is here in transcript, ( Vol. 4, 3361 et seq.) On the 8th of 
June, 1869, Myra Clark Gaines filed a petition, with bond, praying 
removal to the federal court. This application was refused. Issue 
was made and the case went to trial and decree annulling the pro- 
bate. The decree was entered on the 21st otf December, 1871. 
(Rec. Vol. 1V, 3496.) The opinion of Judge Collins, both on the 
decree and motion for new trial, are masterly expressions of the 
facts involved, and tho law and jurisprudence of the State of Lou- 
isiana, and are here in transcript, Vol. LV, 3477-3478. 


From the decree of the probate court revoking the probate, 
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Mrs, Gaines appealed to the Supreme Court of the State, where the 
case was heard in February, 1873, and the decree of the probate 
court affirmed, and the law of Louisiana on the subject of the pro- 
bate of wills and the effect of ex parte proceedings for probate, on 
third parties, correctly stated. No Louisiana lawyer would hazard 
ridicule by denying the correctnesss of the statement of the law 
as stated in the opinion reported in 25 Ann, 86. 

From this decree of affirmance Myra Clark Gaines on the 31st 
of March, 1873, sued ont a writ of error to the Supreme Court of 
the United States. 

The cause was heard in the Supreme Court, at the October 
term, 1875. The court reversed the judgment of the State Su- 
preme Court for want of jurisdiction in that court, a bare majority 
holding that the application of the defendant for removal to the 
federal court was properly made and in time, and did in fact re- 
move the case and deprive the state courts of jurisdiction. 

There was an apparently unanswerable dissenting opinion by 
Mr. Justice Bradley, the Chief Justice, and Justice Swayne concur- 
ring in the dissent, 

By reason of this action of the Supreme Court, the record of 
this cause was removed to the Federal Circuit Court, and after- 
wards swamped by being submitted to the District Judge, with 
the Monsseaux and Agnelly cases under some stipulation whereby 
the case’ was practically never tricd, no statement of facts, no 
bills of exceptions, no objection at trial preserved. The ease was 
disposed of without any statement of facts found or an opinion on 
the merits. <A formal decree of formal recitals, one of which was 
that the case was “ consolidated” with seven or eight equity suits 
named in the decree, queer companionship, the consolidation of 
this probate proceeding, with equity proceedings brought about. 

The decree wasin such shape and _ the trial so irregular, that 
nothing could be brought up to this court for review. 

The court will notice that this proceeding of Fuentes vs. 
Gaines, was commenced on the 27th ef May. 1869, and was form- 


ally disposed of the same time with the bill against Monsseaux, 
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Agnelly and the other bills, in the last general crop of ejectment 
bills, disposed of by the Circuit Court on the same day in 1877. 
The transcript of this judgment is to be found vol. LV, 3497. 

We have been thus explicit in the statement of this litigation 
to recall the will of 1813, with the date of the various proceedings, 
for the reason that in the decree, now here on appeal, the city of 
New Orleans is expressly punished for participating in this litiga- 
tion, and its right to take part in any inquiry into the validity of 
the pretended will of 1813, denied and practically decreed a tort 
for which indemnity can be decreed in equity. 

It is necessary for a full history of the steps taken by the com- 
plainant, to go back to the breaking out of the rebellion in 1861. 
During the early part of that year, the judicial authority of the 
United States in Louisiana was overthrown; Judge Campbell, 
shortly after the determination of the case of Gaines vs. Hennen, 
24th How. resigned ; Judge McCaleb, the district judge, abdica- 
ted, and a Confederate District Court, with a judge appointed by 
the Confederate Government, at Montgomery, was set up in place 
of the routed federal court. 

The rebellion had military possession of New Orleans until 
the summer or spring of 1862. After the capture of New Orleans, 
McCaleb, being in fact the Judge of the district, never having re- 
signed, kept himself beyond the military lines of federal occupa- 
tion, making a dead lock in the federal court until some time in 
1863, when upon report that MeCaleb had died within the enemy’s 
lines, EK, H. Durell was appointed United States District Judge, 
for the Eastern District of Louisiana, and the Federal Court re- 
opened after an interregnum of about three years. 

While the Confederacy was asserting judicial authority in 
New Orleans, Mrs, Gaines accommodated herself to the changed 
political conditions in the locality, and went into the Contederate 
District Court in New Orleans, alleging herself to be of the Dis- 
trict of Columbia, and instituted one hundred and thirty-seven 
suits at law against persons charged to have been in possession or 


portions of the estate of Clark, she claiming the property as uni- 
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versal legatee, under the 1513 will. Insome of the cases there 
were pleas of alien enemy. No result was reached in the Confeder- 
ate Court ; she did not sue the City of New Orleans, in the Confeder- 
ate Court, evidently, she had found counsel who told her that 
ejectment only lies against the parties in actual possession, The 
transcript of the proceedings in the Confederate Court were 
offered in evidence before Sabourin, Master, in the pending case, 
and hence, are here in transcript ; why this was done,is one,of the 
many mysteries in this cause. Theinterregnum in the federal court, 
growing out of the overthrow of the federal court by the rebellion 
and the neglect of Judge McCaleb, to cither hold court or resign, 
is charged to the city of New Orleans, and the city punished for 
it in the’final decree now here on uppeal, 

[In the history and statement of this wonderful woman’s liti- 


gation, we have now reached the point where itis necessary to con- 


a 
7 


sider the litigation in the two last ejectment bills, the one against - 


Monsseauzx et al,, the other against Agnelly et al., the decrees in 
which the decrees appealed from duplicates against the defendant. 

The court will remember that the complainant did not appeal 
from the decree dismissing her bill against the city of New Or- 
leans, No, 2695, until June 17th, 1865. Ree. vol. VII, 6267. The 


decree having been entered on the 15th of April, 1858, the 


appeal was taken more than seven years after the enrollment of 


the decree appealed from, 

The complainant was constantly changing her counsel remu- 
nerating those discharged, usually with abuse. She seoms now 
to have found in Stone her then newly recruited counsel, a lawyer 
who knew that ejectment only lies against the party in actual 
possession, and after the appeal in 2695; the precise date does not 
appear in the transcript; she filed the bill in her case against 
Monsseaux et al. The appearance day named in the subpeena to 
Monsseaux was the first Monday in February, 1866. Ree. vol. 2, 
2204, 2223. 

This bill contains the same stereotype allegativns of ancestry 


and legateeship, and was filed against over one hundred defendants, 
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alleged to be in possession of different portions or subdivisions of 
the “ Blanc tract.” The City of New Orleans was made a party 
to this bill. apparently for discovery only, and demurred to the 
bill. We cannot find that the demurrer was ever set down for 
hearing, or that any steps were ever taken towards a decree of 
any kind against the city. 

On the 12th of February,1870, she filed the bill No. 6085 against 
Agnelly et al., including the defendant Agnelly and more than one 
hundred others (Rec. Vol. V, 5304), containing the same dreary 
recitals as set forth in all former bills. The bill was an ejectment 
bill to recover the property of which Clark died seized, including 
the “ Blane tract.” The defendants were charged as in wrongful 
possession of portions of the property situated not only on the 
Blane tract, but some of them in possession of other property 
scattered broadest all over the state. These suits were made 
necessary by the blundering of her former counsel, who seemed to 
believe that realty could be recovered and possession decreed in a 
suit against parties out of possession. For this blunder of incompe. 
tent counsel of complainant the city is punished in the decree now 
appealed from, Both cases, Monsseaux and Agnelly, were heard 
together, and final decree for possession and for an account was 
rendered in 1877. ‘The complainant at once took steps to force an 
account, but bad not finished as to all of the defendants, when the 
bill in the case on appeal was filed against the City.of New Or- 
leans. 

As it will be necessary in stating the issues made and to be 
tried on this appeal to state the history anu proceedings in these 
last ejectment bills against Monsseaux and Agnelly, no further 
detail of these cases will be given here to avoid repetition, beyond 
the general statement, that as to the actual occupants of that por- 
tion of ths, Blane tract. which the city transferred to the posses- 
sion of the vendees at the auction sales of 1837 and 1846, these 
bills are the first effort of the complainant to eject the possessors 
by liti 


ation: and that the purpose of the bill now on appeal was 
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to compel the City of New Orleans not only to pay the money 
decrees rendered against those found by complainant in possecs- 
sion, but to subject the city to the payment of putative profits for 
fae all of that portion of the “ Blanc tract’? which has been out 
of the city’s possession since the sales of 1837 and 1846: not because 
the city was primarily liable to the complainant, not because there 
existed an original obligation to pay the enormous sum of moneys 
decreed, but because a secondary obligation to respond to the com- 
plainant in the sum decreed has grown out of torts and wrongs 
other than purchasing the estate from Blanc, wrongs which the 
complainant charges were committed by the city in defending 
against her claim of title. The language of the decree appealed 
from practically is: That the tax payer of the city must now pay 
two millions because the citizens and inhabitants of the city who 
were the contemporaries of Clark and who knew him, his standing 
and temper, who knew Zulime Carriere, did not believe that any 
court could find the suspicion or ghost of virtue in the fetid life of 
Zulime Carricre, or decree anything of legitimate origin bred by her 
during the interval in her disgraceful life, interyening between the 
time when she was suing Des Granges for alimony that could only 
be due her as his wife, and the day and date when she recruited 
Dr. Gardette as husband, Des Granges not having been removed 
out of the way by either death or divorce. 

Because the city did not believe that the courts would punish 
an entire community because the unnatural mother of the com- 
plainant living within a few blocks of the charity home of her 
offspring, concealed her history, did not make her maternity 
known or contribute her support. 

Because the inhabitants of the city could not comprehend 
how S. B. Davis should conceal from Myra Clark Gaines her 
origin and refund to the executors of Clark’s estate under the will 
of 1811, money, which he says, was confidentially put in his hands 
to aid in the support of the complainant, when he could report to 
her anything but a disgraceful origin, and in retaliation for the 


effort to‘ force from him the small sum of money given him by 
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Clark for the support of a bastard child, he could have claimed 
the entire estate for his ward. 

Because, those that knew Clark in his life time, and were 
his associates in society and in business, who knew him as the 
trusted representative of the United States, when Louisiana was 
alien territory, knew him to be the trusted friend of Monroe, 
Livingston and Mazureau, did not believe that he would look for 
a wife in the presiding deity of a corner candy store, or that he 
would take for a wife a woman whom he must purloin from Des 
Granges, if she was the mistress of the candy vendor or debauch, 
if she was his wife and taking her to himself, after he had de- 
bauched her, sent her to Philadelphia to be confined, to conceal 
the fact that she had been delivered of an admitted bastard, when 
Des Granges had been absent in France for a period longer than 
the longest possible period of gestation, would then hunt up the 
“Trish priest” who at once “left for Ireland,” and marry the de- 
bauched and degraded woman, still concealing the existence of the 
illegitimate Caroline. Or that Clark was cur enough after such 
marriage to complacently see his wife marry and cohabit with 
Gardette, dishonestly consoling bimself by attempting to marry 
into one of the most respected families in Maryland, at a time when 
the felony of the act would not only have been promptly met not 
only by infamous punishment but with the law duello, then in vig- 
orous force, by which he would have been compelied to stake his 
life against every_male relative of the deceived woman, both in 
the direct and colateral line, who chose to call him to account for 
his rascality. 

Because knowing the devious ways of the complainant they did 
not believe that her pretense adopted for purposes of strategy 
that she was not warring for gain or money but to vindicate the 
memory of her parents, would ever become a potent factor in 
shaping the opinion of any man, when the best showing she 
ever sought to make for Clark or her father was that he was too 
degraded for human _ respect, practising felony as recreation 


whose last act if it was what she claimed it to have been, was to 
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deliberately swindle his own mother out of her legal rights as bis 
heir at law. | 

A model daughter who shed lustre on the memory of her 
mother and returned her as recompense for her supposed liberal- 
ity in donating to her all of her pretended rights, as widow in 
community by meeting her sister in full blood, Caroline Barnes, 
when she set up Clark as her father and demanded a share of the 
succession with an unsavory supplemental bill in which Caroline 
Barnes was denounced as the illegitimate offspring of Myra’s own 
mother. God save any other member of the human race from 
such vindication of character and reputation as Myra dealt out to 
her own mother with prodigality of mendacity, inspired by greed 
of gain. 

For money she was willing to spread on the public records of 
her country, and prove if she could, that her sister in full blood 
was a nameless bastard, and her mother either a debauched wife 
or conscienceless prostitute when prostitution was felony, not only 
guilty of fraud upon public morals but trespass on pre-existing 
marital relutions and obligations. 

Because those who knew all of the parties whose acts are or 
were involved, or considered in all of this litigation and pretence 
of heirship and devise, could not know that the courts would at 
one time rule that the complainant was an adulterine bastard, at 
another that she was the offspring of lawful marriage and honest 
bed, | 

The courts had held that the ecclesiastical proceedings by a. 
score of lying witnesses swearing when they thought the record 
lost, sworn in the interest of complainant to establish bigamy in 
Des Granges, could be given in evidence to disprove the lying 
statement of witnesses as to the result of the proccedings, they 
could not know that the courts would afterwards determine that 
the record of the proceedings in theecclesiastical tribunal could not 
be taken as evidence of anything even to disprove false witnesses 
testifying falsely concerning the proceedings and the result, be- 


cause, although the proceedings were actually had, the church was 
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without jurisdiction to entertain the inquiry. ‘They knew that the 
country and the courts knew that Zulime Carriere was present in 
New Orleans when the proofs in No. 122, the case against Relf 
and Chew were taken, that by the rules of evidence, rigid as those 
rules then were, she was competent as a witness to prove matters 
affecting her status and relation to Clark; they also knew that 
by alienation to her daughter, Myra, of all possible pecuniary in- 
terest she could have had in the succession of Clark, even if she 
was his widow, she had removed all possible ground of exclusion 
as a witness by reason of pecuniary interest in the result. Yet the 
complainant did not dare call her mother to establish her legiti- 
macy. 

Zulime Carriere was indeed in a dilemma into which the de. 
graded and vicious only fall. If she swore that she was the wife 
of Des Granges at the time she was sueing him in the courts for a 
wife’s alimony, she not only bastardized Caroline Barnes, born 
while Des Granges was away in France, but made her younger 
daughter Myra, ‘an adulterous bastard, incapable of taking 
either as heir or by devise and drove her bill out of court, 

If, on the other hand, she swore that she married Clark, and 
was his wife when she married Gardette, she bastardized the issue 
of her life with Gardette; and placed her three Gardette children 
in such position that they could not inherit in Gardette’s succes- 
sion either as heirs or by devise, under the law of France, where 
Gardette lived at the time of his death. 

Because of all this, and of a firm settled conviction of an entire 
community that no number of decrees ever could disturb as unset- 
tled, solemn decree that the claim of heirship and title by the com 
plainant was groundless, because the community, through its 
municipal officer or representative, deemed it not only its right 
but duty to contest under the form of law, suits instituted by her 
against them, and approved the defence made b y others against 
what an entire community believes an unjust claim, the entire city 
must pay as the price of its incredulity, fictitious, unreal, pretended 


rents and profits on property for nearly one-half of a century of 
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time, and that on a bill that avers the City of New Orleans out 
of possession of the property during the entire period covered by 


the account in the monstrous decree appealed from, 


STATEMENT OF PLEADINGS AND ISSUES. 


The bill was filed August 7th, 3879. In recital, it sets forth 


the same stereotype story contained in all former bills. 


a 
That Daniel Clark on or about the 13th of July, 1813, mado a 


will (the alleged lost will). That in this will, Clark, amongst 
other things, acknowledged Myra Clark Gaines to be his legitimate 
child, and bequeathed her, aside from some small, special legacics, 
allof his property. That the will was admitted to probate in 
February, 1856. That this will, as probated, is set forth in the 
printed record of the suit of Myra Clark Gaines vs, the City of 
New Orleans, No. 2695 of the docket of the U. 8.-Circuit at New 
Orleans: the record of that case being annexed and made part of 
the bill as “ Exhibit A.” 

That the entire estate of Daniel Clark vested in oratrix at 
the death of Clark. 

iI. 

That Clark made a provisional will in 1811, in which he made 
his mother, Mary Clark, his universal legatee, and made Relf and 
Chew, executors, 

That the willfof 1811 was probated in the City of New Or- 
leans, Relf and Chew qualifying as executors ; that the will of 1811 
was revoked by the will of 1813. 

ILI, 

That she believes she became of age about the 3lst of Decem- 
ber, 1827. That in tender infancy she wag, before the death of 
Clark, removed to Philadelphia, and was one of the family of, and 
bore the family name of, 8. B. Davis. 

That until the date of her first marriage with W. W. Whit- 


ney, 1832, she was kept in ignorance of her history and parentag e 


dl 


or even her name, That after becoming acquainted with her his- 
tory, on or about the 18th of June, 1834, she instituted suit in the 
probate court in New Orleans forthe purpose of probating the 
will of 1813. That without any fault of hers, this suit was dis- 
missed, as in case of non-suit, on the 8th day of June, 1836. 

That on the 28th day of July, of the same year, she and her 
then husband, Whitney, instituted a suit in equity in the federal 
Ditsrict Court in New Orleans, known as No, 122 of the docket of 
said court; the purpose of the suit was to set up her rights as 
heir at law or legatee of Clark. That the Supreme Court of the 
United States held on appeal in that caso, that she must probate 
the will of 1813 before she could recoveras legatee: deciding that 
she was not the heir at law of Clark. That she thereupon took 
proceedings in the state probate court, and the will of 1813 was 


probated in February, 1856. 


Ev, 


That in the suit 122 the City of New Orleans was a party de- 
fendant; in that bill and in supplemental bil's and amendments, 
she claimed, besides other lands belonging to Clark at his death, 
and illegally detained from her, a certain tract of land described 
in the bill in No, 122, “as” a piece, parcel or tract of land situated 
in the quarter of Bayou St. John, in the parish of Orleans, con- 
taining about 135 arpents, etc..—the “ Blane tract.” 

That the city and Municipality No. One were made defendants 
in that bill, in 1836. That afterward, in June, 1849, the First Mua- 
nicipality answered, and ‘amongst other defenses,” admitted 
being in possession of the land, but claimed title to it through 
Relf and Chew. 

| 

That the bill, 122, having been dismissed, she, in December, 
1856, filed another bill in the federal court known as 2695 of the 
docket, in which as the legitimate and only child of Clark, sole 
heir and universal legatee under the alleged will of 1813, she 


sought to recover this same tract (the Blanc tract), and the fruits 
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and revenues thereof. The bill of complaint in the former suit 
against the city is made an exhibit to the bill by reference to the 
copy of that record filed as “ Exhibit A,” which she prays may be 
made a part of her bill, particularly that portion contained on 
pages from 1 to 6 inclusive (the bill). 

That the city was duly cited, appeared, and in its answer al- 
leged title to the land in substantially the same terms as the First 
Municipality had done in No. 122; but that at the time of the suit 
the city was the owner of but a small portion of the “ Blanc tract,” 
to-wit: that portion embraced between St. Peter strect, Hagan 
avenue, Orleans street and Lake road, and a small portion set. 
apart as a public square, That the tract had been divided into 
lots and squares, and with the exception of the small tract de- 
scribed, had been sold by the city or the First Municipality to 
divers persons, This answer is made part of the bill by reference 
to the record of the suit as “ Exhibit A.” 

It is averred that the answer of the city in 2695 was sub- 
stantially the same as the answer of the First Municipality in the 
former suit, claiming title through Evariste Blanc, from Relf and 
Chew, and that all of the property not averred still in the pos- 
session of the city had been sold to divers persons, and refers for 
certainty to the answer of the city in No, 2695, with its exhibits 


made part of the bill as “ Exhibit A.” 


VI. 


That on the 19th of April, 1858, the federal court at New 
Orleans, dismissed the bill in 2695; that she appealed to the Sn- 
preme Court, where the decree was reversed and a decree made in 
her favor. That on the mandate of the Supreme Court, the Cir- 
cult Court on the 11th of June, 1870, made its decree in her favor 
decreeing her to be the only legitimate child of Clark, and entitled 
to rights as such, that as his universal legatee she was entitled to 
allof the property of which he died seized, including the said 
‘‘ Blane tract ;?’ that the sales made by Relf and Chew on the 30th 


October, 1821, and 26th September were void and in fraud of her 
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rights; that the city of New Orleans surrender to her all of the 
property still in possession of the city, and that the cause be re- 
ferred to J. Bb. Weller as master, for an account of the rents and 
profits of the portion of the property still in the possession of the 
city. A @copy of this decree is made an exhibit to the bill for 


certainty, designated as “ Exhibit B.” 
Vil. 


That in the proceedings betore Weller as master, it appeared 
that the city of New Orleans and the First Municipality had du- 
ring their “ respective possessions,” derived no rents or profits 
from that portion of the property sold by the city, and that the 
master so found. ‘ But your oratrix charges that the reason why no 
fruits and revenues were so derived, was exclusively owing to the lack 
and absence of ordinary management on the part of the city of New 
Orleans, and the first municipality during their occupancy and posses- 
sion thereof.” 

Averring that, had good management been exercised, or had 
she been in possession, large revenues would have accrued to her, 
she does not know how much, but believes twenty thousand dollars 
per annum, which amount with interest, she prays may be found due 
and decreed her in an account to be taken in this cause against 
the city. 

Vii. 

That owing to the fact that the city sold the property to va- 
rious parties, as set forth in the answer in her former suit against 
the city (2695), and by reason of the decree in that case, limiting 
her to recover only such portions of the property as were found 
in the possession of the city; it became necessary for her to 
proceed by action against the parties actually in possession, 

‘That in 1862 she instituted suits against all of the possessors 
of the balance of the property not recovered from the city, in the 
District Court, established in Louisiana by the so-called Conteder- 
ate States, where she was met with the piea of alien enemy. That 


before the cases could be tried, the authority of the Confederate 
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States. in Louisiana, was overthrown and she could obtain no 


final decree in the Confederate tribunals. 


1X. 


That when the federal court was established in Louisiana she 
filed two several bills against the possessors of the balance of the 
“ Blane tract,’’?’ Gaines vs. Monsseaux, et al., No. 3663, and Gaines 
vs. Agnelly, et al., No. 6085, of the docket of the Cireuit Court, 
That these suits were against those who were then in possession 
of portions of the Blane tract claiming title with conveyance from 
the city of New Orleans, or the First Municipality in the chain. 

That after pleas had been overruled the defendants answered, 
claiming title with subrogation of warranty from the city or First 
Municipality. ‘These answers are referred to for greater certainty. 

That there was a decree in her favor on both bills at the 
April term of the Circuit Court, 1877. That the decree was for 
possession and account of profits, with reference to KE, Sabourin 
and J. W. Gurley as masters. 

That as to defendants who did not appear “judgments” pro 
confesso were entered and decrees made against such defendants 
of the same character as against those who answered, The 
“judgments” for greater certainty are referred to as of record in 
the Cireuit Court, 

X. 

That the masters, Sabourin and Gurley, stated and reported 
account of rents and profits for the period during which the de- 
fendants had been in possession. 

Thatin respect ofa large number of the defendants the accounts 
are large in amount. Thata large number of the reports had been 
confirmed and passed to decree. That as to the remaining de- 
fendants some reports have been made. and are on file “unopposed” 
awaiting the action of the court. That Exhibit C, is a detailed 


statement oi masters’ reports and decrees thereon, 


“a 
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XI, 


She charges “that the city of New Orleans and the First Ma- 
“ nicipality, by their illegal and fraudulent acts and doings, com- 
“mencing at the time the city illegally obtained possession of said 
“ property, through and by means of the said illegal and fraudu 
“lent act of sale from said Evariste Blanc on the 26th of Septem- 
“ ber, 1834, and extending continuously up to the :endition of the 
“ several judgments in said suits, Nos. 3663, 6085, in favor of your 
“oratrix prevented your oratrix from the possession and enjoy- 
“ment of the property.”’ 


That the First Municipality during the pendency of the suit 

22, divided the “ Blane tract” into squares and lots and that this 

act andthe sale of lots was in tort and tended to harass her,in 
recovery Of possession. 

That the city of New Orleans and the First Municipality 

received for the sale of the lots sold, a large sumof money which 

she thinks, amounted to $400,000, of which money the city has 


had continuous use for how long she is unable to state. 


XII. 


That through mesne conveyances, the lots sold by the city 
passed through various possessors and alleged owners to the pos- 
session of the defendants in the cases 3663, 6085, each of said 
intermediate holders holding in tort. That she does not know the 
names or residence of these intermediate holders hut helieves they aie 
either dead leaving insolvent estates or absent from the district, making 
it as she alleges impossible for her to summon them into court, 
wherefore she prays: 

“ That the said city of New Orleans as their vendor and warran- 
tor and joint conspirator, may be held to answer and defend this bill, 
not only on her own behalf, but on behalf of said possessors, with the 


right reserved to any and all said possessors, should any of them desire 
to appear and answer this bill.” (It could not have been expected 
that any of these unknown intermediate holders would have an 
aching anxiety to become voluntary defendants in a Gaines’ suit), 


XI. 


That the rules of equity proceedings did not allow the de- 


fendants in suits 3663 and 6085, (Monseaux and Agnelly) to call 


their warrantors, to defend, yet they prayed for such call, and that 
the city had notice of the pendency of the suits and “ fraudulently”’ 
employed counsel to act for many of the defendants and that such 
counsel resisted the suits and decrees for rents and profits against 
the alleged tort feasors in possession—the defendants in the bills. 
That the city further fraudulently, after the rendition of the de- 
cree against the city in 2695 by the Supreme Court, and in spite 
of the statement in the opinion in that case in 6th Wall., “it was 
supposed aiter the decision in Gaines vs, Hennen, that the litiga- 
tion pursued in one form and another by the complainant, etc. ;” 
and in spite of the fact as averred that the defendants in the last 
ejectment bills, were willing to recognize the decision refused or 
neglected to make or agree to compromise with Mrs. Gaines, 
(which she avers was petitioned for by the defendants), but by 
divers machinations and acts of deception, threats and intimida- 
tions prevented submission to her demands on the part of the 
parties sued- 

That in further wrong doing and tort the city became a party 
toasuit in the probate court, in New Orleans, to revoke and 
annul the probate of the pretended will of 1813. The Supreme 
Court of the state, recalling the probate; the Supreme Court of 
the United States. reversing the decree for want of jurisdiction in 
the state tribunals, ‘That in this proceeding she was again called 
an adulterine bastard. That as the city knew that the Supreme 
Court of the United States, had declared her legitimate, it was 
wrong and oppressive to call her hard names and a bastard 
after that decree. ‘That all times, since she discovered her parent- 
age the city has been the chief obstruction in her way to 
recovery. 

XIV. 

That sinco decree against the defendants in the last ejectment 
bills, the defendants therein “have demanded of the said City of 
New Orleans to enter into arrangements with your oratrix for quieting 
said defendants? title, and possession of the respective portion of the 


property” decreed out of their possession, “or to pay them respect- 


ively for the use and benefit of your oratrix the prices which said City 
of New Orleans and the First Municipalitu received therefor, and to 
settle and pey to your oratrix the respective judgments which an account 
of fruits and revenue and value for use have been or may be rendered 
against them.” 

Which, being interpreted, is an averment that the ousted de- 
fendants were willing that she should recover the land, all rents 
and revenues, and the price for which the land was sold in 1837, 
provided the city would pay the money necessary to expand the 
decree to more than double recovery. 

XV. 

That the defendants in the Monsseaux and Agnelly ejectment 
bills have not paid the decrees against them as set forth in “Sched- 
ule C,” and are unable to pay unless the City of New Orleans 


will pay as alleged warrantor. 
XVI. 


That the city refused to pay the decrees, or account to the 
complainant for the supposed revenues and profits of all the hold- 
ers since 1834, pretending thatthere were no revenues accruing 
to the city or the subsequent alleged tort feasors holding posses- 
sion since the city parted with possession. The reason she avers, 
for non-production of revenues, was due to the fact that the al- 
leged tort feasors, holding after the city had parted with posses- 
sion, did not manage the property, while illegally in their posses 
sion with prudence and care, That if complainant had been in 
possession she would have received revenues, That the city 
sometimes pretends that it is not liable to her for rents and reve- 
nues during the time the city was out of possession, by reason of 
the alleged fraudulent sales to other parties, The bill charges as 
matter of law that the city is liable to account to her for all puta- 
tive rents and profits since purchase from Evariste Blane on the 
26th day of September, 1834, for all she believes she could have 


earned if in possession, no matter who was in possession, or who 
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was formerly liable to her. That this liability is not only for 
what the city might have earned during the short time between the 
purchase from Blane and the public sale in 1837, but all revenues 
which ought to have accrued to all subsequent tort feasors, and also 
the value of the interest and use of the money that went into the 
city treasury from the sale of the land in lots and blocks at public 
auction. 

The final prayer of the bill is that, the city-‘answer the bill 
and four several interrogatories propounded with the bill. Al- 
though it is claimed that the bill has features of a bill of discovery 
to the answer to the interrogatories propounded, the oath of the 
defendant is expressly waived. 

That the defendant came to an account not only of all puta- 

tive profits from the date of the purchase from Blanc in Septem- 

ber, 1834, to the date when the lots were sold by the city but all 

conjectural profits which were or could have been received by all 

holders since the sale of lots to the unknown intermediate holders 

and the defendants in the recent ejectment bills against Mons- 

secaux and Agnelly and others, up to the date of the eviction & 
the defendants in the ejectment bills, That the city be held 

bound in solido with all known and unknown subsequent possessors 
tor all putative rents and profits, fruits and revenues, and for the 

decrees rendered and to be rendered against the defendants in the 
ejectment bills then pending, as set forth in schedule “C,” filed 

withthe bill. That all matters and things determined in these 
suits be held and taken as res adjudicata against the City of New 

Orleans, and for general relief. 

We have been thus explicit in the statement of the bill for the 
reason that in so far as it is not a rehash of all former bills filed 
by the same complainant in respect Jof the statement of her res 
adjudicata parentage and legitimacy, and the will probated from 
the memory of witnesses who claimed to have retained the recol- 
lection of the text and chirography for.nearly half a century; the 


document is most extraordinary, evidently the work of a tyro in 
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equity, with little knowledge of equitable remedies, and less of the 
serrated boundary | ine dividing equity from common law. 

The bill was filed August 7th, 1879, the subpoena served on 
the next day, calling for appearance at the September rules, when 
defendant appeared. On the 6th of October, the city attorney pe- 
titioned the Court for extension of time to plead, answer or demur, 
alleging that the bill was long, that the examination of all the 
records and matters referred to, necessary before action was labo- 
rious ; that the then present corporation counsel had had no expe- 
rience or familiarity with the litigation, asking extension of time 
until the rule day in January, 1830, The circuit judge extended 
the time until the rule day in December, 1879, which occurred on 
the first day of that month, 

On the rule day on which pleading was due, E. H. Farrar, 
assistant city attorney, prepared a demurrer in due form, duly 
certified and proper form of affidavit and directed a clerk in his office 
to get the Mayor to subscribe and make the required affidavit and 
file the demurrer with the proper and due entries made of record, 
Ga by negligence on the part of the clerk this was not done, 
the assistant corporation counsel not discovering the omission until 
the next day, when the proper affidavit was made and Mr. Farrar 
took the demurrer to the clerk’s office arriving there at half-past 
10 o’clock, A. M.. when he ascertained that the solicitor for com- 
plainant bad early in the morning ordered pro confesso tor want 
of plea, demurrer or answer; counsel for complainant was inter 
viewed and requested to withdraw pro cenfesso but refused ; 
when upon affidavit setting out the facts, application was made 
to the district judge for relief (Rec. 30). To this application the 
complainant made written Opposition setting up curious and un- 
professional reasons, amongst others that that bill was not demur- 
able and in substance that the city ought not to defend (Ree. 31). 
The motion was heard and taken under advisement. On the 6th 
of December, 1879, the district judge made an order setting aside 
the pro confesso allowing the demurrer to be filed forthwith, on 


the most extraordinary terms. That the complainant pay all 
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costs, and tile a stipulation to speed the cause and consent toa 
trial of the demurrer within five days, and in case, on hearing the 
demurrer should be overruled, the court was to impose further 
terms (Ree. 32). The demurrer was thereupon forthwith filed on the 
6th of December, 1879, the corporation counsel accepting the con- 
dition imposed by an entry of acquiescence on the record (Ree, 
34). The court ordering the demurrer for trial on the 10th of 
the same month although it does not appear that the complainant 
ever took formal issue of law by setting the demurrer down for 
hearing in the book of common rules, 

The demurrer was in form a general demurrer, tor want of 
equity ; but on the hearing the defendants assigned in addition to 
the general demurrer want of equity, special definite specification 


khebil 


or causes Why,B should not stand, 


A 

That on the face of the bill with the record in the former suit 
of the same complainant against the same defendant, No, 2699, 
made part of the bill “ Exhibit A,’”’ even if the bill had disclosed 
any equity or cause of action allof the matters were res adjudicata 
in virtue of the final decree in the former suit, acquiesced in by 
the complainant, and the decree satisfied by the defendant, That 

. ° g 

all matters relating to the adverse possession, Blane tract, which 
were or ought to have been determined in the former suit, were res ad- 
judicata, and could not be litigated anew inthis suit. That if the 
bill was for an account of rents, revenues and profits for occu- 
pancy or wrougtul possession of the “ Blane tract,” an account 
had been taken in the tormer suit and if insufficient in amount, in 
the opinion of complainant, the matter of account was neverthe- 
less concluded, unless she could open the former decree which 
could not be done collaterally. 

That ifthe purpose of the bill is to have transferred to the com- 
plainant the purchase price received by the city for the sale of lots 
in the “ Blane tracts,’ not only is it impossible for her to hold 
both the land and price or take the price without affirming all sales, 
but it appeared in the former suit, that the complainant by an 


application in propria persona to the Circuit Court, Justice Bradley, 


Pei. -s—e 


“Rh Peli? se » 
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presiding, applied to the court to settle the decree on the mandate 
sent down by this court, in the former case (2695), in such form 
as to declare the city her trustee guoad the money received from 
purchasers of lots in the “ Blane tract,” and decree the money 
into her possession. That this application was refused, and the 
decree as entered, not appealed from by complainant but accepted 
in form as entered, and that this determination was not only res 
judicata, but acquiesced in by complainant and cannot be again 


opened or litigated in another bill, 


a 

That the pretended grounds of recovery or reasons asserted, 
as basis of pretended liability to pay the complainant anything, 
were pretended torts contrived and committed as alleged, tor the 
purpose and with intent to prolong the time involved in obtain- 
ing the eviction of third persons, from realty averred in the bill to 
be not in the possession of the defendant, but in the possession ot 
strangers not parties to the record. 

That all of said alleged acts if performed or committed, were 
and are simple torts quasi offences and if cognizable in equity 
were and are prescribed against by one year under the statute of 
Louisiana. The bill being not for the recovery of specific proper- 
ty but a naked suit for damages in form exemplary, ifof any known 
form of demand, That beyond the objections to the bill on ac- 
count of former recovery, the bill was not a bill in equity. nor 
were the matters set forth of equity cognizance, ‘That while it 
was a pretended bill for relief, it Was in facta demurrable declara- 
tion in trespass on the case under the forms of action at common 
law. 

That the theory of the bill if it had any theory, was, that ifa 
tort feasor momentarily in tortious possession of realty, by reason 
of his temporary invasion became responsible endorser for all tort 
feasors, knowingly, wrongfully, invading the same premises by his 
act of invasion or that he may become so, by acts other than renew- 
ed or joint wrongful possession ; that it appearing from the bill that 


the defendant was out of possession and not a disseizor during the 
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period covered by the bill, there was no cause of action either in 
law or equity disclosed in the paper. 

That it could not be claimed that any matters not otherwise 
cognizable in equity become cognizable in this cause, by reason of 
the bill having alleged features of a bill of discovery, that if a bill 


of discovery lies a 


gainst a municipal, political corporation to dis- 
cover the public acts of such corporation, all being matters of 
public record, and not supposed or averred to bein the knowledge 
of the then incumbent officers by any other means than by the 
public record GB thereof, the bill in this cause not only does 
not aver concealment of knowledge inaccessability, loss or spolia- 
tion of records, but does not call for answer of cither bill or inter- 
rogatories under oath, in such form as accord with, and constitute 
a feature in all bills of discovery. 

That if the bill was intended as a bill for account of rents and 
profits, the revenues, rents and profits are charged to have been 
received by, or liability therefor primarily incurred by others than 
the defendant, the defendant being averred out of possession for the 
whole period covered by the bill, not being even in possession 
through attorney, tenants’ possession being averred to have been 
in strangers holding fraudently by pretended title averred to be 
vicious, making the bill a bill for putative profits not carned or 
received by the defendant. That equity has no cognizance of 
such matters, or power, except in patent cases to deal with dam- 
ages, beyond the actual account of actual revenues or profits 
coming, or in contemplation of law duc from the defendant in 
possession. That the docrine as laid down in foot vs. Railroad 
Company. 105 U. S. 189, was and is a clear and concise statement 
of the law both in this country and England. That there were no 
offsets, no items to be charged or surcharged, 

That if the bill is to be taken as a bill by complainant to usarp 
the place of the parties ejected in the supposed contracts of war- 
ranty in the conveyance of the city to its immediate grantees in 


the chain of title down to the evicted, the bili discloses that the 
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complainant was no party to the agreement: there being no priv, 
ity. That if she claimed by assignment from the evicted, the 
transfer was of necessity, the transfer of a chose in action not nego- 
tiable by law merchant. a cause of action only cognizable at law 
between the supposed original parties, and not cognizable in any 
form by the federal court, unless the residence as to citizenship of 
the assignor was such as to give the federal court jurisdiction 
rationa persona. That the contrary appeared on the face of the 
bill. 

That if it was the purpose of the bill to compel the city to 
pay the money decrees against the evicted in the hast eject- 
ment bills against Monsseaux, Agnelly et a'., the bill does not 
show any legal or equitable right or ground to such relief against 
the city. That tomake any such decree possible, the evicted de- 
fendants should be made co-complainants, or at least parties to 
the bill. That as the bill stands, if the defendant be decreed to 
pay the money deerees in question, the complainant would in that 
event have double recovery; the defendant in the ejectment bills 
not being estopped from setting up the decrees against them in 
any action on the supposed warranty of title. 

That the entire bill set up as the ground or reason for relief, 
supposed torts by the defendant that are not as pleaded or set 
forth torts, for which even a court of law could award damages 
against the detendant, the alleged wrongs being as set forth, either 
the lawful xem of the right to submit disputes or contentions 
in due form to judicial arbitrament in the courts, or the alleged 
refusal to pay to the complainant debts, which, if debt, was in- 
debtedness to third persons and not to the complainant. 

That if the plaintiff disclosed any right of action, it is an ac- 
tion at law, with the defendants possessed of right of jury trial, if 
demanded. 

The demurrer was claborately argued, taken under advise. 
ment by the district judge, and on the 23d of January, 1880, he 
made an order overruling the demurrer, with costs, granting the 


defendants “leave, if advised, to file within ten days a demurrer to 
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all of complainant's bill excepting tha! portion which seeks to recover 
from the defendants the rents and profits acquired or which might by 
reasonable diligence have been acquired, revenues and value jor use 
from the defendant by the actual occupants of the property described in 
the bill. namely, subdivisions XI and XII of the bill, and of the printed 
copy of said bill, the second paragraph of said bill on page 22, the 
sccond paragraph on page 23, and the whole page 24, as well as subdi- 
vision AV of said bill.” 

This the defendants never comprehended and could not de. 
termine from the order whether the portions of the bill named, were 
held good or questionable. Then followed probably the most 
extraordinary order ever made in any Chancery Court. 

“r 

And under the reservation in the order heretofore made 
(to-wit - order setting aside pro confe SSO ) and for speeding the cause 
the court imposed as terms: @ mg it is further ordered that the 


‘snid defendant answer the said excepted portion of said bill 
“within the period of ten days from the date of this decree, and 
“that the defendant forthwith proceed to account before Ernest Sabou- 
“rin, master, for the rents and profits acquired and realized or which 
“might by reasonable diligence have been acquired or realized by the 
“actual occupants of said property including all revenues and value 
“for use (Ree. 35). 


‘This order was of such extraordinary character, practically 
a final decree for an account decreeing the terms of account ; 
that on the 3lst of March, the defendants’ counsel applied to the 
court to rescind that portion of the order which prejudged the 
case and ordered the defendant to an account before answer was 
due (Ree. 36). This application was taken under advisement by 
the district judge, and on June 4th, 188 , refused, and Sabourin, 
the master, peremptorily ordered ta proceed forthwith to an ac- 
count (Rec. 62). 

With a practical final decree against the defendant as alleged 
punishment for the negligence of a clerk in the office of the corpo. 
ration, counsel in neglecting to obcy instructions to file the demur- 
rer on the rule day when it was due, the defendant was compelled 
to answer and account at the same time. A parallel to this condi- 
tion of things cannot be found in the records of’ judicial proceed. 


ings on this planet, and it is to hoped that it never will occur agaln, 
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and well justifies the horror of equity prevalent in Louisiana, 
Those unfamiliar with equity proceedings believing that the sys- 
tem warrants such procedure. 

On April 9th, the city answered, and as it appeared from the 
action of the district judge on the demurrer, that the former suit 
of the same complainant against the same defendant about the 
same land and the same account was not to be held res judicata, 
quoad anything in the way of a-second bill for the same relief 
the defendant answered the bill as if there had been no former 
recovery taking issue on every pretense set up in the bill. 

Admitted that Clark died in August, 1813, denied on inform 
tion, that he left a large estate, averring that he died completely 
insolvent, 

Denied that Clark made any will in 1813 and that any estate 
ever vested in the complainant; admitted tbat Clark made a 
will in 1811 making his mother, Mary Clark, his universal lega- 
tee, averring that the will was the only and last will of Clark 
and was probated, and that Relf and Chew, the executors, quali- 
fied and acted lawfully. 

Denied that the complainant did not become of age or reach 
majority until the 31st day of December, 1827, averring that she 
attained majority on or about the Ist of August, 1825, 

Denied complainant’s legitimacy and averred that long after 
the year 1852, the Zulime Carriere alleged by complainant to 
have been her mother, was still alive and that she continued to 
live until some time in 1853. That the said alleged mother was in 
all things aware of the exact relation she had held to Daniel Clark ; 
was also well aware of the existence and residence of the com- 
plainant, and had frequent communication with the complainant 
and that it is incredible and untrue that the said complainant was 
not aware of her history and supposed parentage as early as 1830, 

Admits that complainant and W. W. Whitney, her then hus- 
band, in July, 1836, institated a suit in the District Court of New 
Orleans, being No, 122 of the docket ; avers that in said suit the 


complainant did attempt to set up the pretended will of 1813 but 
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claimed also of this defendant and others, property which had 
belonged to the estate of Clark, as pretended heir at Jaw. That 
the bill was demurred to and in a division of opinion of the Circuit 
Court and was carried to the Supreme Court, and that court held 
that the complainant could not claim under a will of 1813 until! 
the will had been probated in the proper probate court; that 
thereupon, instead of abandoning said suit, she amended her 
Will in consequence of the ruling of the Supreme Court, and stood 
on a claim of heir at law of Clark, and for the purpose of making 
her new position good and avuilable she specially renounced all 
right, title or interest in the pretended will of 1813, and elected 
to stand on her pretended rights as heir and upon a pretended 
transfer to her of the claim of Zulime Carriere to one-half of the 
estate of Clark as his pretended widow in community. 

That in the bill as amended she limited her claim and demanded 
one-half of the property as the assignee of the pretended widow 
in community, and four-fifths of the other half as the forced 
heir of Clark, and in distinct terms abandoned and released the 
balance of the estate to those in possession, who obtained title from 
Mary Clark, the legatee, under the will of 1811,and that the prop- 
erty described in that bill was and is the identical property de- 
scribed in the present bill. 

That at the time she was of. full age, and represented in 
the record by her husband, acting with his authorization and 
was then and at all times, since said election has been estopped 
by the fact and record of her said election trom claiming or set- 
ting up any title or right under the pretended will of 1813. 

That issue was taken on said bill as amended in due torm and 
on trial the bill dismissed , that she prosecuted an appeal to the 
Supreme Court where the decree of the Circuit Court was in all 
things »ftirmed; the record in No. 122 being made a part of the 
answer as Exhibit * A.” 7 

The defendant insisted upon said matter and estoppel to the 
same extent and effect as if the matter had been set up in a sepa- 


rate plea. 
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That it was true, that complainant as alleged in the bill on or 
about the 22d day of September ,1856, exhibited her -bill of com- 
plaint against this defendant in the federal Cirenit Court, at New 
Orleans, in Myra Clark Gaines vs. the City of New Orleans, and 
others, designated in the bill as No. 2695 of the docket of that 
court; in which she sought to recover from this defendant, the 
same tract of land described in the former bill by her claimed as 
heir at law and assignee of pretended rights of Zulime Carriere, 
pretending to be widow of Clark, the identical land set forth 
anu described in the previous pending bill being involved. 

That in said suit complainant claimed from this defendant not 
only the said land but also all fruits and revenues, rents, etc., of 
the same for the identical period of time set up in this present bill, 
that is, for the term commencing on the 26th day of September, 
1834, the date when Evariste Blane conveyed the land to the 
city, and to be terminated on the day and date of the delivery of 
the property to the complainant. 

That the said demand for rents, etec,, in suit No. 2695, was in 
all things, in form, range and extent, the same as made and de- 
manded in the bill of complaint in this cause, that her demand 
in the pending bill is but a renewal of the demand made in her 
former suit, No, 2695. 

That this defendant, as appears by the record of cause No. 
2695, made a part of her bill, joined issue on said bill by answer, 
to which there was due replication, and the cause went in due 
course to final hearing on bill, answer, replication and proofs, on 
which hearing the bill was dismissed by the Circuit Court, with 
costs, and without any reservations. That from this decree the 
complainant took an appeal to the Supreme Court, where the 
decree of the Circuit Court was reversed, and the cause re 
manded for decree in contormity to the opinion. 

That when the mandate came back to the circuit, proceedings 
were had to settle and determine the decree which should be 
rendered to conform to the direction of the Supreme Court, by 


which the Circuit Court became charged with the jurisdiction and 
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duty to settle a decree and tix the extent, character and amount 
of money tor rents, revenues and profits which the complainant 
should or ought to recover from the defendant by reason of its 
relation to the said tract of land claimed in the bill. ‘That the 
court did so act and made a decree which is of record, an exhibit 
to complainant’s bill, and to which the defendant referred for cer- 
tainty. 

That by the terms of this decree the cause was referred to 
u master in chancery, John B, Weller, to ascertain and make 
report of all rents, profits, revenues and moneys which the eom- 
plainant ought to receive from the defendant in this cause; that 
ibe master in due course of proceedings in that cause, did deter- 
mine, ascertain and make such report of the sum sodue, That 
the court on hearing exceptions to said report, on behalf of the 
defendant, decreed the defendant to pay the sum of $125,266 79, 
with interest, as decreed. The defendant prosecuted an appeal to 
the Supreme Court, where the decree was in al! things affirmed, 
and in all things thereafter paid, discharged and satisfied by this 
defendant. That the complainant accepted satisfaction of said 
decree, and in no manner appealed therefrom ; that the decree now 
stands, and is a final decree which this defendant has in all things 
conformed to, paid and satisfied, and has at all times stood and 
still does stand as the solemn final adjudication and determination 
of all matters, things, disputes and contentions between this 
defendant and the complainant about or concerning the land, rents, 
revenues and profits described in, the bill of complaint in this 
‘cause, and of all things, matters and controversies which were or 
ought to have been determined by said suit and final decree, 

The defendant insisted on said matter so set up, to the same 
extent asa defense, as if the same matter had been specially 
pleaded on a separate plea. 

That the defendant was a stranger to the pretended proceed- 
ings in the Monsseaux and Agnelly cases, and if in any manner 
pertinent demanded etrict proof in all particulars. Had been 


informed and believed that many of the pretended decrees in those 
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cases were null and void for collusion between the complainant 
and the defendants in the decrees—for want of any service on the 
pretended defendant, and from the fact that many of the decrees 
were taken against persons who were dead, either at the time the 
decrees were rendered or at the institution of the suit, and against 
whose representatives or successors no proceedings had been 
taken or attack made, 

The answer denied specially all manner of frauds against 
the complainant, or that defendant ever had any fraudulent or 
dishonest dealing in respect either of the defendant, her litigation 
or the property described in the bill, specially denying that at the 
time of the purchase from Blanc, or at any time since that date, 
the defendantever believed that the complainant had any right, 
title or interest in any estate left by Clark, or that she was his 
heir, or universal legatee, by any will ever made by Clark, or that 
defendant ever would have purchased the property of Evariste 
Blane, if it had the slightest suspicion of defective title; that the 
complainant knew this to be the fact when she filed her bill. 

That possessed of a full belief of its title, the city caused the 
land to be platted and divided into lots and blocks in the years 
1836 and 1847, exposed the land for sale at auction in open, public 
manner: the property at that time not being wanted for public 
and municipal use. 

That the property never was the source of any revenue whilst 
the city had possession ; that it was in fact a cypress swamp, to 
reclaim which would require the expenditure of large sums of 
money, and could or would only be accomplished by individual 
owners willing to expend large sums of money to reclaim the 
‘and, in hope of future profit. Denied that the subdivision of the 
land into lots and blocks was made with any intention or belief 
that it would hinder or obstruct the complainant in any legal pro- 
ceedings or other means she might udopt to assert title; and at 
the time of such subdivision had no suspicion, belief, or ground of 
suspicion or belief, that the complainant could or would ever assert 


any title to the land or any portion thereof. 
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That it is not true that the defendant ever received the sum 
of $400,000 for land sold by defendant and included in the tract 
described in the bill. That the lots sold at public auction in the 
years 1836 and 1847 were subdivisions of the “ Blane tract ;’’ that 
it is not true that Daniel Clark ever owned all of the “ Blanc 
tract,” or that the chain of title came through Daniel Clark, or 
Relf and Chew, as executors of the estate of Clark, or agents of 
Mary Clark, legatee under the will of 1811, That the so-called 
Blanc tract, consisted not only of property purchased by Evariste 
Blane from Relf' and Chew, but a large portion of the Blane tract 
was acquired by Evariste Blane from other sources than the suc- 
cession of Clark ; that the most valuable portion of the tract did 
not come from the succession of Clark. 

That the gross sum received by the city for lots sold in the 
Blanc tract did not exceed the sum of $126,000, a large portion of 
which was the price of lots situate on lands that never came to 
Blanc from the estate of Clark, and to which Clark never claimed 
or had a shadow of title. That it is impossible to state at this date 
the exact portion of the $126,000 which came from the sale of lots 
situated on the lands claimed by complainant, but avers and be- 
lieves that the sum did not exceed forty thousand dollars, but that 
the exact sum could only be ascertained by a most careful survey 
of the lands and fixing the boundary line between land coming 
from the estate of Clark and acquired by Blane from other sources: 

That all of the matters set torth in the twelfth aud thirteenth 
subdivisions of the bill are in all thiugs uutrue.., 

That it was the notorious and confirmed belief cf the public 
and all persons in any considerable extent informed as to the 
course and detail of complainant’s acts and litigation, that the 
case of Gaines vs. Hennen, referred to in the bill, was a fraud 
upon the courts, was instituted and carried on under the terms of 
a collusive agreement that Hennen should escape all loss, damage, 
and payment of money in the event of a decree against him, and 
tustead of impressing the public of New Orleans that her demand 


and claim of title was fair and honest. created the contrary belief: 


Dl 


that the pretended title could only be made effective by cunning, 
fraud and deceit in collusive litigation. 

‘hat the matter set forth in the 15th subdivision of the bill, 
uverring that none of the decrees in the Monsseaux and Agnelly 
bills have been paid, and that the defendants in decree are insol- 
vent and unable to pay is untrue, as set forth. 

That while all of the acts of complainant are not known to 
defendant, yet defendant is informed and believes that a large 
number of the supposed decrees set forth in “Schedule ©,” filed 
with the bill, are void for want of uny service on the defendants, 
who were never given any day in court. That some of the de 
fendants in the decrees were dead when the bills were filed ; 
that a large portion of the supposed decrees, if otherwise valid in 
form, relate to property never in the possession of the defendant. 

That as to some of the decrees, there was no honest litigation 
or controversy, that decrees pro confesso were allowed to pass into 
final decree with fictitious and unreal profits allowed in the 
hope on the part of the defendants to lay the basis of large and 
fictitious demands against this defendant under its supposed 
warranty, and to that end agreed to eviction and decrees for extor- 
tionate and fictitious profits. That in other cases the property 
being comparatively worthless, when compared with the prices 
bid in the speculative and flush time when the land was put up 
for sale in 1836, before the money panic, of that and the succeed- 
ing year, the defendants had come to appreciate their supposed con- 
struction of the supposed warrant of the city higher than the 
lands and were anxious to be evicted and willing that extor- 
tionate rents should be decreed due from them, having a fraud- 
lent understanding with the complainant as to the real sum to 
accrue to her as rents and profits. 

That the pretense that the complainant has now or ever had 
any claim or right in or could claim the benefit of any condition 
or stipulation of warranty contained in any conveyance of said 
property by the defendant was and is untrue in both fact and 


law. 
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That all of the persons to whom this defendant can in any 
manner be claimed to hold the relation of warrantor by direct 
contract or by any subrogation for any of the lands claimed by 
complainant were and are citizens of and while living. resided in 
the State of Louisiana, and that the persons named in “Schedule C ” 
filed with the bill who are still living, are and were. when the bill 
was filed. and still are, citizens and residents of the State of 
Louisiana; that as to each and all of them they could not invoke 
the jurisdiction of the federal court in Louisiana to enforee such 
supposed warranty against this defendant, nor can the complain- 
ant by any contract or convention with them get any right which 
could not be sued and enforced in the federal court in Louisiana, 
the court being without jurisdiction ratione persona. That froma 
large number of said supposed contracts of warranty the defend. 
ant is forever relieved and discharged if the supposed contract 
Ww ae 
ever, binding and obligatory. 

That defendant is informed that all of the alleged decrees, and 
all supposed rights of action against this defendant growing out 
of said pretended decrees, have been sold, transferred and alienated 
to third persons, other than complainant, and that this was done 
before either of said ejectment bills were filed, and she has no right 
of action on said supposed warrantees either by convention or by 
reason of any act of the supposed warrantees., 

That ihe detendant has in many cases full and complete de- 
fence against any action of warranty by supposed warrantees, 
growing out of the acts of the warrantees in said supposed con- 
tracts of warranty. 

That the pretense that the supposed warrantees, claiming to 
hold the city obligation of warranty relating to said lands, have 
ever demanded of this defendant or requested that this defendant 
acknowledge and discharge a supposed obligation of warranty by 
payment to the complainant, is false and untrue, as complainant 
well knew, and that it snch demand or request had been made as 
averred, such act would create no obligation on the part of the 


defendant or confer any right on the complainant in the event of 
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refusal Lo conform to such demand or request, nor vest her with 
any cause or right of action, 

That it is true that in her former suit against this defendant, 
No. 2695, she obtained a final decree aud that after further resis- 
tance was vain, the decree was contormed to and paid, and that 
in that suit complainant has recovered and was paid and this de- 
fendant discharged of all demand she had or possessed for any 
rents, revenues, damages or claims, demandable from the defend- 
ant by reason of its purchase, possession and sale, of any of the 
property described in the bill or contained in the * Blane tract.”’ 
That the pretense and charge that the defendant has paid no 
revenues is untrue and in all respects false, as complainant knew 
when she made the allegation. 
| That the allegation that the complainant, had she been in 

possession since 1834, would have realized large profits from such, 
is also untrue; that it is notorious and true that at the date of 
the sale of the lots, the land in question was largely an unre- 
claimed cypress swamp and uninhabitable, and it was only after 
the city had expended over one-half million dollars in ditches, 
canals and embankments and for artificial drainage, that the prop- 
erty became inhabitable in any respect. That the sums expended 
by the city in reclaiming and draining the property and protect- 
ing it from inundation, exceeds by tar the largest sum that could 
have been realized by any possible providence of management or 
enterprise on the part of owners or possessors, and that all pre 
tenses in the bill to the contrary are false and untrue. 

That if it was true that the defendant had committed any or 
all of the torts, wrongs and offences charged in the bill, that all 
and singular the same were done and committed more than one 
year prior to the filing of the bill or service of subpeena on de- 
fendant, and that by force of the statute of Louisiana, all right of 
action therein, if the same ever existed, was and is_ prescribed 
against by the lapse of time, and defendant pleads prescription of 


one year. 
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That as to ail demand for account ‘of profits or account, the 
defendant pleads prescription of three and ten years, 

That the defendant, if she ever had any right of action about 
and concerning the matter set up in the bill, has had such right of 
action since 1834, and has been aware thereof, at least since the 
date of her institution of her former suit against this defendant 
No. 2095, in 1856. and unless all of said matters were involved in 
said suit in 1856. and disposed of in the final decree therein, she 
has in no torm instituted any suit or action for redress of said 
supposed wrongs, until the institution of this suit, but has in all 
things failed and neglected so to do; that at all times since 1856, 
complainant has been of full majority, over twenty-one years, 
and thaf prescription has in no manner been interrupted or waived 
by defendant, but has continued to run and is in all things com- 
plete and effective against any supposed right of action attempted 
to be set forth in the bill, setting out the usual general traverse of 
all matters not specially avoided or denied (Rec. 36, et seq.) 

The defendants answer to the special interrogatories are lost 
from the record, but it was stipulatedin making up the transcript 
that the answer to the second interrogatory was, that Miles 'Tay- 
lor, James McConnell and John H. New, were the only counsel 
eve! employed by the city, and that the terms of their employ- 
ment and powers were defined in public ordinances of the city. 

And to the third, that but one petition had as the defendant 
believed been presented to the city ; that that was referred to the 
city attorney who had not acted because of this suit, and that the 
defendant is informed and believes that all petitions ever addressed 
the city of the character referred to in the interrogatory have been 
prompted and instigated by the complainant. 

While the exact text of the answer to the first interrogatory 
could not be stipulated, the “ Document A.” made part of the an- 
swer, indicates the nature of the reply to this answer. 

The complainant filed twenty-eight so-called exceptions for 


“ecandal and impertinence’ (Rec. 49). These exceptions were 


overruled. 
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On May 6th, 1880, the complainant obtained relief and 
amended her bill, by filing a species of argument or brief, contain- 
ing a criticism on the answer, but without introducing either new 
matters or new issues (Rec. 58). The defendant answered this new 
matter on the 2d of August, 1880, and on the same day the complain- 
ant filed a general replication, and the case which had all of this time 
been before the master on practical, final decree for account was at 
issue on the pleadings. 

The master, Sabourin, made hot haste to urge on the refer- 
ence for account, although the defendants had alleged dissatis- 
faction with the character of Sabourin, and prayed the designa- 
tion of another master if the order of trial must be inverted and 
the accounting go on while the case stood at rules for evidence and 
proofs, and had been refused another master (Rec. 62), 

On the 17th of August, 1880, the master summoned parties 
before him and the complainant, assuming that Sabouriu was to 
try the case and take all of the evidence, proceeded as if he was 
the examiner as well as master, although F. A. Woolfley, the 
clerk of the court, was the duly appointed examiner. 

On the opening of the proceedings before the master, the 
counsel for the complainant limited the commencement of the 
ucceunting, so that it was to commence not when the city purchased 
from Blane on the 21st of September, 1834, but to commence atthe date 
of the auction sales and adjudication of the lots by the city and the 
property passed out of the possession of the defendant into the hands of 
strangers, thus presenting the extraordinary and unprecedented 
spectacle of an attempt in equity to take an account of alleged 
profits not accruing as revenue or fruits of lands, and which ought 
not to have accrued to the defendant, the defendant being by the 
complainant averred on the record to have been out of possession 
for the entire period for which account was demanded. 

This proceeding simply constituted the master, a sheriff’s 
inquest or jury of one to assess damages for alleged naked tort 
relating to realty which, at common law, could not have been 


recovered in any form of action and if sued for must have been 
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sued in trespass on the case or special action on the case. Equity and 
equity proceedings are not indigenous in Louisiana. 

The master was very objectionable to the defendant, who was 
impressed with the belief that being largely interested in unpaid fee 
allowances in.the Monsseaux and Agnelly ejectment bills, he would 
endeavor in some manner to make his account good by fastening it 
upon the city. All efforts to secure another master failed. The mas- 
ter, construing the order of reference to bim as a practical final 
decree, made before any issue of fact had been joined in the case, 
treating the proceeding betore him as a_ sheriff's inquest, heard 
and took all manner of evidence and finally, after being ruled by — 
the complainant several times, on the 19th of March, 1883, made 
an extraordinary report, to be found on page 869 et seq. Both sides 
excepted to the report, the defendant without avail, the com- 
plainant successfully to the extent of swelling the account thirty 
per cent. 

The case at this time had not been carried to final hearing 
but was still open the complainant not having offered any proof ex- 
cept on the hearing before the master, deeming the order of refer- 
ence to have been a decree in her favor. The master held back the 
evidence until the report of March 19th, 1883. 

The case was called for final hearing and upon the exception 
to the master’s report at the same time, and finallly submitted to the 
district judge on April 27th, 1883. 

The report dealt with the case as if there were no defences 
set up, or necessity for fina] hearing on the merits. As this report 
must be hereinafter dealt with in detail, but a general summary will 
be given here. 

‘the master dealt with every lot and block in the supposed. 
“ Blane tract,” irrespective of any compromise made by the com- 
plainant with the defendants in the ejectment bills, without regard 
to cases where want of service on defendants was patent on the 
record, or the fact that the purpose of the present bill, if it had 
any purpose, was to give the complainant a -double recovery for 


pretended profits: one recovery against the evicted, and another 
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against the defendant, with no discharge or estoppel of any sup- 
posed demand in warranty on the part of the evicted, nothing 
which the city could plead as a defence in any action on the sup- 
posed warranty contained in any conveyance by the city or the 
First Municipality. 

[t adopted, against objection and protest, al/ of the reports 
made by himself, J. Ward Gurley. J. Ward Gurley, Jr., and other 
masters appointed in the ejectment bills against Monsseauax et al, 
and Agnelly et al., and held the amounts found by those masters 
the measure of recovery for the period of possession by the evicted, 
charging five per cent. interest on that amount, which he made 
erroneously to be $576,707 92, if the deduction of the district judge 
in his opinion and decree is justly made trom the report ( just how 
it was made is not apparent). 

As tothe balance of the period not covered by the decree 
acting under the written request of counsel for complainant, he 
commenced his account from the date of the conveyance of the 
lots by the city the 10th of March, 1837, the date of the auction 
sule, and came down to the supposed date of the decrees against the 
defendants evicted. He pretended to take the price at which the 
lots were sold in 1837, and as to the lots conveyed to the city as 
legatee of McDonogb, sold at a subsequent date, and considering 
that the prices in 1837 might be inflated by reason of the specu- 
lative fever at that day, deducted thirty per cent. from that price 
and fixed the value for the purpose of accounting for vacant lots, 
and unimproved property at seventy per cent. of the 1887 prices. By 
au process of assumption utterly unwarranted by either fact or the 
evidence, he declared, that if the tort feasors who held possession 
during the period, both as against the city and the complainant. had 
used good business judgment they would have or could have real- 
ized five per cent. per annum on seventy per cent. of the 1837 prices as 
rents and profits from the occupancy, although he does not know 
or attempt to learn the names of the supposed occupants from 
1837 down to the date accounted for in the decrees in the eject- 


ment bills against Monsseaux and Agnelly. There is not one par- 
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ticle of proof that as to allof the vacant and unimproved property, 
there ever was anything to prevent thecomplainant making entry 
at any time on the strength of her pretended title. This five per 
cent, on seventy per cent. of the sale price he makes amount to 
$824,660 12. which he calls “rent.” On this sam he charges five 
per cent. per annum interest, and makes this amount to 8797401 
58. ora total of © rent” and interest $1,622,061 70. (Rec. 978 et 
8¢q). | 

A more disgraceful document never tormed part of the records 
of any court, 

On the 27th of April, 1883, the cause was submitted to the 
district judge holding the circuit; six days afterwards he filed a 
written opinion overruling all of defendant’s defenses and excep- 
tions to the report of the master. sustaining the exception of the 
complainant that one hundred per cent, of the prices obtained in 
1837, instead of seventy per cent., should have been the basis on 
which alleged putative profits should have been cafculated ; added 
thirty per cent, tothe amount found by the master as * rent,” 
and thirty per cent. to the estimated gross interest, 

On May Sth, 1885, he signed final decree against the defend. 
ant for $576.767 92, to duplicate and cover the supposed decrees 
inthe Agnelly and Monsseaux ejectment bills, and tor the balance 
of the time from 1837, not covered by the decrees and account in 
the last named ejectment bills, one million three hundred and forty- 
eight thousand nine hundred and jifty-nine dollars and ninety-one 
cents, making the total decree a money decree for one million nine 
hundred and twenty-five thousand six hundred and sixty-seven 
dollars and eighty-three cents ($1,925,667 83), with interest at the 
rate of five per cent. on the sum of $950,110 00 from the 10th of 


January, L881, * and in the further sum of thirty-four thousand dol 
* lars, the amount of costs heretofore taxed against the several defendants 
in suit of Myra Clark Gaines vs. P. H. Monsseaux ct al.. numbered 
* S668, and Myra Clark Gaines vs. P: F. Aqnelly et al.. numbered 
* GOSS “pon the docket of this court. the NdaNIES of said defendants being 
' set forth in schedules or exhibits Cl and C2, annexed to complain- 
‘ant’s bill of complaint in this cause, with interest at the rate of five (8) 

per centum per annum til] pard, from January mo. -. 2 Ber. 
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“ with costs of this suit, and that the said Myra Clark Gaines have 
* evecution against the said City of New Orleans for said sums of 
‘ money, with interest as aforesaid and costs,” ( Ree. L101 et seq). 


When, by whom, and under what circumstances the costs in 
the two ejectment cases had been taxed at an even $34,000 does 
not appear, but the presumption is, that Sabourin, the master, had 
accomplished his end of a judgment against the city for his sup- 
posed master’s fees in the former suits, a matter, which it was 
charged, made him interested, and for that, amongst other things, 
unfit for master in this case. 

The complainant had not only double recovery for nearly a half 
million doliars, duplicating her decrees against defendants in the 
lost ejectment bills, with no subrogation on the part of the city, 
in case of payment, there being in law, no privity between the 
possessors evicted as defendants in the ejectment bills, and the 
city as defendant in this bill, and this decree not pleadable 
against the holders in possession in the event of a suit against the 
city on the supposed warranty clause and subrogation from vendor 
to vendee alleged to be in the deeds of conveyance constituting 
the chain of title from the auction sales of 1837, to eviction by 
the complainant. 

The proof and evidence returned by the master, with bis re- 
port, was all taken under objection, although it was not known by 
the defendant that the evidence taken on the proceedings to 
account before the master would constitute all of the evidence of 
complainant on the formal final hearing, if the so-called trial of 
this case after the master had stated an account, can be termed a 
trial of the cause. 

The evidence on the part of the complainant was from begin- 
ning to end inadmissible as evidence of anything with which the 
court could deal. Lt consisted of the records in the case No, 122. 
which was referred to in the recital of this bill; the record of the 
former and terminated suit against the city (No. 2695) ; the record 
and evidence before the various masters, and the reports of mas- 


ters accounting in the Monsseaux and Agnelly eases: the tinal 
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decrees against the several defendants in the latter cases ; the 
deed of conveyance from Blane to the City of New Orleans: a 
specimen conveyance trom the city to those who bought of her at 
the auction sales in 1836 and 1846, or at the sale of that portion 
which came into the possession of the city afterwards by bequest 
of Mc Donogh in trust for educational purposes ; SOC purported 
copies of alleged ground rent contracts made by Clark during his 
life time. relating to property in other parts of the city ; the evi 
dence of some witnesses as to the topography and character of the 
“Blane tract”. The mass and bulk of the evidence, however. 
consisted ot city ordinances relating to the employment of special 
counsel in the former suits against the city; the volunteer opinion 
of lawyers, not the counsel of the city, evidently part of the artil 
lery used’ by Mrs. Gaines in some of her many efforts to induce the 
city to buy peace at any price; the briefof counsel for the ctty 
tiled and used in the Supreme Court of the United States in the 
case of New Orleans vs, Gaines (No. 2695), 

‘The appeal of that case and the effort of counsel to convince 
the Supreme Court that the deeree of the Circuit Court ought to 
be affirmed, it now seems was a crime, for which the city must 
respond in damages. 

As the evidence offered betore the master on the reference tor 
account which, by inverted order of trial came before final hear- 
ing, and which, after report of master, was relied on both to sus- 
tain the master’s report and establish the bill, must be dealt with 
hereafter in detail to avoid the repetition of the same matter, 
will not be dealt with in detail and by analysis now, but reserved 
until the case is considered on its merits, if any merit it has: 

As a suitat law, or any other recognized form of action known 


to courts at any age of the werld, the pleading is demurrabie and 


insufficient for want of properly set out averments of matter 
showing that the defendant who was also defendant in all of the 
litigation complained of except the Fuentes suit, instituted and 
carried on the suits in malice, having good reason to believe that 


it was setting up sham complaints and knowing that it had no 
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real or substantial rights involved or defenses, nor does the paper 

show any right to the damages asserted as the measure of damage 

to plaintiff or recovery from the defendant, 

In order to determine whether there is equity jurisdiction 
and the consequent right to exclude the defendant from its con- 
stitutional right to a trial by jury, it is indispensable to determine 
as near as possible, what is intended to be set up as matter of 
equity cognizance by the pleader who framed this extraordinary 
document, 

STATEMENT OF POINTS OF LAW INVOLVED, AND REASONS WHY THE 
BILL SHOULD HAVE BEEN DISMISSED IN THE CIRCUIT COURT, AND 
SHOULD BE DISMISSED IN THIS COURT. 

1. The case is not of equity cognizance, the Cireuit Court 
Was without jurisdiction in equity ratione materia. The demurrer 
for want of equity was well taken and should have been sustained. 

‘The paper termed a bill is unlike anything before that time 
known to man; it certainly bears no more resemblance to a bill 
in equity than it does to a parliamentary bill of attainder, 

The paper is of sach multiform character that it is extremely 
difficult to determine upon what the pleader depended for sem. 
blance of equity cognizance, or the ground upon which he placed 
his right to relief of any kind, The paper Is nearer to a badly 
pleaded declaration in a special action on the case for fomenting 
litigation, 

The task is made difficult from the fact that the pleader evi- 
dently did not himself know, and on the hearing in the court 
below could not or would not respond to reiterated demands tor 
explanation. 

The district judge who rendered the decree, attempted to dis- 
sect the bill, to reach the skeleton of an equity case in this docnu- 
ment, remarkable for the thickness and density of adipose state 
ment covering the frame, if it has any frame, 

The opinion of the district judge is here in transcript ( Vol. 7, 
108.2 et seq). Although he states: “The conclusion is unavoidable 


that this suit is properly hrought as a sult Iti equity,” the rensons 
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given for that conclusion drawn from his construction of the bill 
its range. meaning, object and import, we respectfully submit, 
negative the conclusion and make the determination most unnatu- 
ral and inc onceivable. 

Although the opinion will be dealt with. as a whole, in an 
appendix, it is proper here to extract from it his construction of 
the bill, and his reasons for assigning the matters set out and 
relief prayed for to the arbitrament of equity, 

He says; “° There can be no doubt but that this cause is ane over 
which equity must take cognizance.” 

That is, the demand is imperative ; about the duty there can 
be debate. Sneha conclusion should be accompanied with demon- 
stration where equity is called in to invade new fields: yet the 
reasons given seem most lame and impotent. 

The first reason given is: “It is an incident and in its nature 
“a supplemental proceeding to a litigation as to bheirship and the 
title of the complainant to real property which has been conducted 
in this court between the parties hereto, tor upwards of forty 
years, and always on the equity side of the court,” 

It the biliavers anything with certainty, it is that) both the 
will and heirship of the complainant are and have been for years 
at rest on the solid basis of res adjudicata, and can no longer be 
matter of contention: that under the guidance of the court, she 
has been conducted into full possession of her inheritance, and her 
life freed from all further possible animadversion concerning her 
origin or legitimacy. Equity would seem to have dealt out to her 
its entire arsenal of remedies betore she filed the present bill, 

A further reason given is: “/t is a bill of discovery as to the 
means which have been employed iy the defendant throughout this long 
period, to prevent and hinder the complainant from recovering pOsses- 
sion of this real property.” 

As the entire structure of the bill rests upon the undisputed 
averment. that she was in full possession of all the estate of Clark. 
claimed by her long betore the bill was tiled, # is extremely diffi 


cuit to comprehend nwnyv right to discovery relating Lo litigation 


not only finished long before the bill for further discovery is filed, 
hut where the result of that coneluded litigation was to give the 
complainant, in the form of undisputed final decree. all and per- 
haps more relief than she ever prayed for or expected, The bill 
does not aver any pending action at law for damages for “pre- 
venting and hindering the complainant from recovering POSSESSION 
of this real property,” nor does the bill aver any intention to insti 
tute such a suit atany future time. 

The text book has vet to be written. and the case yet to be 
decided, that can stand as a precedent or excuse for calling this a 
bill of discovery, of equity cognizance, 


Ile turther Says: ”" ltis asuit for an accounting us to the rents 
‘and profits of the real property tor the period of forty-five years. 
‘which must be taken according to the laws of the State of Lou- 
‘isiana, in which, therefore. the detendant must be charged with 
* rents and profits which have been or onght to have been annu 
‘ally receiven and credited with the yearly expenditures for 
reclamation, improvement and taxes, and that too, with reference 
to hundreds of lots of ground. It is an account, the correct 
‘statement of which by the master, occupies three hundred pages. 
‘and upon which the record shows he has been occupied for 
“ three vears.” (A rather novel statement to oceur in an opinion 


. 
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on the first and only final hearing on pleadings and proots, ) 

* [t is. therefore, an account of a most complicated and ramified 
character. and could not be dealt with upon a trial at law,at nisi prius.” 

As the bill avers the account to be an account for rents and 
profits which ought to be paid over by a detendant out of the pos- 
session of realty, possession being during all of the time covered by 
the bill and account in third persons, strangers to the parties holding 
title adverse to the defendant. and in no way atorning, and be- 
tween whom and the defendant there was no privitu, the account, 
in such a condition of things, may well be designated an account 
“af a most complicated and ramified character.” 

[tis in the horn books of equity, that chancery does not deal 
with unilateral accounts or state account of moneys never in fact 
or in contemplation of law received by the alleged debtor, or charge 


a defendant with the revenues of real estate held in adverse posses- 
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sion quoadd the defendant by strangers, particularly where it is 
alleged and decreed that such adverse possession was mala fides, 
and vives rise to no claim for betterments or improvements, 

The defendant being out of possession it, is hard to comprehend 
how there could be items of credit tor improvements made by 
strangers, or for the adjustment of taxes paid, when the defendant, 
a corporation, collects and does not pay taxes, and ali taxes paid 
were by strangers not parties to the litigation. 

[t is indeed difficult to comprehend how in an account tor 
rents and protits on realty out of possession of the detendant, there 
can be any © charging and discharging the items,” or how a detend 
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ant in such case can set up or establish offsets to the complainant’s 
demand for rents, that demand being simply a fiction, an unsavory 
romance, 

The most extraordinary argument in favor of equity cogul- 
zance of the matter set up in the bill, is the last in order of the 
reasons given, 

“But there is another distinct ground ofjequity jurisdiction here. 
The complainant has recovered judgment against several hundred 
actual tenants for rents and profits for varying portions of this long 
period; these tenants are insolvent. ‘lhe defendant in this action 
is the warrantor of all these tenants, and whatever they owe the 
complainant. the defendant owes to them, ‘The defendant is not 
only a warrantor who has enriched herself by purchasing in bad 
faith the complainant’s property and selling it” (to tenants) © ata 
profit of $500,000. This sum she has retained, and has ‘had the 
use of since the year 1837. The defendaut has no remedy at law upon 
this warranty for want of privity. lKquity, therefore, gives her a right 
of action,” 

The bill and the decrees in the ejectment cases declare and, 
tind the defendants ejected, not holding as tenants of the City of 
New Orleans, but holding adverse to both Mrs. Gaines and the City, 
under claim of title in themselves. A queer sort of tenancy was 
created when the city was engaged in “selling at a_ profit of 
$500,000.” A queer warranty of title is the warrant of title be- 
tween a landlord and his tenant. 


It is heroic equity that gives right of action where there is 


no privity or punishes tort in punitive damages, where at law no 
auction would lie for the same tort. 

It is clear that not much aid in dissecting the bill can be 
derived from the opinion, upon which the deeree is based. 

The bill is so inartificially drawn that it is difficult to deter- 
mine exactly what was intended to be set up or made the basis of 
supposed equity jurisdiction or ground of relief. 

The bill is not single but multiple in character, Giving all rea- 
sonable intendment in favor of the pleader, the most that can be 
made of the paper is, after the useless recital of legitimacy and heir- 
ship, with universal legatecship under the will of 1813, set up by way 
of inducement, this bill avers the former litigation with adverse 
possession of the Clark estate. The former litigation with the 
City of New Orleans concerning the “Blanc tract”; the complain- 
ant’s former recovery against the city in the case No. 2695, This 
record being made part of the bill there is no ambiguity as to the 
range of that bill and decree. It was to recover all of the “ Blane 
tract” ever purchased from Blanc, coming from the succession of 
Clark, and for an acvount of all profits, etc., from the moment of 
the transfer from Blanc to the city, down to the final decree for 
possession. ‘The decree set up is a decree for all of the property 
in the Blanc tract, held by the city at the date of filing the bill in 


The saggy shows full recovery both of possession and profits 
and satisfaction of decree before the present bill was filed. The bill 
further shows that since 1836 the city has been out of possession of 
all of the property except that recovered from her in the former 
suit 2695. That because the city parted with possession in 1836, 
the complainant was compelled to institute suit against the parties 
in possession (the Monsseaux and Agnelly bills): that in these 
bills she has recovered possession of all of the balance of the 
“ Blanc tract” not recovered in suit No. 2695, and has obtained 
decrees for profits from the evicted, for their term of occupancy 


in same cases; and in other cases the master’s report is ia, unex- 
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cepted to, and in due course will pass into final decree against 
each of them, is made part of the bill. 

The purpose and object of the bill is to obtain a decree declar- 
ing the city the trustee of complainant, responsible to her for all 
of the profits, revenues, etc., which were or ought to have been 
obtained and received by all of the holders of the property since 
the sales in 1836, when the city parted with possession, down to 
the commencement of the period when her decrees for profit com- 
menced in the case of the parties found in possession by the Ag- 
nelly and Monsseaux bills, and that the city be compelled to pay 
all of the decrees for money rendered against the detendants in 
Agnelly and Monsseaux cases, with interest on the entire amount 
of decrees and putative profits of unknown holders, intermediate 
between the city and the defendants found in possession 

‘“ That the final judgments in suits Nos. 2695, 8665, 6085, as to 
each and every issue of law and fact adjudged therein, be held as res 
adjudicata, and as things finally adjudged against the defendant, the 
City of New Orleans.” ; 

‘Lhe bill is apparently framed to obtain this Gaim relief 
and decree, upon the theory that equity would compel this result. 
and inflict this penalty for the following reasons set out in the bill ; 

Ist. Because while the city held title under conveyance 
from Evariste Blanc, while the probate of the will of 1811 was still 
unrevoked, the possession was in bad faith, and up to the date of 
the auction sales the city was naked possessor without title, a tort 
feasor in possession. 

2d. Because the First Municipality, being in wrongful pos- 
session in 18386, platted the land into blocks and lots, and sold and 
delivered to third possessors, who took and held possession in bad 
faith, knowing they had no title, and knowing that Myra Clark 
Gaines was the true owner, 

3d. Because the city “fraudulently” received large sums of 
money from the alleged sale of lots and blocks in the “ Blanc 
tract”; this alleged fraud in recéiving money for lots sold, is not 


averred or shown to have been a fraud upon the complainant, but 
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presumably a fraud upon the vendees at the sale, who are strangers 
to the complainant. 

4th. Because the city, by a condition in its deed of convey- 
ance to the vendees, incorporated a clause warranting the ven- 
dees in title, a convention between the city and strangers to the 
complainant, in which she has no concern, 

5th. Because being the warrantor of the vendees when some 
of the assignees of these vendees were attacked by the bills of 
complainant, they claiming subrogation of the supposed warranty 
clause in the deed to the city’s vendees, desired to call the city in 
warranty to defend the title by the rules and proceedings in the 
tribunal into which the complainant had forced the defendants, the 
call in warranty could not be entertained: although, if she had 
sued in law it probably could have heen entertained, if there was 
no trouble about ratione persona jurisdiction between « Louisiana 
municipal corporation and citizens of Louisiana. That the city 
from this fact avoided judgment against it, not in favor of the com- 
plainant, but in favor of the defendant called into court by her bill, 
in which judgment she would have had no legal interest, 

6th, Because in the answer to the former bill against the 
city (2695), the city had set up in its answer that the complainant 
was an adulterous bastard when she had res adjudicata legitimacy 
in virtue of the decree in Gaines vs. Hennen, and thereby wounded 
her feelings, is the inference. 

7th. Because the solicitors who had represented and ap- 
peared for some of the defendants in the Agnelly and Monsseaux 
vases being employed and paid by the city with the understanding 
that they should protect the interest of the city, and resisted the 
recognition of the right of complainant to recover possession and 
rents and revenues in these suits, when the Justice of the Supreme 
Court, who read the opinion in the case of Gaines vs. New Or- 
leans, had said he hoped there would be no more litigation con- 
cerning the estate of Clark, 

8th. Because the defendantsin the Monsseaux and Agnelly 


cases recognized her rights, and did not desire to litigate with her, 
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and petitioned the city to buy off Mrs, Gaines; but “ The City of 
New Orleans refused to comply with said memorial, as in equity and 
good conscience she should have done, and by divers machinations and 
acts of deception towards said memorialists, attempted to persuade them, 
that notwithstanding rendered in favor of complainant against suid 
city, a successful defence vould be made by them in said suits Nos. 
S663, 6085, and at other times by threats and intimidation declaring 
that unless said memorialists resisted the claim of your oratrix, and 
plead such defences and resorted to such means as said solicitors se- 
lected by said city, and acting as solicitors for said defendants should 
suggest. 

They, the said defendants though holding with full warranty 
and subrogatiou from said city possession and title to said prop- 
erty, would lose and forfeit their rights and action of warranty 
against the City of New Orleans, and further give them to under- 
stand that should judgment be rendered adverse to them, the city 
would, as in law and equity bound, save them harmless by imme- 
diate settlement and payment of said judgments to your oratrix.” 


This is given in extenso for the reason that it is incredible that 
any such stuff should find its way intoa bill, or that the complain. 
ant should suppose herself the champion of the wrongs of others, 

9th. Because the City of New Orleans was a party to and 
encouraged others to join in the suitof Fuentes vs, Gaines to pro- 
cure the recall of the ex parte probate of the pretended wi'l of 
1813, and called and tried to prove her an adulterous bastard, and 
because that suit was used to delay and embarrass her in the 
prosecution of the Monsseaux and Agnelly suits. 

10th. Beeause she believes that, but for the City of New 
Orleans, its various councilmen, mayor, etc., she would have had 
no litigation, since the decision of Gaines vs, Hennen by the Su- 
preme Court in 1860, | 

llth. Because since the final adjudication in the Monsseaux 
and Agnelly suits, the defendants have demanded that the city 
.tep forward and pay the defendants all of the money received as 
the price of land at the auction sale “ for the use and benefit of your 
oratrix, and to settle and pay to your oratrix the respective judgments 
which on account of fruits and revenues the value for use have been 
or may be rendered against them,” and the city has failed and neg- 
lected to do so, 


12th. That the defendants in the Monsseaux and Agnelly 


cases are poor and cannot pay the “judgments,” except the city 
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pays up to its obligation as alleged warrantor. That as to the 
unknown holders between the possession of the city, yielded in 
1827. and the period when the present evicted detendants took 
possession. she dees not know who they were, but believes they 
are dead, absent from the state, o: insolvent, 

13th. An avermentin ambiguous terms of the acquisition by 
the complainant of a right of action against the city, growing out 
of the supposed warranty clause in the chain of conveyance from 
the estate of Clark, through the city, to the evicted defendants in 
ihe ejectment bills. As this pretended condition of things if true 
indicated the conventional transfer of a chose in action recoverable 
only at law, and tended to disturb the jurisdiction of the court 
even in proceedings at law, based upon pretended subrogation, it 
was not urged, and practically passed out of the bill as any ground 
of equitable cognizance or recovery. 

Assuming, for the purpose of argument, that the so-called bill 
is intended as a bill for accounting, the bill does not disclose an 
account to be taken of which equity ever claimed cognizance, The 
conditions under which equity will compel and state accounts, is 
so admirably stated in the elaborate opinion in Root vs, The Rail- 
road, 105 U. S. 189, that it seems idle to discuss further the propo- 
sition that equity will not deal with punitive damages, or state an 
account of moneys never received, rents never paid; compel an 
account of conjectural profits that might have accrued from the 
possession of realty if it had been in the possession of the defend- 
ant, but which was really out of the defendant’s possession, or com- 
pel accounting for rents on a bill asking no information or equitable 
relief, and where it is pretended to have discovery as a feature, 
ask for the discovery of nothing not a matter of public record 
either in the municipal records of the City of New Orleans, the 
offices of notaries, or the mortgage and conveyance offices, all 
made public records by law, and open to the inspection of all 
persons. 

The question whether the defendants could become the trustee 


of the complainant as to either the property purchased by the 
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city from Evariste Blanc, or as to the portion of the property 
afterwards sold at auction after division into lots and blocks, was 
settled in this cause by the decrec in the former suit against the 
city (2695), for the reasons most admirably stated by Justice 
Bradley in settling that decree, and reported in Ist Woods Rep. 
07, where it was held, on an issue provoked by the complainant 


appearing in propria persona, that ** Where a party is in the pos- 
session of lands, claiming under an adverse but defective title. 
without any fraud of himself or his grantors, he cannot be held to 
be the trustee of the party holding the true title, nor if he has 
sold the lands made to account tor the proceeds of the sale to the 
true owner,’’ The question of trusteeship or springing trust is 


forever settled in this case by final decree in all respects res adju- 
dicata, ‘The bill then stands as simply a bill for account of rents 
and profits of land not in the possession of the defendant, rents 
and profits which never did and never could accrue to the defend- 
ant if all of the allegations of the bill are true, but purely conjec- 
tural profits, which, it is not averred, ever accrued to any person 
“which might have accrued’? to persons, some known, others an- 
known, none of them parties to the bill, and between whom and 
the defendant asked to account, there was no privity either by 
convention or by operation of law. An account where the City of 
New Orleans, being out of possession, cannot claim offsets for bet- 
terments made by others, or claim credit for taxes paid into its 
treasury by others, ‘in no respect a disbursement by the city. An 
account which, if accounting is to be made, is in all respects a 
unilateral account. 

The bill makes no case for account. 

This court long since laid down the conditions under which 
equity will compel account. 

In Towle vs. Laurason, 7 Pet. 495, the bill was for an account 
of rent of a warehouse, Against the demand for rent, was an 
offset of goods sold and delivered. The court held that the remedy 
was at law, and dismissed the bill, no discovery or injunction being 


necessary as part of the remedy. 
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In Root vs. Railroad, 105 U. S. 189, the court held that equity 
will not take jurisdiction of a bill against the infringer of a patent, 
where profits and damages alone is asked, That equity could not 
transform an infringer into a trustee. 

In Ellis vs. Davis, 109 U. S, 485, it was held that an heir at 
law cannot maintain a suit in equity torecover real estate held by 
the defendant under a deed from the plaintiff’s ancestor, alleged 
to have been obtained by undue influence, although the bill prayed 
for an account of rents and profits: holding that an action at law 
would afford adequate remedy. 

In Hipp vs. Babin, 19 How, 271, the court held that a bill will 
not lie where the complainant seeks to enforce a merely legal title 
to land. [n the case at bar both title and possession are beyond 
controversy, wMere in the plaintiff, when the bill was filed, there 
was not only adjudicated right to possession, but actual possession 
in the plaintiff. | 

In Hipp vs. Babin, the court declared : 


jut when a party has the right to possession which he can 
enforce at law, his right to rents and_ profits is also a legal right 
and must be enforced in the same jurisdiction. The instance where 
bills for an account of rents and profits have been maintained are 
those in which special grounds have been stated to show that 
courts of law could not give a plain, adequate and complete rem- 
edly. No instances exist where a person who had been successful 
at law has been allowed to file a bill for an account of rents and 
profits during the tortious possession held against him or in which 
the complexity of the account has afforded a motive for the inter- 
position of a court of chancery to decide the title and adjust the 
account (Dormer vs. Fortesque, 3 Atk. 124; Barnewell vs. Barne- 
well, Rid, P. C. 24).” 

In the case at bar there was no title to decide: it had been 
decided in another action, The account of rents and profits, not of 
a tortious possessor, but an avowed punishment for adverse posses- 
sion by strangers, If there was any action at law for the recovery 
_ of these alleged profits, the same plaintiff would be plaintiff, and 
the same defendant the defendant in a suit at law; there was no 
avoidance of multiplicity of suits by going into equity. If the 


defendant was bound to pay and discharge the decree against the 


| 
| 
| 
; 
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defendants in the Agnelly and Monsseaux ejectment bills, the 
liability was a legal liability. The amount to be paid, if paid at all, 
was the amount of the aggregate decrees. The amount of each 
separate decree was liquidated in the most solemn form of liquida 
tion, the unappealed decree of a court concerning Which there could 
be no further controversy. 

The expense of a suit at law could not reach more than a 
small fraction of the sum demanded as tee by the master who 
stated this wonderful account or the expense of printing this 
record. 

The cases of Hipp vs. Babin and Root vs. The Railroad, are 
cited with approval in Ellis vs. Davis, 109 U.S. 486. 

In Gaines vs. Miller, 111 U. 8S, 3951, this same complainant 
filed one of her stereotype bills against Miller to obtain a money 
decree for money belonging to the succession of Clark ; the bill 
was dismissed for want of equity, there being remedy at law plain 
and adequate, 

In Von Weel vs. Wooston, 115 U. S. 228, the doctrine is laid 
down that unless the transactions set forth in the bill constitute in 
equity a fraud or breach of trust for which the court can give 
relief in reinstating parties as near as may be in their condition 
before the alleged fraud, there is no equity jurisdiction; that mere 
charges that the acts set forth in the bill are fraudulent, is not 
sufficient ground for equity cognizance. 

The settled doctrine both in this country and England is, 
that equity will not entertain an ejectment bill by reason of an 
account of rents and profits to be taken, but once having acquired 
jurisdiction on other grounds, will compel accounting as an inci- 
dent, and as necessary to grant fnll relief, and in such case it does 
not matter of what character the account may be, although there 
is astrong conviction at the bar that equity is without power to 
stale an account of profits not earned or accrued, on the ground 
that the evicted defendant ought to pay for imprudence in posses- 
sion by being condemned to pay profits which the court is under 


the Impression he ought to have realized. This seems too much 
r 


73 
like punishment and forfeiture to be decreed in equity ; if such 
excess of real revenue can be adjudged to the plaintiff in ejectment 
where the defendant claimed and has title. and there is no privity 
creating a trust, express or implied, the account comes to the 
plaintiff as a punishment of the defendant for negligence : clearly a 
naked tort. 

In support of the demurrer for want of equity, we cite as 
further authorities from the reports of this court, in support of the 
doctrine that equity will not take jurisdiction where there is rem- 
edy atlaw, United States vs. Wilson, 6 Sup. Reporter, 991; Killian 
vs, Ebbinhaus, 110 U. S. 568; Fussell vs. Gregg, 113 U. 8. 550; 
Francis vs. Flinn, 6 Reporter, 1148. 

Equity will not deal with an account, simply because it is com 
plicated, to sustain a bill for an account; there must be mutual 
demands, not a single matter, but a series of transactions on one 
side and payments on the other. 

Porter vs. Spencer, 2 Johns, Ch. 179. 
Badger vs. McNamara, i123 Mass, 117. 
Walker vs. Brooks, 125 Mass. 941. 
Ball vs, Carew, 13 Pick, 28. 

Story Eq. Jur. 458, 459. 

The English authorities, where there is no statute limiting 
equity, as in this country, show that the rule in matters of account 
is the same; that there must be mutual demands to give equity 
cognizance—dower, cases of trust, stewardship, excepted. 

Dinwiddie vs, Bailey, 6 Ves. 141. 
Cooper vs, Hatton, 12 Price, 502 

If the plaintiff has legal right to possession of realty, he can- 

not proceed by bill for account of rents and profits. 
Barnewell vs. Barnewell, 3 Riely P. C. 66. 
Parrot vs. Palmer, M. Y. & K. 632. 

(In this case the apparent exception of mines from the gene- 
ral rule is commented on. Mines were at one time excepted from 
the general rule of accounting for rents and profits for use of 


realty, on the ground that mines differ from ordinary realty in the 


r 
fact that mining is nearer commerce than the ordinary use of real 
estate. ) 

Bailey vs. Taylor, 1 Russ. d& M. 73; Taml. 295; L. & J. 
Ch, 49. 

Ambrose vs. Dunmow, 9 Beat, 508. 

Padwick vs, Stanley, 9 Hare, 627. 

16 Jur. 586. 

King vs. Barrett, 2 Y. & J. 32. . 

Hemings vs. Pugh, 4 Giff. 456. | 

12 W. hh. 44; 9D. TJ. N.S. 292. 

A bill will not lie for mere money demand, which can be per- 

fectly well ascertained at law. 
Barry DS, Stephens, 31 DL. J. Ch. 786. 
Smith vs. Leveaux, 12 W. R. 31. 
9L. T. N.S. 15 
Holmes vs. Eastern Counties R. R. Co., 3 Kay & J. 675. 
Al rastwith R. R. Co., &. Piercy. 
10 L. T. N.S. 778. 
Darthey vs. Clements, 6 Beat. 165 
O. Mahony vs. Dickson, 2 Sch. & Lef. 400. 

Complication of accounts, where the receipts or items are all 
on one side, if ever sufficient ground for intervention of equity, 
must show a very strong case of entanglement. 

Padwick vs. Stanley, 9 Hare, 627. 

16 Jur. 586. 

Foley vs. Hill, 1 Ph. 399. a 
IS LS. NLS. 

Frietas vs. De Santos, 1 Y. J. 574. 

Where there is an effort to give equity jurisdiction by a gene-. 
‘al charge that accounts were intricate, and cannot be taken 
without the aid of equity, the bill must disclose circumstances and 
facts showing the intricacy of the account, or the bill will be dis- 
missed. 

Bowles vs. Orr, 1 Y. & Cole, 46 


~ 
/~ 
— 
. 


soe 
ie 


Padwick vs. Hurst, 18 Beat. 575. 

18 Jur. 763. 

Norris vs. Day, 4 Y. & Cole Ex. Eq. 475; 10 L. J. N.S. 43. 
Jones vs. Munnd, 3 Y. & Cole, 347. 

Phillips vs. Phillips, 9 Hare, 471. 

Glenie vs. Imri, 3 Y. & Cole, 432. 

Welch mon vs. Farebrother, 1 Jur. N. S. 126. 

Fluker vs. Taylor, 3 Drew, 183. 

Ranger vs. Great Western R. R, Co. 5 H. L. Ca., 72. 

Blythe vs. Whiffin, 27 L. T. N.S. 3380. 

It is idle to cite more authority on a question that has been 
settled on both sides of the Atlantic for three-quarters of a cen- 
tury. 

There is no doubt that the law in England permits the chan- 
cery court, once having acquired jurisdiction of a controversy by 
reason of right to injunction or other equitable relief, to proceed 
to final disposition of a certain class of cases, even though part of 
the relief granted would be properly sought for and granted by a 
court of law, 

With the constitutional right to trial by jury, and the stata- 
tory prohibition against resorting to equity where there is plain- 
adequate remedy at law, as they exist in this country, it would 
seem that the courts in this country have adopted this rule to a 
greater extent than should have been done: as for instance where 
the rule of recovery of rents and profits is that the recovery may 
be for both actual rents and profits actually received, and on the 
charge of negligence or unproduced conjectural profits, while an 
equity court might have cognizance as to the pretended actual 
profits or rents, It is doubtful if there ever was jurisdiction of 
the question of conjectural profits lost by negligence and tort 
sounding simply in damages, A prudent chancellor would at 
feast send that issue to a court of law to be tried, and if he de- 
creed at all, would decree upon the verdict of a jury. 

‘he bill in this ease was argued in the Circuit Court, and 


Stated in the opinion of the district judge to be in part a bill for 


discovery. There have been many rumors as to who drew the 
bill; while this question may never be settled, the bill on its face 
establishes that whoever was the author, he did not know the 
frame, purpose, or office of a bill of discovery. 

It is clear that the pleader did not know that a bill tor dis- 
covery is nota bill for relief, and that ordinarily if a plaintiff 
seeks in the same bill discovery and relief, the bill will be held 
bad for both, on general demurrer ;’and that the course adopted 
in this country of entertaining the entire case if discovery is 
shown to be proper, is at variance with the current of English 
authorities, and is in this country subject to conditions and limi- 
tations, one of which is, that the relief indicated as proper by 
discovery, must be of such character as a court of equity can deal 
with and grant relief. 

It is difficult to comprehend how there can be in the chancery 
courts of the United States a decree for unreal conjectural 
profits in the way of punishment, without sending the question 
of the quantum of conjectural punitive profits to a court of law, 
as an issue, where the defendant may have the verdict of a jury, 
and the decree in equity be based upon the finding of the jury 
certified back. Doubtless a prudent chancellor would take this 
‘ause in reasonable anxiety to preserve to the defendant his con- 
stitutional right to have the issue settled by a jury. 

But, assuming that the doctrine of entertaining the entire 
case, if there be anything of equity in any part of the bill to have 
been adopted and rightfully in force in this country to the fullest 
extent ever practised in the English courts, the bill in this case 
discloses no feature of equity, either in statement or prayer, upon 


which equity cognizance of other matters or relief can hang, 


1 Story Hq. Jur. Ed. 1879, § 71, 7-. 

The rule, as it is in England, is well stated in Mitchell vs. 
Green, 10 Met. 101, and Story Hy. Pl. 4 312, 545; Pease vs, Pease, 
10 Met. 395; Pool vs. Lloyd,5 Met, 525; Ahrend vs, Adierne, 118 
Mass. 261; Walker vs. Brooks, 125 Mass. 241; Haskins vs. Barr, 


106 Mags. 48. 
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The doctrine being that a bill cannot be maintained for dis- 
covery if it cannot be maintained for relief, unless the bill shows 
that the discovery is in aid of a suit at law, or the defence of a 
suit at law, either actually brought or about to be brought. 

This court, in an early case, Brown vs. Swan, 10 Pet, 497, laid 
down the conditions under which a complainant could invoke 
equity for discovery. declaring that it is indispensable that the 
bill shail show : 

ist. That a court of common law cannot compel the testi- 
mony sought after to be given or produced. 

2d. ‘That there are no witnesses to prove the facts sought 
to be wrung from the conscience of the defendant. 

3d. The complainant must charge in his bill that the facts 
are known to the defendant, and ought to be disclosed by him; 
that the defendant is unable to prove the facts by other testimony 
and show for what purpose discovery is wanted, 

If the bill in the case was not leveled at a single defendant, 
and that a municipal corporation, incapable of discovery on oath, 
and from whom discovery could in no case be had, it would still 
be wanting in all of these essential requirements of a_ bill for 
discovery. 

It is idle, however, to discuss the internal deformities of the 
bill, when in form, and from the character of the defendant, and 
the prayer, ij was never intended or framed as a bill for discovery. 

The defendant is a municipal corporation, incapable of an- 
swering any bill under oath. Lawyers, familiar with remedies in 
equity, when they frame billS against corporations only possessed 
of juridical life, make some agent or officer of the defendant cor- 
poration, a defendant in the bill for the purpose of discovery, 
being careful to charge that such officer or agent /s possessed of the 
information desired, and ought to make disclosure that the com- 
plainant is in peril, or remediless, if such disclosure is not made. 

When the bill in this case was framed, it must have been 
apparent to the pleader that in the constant succession of munici- 
pal officers, no man could as an officer know more of the past 
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transactions of the corporation of which he was not at the time an 
officer, than could be secured from an examination of the public 
record of such transaction, just as open tothe solicitor for com- 
plainant for all purposes of inspection and transcript, as to any 
officer of the corporation. That concerning when the “ Blane 
tract” was platted and sold, and upon what terms, the officers of 
the city in any discovery would be compelled to go to the offices 
of notaries and the conveyance office of the parish of Orleans, all 
public records open to inspection to all persons by express law. 

As to the employment of counsel, and the pretended petitions 
alleged, addressed to the city, the counsel employed by the city 
and the petitioners could have been called as witnesses to prove all 
the law willallow to be disclosed. The defendants, whom it was 
alleged the city counsel represented on retainer by the city, are 
alive, or at least so appear on the face of the bill. All of them 
could have been called to prove their acts and relation to each 
other. A more wretched failure to set forth a case for discovery, 
cannot be found in the literature of courts, 

[f, however, the bill had not been so defective in parties and 
form, it is fatal to all pretense of being a bill for discovery, that 
the defendant is not required to answer either the bill or the inter- 
rogatories under oath. 

The sole purpose of a bill for discovery is to furnish evidence 
which the complainant cannot reach by other means. 

Phe remedy and bill was invented to obtain evidence for use 
in a court of law, in an issue at law; the bill was never necessary 
in astrictly equity cause, °s equity courts hold such control over 
parties before them that tbey could almost order the production 
of papers in the possession of parties, and compel full answer to 
any proper bill, If the complainant charged the defendant with 
suppression of papers, and averred the contents, a failure to an- 
swer was «a confession of both suppression and the @myust and 
legal effect of the writing. 


No equity court ever wasted its time and process to obtain 
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evidence, Where an indictment for perjury would not lie against 
the defendant for a false answer. 

In the case of a corporation possessed only of juridical life, 
without conscience to probe, and against which perjury can never 
lie, the courts have never entertained bills for discovery without 
joining some natural person as defendant. 

Solicitors familiar with equity procedure and powers, when 
discovery is required of a corporation, knowing that the corpora- 
tion cannot even answer the bill uncer oath, but must certify the 
verity of its answer under its corporate seal, make as defendant in 
the bill some officer, agent or person connected with the corpora- 
tion who is averred to be in possession of, or have access to papers 
and deeds inquired of, or has personal knowledge of tacts sought 
to be brought out by discovery. If the complainant be unable to 
make averment as to the person possessed of such n“ccess or intor- 
mation, the corporation is required to name the person to make 
discovery. 

United States vs. Wagner, Law Rep. 2 Ch. 482. 

Republic of Liberia vs. Roye, 15 Eng. Rep. (Moak) 44; Ist 
App. Cases, 189. 

Republic of Costa Rica vs, Erlinger, Rep. ( Motk) G90; Id 
4. Sd. 

Republic of Peru vs. Wequsin, 20 Ey. 140; 13 Eng. Rep. 
(Moak) 679. 

A bill tor discovery will not lie to procure evidence to support 
demand tor relief made in the same bill, unless the relief is de- 
mandable in equity ; nor to sapport an action of defence at law, 
unless it appears: First, that the action at law is pending or about 
to brought ; Second, that the action of defence is cognizable at 
law and not frivolous; ‘l'hird, that the evidence sought to be ob- 
tained by discovery is pertinent and admissible in support of the 
action or defence: Fourth, that the testimony cannot be com- 
pelled by the court at law. 

2 Story Eq. Jur. % 1496. 
Mitf. hq. Pl, (Jeremy) 186. 
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Cooper Eq. Pl. Chap. 6,4 5, pp. 191, 192. 

Dunn vs. Coates, 1 Atk. 288, 

Anon., 2 Pes. 401. 

Gelston vs. Hoyt, 1 Johns. Ch, 547, 548. 

(This case is elaborate in statement and conclusion.) 

[t is the belief of the bar familiar with equity procedure, that 
since the adoption of the statutes, state and federal, making inte- 
rest in the result of the suit, or being a party in the record, no 
longer an obstacle to giving testimony, and the ample provisions 
by statute to compel the production of papers in any court of 
law, a naked bill for discovery can no longer be entertained. 

The act of Congress adopting state procedure in cases at law, 
has made state statutory machinery for procuring discovery in 
cases at law a federal statute, binding on federal courts, It has 
been held that a bill of discovery does not lie since the adoption 
of this statute. 

Heath vs. Erie R. R. Co.. 9 Blatch. C. C. 316, states this con- 
clusion with torce: The element of inability in the law court to 
obtain the evidence or probe the conscience of the parties is now 
absolutely wanting; nor was it ever the office of equity to lend a 
bill for discovery, for the purpose of bringing into court, at the 
expense of the defendant, attested copies of public records of the 
conveyance office, or the public proceedings of municipal, legisla- 
tive and executive departments, of which the complainant, together 
with all the world, has the right of inspection, and can obtain 
authentic copies on precisely the same terms as the defendant or 
any other person with or without interest. 

We feel that an apology is due the court for treating as 
serious, the question whether the Circuit Court ever acquired 
jurisdiction of this case in virtue of discovery asked, demanded 
or demandable. ‘The assumption that the bill has any feature of 
a bill for discovery, is, we admit, too absurd for serious considera- 
tion. The only apology we can offer, is, that the matter was 


argued in the circuit without avail, and the monstrous decree 


SI 


appealed from, has no color of legality even in form, unless the 
bill can be tortured into a bill for discovery, as no injunction was 
asked, and no case for injunction attempted to be made in the 
bill. 

If, for purpose of argument, it is admitted that the matters 
we have so far urged against the bill are not fatal to the assump- 
tion that there is equity cognizance of the matters set out in the 
bill, the demurrer sLould have been sustained: because the com- 
plainant, quoad all matters of controversy with the City of New 
Orleans concerning the title to the lands purchased by the city 
from Evariste Blanc, coming from the succession of Clark, bas had 
her day in court, and all matters which were or ought to have 
been adjudicated, have been adjudicated in her former bill against 
the city, the billin No. 2695, 

‘This question was fairly raised by the bill, the record in 2695 
being made a part of the bill, and should have been disposed of 
on demurrer and the bill dismissed; but as the bill was not dis 
missed, but went to some kind of final hearing to save further 
consideration, the question of res adjudicata will be considered not 
only on the bill as it stood at the time of the trial of the demurrer, 
but on the case as it stood at the time of final decree, and stands 
now: that is, not only on the bill, but upon the bill, plea, answer, 
replication and proofs, 

There can be no dispute as to the rule of estoppel by judgment 
and decree: it is too well settled. 

Res adjudicata bears at least upon parties and those privy to 
the immediate parties, and restrains them from litigating anew 
such matters as have been previously drawn into controversy 
between them or those representing them, and have been authori- 
tatively settled by a competent court. This is undoubtedly the 
correct statement ofall judgments in personam, 

The rule as laid down in Packet Co. vs. Sickles, 6 Wall. 592, 
has been followed by this court to the extent of allowing parol 


evidence concerning matters actually litigated in a former suit, 
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where it did not apparently appear by the record, as is often 
uncertain in the record of a common law case exactly what was 
litigated; holding, that ihe plea res adjudicata applies to every 
point which was open to the party within the legitimate scope of 
the pleadings in the record, and every point which might have 
been litigated in the action under the pleadings. 
This is the rule both in common law and civil law. 

Hopkins vs. Lee, 6 Wheat. 109. 

U.S. Bank vs. Beverly, 1 How. 134. 

Chapman vs. Smith, 16 How, 114. 

Thompson vs. Roberts, 24 How, 253. 

Campbell vs. Rankin, 99 U.S, 261. 

Baird vs. U. S., 96 U.S. 430. 

Ancora vs. West, 7 Wall, 82 

The Appollon, 9 Wheat, 362. 

Durant vs. Essex Co., 7 Wall. 107. 

Nashville R. R. Oo. vs. U. 8,443.0, S, 264. 

Hebburn vs, Dunlap, 1 Wheat. 179. 

Ballance vs. Forsyth, 24 How. 1838. 

Beloit US, Morgan, 7 Wall, 619, 

Gould vs. Evansville, etc. R. R. Co., 91 U.S. 526. 

Tioga R. R. Co. vs, R. R. Co., 20 Wall. 137. 

Montgomery vs. Samory, 99 U.S. 482. 

Block ve. County Commissioners, 99 U, S, 686. 

Louis vs. Brown Lownship, 109 U. S. 162. 

Pollard vs. R. R. Co., 101 U. S. 228. 

Mason Sumter Co. vs. Butchtel, 101 U.S. 688. 

Case vs, Beauregard, 101 U.S. 688. 

Stout vs, Lye, 101 U.S. 66. 

Whiteside vs. Hazelton, 101 U. S. 296. 

Corcoran Canal Co., 94 U. S. 741. 

In determining whether the demurrer on the ground of res 

adjudicata should have been allowed, or the plea res adjudicata in 
the answer sustained on final hearing by reason of the former 


decree on the bill in 2695, it is necessary to determine whether 
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the prior suit was between the same parties, standing in the same 
capacity ; whether the former suit had the same object, and re- 
lated to the same matter in issue in the pending bill. 

The complete record in Gaines vs, New Orleans, set up as res 
adjudicata, is here in transcript, pleadings and evidence. A simple 
inspection of the record ought to settle all of the questions either 
in the affirmative or negative. 

The record settles the question in the affirmative most un- 
quulifiedly, No better illustration of a case possessing all of the 
conditions necessary for estoppel by judgment could be invented 
as illustration. 

The plaintiff in No. 2695 is the plaintiff here. ‘he char- 
acter or capacity in which she sues is stated in both bills, in almost 
identical verbiage. 

The portion of the bill in the pending case, in which the 
capacity of the plaintiff and the source of her title are set forth, 
was evidently copied from the bill in 2695. In both bills she 
claimed as legitimate child and universal legatee under the pre- 
tended will of 3813. ‘The land claimed in both bills is the same ; 
in the bill in 2695, the land claimed of the City of New Orleans, 
defendants in both bills, is described as the first lot of the five lots 
described in the bill. 

The bill charges: 

“That the said lots and parcels of land, as above numbered 
and described, are now in the possession of, and held and claimed 
‘ by the said defendants in the following manner, to-wit :” 

“1. The following is the text of the description of ‘ Lot 
[sae 

“1. A certain tract, lot or parcel of ground, with all of the 
“ buildings, rights, ways and improvements thereon, of an irregu- 
“ lar form, having about eleven arpents fronting on the Bayou St. 
“John, and bounded by the said bayou, the Canal Carondelet, 


“the road called Bayou Road and D’Orgenois street, containing 
altogether about two hundred and forty superficial arpents,”’ 


(Ree. Vol. 6,6191, 6192. 
The bill in 2695 charges that the city claims title from Eva- 
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riste Blanc, who purchased from Relf and Chew, executors under 
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the probated will of 1811, who acted as attorneys in fact of Mary 
Clark, universal legatee under the will.of 1811. 

The bill in the present case describes the land claimed as the 
same land claimed in suic No, 122 and in the bill in No, 2695, and 
makes the latter bill a part of the present bill “for certainty” : 
declares that the city claims title by the same chain of title from 
Relfand Chew, us executors under the will of 1811, or as attorneys 
in fact of Mary Clark, the legatee, and by repeated reiteration 
declared it to be the same land sued for in both No. 122 and No. 
2695; and avers that by the decree of the Supreme Court ia bill 
No. 2695, the title of the city was held bad; that complainant was 
decreed possession ofall of the land found in the possession of the 
city when the bill in No, 2695 was filed. 

The parties were the same; the lands sought to be dealt with 
the same in both bills. 

The next inquiry is, what was the dispute, and what was 
tried, or ought to nave been tried in 2695, the former suit, 

The bill in No, 2695 was an ejectment bill, not directly cog- 
nizable in equity, but held in equity, and the defendant deprived 
of jury trial, because, it is said, that this course avoided multipli- 
city of suits, and being cognizable in equity, for that reason equity 
drew to itself capacity to not only decree possession, but compel 
account of rents, revenues and profits. 

The bill in 2695 was drawn in accord with that theory. It 
avers that the defendant, the City of New Orleans, had from the 
date of the conveyance to the city from Evariste Blane, in 1834, 
received rents, profits and revenues, the exact amount of which 
complainant was ignorant, and demanded discovery of the said 
amount. The prayer was for delivery of possession; that the’ 
defendant be decreed to have held the land as the trustee of the 
complainant, and deliver up tovher “the rents and revenues thereof, 
and that an account be taken of the said rents and revenues from 
the time the said property was taken possession of by said defend- 
ants, with interest ; and that said defendants be decreed to pay 


the same to your oratrix.” The matter at issue then, and the 
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matter tried, or which ought to have been tried, was as broad as 
any possible controversy between an owner of legal title and a 
disseizor. The question of title and possession, and the amount 
of compensation due from the disseizor by reason of wrongful 
adverse possession, were up for arbitrament, 

The bill in the case on appeal, avers that as the plaintiffin No. 
2695, the complainant recovered all of the land found in the posses- 
sion of the detendant, when the bill was filed, and all of the rents, 
revenues and profits found to be due her by the master for the 
wrongful adverse possession of the defendant. That she had both 
branches of relief prayed for, and that relief came in the form of 
a final decree in the case in equity, was to support an action or 
defence at law, pray to be again put in possession of property 
decreed to her in 2695, but averring in substance that by reason 
of the blunder of not bringing her ejectment bill against the actual 
possessors at first, she was compelled .to bring the Agnelly and 
Monsseaux bills, and that these bills have passed Lo final decree: 


she prays that the city be compelled to pay these decrees, “ and 
“that said defendant may he decreed to make full discovery of the 
“ matters and things herein set forth, pnd come toan account with 
‘your oratrix, to be taken by and under the direction of this 
‘“ Honorable Court, of the fruits, revenues, profits and value for 
“ the use of said property since the 21st September, 1834, and to 
“pay over to your oratrix whatever shall be found due by said 
“ defendant upon the taking of said account, and that said ae 
“count include, not only the amounts of fruits and revenues and 
‘value for use actually derived and received trom said property 
‘ but likewise such fruits, revenues and value for use as could 
“have been derived from the same by ordinary good manage- 
*“ ment had she been left in the quiet possession of said property ; 
“and further, that said account include the fruits, revenues and 
‘value for the use of said property during the period from said 
“21st September, 1834, to the said respective dates when the said 
“City of New Orleans and the First Municipality passed said 
“ illegal acts of sale of portions of the same to other parties, as 
‘also the truits, revenues and value for use of said property trom 
“ the dates of said respective sales to said other parties, pretended 
“ purchasers, who then and thereby took possession of respective 
“ portions thereof, by the will, desire, consent and fraudulent 
‘acts of said City of New Orleans and First Municipality up to 
‘ the time and times when said respective purchasers or their vendees 
‘ surrendered, or shall surrender the possession of the same to your 
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“ oratrix ; and that said City of New Orleans be held and decreed 
‘“ bound and indebted for the same ia solido with said respective 
“ other and subsequent purchasers.” (Ree. Vol. 1, 13). 


The bill, as matter of detail, or suggestion to the court, fur- 
ther prayed that in taking the account the “judgments” in the 
ejectment bills against Monsseaux and Agnelly be taken in so far 
as damages decreed to be the true amount due from the city, for 
the period of occupancy of the last holders found in possession. 

It is idle to enlarge on the self-evident proposition that both 
bills pray for the same relief, as far as accounting is concerned, or 
that if the dishonest measure of demand in accounting, set up in 
the bill on appeal, was ever the measure of complainant’s right 
to recover, it was the measure when the former bill in No. 2695 

ras filed and decreed upon ; for that bil‘ was for all of the lund, 
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and all of the fruits and revenues and “value for use,” whatever 
that phrase may mean, which the complainant was entitled to 
have or receive from the city by reason of the purehase of the 
“Blane tract” from Evariste Blanc, in 1834, and_ its subsequent 
platting into lots, and sale at auction. This court in that case 
held the city to be holder in bad faith, and subject to all the dam- 
ages and liabilities attaching to bad faith possessorship of realty 
under the law of Louisiana. The Circuit Court decreed in that form, 
and has adhered to that view at all tim?s since, and has enlargea 
the law of Louisiana in that particular, until it is no longer recog- 
nizable by the bar. The law, as administered by the Circuit 
Court, is the same now as it was when application was made for 
decree under the mandate of this court in Gaines vs. New Orleans, 
this celebrated case No. 2695, 

The demand of Mrs, Gaines for real and putative profits, tor 
the period when the city was in possession, and for aetual and 
putative profits and damages while the city was out of possession, 
and possession was held adverse both to the city and Mrs. Gaines, 
if ever a demand against or liability of the City of New Orleans 
was in full force,as a demand when the bill in No. 2695 was 
filed and decreed upon, and was or ought to have been litigated 


and adjudged in that bill and in that decree, 
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If, at the time decree was passed at the circuit, on the man- 
date of this court, Mrs. Gaines was not in possession of all of the 
property acquired by the city from Blanc, the bill in that case 
should have been kept open until there was possession, when the 
account could have been closed under this extraordinary system 
of accounting. The decree on the mandate passed in the Circuit 
Court was framed in the usual form, and did leave the case open 
for the consideration of all relief for which the complainant might 
importune, 

The decree is made an exhibit to the bill here on appeal, and 
is given in extenso on page 17 of the printed record. 

[t cannot be disputed that the parties, the land and relief, in 
s0 far as the pending bill asks relief, were the same in both bills, 
and that the parties stood in the same capacity in the litigation 
in both cases, that all of the conditions requisite for res adjudicata 
exist, 

While it is not a matter of discussion, what, under the plead- 
ings and issuesin No. 2695, ought to have been adjudged, it may be 
worth inquiry to ascertain what was tried and adjudged in that case. 
In the statement of the case, we have shown the steps taken 
to obtain a larger decree than Justices Bradley or Woods, holding 
the circuit, were willing to give, and how Mrs. Gaines came into 
court in propria persona, to ask what her counsel were doubtless too 
modest to ask, that is, for both land and purchase price, and that 
the city be: held as trustee or agent for complainant What was 
asked and litigated, and what was decreed, is set out ‘vith exem- 
plary clearness in Gaines vs. New Orleans, 1st Woods Rep. 104, 
where the court passed upon the application of Mrs. Gaines to 
expand the case, and decree trusteeship, and give her both land 
and the price for which the city sold the land that had passed out 
of its possession. 

The decree rendered and accepted by the complainant, as set 
forth as part of the pending billas “ Exhibit B,”’ Ree. p. 17, de- 


monstrates that there was litigated and settled by decree: 
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Ist. ‘hat complainant was the only legitimate child of 
Daniel Clark ; 

2d. ‘That she was exclusively invested with the character of 
the only legitimate child of Clark, and as such entitled to inherit 
his estate ; 

3d. ‘That she was the universal legatee of Clark, and entitled 
to all of the estate of which Clark died seized, subject to the pay- 
ment of certain special legacies named in the will of 1813 

4th. That the property purchased by the city from Evariste 
Blanc was a part of the succession of Clark ; that all conveyances 
in the chain of title from Relf and Chew, down to and including 
the conveyance to the city, were waste paper: in all things null 
and void, and did not alienate or affect the title of the complain- 
ant; that all of the grantors and grantees in the chain of paper 
title, had full notice of the absence of all title, and knew the con- 
veyance to be void, and a fraud on the rights.of Myra Clark 
Gaines ; 

doth. That all of the “ Blanc tiaetv’? remained undisposed of, 
these conveyances to the contrary notwithstanding, and stood as 
part and parcel of the succession of Daniel Clark, and therefore 
the property of the complainant ; 

6th. ‘That the complainant, as legitimate and only child, and 
universal legatee of Clark, was justly entitled to “all the yearly 
rents and profits accruing from thesame since the same came into 


the possession of the said defendant, to-wit: on the 26th of Sep- 
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tember, 1834,” subject to the reservation in a subsequent portion 
of the decree, “to be made according to the laws of Louisiana,” 
and that a master be appointed to take the account ; 

7th. That the city, at the time of filing the bill, was not, nor 
since that time had been in adverse possession of all of the land 
in the “* Blane tract,” but had sold and disposed of all of the land, 
except that portion described in the decree, to-wit: the square 
upon which the draining machine was located, and the squares set 


apart as a public square ; 
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8th. That the city deliver up to the complainant all of the 
land so found to be in its possession, and account for the profits of 
said portions so ordered to be surrendered ; 

9th. That John B. Weller act as master to take account of 


“the yearly rents and profits of the said portion of said land now held 
“ as aforesaid by the defendant, the city of New Orleans, from the 
“ time said land came into the possession of said defendant on the 26th 
“ day of September. 1834, and of all other poitions of the said tract 
‘“ of land set forth in said answer of defendant on exhibits thereto an- 
‘nexed, from the 26th day of September, 1834, to the day and date, 
“ when the defendant, the City of New Orleans, sold or disposed of the 


“ same to other parties.” 

The decree passed upon the entire question of title and liabil- 
ity of the city from having purchased from Blane, and for having 
held a portion or sold a portion to others. Kverything that 
was or ought to have been adjudged, war adjudged in the most 
formal manner, 

‘he proceedings for settling decree on mandate are to be 
tried. (Rec. Vol. 7, 7396 et seq.) 

All the proceedings before the master in No. 2695 are here in 
transcript, leaving no mystery concerning what was litigated 
before the master. The report of the master, Weller, is to be found 
Rec, Vol. 7, p. 7406 et seq., the record, containing all of the proofs, 
and a full report of his proceedings, with full tables of his various 
estimates. 

The proceedings before the master were conducted by Mrs. 
Gaines herself, in propria persona, her factotum, Wilder, doing 
much of the swearing. ‘The master found, as to the property sold 
by the city, that the city received no rents, revenues and profits. 
As to the land in possession of the city as site of the draining ma- 
chine and public park, he made three estimates of amount due, 
On exceptionto his report the court decreed the smallest estimate 
correct in amount, little more than $125,000, ‘The decree was 
appealed from by the city and affirmed by this court. 

The complainant presented all manner of demands tothe 
master, amongst others, a claim for account for waste. In his 
report, the master stated that such demand had been made, but 
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that there was no proof of waste in cutting timber, as asserted. 

This inquiry went back to the master again, and on May 12th, 
1871, he reported on the claim, sending in the evidence with his 
report. This report is to be found Vol. 7, page 7493 et seq., and 
is a curious illustration of the facility with which Mrs, Gaines 
could change front when it served her interest todo so. It served 
her interest on the trial of the case on appeal to make out that 
the “ Blanc tract” was at the date of its purchase in condition to 
be used at once for building purposes in order to swell the 
account of revenues that “ought to.have been received.” In 
the inquiry before master Weller, she wanted damages for waste 
in cutting swamp cypress timber on the “ Blanc tract,” and 
called a number of witnesses, Wilder amongst others, to show that 
there were a large number of cypress trees on the land worth two 
dollars per tree, and timber enough in excess to make one hundred 
and fifty cords of wood per acre. Ree. Vol. 7, 493 et seq. This 
is an indication of what the complainant understood could be 
determined in this case No. 2695, 

The complainant never appealed from the decree in this 
cause, although the defendant did appeal. On the afirmance of 
the decree rendered by the Circuit Court, the sureties paid the 
money into court, amounting, principal and interest, to the sum 
of $139,720, and it was distributed amongst lien holders as shown 
by the decree here in transcript (Rec. Vol. 7, p. 7541). All of the 
funds went to discharge obligations of the complainant. 

As shown in the bill and proof in support of the plea res 
adjudicata, all of the conditions of a complete bar to the present 
action by estoppel by judgment exist, surrounded by all of the 
conditions necessary to make the bar complete as against any 
subsequent demand for account. 

Cunningham vs. Ashley, 45 @ o2, 485. 
Jackson vs. Lodge, 36 LoL. 28. 
Warren vs. Cummings, 6 Cush. 103. 
Simpson vs. Hart, 1 Johns. Ch. 91. 
Kingland vs. Spalding, 3 Barb. Ch. 341. 
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Gardner vs. Buckbee, 3 Cow. 120. 

Burt vs. Sternberg, 4 Cow. 559. 
Ethridge vs. Osborn, 12 Wend. 399. 
Einbury vs. Conner, 3 Coms, 511. 
Doty vs. Brown, 4 Coms, 71. 

Castle vs. Noyes, 4 Kern. 229. 

Gelson vs, Hoyt, 1 Johns. Oh, 543. 
Hoyt vs. Gelson, 13 Johns. Ch. 141. 
Holmes vs. Remsen, 7 Johns. Ch. 286. 
Egleston vs. Knickerbocker, 6 Barb, 458. 
Orgsby vs. LaFarge, 2 Coms, 112. 
Daroue vs. Fanning, 4 Johns. Ch. 199. 
Newcomb vs. St. Peter’s Church, 2 Sand. Oh. 636. 
O’ Brien vs. Heeny, 2 Edw. 461. 
Lansing vs. Russell, 13 Barb. 510. 
Burhans vs. Van Zandt, 3 Seld. 523. 
Bellinger vs. Craiqne, 31 Barb. 534. 
People vs. Supervisors, 27 Cal. 675. 
Stewart vs. Stebbins, 30 Miss. 81. 
Barker vs. Cleveland, 19 Mich. 235. 
Hooker vs. Hubbard, 102 Mags. 242. 
White vs. Simonds, 33 Vt. 180. 

Day vs. Valette, 25 Jud. 43. 

If it be claimed, in support of the present bill, that the decree 
for account in the former bill against the city was only for a part 
of the amount due Mrs. Gaines, and that the decree prayed for in 
the bill on appeal was simply to supplement the inadequate rem- 
edy granted underthe former bill, the answer is, that the former 
bill, in so far as it granted any affirmative relief on final decree, 
was a case at law administered in equity, not by reason of any 
direct equity cognizance of the matter decreed, but by reason of 
incidental matters, to avoid multiplicity of suits being the 
chief alleged ground of jurisdiction. The law of Louisiana 
was part of the law of remedy binding on the Circuit Court 
to the same extent as if that court had tried the case as 
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ejectment on petitory action on the law side. Under the 
statute law of Louisiana, a plaintiff cannot split up a cause of 
action and sue in detail or detachments. Articles 91 and 156 of 
the Louisiana Code of Practice have been in continuous force since 
1825, long before Mrs. Gaines commenced any litigation as heir of 
Ciark. 

Article 91 relates to the jurisdiction of the court as to 


amount, and ends in its last paragraph : “ But if one in order to 
“ give jurisdiction to a judge, demand a sum below that which is 
“really due him, he shall be presumed to have remitted the ove- 
“plus, and after having obtained’ judgment forthe sum he had 
‘* claimed, he shall lose all right of action for that overplus.” 


lt. may be claimed that this article is special and applies only 
to cases where the plaintiff has abated demand to give jurisdiction 
to a particular court. If this is true. still Article 156, C. P. is con- 
clusive. 

Article 156. “fone demand less than is due him, and do not 
amend his petition in order to augment his demand, he shall lose 
the overplus.” 

0th of these articles have received judicial coustruction by 
the Supreme Court of the state. 

MeCaleb vs. Estate Fluker, 14 Ann. 316. 
Brandagee vs.. Chamberlin, 2 Rob. 207. 
Pascoen’s Widow vs. Pavia, 14 La. 135. 

[t will not be disputed that this is a firmly established part 
of the law of remedy in Louisiana, and has been in full force and 
operation since 1825. 

The rule as stated in La, C. P. 156, is exactly the rule that 
has always prevailed both in equity and common law courts. 

Rockwell vs. Longley, 19 Pa, St. 508. 
Smith vs. Weeks, 26 Barb. 468. 

Fulton vs. Matthews, 15 Johns, 482. 
Jackson vs. Colver, 16 Johns. 487. 
Beckford vs. Cooper, 41 Pa. St. 146. 
Logan vs. Caffrey,30 Pa. St. 196. 
Weckensham vs, Wheedon, 83 Mo. 561. 
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Bancroft vs. Winspear, 44 Barb, 209. 
Guernsey vs, Curser, 8 Wend. 492. 
Stein vs. Steamboat, 17 Ohio St. 471. 
Mandeville vs. Welsh, 5 Wheat. 277. 
Barksdale vs. Green, 29 Ga. 420. 
Ewing vs. MeNairy, 20 A. St. 321. 
Walker vs. Ames, 2 Cow, 428. 

Rogers vs. Higgins, 57 Ill. 247. 

Stockton vs. Ford, 18 How. (U. 8.) 420. 

The bill on its face shows prescription of one year prescribed 
for quasi offenses by the law of Louisiana. 

The final decree awarding possession and ejecting the defend- 
ants in the Monsseaux and Agnelly ejectment bills, were more 
than one year old when the present bill was filed, any wrongs and 
torts of the City of New Orleans in urging the defendants in the 
new bills to resist recovery if committed and actionable, were 
actionable only as wrong doing and tort, All the offenses charged 
against the city are charged as having been committed before the 
final decree in the ejectment bills against actual occupants of the 
“ Blanc tract” who had not prior to these suits been sued in any 
form, 

The pretended right of recovery set forth in the pending bill 
is based entirely on acts of the City of New Orleans committed 
since the purchase from Blanc, and do not in any manner affect 
the complainant’s title. It is impossible to comprehend how, 
even if all the stuff crammed into the bill together, makes or 
states a cause of action either in equity or law, the complainant 
can escape the statutory prescription of one year prescribed by 
the Code of Louisiana as the limit of actions growing out of torts 
or quasi offenses. 

The appellees seem to be in this dilemma: if the action is a 
second action for an account, it is barred by the former decree ; 
if it is not an action for a second accounting, then it is to obtain 
a decree punishing the City of New Orleans for litigating in its 
own defense, and in countenancing other defendants in defending 
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against the suits of Mrs. Gaines, and is most certainly not cogni- 
zable in equity, because it is an action ex delicto sounding in dam- 
ages, and was prescribed a month before the suit was commenced, 
as appears on the face of the complainant’s pleading: 

If, on the other hand, the complainant claims that there is 
privity in the alleged contract of warranty said to be contained in 
the conveyances by the city, the answeris, that demand was only 
cognizable at law in the hands of the original warrantees named 
in the contract, and if you have inherited the right of action of 
the warrantees, the character of action necessary to enforce the 
obligation did not change from law to equity by your inheriting 
or becoming interested as obligee, if you ever did so become inte- 
rested, by the operation of law. 

Equally disastrous would it have been to have insisted upon 
the loose statement in the bill that the defendants in the Mons- 
seaux and Agnelly bills had assigned these pretended claims under 
the alleged warranty clause in the city conveyances: such a claim 
would have at once ousted the federal court of jurisdiction on the 
face of the record: for whatever may have been the actual resi- 
dence of Mrs. Gaines, and even if it was in fact such as to warrant 
her in invoking the jurisdiction of the federal court in Louisiana 
in an ordinary personal action against the City of New Orleans, 
she certainly could not bring an action against the City of New 
Orleans on an assigned chose in action mot negotiable by law mer- 
chant without pleading in some issuable form facts showing that 
the assignees of the chose in action vould have sued in the federal 
court. This she never attempted, and it does not appear; the 
presumption is that the evicted possessors of the “ Blanc tract” 
still have the residence incident to local holding possession of the 
land in the City of New Orleans. 

[t cannot be asserted that the bill shows any features of a bill 
to avoid multiplicity of actions or suits, 

If there ever existed any right of action either in law or 
equity growing out of the stuff compressed into the bill, it always 
was one action, with one complainant and one defendant, whether 
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brought in law or in equity, and concerned only one pareel of 
ground ; the division of the Blane tract into lots and blocks is one 
of the “ frauds” and “ wrongs” charged as basis of indivisible rem- 
edy as to the entire tract. 

We respectfully submit that the demurrer to the bill was well 
taken, and should have been maintained in the Circuit Court, and 
the bill dismissed as a pleading which, if it discloses any known 
cause of action cognizable by any court, is certainly not cognizable 
in equity. It seems like trifling with the court to deal with the 
case as if it had any possible merits, and but for the extraordinary 
result reavhed in the Circuit Court on a supposed dealing with the 
merits, we would rest the case on the demurrer, 

The case is as lame and decrepid in fact and proofs, as it is in 
the pleading in the bill. 

‘The bill should have been dismissed at the trial in the circuit, 
as unsustained by proof, even if the assumed law was correctly 
ascertained. 

We will deal with some of the minor items of the bill before 
considering that portion of the deeree which is said to deal en- 
tirely with accounting for putative profits. 

The last item of decreed indebtedness named in the decree is 


“the further sum of thirty-four thousand dollars ($34,000), the 
‘amount of costs heretufore taxed against the several defendants 
“in the suit of Myra Clark Gaines vs. P. H. Monsseaux et als., 
“ numbered 3663, and Myra C, Gaines vs. P. V. Agnelly et als., 
“numbered 6085 upon the docket of this court, the names of said 
“defendants being set forth in schedules or exhibits ‘Cl’ and 
“ C2” annexed to the complainant’s bill of complaint, with inte- 
“rest at the rate of five per centum per annum till paid, from 
“ January 10th, A. D. 1881.” 


The only proof of any kind relating to measure of damages 
produced by complainant in the entire course of the case, was the 
evidence before Sabourin in the premature accounting and re- 
turned by him with his report. 

Objection had been made to Sabourin that he would or could 
use his position to attempt the collection of his costs in the two 
ejectment cases, allowed him as master, by making the demand a 


charge against the city in his pretended accounting. 
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Counsel for the city watched his course with extreme vigi- 
lance to detect the first appearance of any such design. No proof 
of any taxation of costs was produced before the master, and we 
can find none in all of this mass of printed records, including com- 
plete transcripts of both the Monsseaux and Aguelly record. 

If the costs had never been taxed, as required by law, the 
record of that taxation should have been in the record of these 
cuses. 

[t is undoubtedly a fact that there never was even an attempt 
to tax the costs in either of the causes, and for that reason uo 
record of the taxation could be produced or was produced on the 
trial. If the city was to be held the debtor for this monstrous 
bill of costs, it had the right to regular taxation and to contest 
the accuracy ofthe taxation. 

Nothing can be more clear that the even $34,000 alleged costs 
did not accrue under the statutory fee bill, and if there ever was 
any foundation for this portion of the decree, it must rest upon 
extraordinary allowances made on appeal to the discretion of the 
court in matters not enumerated in the bill) We have read and 
re-read the record to find proof of the amount of costs allowed and 
taxable against the defendants named in “C1,” ‘‘ C2.” filed with 
the bill. and cannot find even the basis upon which fee bill allow - 
ances can be taxed. The item of $34,000 stands utterly without 
proof. If it can be chargeable to or decreed against the defend- 
ants as costs incurred in the Monsseaux and Agnelly bills, the 
statutes relating to taxation of costs in the federal court require 
the bill to be supported by affidavit. The man does not live who 
could swear $34,000 to be the correct and true amount of taxable 
costs in these cases, 

But, suppose it be conceded, for the purpose of argument, 
that when taxed lawfully the costs in question will amount to 
the sum of $34,000, by what principle of law does the complainant 
become entitled to a decree for money, not one cent of which, in 
so far as the record shows, was ever due her in fact or by the opera- 


sion of law. 
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The costs, if chargeable as costs. are due to the officers of 
the court: only such costs as were made or caused by the com- 
plainant are primarily due from her. The costs made by the de- 
fendants are primarily due from the defendants. ‘The obligation 
to pay the entire costs is imposed upon the defendants in the eject- 
ment bills only by the terms of final decree. That portion of the 
decree in no manner added to the assets of the complainant, but 
must be satisfied by the payment to others than the plaintiff, to- 
wit: the officers of the court to whom the costs ure due. Those 
Officers are the only persons who can discharge the judgment 
quoad costs, by entering satisfaction. 

The conditions which must concur to give the complainant a 
right to recover costs, even of the defendant, beyond the statute 
allowance of trial docket and deposition fees, are, that the costs 
have been legally incurred and legally taxed; that the plaintiff 
has paid and discharged all of the costs tared, and holds subrogation 
in fact or in law of the right of ‘the officers of the court to the 
costs taxed, 

No such showing was made nor could be truthfully made. All 
who knew Mrs. Gaines, knew that it was contrary to her religion 
to pay even her own costs if she could avoid the necessity and 
get official action without payment. 

The decree in tavor of Mrs. Gaines for costs not due to her, or 
paid by her, to those to whom due would, in a case of liability to 
pay costs apparent on the record as a charge against the defend- 
ants, or to the real parties to whom the costs were actually due, 
subject the defendant to liability of double recovery against him. 

No showing for the recovery of this $34,000 costs is made in 
the bill, or attempted in the proofs. 

It is idle to argue that: there never could have been any 
liability on the part of the city to pay these costs to those to 
whom the costs are due, if the amount was correctly taxed, and 
there had been averments and proof concerning this item in the 
decree. The proposition is too monstrous and absurd for notice, 


It is possible, if the parties claiming to have warranty 
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from the city were to sue on the supposed covenant and should 
recover, that if they had paid costs properly incurred and prop- 
erly taxed, they might recover costs actually paid in defending the 
title, on proof that they had paid the costs, This suit is not on 
any covenant of warranty, nor is it by a plaintiff who could sue 
on the warranty of her own right and who shows no subrogation 
and could not show subrogation if she had it without sending her 
case out of the federal court even if it had been otherwise properly 
instituted at law, on the law side of the court. 

The remaining items of the decree. $1,925,667 83, alleged 
profits trom 1837 down to the date when the accounting against 
the defendants in possession commenced, and the $950,110, is said 
to be-the aggregate total of rents and profits decreed in the Mons- 
seaux and Agnelly ejectment bills, can be dealt with as the ac- 
counting portion of the decree covering the time from 1837 down 
to the date of the decree, 

ven if the law is as held by the district judge on the hearing 
of the demurer and on final decree, the decree is wrong. If it be 
assumed that the city has been guilty of all of the torts stated or 
hinted at in the bill, the result has not been to keep the com- 
plainant out of possession from 1834 or 1837, by or through any 
fault of the City of New Orleans, 

From 1813 until 1832 the complainant avers she was ignorant 


of her alleged and subsequeatly adjudicated parentage. This, if 


true, was the fault of a reticent guardian and alleged father, 8. B. 
Davis, and « most unnatural mother, who should have disclosed 
to her child her real parentage and relation to Daniel Clark if she 
could, without involving her child in shame and bastardy, which, 
if true, it was a mercy to conceal. If Myra was legitimate, the 
act of concealment of the mother was a crime, 

The city was not in fault in this act; it is not claimed that 
an officer of the city ever knew either of the pretended legitimacy 
and heirship of Myra Clark Gaines, or of the unnatural conceal- 
ment by her mother. 

The only evidence upon which any court has decreed the 
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heirship of Myra Clark Gaines has been the pretended declaration 
of Clark in the will of 1813, and in the institution of the alleged 
universal legateeship said to have been conferred in the will of 
1813. ‘That will, it is alleged in the bill, was spoliated, destroyed 
or concealed, Thisis not alleged to have been the act of the city, 
but was always charged by the complainant to have been the act 
of Relf, one of the executors under the will of 1811. For the spo- 
liation of the will of 1813, and all of the alleged delays consequent 
from that act, if ever committed, the city cannot be held to be in 
blame, 

When the city purchased the Blane tract, the record of — title 
stood legally correct on its ftacee—original ownership by Clark, at 
the time of his death, the will of 1SL1 probated the universal lega- 
tee under that will, Mary Clark, in possession under the proper 
decree of the proper probate court. A sufficient title by convey- 
ance from Mary Clark to Evariste Blanc, a sufficient conveyance 
from Blane tothe city. Itis to be hoped that courts will not 
often be called on to decree a municipal corporation guilty of 
fraud and bad faith in taking such title on the iaith of the opinion 
of the best lawyers of that day that the title was indefeasible and 
good. 

The pretended heir, if she knew of her heirship in 1832, 
remained quiet, made no pretension or manifestation until 1834, 
when she instituted some proceedings in the probate court looking 
to the probate of the alleged will of 1813. Vhis proceeding 
dragged on unti' the 8th of June, 1836, when she was non-suited 
in the probate court: for this fruitless two years of litigation the 
city was not in fault. 

She took no further steps towards recovery of possession of the 
Blane tract until the suit No. 122, filed July 28, 1836; in this bill 
she of her own fault blundered, setting up title under a will never 
probated. For this blunder, and the consequent delay caused in 
going to the Supreme Court on difference of opinion between judges 
on the circuit as to the power of the court to hear the cause or 


grant relief, and as to the form in which proceedings should be 
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conducted, and for the fact that her bill was dismissed in the Cir- 
cuit Court after she had changed front and stood claiming one-half 
of the estate as assignee of her mother, and four-fifths of the bal- 
ance as forced heir, and the affirmance of this decree by the Su- 
preme Court, the city was not in fault. Nor can it be held in 
fault because the Supreme Court in Gaines vs. Relt held her to be 
an adulterine bastard, incapable of inheriting as heir or legatee. 

[tis record fact, beyond dispute, that until the filing of the bill 
in the former suit against the City of New Orleans, No. 2695, the 
complainant had instituted no suit under which possession of any 
portion of the Blane tract could bein any event decreed to her, 
That bill was not filed until December 26th, 1856, more than 
twenty years atter the effort to probate the will of 1813 had been 
non-suited in the probate court (“that non-suit” was in June, 
1836). 

By her own fault she has been litigating upon a title which 
she could only claim under the pretended will of 18)3, with no 
probate and none attempted after the abortive attempt of 1834, 


until the successful experiment of 1856. By her own fault she kept 


her title in suspense, andin no form to be set up in court until 1856. 


This delay was her fault. When she filed the bill against the city 


in No. 2695, by her own blundering she undertook to recover 
possession of the entire Blanc tract on an ejectment bill against the 
City of New Orleans, not in possession of the tract at the time 
the bill was fi/ed, but holding only a small portion as a_ public 
square and site fora draining machine, ‘This fact was promptly 
disclosed to her in the answer of the city. She took no heed of 
her blundering, made no new parties, but went to final hearing. 
when her bill was dismissed on the question of her pretended title. 
That this bill was dismissed was not the fault of the city, but 
if fault at all, was the fault of the tribunal of her own selection. 
Instead of appealing from this decree when it was rendered, 
she apparently acquiesced in the decree for six years, and did not 
appeal from the decree of dismissal rendered against her bill on 
the 23d of April, 1858, until the 17th of June, 1865. The appeal 
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was not heard in this court until late in the December term, 1867, 
for this delay in steps taken towards recovery of the “Blane tract” 
the city was not in fault. ‘The delay was the result of the blun- 
dering of the complainant. 

When the mandate of this court came back, it was no fault of 
the city that there was no circuit judge in the circuit, and that the 


district judge refused to act in the case, causing a delay in obtain 


ing final decree until June, 1870, when an act of Congress had 


made a circuit jadge who was present in the circuit and a justice 
of this court had been also assigned to the fifth cireuit. 

rom 1832 to 1870, her effort to recover from the city that 
portion of the ‘* Blanc tract” held in possession by the city, was 
delayed and ineffectual from the tault and blundering of the com- 
plainant, and events over which the city had no direction or con- 
trol. 

In the suit No, 2695, in 1870. she recovered possession of all 
of the Blane tract her bill called tor. She could have made all 
of the parties in possession defendants in that bill and obtained 
possession of the entire tract but for her own blundering, 

After she had employed Stone as her counsel in 1863, she 
seems to have for the first time been advised that it was an ele- 
mentary principle that ejectment only lies against the party in 
possession, and filed the Wonsseauxz and Agnelly bills under that 
advice. These bills were the first suits instituted for the recovery 
of that portion of the Blane tract sold by the city in 1837, ome a 
the auction sales. 

The Monsseaux bill was filed in January, 1866, nearly thirty 
years after her first bill to recover the Blanc tract, in the case No. 
122, her first bill against the city, and ten years after her second 
bill against the city, 2695, was filed, and thirty years from the 
day when she alleges she first ascertained that the property 
was hers as the heir of Daniel Clark. (Ree. Vol. 2, p. 2204.) 

The Agnelly bill was not filed until four years after the Mons- 
seaux bill, on February 12th, 1870, or thirty-four years after her 
alleyed first knowledge of the title, and thirty-three years after the 
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sale of the Blane tract in lots and blocks by the city m the auc- 


tion sales of 1837. (Ree. Vol. 5, p. 5304.) 

The decrees in these cases were not rendered until April 30th, 
1877, eleven years after the Monsseaux bill was filed, and seven 
years after the Agnelly bill was filed. The defendants can never 
be in fault for such delays in chaucery proceedings. The com- 
plainant could have compelled decree sooner, particularly in a 
cause where the entire proof relied on by the complainant was 
record proof, on file in the same court, and where, under a claim 
for discovery, the defendants were compelled to set forth their 

chain ; 
ase and Giggs of title in their answers, . 

The only excuse ever set up for this delay, was, that Judge 
Durell, then district judge, was the only judge holding cireuit, and 
by reason of bis interest or tormer connection with the contro- 
versy, recused himself or would not act. 

[i was not the act of the city that put Judge Durell on the 
bench, and that he had such relation to the conttoversy that he 
could not act. As soon as Judge Durell was out of the way and 
anew judge in his place, the cases were moved to final decree 
with more than ordinary speed. 

The record establishes that whatever of delay Mrs, Gaines 
experienced in getting possession of the Blane tract, was either 
her own fault, or the result of circumstances neither controlled or 
under the control of the city of New Orleans. ‘The decree for two 
millions, principal and interest, on the face of the record appears 
to be the punishment of the City of New Orleans, imposed not 
for its wrongs and frauds, but for the blunders and fault of the 
complainant in the resort to and prosecution of remedies selected 
both as to form of remedy and the fornm by her as her own elec- 
tion, 

The various alleged fradudulent devices alleged to have been 
adopted by the city to wrong the complainant, in addition to the 
alleged wrong of purchasing from Kvariste Blanc, are too frivo- 
lous for serious consideration. The first “fraudulent and oppressive 


act’’ claimed is, that the city divided the land into blocks and lots 
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and sold to third persons. There is no allegation or proot that 
the boundaries of the land were changed or tnade uncertain, or 
that the complainant has not recovered al/ of the land, Uf it is 
urged that the remedy was made difficult because from one strong 
holder the land passed into the hands of a number of weak hold- 
ers, and involved a larger number of suits to recover possession, 
the answer is: that was your advantage; it was only by reason 
of this subdivision that you were let into chancery, where you 
could inelude the entire tract in one bill. If the complainant 
had been compelled to submit her pretensions to a jury in a law 
proceeding, she would never have recovered ¢@ square inch of land 
from the estate of Clark 

lt is eminently characteristic of the complainant that she 
should complain because the land was divided and not kept as a 
swamp, and yet in her grasping greed tor money clamorously 
claims that the defendants must pay the putative profits of city 
property. because the land was laid out into streets, blocks and 
lots. 

The next wrong charged to the city, as perpetrated to delay 
her in entorcing possession, was the defence of the suit 122, in 
which the city was a defendant. It is true that this cause was 
defended and successfully defended, and her pretended title, as 
then set up, held bad by the United States Supreme Court. The 
city had the right to defend, even if she was only able to set up 
an unsuccessful defence without being subject to damages in any 
form ot action: there can be no doubt of its lawful right to 
successfully defend against the bill in No. 122, when a recovery by 
the complainant in that bill would have been a frand in the sense 
of decreeing the woman a title which she never possessed. 

[t is incomprehensible how any lawyer should set up the de- 
fence of the city against the bill 122, as delaying Mrs. Gaines in 
getting possession of the Blanc tract, as she claimed only a part 
of the land, one-half as the assignee of her mother, and tour-fifths 
of the other half as forced heir. A suit for partition would have 
been necessary before she became the sole possessor of a foot of 
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the land; she would, if successful, only reach the state of tenant 
in common, with undivided joint title, and would have lost one- 
tenth of the property afterwards decreed to her. The defence of 
122, by the city, was, as it turned out, a benefaction to the extent 
of one-tenth of the entire tract. 

The record proof in the case upon which the district judge 
acted, demonstrates that the delays involved in the complainant 
obtaining possession of the Blanc tract. were the result of the acts 
gt the complainant as to nearly all of the delay. and as to the bal- 
ance the result of events uot coutrolled or controllable by the 
defendant. Neither law nor equity can punish the defendant for 
the delinquency of the plaintiff to the tune of two million dollars, 
principal and interest, The district judge who renaucred this de- 
cree was right when he said the complainant had no remedy at 
law for this delay: to have been strictly accurate, he should have 


added “nor in anv other forum.” 


THE BILL DOES NOT CHARGE THE COMPLAINANT 
WITH ASINGLE TORT OR WRONG, ACTIONABLE EITHER 
AT LAW OR IN EQUITY; NOR DORKS THE PROOF SUP- 
PORT AND ESTABLISH THE ALLEGATIONS OF THE 
BILL AS MADE. 

The first “ fraud” charged as basis of liability and as being in 
the language of the bill * illegal and oppressive,” is involved in 
the seventh subdivision of the bill: Chat by reason of the subdivision 
of the property into blocks and lots, ‘and its sale at auction, and 
because of alleged want of good management the city derived 
insufficient profits from occupancy. and therefore the account, as 
stated by Weller, the master, in the former case, 2695, was too 
small to be satisfactory to the complainant ; that in fact the Wel- 
ler accounting was wrong. ‘The reply to this is: that dispute 
should have been settled, and was settled in the former decree, of 
which you have aceepted satisfaction. 

The second specification of fraudulent, “illegal and oppres- 


sive’ action is hinted at in the eighth subdivision, is the rebellion 
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which overthrew the authority of the United States for a while 
in the State of Louisiana, and that she was delayed by that over- 
throw. The rebellion and overthrow of fedeial authority was not 
the act of the City of New Orleans, asa municipal corporation, but 
the act of « public enemy. The complainant was prompt to use 
the courts that the insurgent power set up, and certainly will not 
be heard to complain to a federal court that the rebellion did not 
last long enough to permit her to recover in the courts established 
by the rebellion, 

‘Lhe most astonishing traud and * illegal and oppressive’ ac r 
charged against the city, is in the eleventh subdivision, where the 
charge is, that the persons to whom thecity sold in 1836, con 
spired with the city to impede and delay her recovery. If this 

as very wrong, and there is law for the present bill, Mrs. Gaines 
should have hunted down these fraudulent oppressors, and taken 
another two million decree against them as a mild punishment tor 
their misd-eds. 

The next oppressive conduct charged, is in the same subdi- 
vision. That the city received a large sum of money as the pur 
chase price of the sale of lots and blocks in the “ Blane’’ tract, 
charged to have been $400,000, and has had the use of the money 
ever since. If this is true, what is it to Mrs. Gaines or her repre- 
sentatives: it never was her money. If she had seen fit to accept 
the price received by the city for its sales, she would have in- 
stuntly by the act confirmed all of the sales. Estoppel would 
have arrested all of ber efforts to get possession of the land or any 
account of profits. 

The next offense charged, is that the ejected in the ejectment 
bills against Monsseaux and Agnelly, petitioned the city to pay 
the decrees against them to Mrs, Gaines, and the city refused io 
do so, Of this statement in the bill there is no proof, as we will 
hereafter show. But suppose it to be true, as stated in the bill, 
and the complainant is entiled to the decree rendered in the case 


on appeal, she is face to face with her own proposition that the 
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consent of the city to pay the debts of those defendants, was not 
necessary to create the obligation to pay. If there is any law for 
the decree appealed from, the obligation to pay Mrs, Gaines all of 
the decrees rendered in the Monsseaux and Agnelly bills, it was a 
legal or at least enforcable equitable obligation which this litiga- 
tion had passed into the form of a decree, The refusal of the city 
to stand as the direct debtor of Mrs. Gaines, did not, if there be 
any law for the decree rendered in this cause, in any manter im- 
pair the position of Mrs, Gaines, as obligee, or add anything to 
the city’s liability. 

If, on the other hand, the city was not bound in law to pay the 
decree to Mrs, Gaines, the city had full right to refuse to do so, 
and incurred no additional obligation to her in refusing. 

It was atangled brain that conceived that the refusal of the 
city to pay even a binding obligation of its own in ‘any manner 
changed the character of the obligation by the refusal to pay on 
demand. It is curious to examine the proof offered before master 
Sabourin, in attempted support of the application to the city to 
pay the debt of others. 

The first attempt at evidence of any kind was the interroga- 
tion of the defendant in the bill. The defendant answered that it 
knew of only one petition, that document was attached to the 
answer, and is a document which does not disclose who the peti 
tioners were, «The actorney who wrote it simply represents that 
he represents a large number of the defendants in the ejectment 
suits, and seems also to represent Mrs. Gaines. That the docu- 
ment was drawn up by heror under her dietation, is evident from 
the tenor of the complaints set forth, being the same as in the bill. 
(Document “ B’’ filed with answer, record, vol 1, p. 55.) This 
document is dated May 12th, 1579. ‘The bill was filed August 7th. 
1879. 

The answer to the interrogatory states that no action was 
had beyond a reference to the corporation counsel, and that before 
he could act the bill was filed and this liigation commenced. 


The next attempted proof on this subject was an alleged copy 
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of a petition said to have been addressed to the mayor and ad- 
ministrators of the city on May 16th, 1870. LL. Barnet and two 
hundred and twenty-three others, many of whom are not defend- 
ants in the ejectment bills, and, as far as the record shows, with- 
out interest in the matter. The proof shows that this paper was 
inspired by Mrs. Gaines, In fact, the paper, on its face, demon- 
strates the fact. The paper is given in transcript (Ree. vol. 1, p. 
121 et seq.). Upon this petition no action beyond reference for 
investigation and,report was ever had in the City Council, It 
was never refused, The bill in this cause was filed before any 
action was had. 

The next proof of petitioning was a document from the beirs 
of D. B. McCarty and others (Rec, vol. 1, p. 431). ‘This was not 
a petition begging the city to pay the debts of the petitioners, but 
a prayer that the city advance them money enough to pay costs 
of transcript and appeal. and aid them in « bond for sapersedeas 
on appeal 

This paper was referred to James McConnell, at that time 
special counsel of the city, and on the 20th of August, 1877, he 
reported back to the council in writing, stating that the master in 
the Monsseaux and Agnelly cases was piling up on every block 
in the Blane tract such enormous estimates of conjectural profits, 
and charging interest as if profits came in cash every year, 
that he thought it unjust that the decree should stand unques 
tioned, and recommended that the city provide those who could 
or were willing to appeal, with the means of obtaining a transcript 
for appeal. 

The next in order isa letter from one EK. Abell, dated Septem 
ber 6th, 1870, in which he complains that he holds property on 
the Blane tract, and that he cannot sell or mortgage by reason 
of the Gaines ejectment suits, and asks the city to release him and 
others from the suits by compromise, if compromise can be had on 
principles of justice (Rec, vol. 1, p. 2421). On this letter there 
seems to have been no action of any kind. 


The next petition in order, in which documents were offered 
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before the master, is the petition of Mrs. Gaines herself, and dis- 
closes her notion of compromise: it is given in full, Ree. vol, 1, p. 
551. ‘The document is rather in the nature of a letter of gratuitous 
business advice than a petition, and starts out with a talse state- 
ment concerning the reason of the veto by the mayor of the ordi 
nance tor the purchase of the Blane tract, and in kindness of heart 
to confer great benefits on the city, and in order that the swamp to 
day subject to tidal overflow and to inundation duriag every heavy 


continuing rainstorm, © might at av early day be the seat of wealth 
“and fashion—to be to New Orleans what the Fitth Avenue is to 
New York, | propose to execute my deed in fee to the City of New 


‘ Orleans tor the whole tract, reserving square No, , which | 
“wish to donate to the French Orphan Asylum, in aid of a large 
“sum already devoted for it, and square No, upon which | 


. 
oa 


wish to build a residence for myself, for the sum of $1.600,000 :- 
‘ being $930,391 less than L could in equity claim, viz. : 


; 


~ 


‘51 squares at the rate of those sold in 18387,......... $875,568 

* Interest on same 19 years at six per cent............ 998,147 

* Interest on same for 15 vears at five per cent........ 656,076 
Bistsrsesivins pe (sSeedeenssiuaieabineen rrrrrirras, 


The compromise was proposed to save all interested parties 
from expense. 

As the city was then governed, there were two legislative 
bodies, the Board of Aldermen and Assistant Board of Aldermen. 
Any act of legislation must have the coneurrence of both 
bodies, acting independently. ‘This application seems only to 
have reached one body, the Bourd of Aldermen, who referred it to 
a committee, where, after taking the opinion of one ortwo lawyers, 
evidently in interest with Mrs. Gaines, the matter dropped (Rec. 
vol. 1, 552 et seq). The committee, it appears, was a joint com- 
mittee of both boards, and no action seems to have been had by 
the Board of Assistant Aldermen, nor any final report to either 
board. The reason why lies in the history and scandals of the 
early days of reconstruction and its first remarkable legislature 
then in existence, but is not a part of this record. 

The only other indication of any petition to the city is con- 


tained in the deposition of John Bietry (Vol. 1, pp. 598, 599), in 
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which he states that Mrs. Gaines at some time since 1870, as he 
thinks, seven or cight years before his testimony, procured him to 
yet up another petition: she was boarding at the St. Louis Hotel 
at the time, and exhibited great interest in getting up that peti- 
tion. The petition was for compromise by the city, but what it 
contained or what became of it, whether it was ever completed 
or presented to the city, does not appear 

This, as far as we can find, is all of the attempted proof of 
petitions to the city. ‘here seems to have been no action, cer 
tainly no refusal beyond that to be inferred from non-action. 

if any action at law for this supposed wrong had been con 
templated, it would have tormented the best lawyer in the world 
to frame a petition or declaration not demurrable. 

The next fraudulent act alleged, was the alleged refusal of the 
city to respond toa eall in warranty alleged to have been made 
by the defendants in the Monsseaux and Agnelly bills, setting up 
that the proceedings being in equity, the federal court being a 
court of limited jurisdiction could not entertain the call in war 
ranty. 

This allegation is untrue infact. If the federal court had 
possessed the authority to hear a demand in warranty, it was 
elective with the parties made defendants by Mrs, Gaines, 
whether they would make the City of New Orleans defendants 
quoad them in that suit, or resort to ap entirely separate action, 
They did not elect to attempt any call in warranty, If it be true 
that Mrs, Gaines had a right to have the city called in warranty, 
and the city must be mulcted in damages because the defendants 
did not elect to call, the fault is her own in selecting a remedy in 
equity where the rule of procedure will not allow the proceeding, 
and for bringing her suit in a forum of limited jurisdiction, unable 
to entertain an issue between the City of New Orleans and _ its 
resident citizens. between whom the federal court could not arbi 
trate. 

If she had elected to institute her suit at law in the courts of 


the state, there would have been no trouble on that score. 
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It is unfortunate, also, that she was first to provoke the ruling 
that callin warranty could not be entertained in the forum she 
had selected, 

We have shown ante that when the city in bill No. 122 ealled 
for the heirs of Evariste Blanc to warrant the title conveyed by 
their ancestor, Mrs. Gaines was prompt to set up the inability of 
the court to entertain that proceeding, 

This complaint is hardly a sufficient basis for punishing the 
city to the tune of two million dollars, nor was it strictly honest 
to set it up as aground of complaint in the bill. 

The next cause of complaint is, that (the city was a party to 

er at 
the suit of Fuentes @agggp brought to recall the probate of the 
alleged’ will of 1813, too frivolous as an alleged ground or 
excuse for the decree appealed from, to merit any discussion. It 
the cause had been tried, the probate would have been recalled, or 
at least ought to have been. 

The next “ fraud” practiced by the city was Calling the com 
plainant an adulterous bastard: if untrue and not privileged, this 
was libel or slander, for which she would never have dared sue at 
law, where the truth would have been plead in justification and 
established by proof. She knew it was not safe for her to face a 
jury from any part of the civilized world on that issue. 

The day has not yet come when libel is punished in damages 
in equity courts, at least with a measure of damages of the char 
acter disclosed in this record, making the libeler pay judgments 
against third persons and pretended accounted profits that ought 
to have accrued to third persons whose very names are unknown 
either to the plaintiff or the court imposing the punishment. 

The next ~ fraudulent and oppressive act’’ for which the de 
fendant is punished, 8% averred, is that the city employed counsel 
to defend the defendants in the Monsseaux and Agnelly bills. 

This is false: the city was made defendant in the Monsseaux 
bill, and appeared by its counsel to defend that bill. The answer 
denies that the city employed counsel to appear for the other de 


fendants. 
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The complainant, in an attempt to prove this allegation. 
troduced attested copies of all of the city ordinances relating to 
the Gaines cases to be found 

‘The ordinances are here ip transcript, and are all to be found 
on pages 110, 111-113, 114 to 150, Ree. Vol. 1. and negative the 
averment in the bill in all respects. 

[n further attempt in the same direction, the complainant 
produced a copy of the contract between the City of New Orleans 
and Miles Taylor and James McConnell, solicitors for the city, 
tovether with the ordinance under which the contract was made. 
This is to be found on page 104, vol. 1, record. It will not be 
insisted that the contract tends to establish the allegations. 

The letter of James McConnell to the mayor, June 22d, 1878. 
was also introduced for some purpose not apparent, but negatived 
the pretension of employment to appear for any other defendant 
than the city, where it was detendant, and for the city where it 
was plaintiff, as in the Fuentes suit. Conscious of failure in proof, 
the complainant called James McConnell to testify as to his real 
relation to the citv. and to the other defendants. Miles Tavlor 
was dead and could not be ealled. Mr. MeConnell did not claim 
privilege, but stated his exact relation to the litigation in his depo 
sition to be found Lee. vol. 1. 608-644. Mr. MeCennell was also 
again called by the defendant; his deposition is on page 189, vol. 
|, record. Inchis deposition he states that he acted for the de- 
fendants in the Agnelly und Monsseanx bills only when retained 
by the defendants for whom he appeared. 

Not a defendant could be found to swear that the city fur- 
nished him counsel to defend the case or aid him in any de- 
fence. If the averment had a grain of truth in it there could 
have been no difficulty in establishing the-fect: for if there was 
any estoppel in the act it had become the interest of the detend 
unis inthe ejectment bills to establish the facts necessary for 
estoppel. 


but suppose it had been true that the city did furnish coun 
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sel to these defendants, moved cither by interest, charity or hatred 
of Mrs. Gaines. no such monstrous result, quoad Mrs, Gaines, could 
have resulted. ‘The sole estoppel would have been between the 
city and the defendant, tor whom the counsel was furnished ; i 
that defendant held the city warranty of title in’ binding torm, 
and should afterwards sue on the cowenant in that suit, the city 
might have been estopped from pleading ‘ot setting uy that the 
defendant in the ejectment proceedings did not make an adéquate 
detence against either eviction or accounting 

There are tew lawyers, we imagine, who would advise that 
the contract of warranty covers rents and profits received trom 
the defendant on eviction on the basis of ayvgravation resulting 
from holding in bad faith, tor that was the wrongtul act of the 
evicted, and tn so far as under the wonderful system of accounting 
adopted in these eyecument bills. the real rents and profits were 
swelled by bad faith, there was no estoppel against defence in a 
suit on the warranty tending to reduce the damages in warranty 
down to what would be the true basis in case of vood taith pos- 
session. Ifthe law was otherwise, the city would be compelled to 
indemnify the party for damages and loss, the result of his own 
wrongs, <A bad faith holder of realty is bound to abandon possés 
sion as soon as he is admonished cither by tact or law that he isa 
tortious holder. 

The decree appealed from is based upon the theory that if the 
city employed counsel todefend against the ejectment suits of 
Mrs. Guines, the city by the act became liable to pay all of the 
decreestosMrs. Gaines. The proposition is too absurd for notice. 

There is a suspicion of an averment that the complainant 
holds assignment of the pretended warranty of the city. This 
matter, if it is pleaded in issuable form, we have shown oust the 
jurisdiction of the court both ratione materi, being an action of 
law, and ratione persone, by reason of the inability of the assignors 
to invoke the jurisdiction of the federal court in Louisiana. | 


The averment is utterly unsustained by any proof as a general 
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proposition, and was not considered by the court in the decree ap- 
pealed from, 

When Wilder, the factotum of Mrs. Gaines, and who in fact 
managed her litigation for her, was called as a witness for com- 
plainant (Ree, vol. 1, 626), he swore that he was the attoi ney in fact 
of the complainant to conduct her business and defend and prose- 
cute law suits, When inquired of, whether he had superintended 
compromise with the defendants in the Blane tract, he answered 
that he had in some cases, but Mrs. Gaines was in the habit of 
making compromises without his knowledge; that he would fur- 
nish a list of those with whom he had compromised, with the acts 
or writings, That although Mrs, Gaines had decrees of eviction 
against the occupants of the Blane tract, he only knew of one 
person who had’ been actually evicted; that there were not many 
actual evictions ; not more than five or six, 

When asked whether Mrs, Gaines had not made compromises 
with many of the defendants to the effect. that if they would sur. 
render the property, she would remit rents and revenues, he an- 
swered that he was aware of no other terms of compromise than 
those set forth in the documents which he promised to produce, 
Afterward, when demanded again by defendants, Wilder produced 
ten papers, called compromises, printed in Rec, vol. 1, 689 et seq. 

‘The documents are all in like terms and have substantial sim- 
ilarity ; there is a conditional transfer of the supposed action of 
warranty against the city, and for a nominal sum in additional 
consideration, Mrs. Gaines binds herself that when she recovers of 
the City of New Orleans in an action on the warranty, said reco- 
very shall ipso facto effect a fee title in the evicted, As the entire 
interest of Mrs. Gaines and her succession was before or at the 
time of her death sold to discharge lien debts bearing on the land, 
this covenant can never be carried out. In all of these acts of 
compromise the parties with whom she contracts are all treated 
as residents of the City of New Orleans. 

Wilder aiso produced a paper at the same time which he enti- 


tled a * List of Compromises.” Ree. vol, 1, 688. If this is a list 
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of the persons with whom compromises had been made, there is 
no proof upon what terms the forty-seven persons named in the 
list compromised, if there was compromise, 

Although the complainant seemed reluctant to produce any 
written acts of compromise, the defendant compelled the produc- 
tion, in order that the exact terms might be known, as it was sus- 
pected that some clandestine combination had been entered into 
to deal with the supposed warranty as of more value than the 
wretched lands recovered by Mrs, Gaines. ? 

The result was, as expected, and illustrates the unscrupulous 
eunning of this wonderful woman in the ways of indirection and 
fraud, The result of the form of convention made between her 
and thm of the evicted who contracted with her, is fraudulent on 
its face. ‘The defendants were to abide by the outrageous decrees 
for rents and profits rendered against them; were not to be evicted; 
were not to pay the decrees against them, but turn them into 
merchandize by sale to Mrs. Gaines, she giving them the land tor 
their supposed action of warranty. ‘They were to lose nothing. 
Mrs, Gaines, on the pretence thai the evicted had been damaged 
by decrees for account never paid by them, but used as an asset, 
@® was to sue the eity forthe price received by the city and these 
monstrous decrees for profits. ‘The result to be reached was, that 
the defendants in the ejectment suits were to pay no profits and 
lose no land. 

The action of warranty only lies for indemnity for loss where 
there is good faith on all sides, at least where there is good faith 
in the vendee, though there may be bad faith in the vendor, The 
scheme concocted by this woman was a scheme of profit not in- 
demnity for loss. As the assignee of any right of action of any of 
the evicted, she could only recover such indemnity as was due to 
them. 

‘or years she has struggled to have the (ity of New Orleans 
deleared holder in bad faith. and had accomplished the result. All 


of the decrees against the evicted declare that they purchased the 
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land knowing that the title was bad, that their vendor had no title; 
the decrees for rents and profits in monstrous amounts have this 
bad faith as the apology forthe monstrous measure of damages 
decreed, 

This woman seems in the so-called compromises to have for: 
gotten this result of her industry and its real effect upon the de- 
fendants with whom she was now trading. 

Under the decrees, as rendered, if the city purchased from 
Evariste Blanc, knowing that its vondes had no title, and was 
bound to know that the title was in Myra Clark Gaines, then 
those who purchased at the auction sales of the Blane tract, and 
those who purchased from these vendees, and the entire chaiu of 
vendors and vendees down to the vendees named in the ejectment 
bills purchased the land knowing that their vendor had no title, 
and that they took no title because they knew that the legal title 
and right to possession was in Myra Clark Gaines, as the heir of 
Daniel Clars, 

The position of those who attempted to sell this woman a 
right of action for warranty of title then, was that of a purchaser 
who bought and occupied property which he knew did not belong 
to his vendor, but did know that it belonged to another who had 
the right to evict him at will, he having full knowledge that his 
possession and receipt of rents and revenues was a fraud upon this 
particular heir of Daniel Clark, 

[t is not possible that the jurisprudence of any civilized coun 
try would mulct a vendor to such a vendee in damages for being 
compelled to give up tothe true owner such illegaily obtained 
profits, 

The law of Louisiana has assigned such vendees a place and 
defined their rights, ‘The rule in Louisiana is, that a vendee, 
aware that the thing purchased belonged to another, or of the 
danger of eviction by another, if evicted can recover no damages. 
He may recover the price he paid if he has not expressly stipu- 


lated to tne contrary, or expressiy bought at his own peril. If the 
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rule was otherwise, it would encourage dishonest eviction. Jean- 
nin vs. Millaudon, 5 Rob. 76; Hall vs. Nevill, 3 An. 326. 

This case construes Art. 2452, code 1870, 2427 of old code 
which reads: “ The sale of a thing belonging to another person is 
“null. It may give rise to damages when the buyer knew not 
“ that the thing belonged to another person, 
in case of eviction, where the buyer knew the land belonged to 
another. Scott vs. Featherstone, 5 Ann. 306; ©. C. 1965; C0. P. 711 

Nash vs, Johnston, 9 Rob. 8. 


Yo refuse damages 


The complainant in her greed to recover extraordinary profits 
and damages, with no offsets for betterments, cut off recourse by 
the evicted to the city for indemnity for damages recovered against 
them on eviction, and if she now had assignment of the claim 
against their vendors, the claim can be only for the price they 
paid their immediate vendors, not the exaggerated bid for the lots 
at the auction sales by the city. The object of the rule is simply 
to restore parties dealing knowingly withthe property of another 
the price he took for property which both vendor and vendee 


knew did not belong to either of them, but to Myra Clark Gaines, 
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SABOURIN’S REPORT AS MASTER. 


It seems a waste of time to deal with the report of Sabourin 
as master in a case so utterly beyond the jurisdiction of the 
court in equity. If it is worthy of consideration at all, it is be- 
cause this litigation as it has been condensed in seven volumes 
of printed record, with this report as a climax, stands as a 
marked illustration of the groundlessness of the theory, that 
equity should take jurisdiction of a controversy to avoid a mul- 
tiplicity of suits, with confidence that the result will justify the 
assumption. Mrs. Gaines was let into equity, it was alleged, 
to avoid a multiplicity of suits, and yet this record discloses the 
fact, that the result was suits by the seore. The report also 
stands as a demonstration of the fact, that equity does not 
always deal with the interests of litigants better than courts of 
law, and that the provision of the Federal Constitution guaran- 
teeing trial by jury is well worthy of the solicitude of this 
court that it shall not be impaired. 

The report is vicious, illegal in authority and original 
inception. As we have shown, the case went to the master by an 
order of reference made as a punishment for an accident; went 
there before there was any issue joined; before the judge who 
made the order of reference could lawfully make any deeree 
directing the master how to state the aceount or measure the sup- 
posed liability of parties. Infact, the master was to try the case 
at once, the court retaining practically only the right to hear the 
case On appeal from the master. That master was a person who 
held large demands for fees awarded him in the two last ejectment 
bills for supposed services as master in stating the accounts in 
those cases. These demands had passed mostly into decrees 
in the Monsseaux and Agnelly bills, were chargeable in those 
cases as adjudged costs in a case where, if the allegations of the 
bill be true, the detendants against whom they were charged 


were insolvent. The complainant, Mrs. Gaines, was notoriously 
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in that condition. Theretore these demands, as they stood ad- 
judged, were of comparatively no pecuniary value to Sabourin, 
consequently, it was to his interest, if the opportunity was provi- 
ded, to change these worthless demands against the defendants 
in the ejectment bills to demands against the city of 3g Or- 
leans, from whom he would have hope of collecting them. His 
capacity as a master was evidenced by the record of his exploits 
in the two ejectment bills. His professional capacity was 
doubted by the counsel for the city of New Orleans. The court 
was asked to designate another master. who was at least free 
from pegunlary interest in the result. This was refused, and 
the report now before the court is the result, and it is as vicious 
in its finding of fact and of law, as the counsel for the city ap- 
prehended it would be, when they failed to secure the removal 
of Sabourin. 

It is true that he did not report back his own allowances of 
master’s fees in the ejectment bills, but he reported back in sub- 
stance, that the city was chargeable with the payment of all the 
decrees against the defendants in the Agnelly and Monsseaux 
bills, ejected from any portion of the Blane tract. His adjudged 
fees in those cases are a part of those decrees as adjudieated 
costs. He knew well enough that liability to pay the decrees in 
the two ejectment suits was liability to pay him the thousands 
of dollars of costs taxed in his favor as part of the decrees. 
Should the court desire to know how much of the 34,000 
of costs, decreed against the city, was allowance of fees to 
Sabourin in the ejectment suits, it has only to examine the 
record of the constantly recurring judgments in his favor spread 
through the printed record, both in the Monsseaux and Aguelly 
CASES. 

The fact that he would consent to act as master in this case, 
after the record objection to him had been made, stands as irre- 
futable proof of the correctness of the conviction of the defend- 
ants counsel, that he was thoroughly unfit for the office. We 


respectfully submit, that his conclusions of either facet or law, 
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in so far as they rest on his judgment or conviction, ought to be 
received with extreme scrutiny, and be considered with distrust, 
and however reluctant the appellate courts may be to review the 
the facts involved in the report of a master in an equity case, 
this =; uw case, in which every statement of the report 
should be tested, and not allowed to stand as conelusive in vir- 
tue of the report itself, or from the fact that conclusions of 
either law or fact were injected into this case by statements in 
the master’s report. 

In «a former portion of this brief we made the statement of 
our inability to find any taxation of costs in either the Mons- 
seaux or Agnelly cases, upon which the item of $54,000 of costs 
could be based. A subsequent examination of the record page 
by page led to the discovery that the Agnelly case had been re 
ferred to J. W. Gurley. Sr., to tax costs, that although the 
Statutes provide how costs should be taxed, and the fee for tax- 
ation, Mr. Gurley did make a report in that case of his 
views of what the costs should be, or what costs were due in the 
case. reporting also that as costs he ought to have the sum of 
S475 00 as a just compensation fortaxing the costs. This report 
is to be found in the printed record, vol. 6, page 599S. We pre- 
sume that this sum, reported by Mr. Gurley as compensation, 
pussed into the decree and formed a part of the 854,000. Ile 
states that he arrives at this fee of $475, by charging twenty- 
five dollars against each defendant in the decree. We still ad 
here to our former statement in respect to the taxation of costs 
as correct. This report of the master, and supposed taxation 
of costs, if carried into the decree and made a part of the 
$34,000, the gross sum adjudged for costs, was a marked fraud 
upon the defendant in any view of the case. 

The Agnelly bill was a multiple bill, many suits in one, per- 
mitted as it is said in equity. The bill was of course an eject- 
ment bill, it was brought against hundreds of defendants, but to 
recover specific tracts of land from each. The land in liti- 


gation in that bill is deseribed in the bill as thirteen distinet 
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and separate parcels. only one of which, the second in the 
list, covers the Blane tract. The other twelve lots” or 
pareels on the plan are either in remote portions of the city, 
or in remote portions of the state, none of them ever having 
passed through the hands of the city of New Orleans; she be- 
ing charged with having been the disseisor only In respect to the 
Blane tract. There were judgments, as they are termed'in the 
opinion, but decrees in faet, in respect of other property than 
the Biane tract. The decree covers or relates to the twelve 
tracts, and is against the POSSeSSOrS of several of them. decree 
ing ejectment and final account. 

Now, if this taxation of costs, which purports to be a taxa- 
tion of the total costs in the Agnelly case, is carried into this 
decree and forms a part of the 854,000, the master hus not been 
content with charging the city in the decree with the costs 
against those who were evicted from the Blane tract, but he also 
charges the city with the costs in obtaining decrees against the 
entire lot of defendants, including those having no connection 
whatever with the recovery of the Blane tract. If a like taxa- 
tion of cost has been made and passed into the decree in the 
Monsseaux case. the same is true of that case. Inthe Mons- 
senux case the complainant recovered, among other things, a 
large plantation deseribed in the bill to have been about five 
leagues from the city of New Orleans, and another portion of 
property in the city of New Orleans, but miles away from the 
Blane tract. Therefore, we say, that if under any law or unde 
any circumstances the city of New Orleans could be charged 
With any of the costs in either the Agnelly or Monsseaux bills, 
or in both, the 834,000, claimed in the deeree, cannot be taken 
as the just amount. and that no sum ought to be decreed, even 
if there isa liability, until a decent taxation and computation 
of tie real costs chargeable againstthe defendauts in those surts 
Can in some way be made, 

The defendant objected to the draft of the master’s report 
befere it was returned into court for all the heresy and errors 
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contained in the draft. The master declined to change the re 
port and returned the defendant’s objections with his report. 
As soon as the report was filed the defendant excepted to the re- 
port as filed. That exeeption is to be found in the record, vol- 
ume J, page 1676, ete. The exceptions were elaborate and 
raised all the questions relating to the report, that we ask 
the court to consider, 

Ist: The reference was premature, and the defendant could 
net be called upon to account before a hearing and final decree 
This was overruled, but we submit that a strougver reason thank 
is stated In the opinion of the court is necessary to excuse or 
justify such practice, and give validity to the master’s report. 
Yd: ‘hat the master was in error, if the reference had been 
regular, in reporting the defendant liable, either in law. o1 
equity. for any connection with the matters stated in his large 
account, and that the items thereof were not founded either upon 
fact or proof, or warranted by any law. 

The items or charges reported by the muster us tinbilities 
lor which the city must account, are divided into two distinet 
divisions or classes covering two different periods or eras of 
time. The first era was limited to commence on the 10th ot 
May, 1857. when the city sold the property out of its possession, 
because of the fact that the complainant made a written waive) 
of all claims prior to that date. From this date he marks off 
anera ending apparently with the time when an account between 
Mrs. Gaines and the defendants in the Monsseaux and Agnelly 
cases began torun. During thisfirst erao: period of time, he finds 
and states, that the defendant was out of possession of the realty. 
For the second era or period of time, he takes apparently the 
period covered by the accounts taken in the Monsseaux and 
Agnelly cases, charging the city with the full amount of those 
accounts with interest. In other words, he exchanges the city 
of New Orleans with the defendants in the Monsseaux and 
Agnelly cases, making the city of New Orleans the judgment 


debtor in place of the real defendants in the decrees of those cases. 
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As to the first period or era, we have shown that there was 
no jurisdiction in equity to state an account between the owner 
of real estate and a defendant not in possession during the 
period covered by the accounts. Tf the master had been 
coipetent to act as master Inany case, he would have known 
that there was no obligation growing out of the relation of the 
city with Mrs. Gaines, during this first era, founded either 
upon law or equity. | 

As was expected by the counsel forthe defendant when they 
failed to have him removed, he found that if a naked tort feasor 
enters upon a realty of another. knowing that it isthe property 
of another, and remains any time, be it ever so short, and then 
bv act of conveyance transters this property in form to another 
tort feasor, who knows that his vendor has no title, but is a tres- 
passer, and who in turn transfers to another having lke guilty 
knowledge of the true ownership, cach taking possession inde. 
pendently in turn—that in such case any one of these successive 
tort feasoers can be held responsible in tort for all the other tort 
feasors, and be made to account for all the supposed rests and 
profits of a// the wrong-doers, even it the true owner allows 
this trading process to go on for half a century before the last 
one is ejected and the lawful possessor reinstated, and that this 
was an obligation recognized in equity, and gave rise to an 
account which equity would take and enforce. 

Therefore he states that he finds himself involved in two 
momentous enguiries. Ist: Asto what revenues were derived 
by the insolvent, dead or departed holders of this estate for the 
period intervening between the LOth of May, 1857, when the 
city quit possession, up to the time when the defendants in the 
Monsseaux and Agnelly bills went into possession. How many 
tortuous holders had been in possession during this interval of 
nearly half a century, the master, the complainant, the de- 
fendant and the court never knew, and never will know, or 
anything coneerning their names or condition; and no one 


knows whether they ever held any such possession as to 
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hinder entry by Mrs. Gaines; of this the complainant and the 
master both took excellent care to remain ignorant. 2d: 
That he must solve the question whether, if no revenues were 
derived trom the estate by these incognito possessors holding, 
as he averred, adverse both to the complainant and the defend- 
ant, then what revenues, profits or “values” might have 
been derived, if any, from such unimproved and vacant 
squares and lots, by the occupant or possessor, had due dili 
gence and reasonable care been used by him, an unknown dis 
seisor, for the production of the same. Again we say, the con 
viction of counsel for defendant, that the man was unfit for any 
judicial enquiry, was no error of judgment. 

The master reversing the order of enquiry, laid down by 
himself, takes up the second or last period first, that is, the 
period of time for which the complainant had decrees for 
accounts against disseisors found in possession. He pretends to 
copy the amount of the decrees against this defendant without 
any enquiry as to whether there was any trath in the objection 
that many of the defendants were dead when the bills against 
them were filed; that in many cases there was no service, and 
that the decrees pro confesso were frauds upon the parties de- 
fendant aud upon the court, and in many cCases no decree 
at all. From this method of exchange the master makes the 
city of New Orleans indebted to Mrs. Gaines for amounts 
pretended to have been decreed in the Monsseaux and Agnelly 
cases against those evicted from the Blane tract. It is stated 
in the decree that these items foot up to a total of *576,- 
707 92, as stated in the opimon confirming this report, to be 
“for improved and ubimproved land already in judgment.” 
The master then goes back to his first era, to-wit: the period be- 
tween the date of the possession of these really evicted and 
May 10th, 1837. He does not find, or apparently care, who was in 
possession during this period, simply knowing that the defendant 
was not in possession. By a process of misrepresentation and 


disregard of the proof before him he. as we comprehend his 
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dreary English, finds in his conscience that he is a remarka- 
bly good man, because he is not as vicious as he had an oppor- 
tunity to be; that he could, if his heart had been altogether bad, 
find common law to support the conclusion that he had a right 
to find; that when the city sold the property in 1857 it might 
have received a sum of $452,525 for this unimproved land; he 
might also have found that at common law he could compute 
interest at five per cent. and then capitalize the interest‘at the 
end of ten years; then compute interest on the vew capital for 
anotherten years and capitalize again, and so on, until he made 
a sum amounting to over two millious of dollars, and then 
charge the city five per cent. on that amount as rent revenues 
and value received by these unknown intermediate adverse 
possessors. He does not, however, feel wicked enough for this 
cruelty. Yet, if we understand his report correctly, we under- 
stand him to adhere to the sum of S#82,525, as the money 
which the city did or ought to have received from the auction 
sales on May LOth, 1S37. Ov this he computes interest at five 
per cent. down to IS77. Why he stops at that date is not mani- 
fest. This amount of interest he adds to the principal, which, 
he says, makes a total of S1.442,225, which he finds to be the 
pecuniary benefit that came to the city from that auction sale 
and to the adverse possessors duriug this period. Ie admits 
that the prices at which the land sold in 1837 were somewhat 
from, this 
amount, taking the balance, viz., seventy per cent of iii 


as the real sum representing the value upon which he should 


inflated, and therefore he deducts -tiirty per cent. 


predicate his conclusion of how much the eity ought to pay for 
the rents and profits which the strangers and alien trespassers 
on the Blane tract ought to have realized, if they had beeu 
energetic. He then found—no one knows how—that these 
unkuown trespassers, names not kuown, ought to have realized 
au profit equal to five per cent. per annum on this sum of 
S1,442,225, or that they did so realize that profit. He then 


thinks that, although the city never had a dollar of this con- 


jectural profit or gain, and does not know who did enjoy it, if 
it was ever earned, vet the city must pay this “rent and pretit ” 
over to Mrs. Gaines. 

This model master then goes into a detailed division of 
these total rents and revenues, dividing them between lots 
and blocks of unimproved land. If he could not and did not 
name a Single occupant or pretended owner of any one of the 
blocks during this period, it is difficult to understand why 
he did not let his lump estimate stand; unless he went into 
detail to try to make out that this was a complicated account, 
and therefore by reason of its complication maneuvered the 
case into equity. And it may be possible that he did so as 
a basis for his demand for $50,000 for Compensation for this 
work to be taxed against the city as costs. This demand is still 
pending before master in this case. On pages 978 and 979, 
vol. l, printed record, he makes what he terms a recapitulation 
of the total of these uniquely estimated rents and revenues of 
$824.660 12. The interest on these rents and profits he makes 
to be $797,401 5S, making a total of $1,622,061 70 as rents, profits 
and value for the period—as we understand it—between May 
0th, 1857, and the date when the evicted in the Monsseaux and 
Agnelly bills went into possession and were compelled to ac 
count. Whether this sum is intended by the master to cover 
not only this period but both periods, does not appear from the 
recapitulation, or from any part of the report. 

In all of this pretended accounting there was not a single 
offset or counter claim to be considered. The city had. ond 
necessarily could have no account with persons whose names were 
unknown, and of course no reclamation against any known per- 
sons, If compelled to pay the deeree based on this report and 
system of manufacturing reuts and profits. The defendants in 
the Monsseaux and Agnelly bills were not made parties to this 
bill. The city, if compelled to pay the decrees obtained by Mrs. 
Gaines against them, by their becoming merged in the decree 


in this case, could by no process obtain any decree in the case, 
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which would regulate and determine its relation to the parties 
for whom it had discharged decrees. Mrs. Gaines. the com- 
plainant in this bili, as well as the complainant in the Agnelly 
and Monsseaux bills, would stand with double decrees for the 
sume amount, with one set of decrees against the defendants in 
the Monsseaux and Agnelly bills, and another lump deeree for 
the same amount against the defendant in this case. 

We have suggested some motive that may have led the 
master to present his pretended account to the court in the form 
of an apparent account with lots and blocks, in so far as he was 
dealing with the amount due Mrs. Gaines by reason of the de- 
crees against the defendants inthe Agnelly and Monsseaux bills, 
instead of reporting the names of the individual defendants. 
against whom the decrees are rendered in these bills. 

The most vicious feature of the report is this disregard of 
Exhibits C' and C* filed with the bill. The bill only admonished 
the defendant of the ~ judgmeuts”’ contained in these two lists or 
exhibits. The court in the final decree refers to these exhibits 
as the basis of the first item inthe decree. The master instead 
of taking into his report the decrees as they stand in the eject- 
ment bills, cut up his report into charges against the /ots and 
blocks in the Blane tract so as to avoid carrying into his report the 
names of the defendants in the ejectment bills whose “* judgments are 
charged over to the city. 

Phe purpose was both manifest and vicious. The records 
in the cases now printed in the record were all thrown together 
in aw mass of commingled separate papers. It was the work of 
months to arrange them for the transcript in this cause. Sa 
bourin, ofhisown cunning or by the advice of some one interested, 
so arranged his report that it would be and was impossible to 
investigate the truth of his statements within the limited time 
allowed for examination and exception. 

As : specimen of his cunning we give’a copy of his report 
coveripg lots in block 5, taken from page 885, vol. 1, taken at 
random as a specimen : 
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* New Orleans, LOth January, 1IS8S1. 

S64 Square No. 5. Lots Nos. 11,12, 15 and 14. 

This report is made from 10th Mareh, 1554, to 50th April, 
1858, 2L years, as unimproved property, and from the 30th 
April, 1856 to 30th April, L873, 20 years, as improved prop- 
erty; interest to 10th January, ISS1. 

Unimproved. 


Tin eee WHEE TR: CORD Bi cen so crcccctecctsasninavesesinn 2,200 OO 
70 per cont. Of WhICH WOUId NE ..  ..ccccccccccccccscceves 1.540 00 
Rent at the rate of 5 per cent. per year would be 

S77 00, and from 10th Mareh, 1837, to 50th April, 

1858, 21 years to date when property wasimproved = 1,617 00 
Interest, 5 per cent. on yearly rents to 10th January. 

OEE éhbkdisbn daniiiiendatnwhs cite cochdineeaeeenniea 2.457 00 


ee 


Rent and interest while unimproved.............. 1.104 00 


Improved. 


Rent from 30th April. 1858, to 50th April, IS78........ $2,459 35 
Interest, from 30th April, 1878, to LOth January, LSs1 26 OF 
Rent and interest while improved.................. 2,786 70 


Recapitulation. 


RENT, INTEREST. 
While unimproved....... 51,617 00 S2.487 OO 
While improved.......... 2.459 33 327 37 
LO76 BS 2. S14 3G 
Total rent aud interest........ a ae ae NAT SH.S00 70 
kK. SABOURIN. 
New Orleans. Master in Chancery.” 


The item ** while improved.” is supposed to represent some 
amount decreed against some person. 

Now the record is printed and has some sort of an index. 
Yet we believe that it will be practically impossible for the 
court to ascertain by inspection of the reeord what defendant 
was evicted from lots LI, 12. 15 and 14, bloek 5, or in what suit 
the eviction (if it ever occurred) was effected, and an account 
stated from the 50th of ** April 1858, to April Soth, 1878," or 
the name of the evicted party, the decree against whom the city 


is decreed to pay. Suppose there was a party evicted from these 
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lots and he should sue the city for the amount of the decree 
against him, and the city having paid this decree should set up 
as a defence that it had paid the amount of the decree sued on 
to Mrs. Gaines, how far would the record in this cause go to 
prove the plea’? 

That there was method in this system of report, and the 
reasou why it was resorted to, becomes certainty when we find 
what was really concealed by the scheme. 

The court, in its opinion, Record, vol. 1. LLOL. explains its 
decree on this report by stating that the master reported that 
the amount of jadgment in the Monsseaux and Agnelly cases 
was $576,707 92. and ‘nade that sum a charge against the city. 
There is nothing of the kind in the report. The alleged ‘* judg- 
ments are nob reported on separately or in groups, but are 
carried into the report, as shown by the above specimen report. 
as rent from given lots, supposed to cover the time Swhen the 
defendant in the Agnelty or Monsseaux suit Was in possession 
and for which he had accounted. How the court found the total 
amount of judgments to be the sum he states, %576,363 78, we 
do aot know. We cannot inake it by dividing up Sabourin’s 
report into the two kinds of rent. 

The court finds fromthe report of Sabourin that the amount 
found due for *trents”’ when the defendants in the Agnelly and 
Monsseaux bills were not in possession, and no one knows who 
was the disseisor, to be 81,015,635 78. ° The master’s reports ar 
of both kinds of “rents” ina lumpsum of §1,622,.061 70. without 


the name of a single person against whom any portion of the 


judements had been rendered, or whose debt the city was called 


on to pay. 

Where did the court get this figure as the amount of pay 
ments in the Agnelly and Monsseanx cases ? 

il that the oill called for in that particular was the amount 
stated in-exhibits C' and © filed with the bill. The sam total 
of both exhibits is not the sum stated in the decree, but is as 


we add the amounts, only S517,082 89 and on its face 859.625 03, 
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short of the figures given by the court, as deduced from Sabou 
rin’s report, as interpreted by the court. 

It may be insisted that that portion of the recital of Sabou- 
rin, which precedes his report of account with lots and bloeks, 
in Which Sabourin states: ‘tin the matter of improved prop 
erty the master has already lad under consideration by reference 
to him insnit No. 5665 °° * (see vol. 1, L075), Is a state 
ment of the decrees in the two ejeetment bills carried into the 
decree in this case. Counsel for the city thought so when the 
report first Came in, and when it was excepted to. An examina 
‘tion of this recital, however, developed the faet that it is a 
romance, Sabourin did not take his figures trom this recital. 
nor is if extracted from the record in the ejeetment cases, 
either as to amounts, parties or deseription of lands, ln so fat 
as we can aseertain from a most careful examination. 

The method and viciousness involved in shaping the report 
so as to conceal the names of the debtors in the pretended de 
crees taken up, is imore apparent when we consider the issue 
made in the answer that Mes. Gaines had settled with a large 
penal i‘ of lhese defe ndants mm deeree ly) SoOine Sort of COMPPrOMse, 
by which the defendants were let off for les. than the amount of 
the decree. 


e 

Wilder, the general HF ornes In fact. and sometimes 
solicitor of the complatnant, swears In effect that sometimes 
Mrs. Gaines would compromise with defendants and never let 
him know of if The number and character of trese com 
promises he did not know, nor could the counsel for the de 
fendant ascertain. Bat Wilder did know of compromises made 


by himself as her attorney. and was compelled to furnish a list, 
to be found on page 68s, vol. lL. printed record. A comparison 
of that list with exhibits C’, C. filed with the bill as a list of 
* judgments’ in the Monsseauyx and Agnelly bills, shows that 
of this list of names of those who had compromised with Wilder, 
the following named persons figure in both the list of compromises 


and exhibits filed with the bill. The list is given with the 
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amount of alleged judgment”? against each defendant, by 
which it appears that of the pretended ** judgments’ Wilder 
alone had compromised to the extent of $156,477 55 of face 


value of decrees, excluding interest: 


Re: THT, BR avcncs cepsisecccsscssuueente epelnsiieall S10,652 43 
BVET, PVOSPOC. 0000050000 pectinligacace ncocastectheusanaberanentll $433 25 
ee - Si... ccacsntanbins RIE a RE OT OS d.915 34 
Deus. SEG: Bs F< CU DI incr coeisncticetsveceen 4.765 8d 
GRINS, PING vnsnkcvaesedcisncscosveseubieindnnee o9o7 GO 
ng A ry ep pwn ——e a 
MOOS. FUOTTO CE FF. TEGO. occ ccccccccsstetenss: cccess LAG Oa 
CRON, BRIO vei sikncdic is ccccvetccsesssonsdiniercspeeenacwulas 5,438 54 
ROE, DORIE, bins nbbbccderdssessievsicnccdecnseibaeinesers 
Ree. FeO Ca ii siconcnnk: incendie iebee ae 16.735 45 
OUT, POM icdcccicineicceescics exvvmauansithn whee ee 1.424 94 
a ee er re re as 
Rs. FSD cettictecbsrdddsncnn couabiuniecdieueed LOL 60 
PO 5 Fre CT ss 0xodnksh Uisindsscienteccsetilich nanan 17,221 96 
SOT, AND IE DIED onc vincccidccdegnentneincies OAL 48 
NE , AUD Se chninwekodasdesseoksbandacieuieine OST SO 
EY ks EES a ira eal ele eer Pema em ee yh nee TORIC 11.148 18 
IEEE, FRR: GEA Meiicanatidansdunsssisusckinsaseominesann 1.405 67 
a IN aii sind: schs aicendaanrvusdadeesiapay daa aac i.G78 5D 
SE, Sr i ccces ae cwabedecsctvests i ciel Chad aaehes 3.105 90 
I OG vnitiniecivinnninnederiuis sia ein ania s aaauae 2S6 10 
Laurens, Widow W....... vein nen ne a uiiina piieenikaiaaaniadanien fSo2 50 
ee a oe | See i sai detalii al aati ee HOO DD 
RG ETE ee ee CN. (ee ninsietiinal 1.587 72 
Morel, C. and wife...... illo idteshtgin Girne osbimiamsanciiianidiias sieliiada 6.0907 75 
Monsseaux, P. H. Mrs...... clita iad Malina acetal 1.295 64 
Morrere, Widow Bartholmy.................. ‘cecasianane veh [2,200 61 
Marmouget, Mrs. J. B........ hahndmsinieeamaeedae a <select 6,725 03 
a eS ee desi alih alias lia csbelemieshiaiis csenseala aa on nintaaieiinad 2 75b1 40 
IE FIG in ceiiscnnnnnsitdiueetebbens 3S 140,562 32 
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RE, FOU WONG in ccccicacscncwesent cccce cee? 140,562 32 
er ee eee 1S? 67 
EE EL ee rN aN sa 75 
TS MN ccnas: cecoaces, sietensnaee ilies pitimadaias an 700 Vo 
ee eee on ei guile ihe ee 2.006 25 
 skedeenehauene ia ete i eas S088 95 
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Wilder was compelled also to show as far as he would dis 
close the ferms on which this sum of SL56.477 S85 had been com 
promised, and tn what shape if had tlef the relation between 
Mrs. Gaines and the defendants in the decrees compromised. 
He produced ten specimens of the contracts of compromise 
entered into. These contracts follow Wilder’s list in the printed 
record, and commence on page 6S9, vol. 1. By these contracts 
it appears that for a transfer of the supposed right of action on 
the supposed covenant of warranty of the City of New Orleans, 
and a trifling sum of money ranging frour 825 to S400. Mrs. 
(iaines covenants to release the decrees and make a deed of con 
veyance of the land to the evieted upon her obtaining fina/ 
judgment on the warranty against thee City of New Orleans 
lt goes without argument that if there is no fraud in this 
arrangement by which it is contrived that there shall be xo 
eviction, and the detendants in the ejectment bill keep the land, 
and make this trade in supposed melt of action the right, if 
any, acquired by Mrs. Gaines, was a legal right toa legal not equi 
loble right of action coming to her by conventional assignment 
not cognizable in equity nor in the federal courts tn Louisiana, 
the City of New Orleans being a citizen of Louisiana, and the 
“uSSIGHNOrs of the supposed enose in action, presumably of the 
same domicile and citizenship, at least the contrary not appear- 


ing in the record, 
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The studious care with which the master avoided carrying 
into his report the names of the defendants in the decrees car- 
ried into the account against the city, renders it impossible te 
determine what the master did with this compromising and was 
intended to accomplish that end. The sum total of the decree 
shows, however, that the full total of atl of these compromised 
decrees was carried into the final decree. 

Another wrong intended to be accomplished and con- 
sumumated, becomes evident when your honors examine the 
alleged * judgments or decrees In the Monsseaux and Agnelly 
cases, as they are extracted and compiled in an appendix to this 
brief. Many of the pretended decrees are not decrees of evie 
tion in form, and many of the pretended decrees were never 
signed or enrolled and are not decrees in any sense of the word. 
The concealment of the names in the master’s report renders it 
impossible to tell what portions of the “judgments” in the report 
were ever decreed and stand final. 

Again, there was a® square issue made by the answer that 
in many cases the defendants named in the ejectment bills were 
dead long betore the bills weve brought, and in that partieular 
there was proof to sustain the answer. There was also a denial 
of legal service on many of the living defendants against whom 
alleged decrees pro confesso had been taken. The court in its 
opinion glides over this issue by saying that there was over- 
whelming presumption that there had been service because there 
was decree, 

There is no presumption that a court of limited jurisdiction 
has acquired jurisdiction of the person of a defendant sufficient 
to give authority to render a decree based on contumacy. The 
record must show that the defendant was duly cited and called 
into court by unambiguous return of the proper officer. ‘The 
concealment of the names of the defendants whose decrees 
together amount, as stated by the court, to the.sum of $576,707 92, 


reuders this inquiry impossible. 


\, 
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if your honors will examine the record of deerees pro con- 
fesso, as compiled in the appendix to this brief; you will find that 
in many Instances the decree pro confesso is based upon a 
recital that the pro confesso is taken for want of plea, answer or 
demurrer. Anexamination ofthe record shows that in at least 90 
per cent. of the cases ofalleged default there never was appearance 
by the alleged detendant. If there was or had been legal service 
the pro confesso should have been based upon a recital of want of 
appearance, Through ignorance, probably, the counsel for Mrs. 
Gaines in all such cases perpetrated a wrong on the court, tend- 
ing to mislead the court In its action when called on to make 
final decree based on such entry of default. Any court being 


asked to sign final decree based upon a recited decree pro con 


Sesso based on want of ** plea, ansicer or demurrer,” would presuine 


that there had been appearance, and that there was no question 
whether the defendant was in court and would uot usually in 
svch case demand sight of the origival process and return. 
Many of the alleged subpeenas in both ejectment cases, and 
the return of the marshal, if any was ever made, are lost. No 


one knows what they did contain. The returns on those x the 


record are not such as to juspire confidence that there was legal 
service, 
We give a specimen of return taken from page 2262, printed 


record, vol. iii. The return is on asubpeona in the Monsseaux 


case, addressed to one Joseph Despleaux : 
‘** Marshal's return. 

* Received Pecember Sth, 1865, and on the Lith day of Jan- 
‘uary, 1866, served a copy of the within subpcena on Joseph 
en Despeau x. the defendant named herein, by leaving in the 
‘* hands of Mrs. Margaret Despleaux, at his domici/e ou St. Aun 
** street, near Broad, in this city, a free white person over the 
age of 18 years, and the ‘cidow of said defendant. 

“DT. REDDINGTON, 
** Spl. D’y U.S. Marshal.’’ 


- 


a 


In many cases the service is alleged to be on **au agent,”’ 
and where the service is attempted to be made at domicile the 


service in most cases is questionable and in many clearly void. 
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The studious concealment of the names of the persons de- 
fendants in the decrees charged against the city, renders it 
impossible to investigate whether there ever was such decree, 
or whether the defendant ever had his day incourt. We charge 
that the report was made intentionally in sueh form as to render 


this inquiry practically impossible. 


We respecttully submit that in the event that this court - 
finds any jurisdiction over this cause, and that the city is held 
to account, this vicious and vague report of the master should 
not stand, even if the cause must be remanded for another ac- 


count With a competent master fit for such duty. 


if it should ever become the duty of this court to go far 
enough into this cause to review, to consider the question of 
rents and profits, and whether the city is chargeable with fire 
per cent. per annum ou the alleged price for whieh the land in 
question was as it is alleged’sold at the auction sales in 1837, as 
“rents and revenues ~ that ought to have been earned by the 
unknown alleged disseisors, the first question to be considered 
is the exact relation of the First Municipality and the City of 


New Orleans to Mrs. Gaines, and the land in question. 


The record shows that the First Municipality never was a 
disscisorvr. Up tothe date when the city parted with possession 
there was in law no possibility of disseisin, as to the complainant. 
She only acquired a legal title upon which she could bring 
ejectment on the alleged probate of the will of 1813, fo-wit: 
late in the year 1856. Up to that time she had been standing 
ona bogus title, made up of alleged forced heirship, and an 
assignment of the pretended widow’s right of Zulime Carriere, 
her mother. This title or pretense of title had been stamped 
out by this court. The title of the occupants of the Blane traet 
in so far as it could confer the right to possession was better than 
hers, and had prevailed against her title in-all of the courts and 
continued to so prevail until 1861, when the Hennen case was 


determined. 


1. 


Disseisin is the foreible entry upon the legal estate of 
another and ousting him by force, and cannot oecur unless there 
is legal title and POSSESSION in the dissiesevr, and always involves 
or implies force. 

The City of New Orleans during the time intervening be- 
tween its purchase from Evariste Blane, down to the time when 
it parted with possession in 1837, never had ousted or disseised 
the complainant for she never had been in possession, and was 
setting up title that would not permit her to oust any one, 
even if she had recovered on the title set wp as forced heir aud 
alienee of the alleged widow's community share; iu that case she 
would only have had at most rine tenths of the title in common as 
fenant in common, 

This continued to be her pretended tithe and estate until 
she filed the bill in 2695, filed on December 22d, 1856, after the 
probate of the alleged will of 1815. 

The city parted with possession, May 10th, 1837, so that as 
to all of the now unknown holders who held from 1837 to prae- 
tically L857, twenty years, the complainant never set up a title 
that if asserted would have ousted them of possession. They 
would all have held one tenth of the title in common tenaney. 
Nor was her title as good as this all of the time for, by the de- 
cree of this court in case No. 125, she had been deereed to be a 
bastard, her mother’s pretense of widowhood had been de- 
creed to be a fraud, and the paper by which Zulime trans 
ferred her pretended rights as widow of Daniel Clark, declared 
waste paper. 

Therefore not only did she set up a title void and upon 
woaich she never could have had possession, but she, in her sup- 
plemental bill in No. 125, had renounced ali claim to title as uni- 
versal legatee under the alleged bill of 1815. This court, in 
Gaines vs. Hennen, and in Gaines vs. New Orleans (2695) re- 
fused or neglected to pass on the effect of this renunciation that 
under the law of Louisiana and in its courts, would have for- 


ever estopped Mrs. Gaines from setting up title under the re- 


nounced will. This renunciation may not be effective in equity 
as estoppel against setting up new title after renunciation, but 
it ought to work estoppel against setting up against any person 
any claim for rents and revenues for disseisin or adverse posses- 
sion prior to December 22, 1556, when she first set up the title 
on which she finally recovered. 

[f this be true then the master, even if the city had been in 
possession from 1837 to December 22, 1856, ought not to have 
commenced the aecount prior to the 22d of December, 1856. 

Taking possession of the estate of which an aneestor died 
seized before the heir has entered into possession is of dasseisin, 
but cbatement, for disseisin always imports a wrongful putting of 
another out of actual possession. The entry of Mary Clark, 
Evariste Blane or the First Manicipality was not even abatement 
under the title set up prior to 1856, because prior to that time 
the complainant had no legal title upon which, she could have 
entered into exclusive possession, 

Under the law, therefore, there can be no resort to pre 
or tort Involved in any adverse possession or to 


tended disseisin 
any accounting back of December 22, 1556, or back of the mo- 
ment when the alleged will of 1515 was admitted to final pro-. 
bate, which was but a short time prior to filing her bill 2596. 

If this be true then all of the conjectural profits which it is 
said might have been earned prior to 1556, and carried into the 
report and decree, is without a shadow of legal virrant, even if 
the city Aad been in posssession up to 1840. 

lfany further reason for not charging the eity with rents and 
profits during the period when the probate of the willof L511 was 
in force and unrevoked, even if the eity had been in possession, is 
necessary, it is found in the legal effeet of the judgment of the 
Probate Court admitting the will of S11 to probate, aud the 
judgment of that court adjudging the estate to be the property 
of Mary Clark, the residuary legatee. Both of these decrees 
were judicial acts of a court with undoubted jurisdiction, this 


is not even disputed. Both of these decrees acted -upon the 
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property of which Daniel Clark died seized, and judicially 
determined the status of the property and the legatee. 

Under the decrees of this court in the prior Gaines eases, 
this judicial action was final and conclusive until reversed on 
appeal or set aside for fraud; at least if was good as to all third 
parties acting on the faith of the decrees. 

These decrees of the Probate Court were also, while in foree, 
as the law has been laid down by this court, conelusive 
ygainst the complainant as to any subsequent will of the 
testator, for that Issue was made in the Probate Court and 
determined against the claim of a subsequent will. At the 
time the will of 1511 was offered for probate, a suggestion 
of a subsequent will was formally made. The court acted 
on this suggestion. ordered a search for the suggested will 
and caused a summons to issue to all the notaries in the juris- 
diction, commanding them, as provided by statute in such cases, 
to appear in the Probate Court and produce any will of the de- 
ceased in their custody. 

All of the methods provided by law for the trial of a sug 
gestion of a subsequent will were resorted to. The probate of 
the will of ISIL was a judicial determination that there was no 
subsequent will, and that the will of IST! was the last will of 
Daniel Clark aud valid tn law. This doctrine tinds conclusive 
wuthority in a ease determined by this court in one of the very 
ejectmen bills in this record, The ease of Davis vs, (FINES, 
reported in LOE U.S. 386, was au appeal from the decree in the 
Monsseaue bill, ejeeting the heirs and representatives of Aenner 
from a large plantation, about fifteen miles trom New Orleans, 
The title set up by defendants rested for validity on the efleet of 
the probate of the will of ISIL, and the offietal acts ot Richard 
Relf, executor, acting under letters testamentary granted by 
the probate court. In the only opinion in the Gaines cases 
coming up from Louisiana, in which there was not a difference 
of opinion amongst the judges and sharp dissent from a bare or 


very small majority, this court considered the legal effect of this 
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action of the probate court on the will of 1511, lays down the 
correct law on the subject with remarkable detail. In that 
opinion, on page 394, dealing with the stereotyped objection of 
Mrs. Gaines, that the probate of the alleged will of 1815 ren- 
dered the will of 1811 aud all proceedings had under that will 
and probate null and void, says : 


‘It is objected. however, that the discovery of a later will 
‘*and its probate showed that the will of 1S11 was utterly void. 
‘ and could furnish no valid ground for the order of sale. But 
‘it must be borne in mind that the will of ISLL had been duly 
* admitted to probate by a court which had jurisdiction of the 
‘* subject matter, and whose duty it was to ascertain and declare 
** whether the will presented to if was in fact the genuine last 
‘* will and testament of the testator. Having declared the will 
‘* of ISLE to be tne genuine last will of Daniel Clark, acts done 
‘under that probate in a lawful manner, until the discovery of 
‘a later will, were valid and binding. 

‘The English authorities hold that the record of probate 
and of the qualification of the executor is conelusive evidence 
‘‘ of the existence of the will and of his authority.” 


* 
* 


The opinion was delivered by the late lamented Justice 
Woods. who, from long experience on the circuit, was as familiar 
as any man ean be with the law in foree in Louisiana and the 
procedure In succession matters in that State. The opinion is 
a marked illustration of his conscientious, painstaking method 
of dealing with issues, and the self-denying labor in the dis- 
charge of official duty for which he was eminent. involving him 
in Jabor that undoubtedly cut short a most useful life. 

The citation of authorities in support of this proposition 
that should find conviction of its correctness in the bare state- 
ment, is exhaustive and complete confirmation. He cites: 

Allen vs. Dundas, 3 T. R. 125; Rew vs. Vineent, 1 Strange, 481, 
is a case where Vincent was indicted for forging a will of 
personal estate. On the trial the forgery was established, 
when the defendant produced a probate of the will in question. 
The probate was held conclusive evidence of the genuineness of 
the will. ; 

Wooley vs. Clark, 5 Burn. & Ald. 746; Williams on Executions, 


6th Amer. Bd. 590, note x: Parkman's Case, 6 Co. 19; Graysbrool: 


vs. For, Pl. Cour, 282; Semine vs. Semine, 1 Lev. 90; Thompson 
vs. Harding, 2 Bl. & Bl. 660; Parker vs, Kett; Waters vs. Stickney, 
1? Allen ( Mass.) 15; Peble’s Appeal, 15 Serg. and R. 29; Kit- 
tredge vs. Folsom, S NN. H. 9S; Stone vs. Peasley’s Estate, 28 Vt. 
716; Steele rs. Renn, 60 Tex. 467. 

The statutes of Louisiana require the probate of all wills, 
both of immovables and movables, without distinetion, and pre. 
scribe the procedure in great detail, both in the Civil Code 
and Code of Procedure, and the heir or legatee taking the sue- 
cession with or without the benefit of inventory, goes into the 
possession of the inherited estate under a decree of the court. 
The absence of such decree will socloud title that the heir could 
not alienate or compel a vendee to accept his conveyance. 
There is no State in the Union where so much special judicial 
action is required in the settlement of successions as in Louisi 
ana. Hence all of the rules defining the effeet of judicial 
action apply with marked force and application to the aets of 
Louisiana probate courts, as has been held by this court. 

This case of Davis os. Gaines then disposes of all pretense 
of disseisin by the City of New Orleans or any of the * un- 
known holders” prior to the probate of the alleged will of IS15. 
The entry of Mary Clark, the residuary legatee under the will 
of ISL1, Evariste Blane, or the First Municipality, alienees of 
the ** Blane tract,” was not even abatement, tor the complainaat 
not only had never been in possession, but had been judiet 
ally declared not entitled to go into possession, under her 
pretended title. a condition that continued to attach to her for 
nearly twenty vears alter the auction sales of L857. 

Where the judge who made the deeree in this case and 
counsel for complainant fonnd basis for so much talk of disseisin 
is one of the many incomprehensible matters involved in this 
cause, 

The alleged French authorities said to warrant this decree 
because the city ousted the complainant are also disposed of 


by this state of facts and are not worthy of notice. 
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The question, whether if there had been the slightest right 
to recover rents, profits *‘and value”’’ for the use of this prop- 
erty by strangers as rents and profits that ‘* ought to have been 
received” by these unknown strangers in alleged possession if 


they had managed the property ** with prudence,” the rents 


and profits should be, as stated by the master, five per ceut. on — 


seventy per centum of the supposed price at which the lots and 
blocks were adjudicated in 1837, or five per centum on one hundred 
per cent, ov the full alleged price at the auction sales, is a ques- 
tion with which it is extremely difficult to deal with patience or 
without disgust. 

There never was a more monstrous perversion of faet or 
disregard of proof in the history of human controversy in the 
courts. 

The Blane tract is within the city limits, and if the 
weather was sufficiently dry to permit going over. the disputed 
land without a boat, the master could have inspected the land 
itself. New Orleans, as shown by the maps and testimony in 
the record, is a city extending along the bank of the Mississippi 
river, with a frontage of over ten miles on the river, but of 
very little expansion back from the bank of the river. The 
reason for this extension along the river bank lies in the faet 
that by reason of the deposit of sediment for centuries the land 
along the bank is the highest land in the vieinity. At about 
three and one-half miles back from the river. in the rear of the 
city, and runuing nearly parallel with the river, is a ridge or 
elevation, nearly as high as the bank of the river in front, 
known as Metairie ridge, shutting out the waters of Lake Pont- 
chartrain, lying in the rear of the city, forming a valley with a 


surface at the point where the Blane tract is situated eleven feet 


below the surface of the river at high water or from the apex of 


the front levee, only protected from being submerzed at high 
water by the front levee. The tract isin form a trapezoid, the 
smaller end of which lays near the foot of Metairie ridge, distant 


from the front on the river about three and one half miles or 
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thirty-two blocks. At the rear of the land, running at the foot 
of Metairie ridge, is the Bayou St. John, the natural drainage 
of the valley, breaking through the ridge near that point and 
discharging its waters into Lake Pontchartrain. The valley is 
protected from tidal overtlow from the lake by dykes or levees 
along its banks. Canal Carondelet bounds the land npon the up 
river side and is an artificial canal. navigable by small vessels, 
extending to within nine blocks of the river front. The level of 
the Blane tract, being below the average level of the lake, the 
canal along the Biaue tract is kept within limits and to the proper 
level by artificial dykes or levees, that, at times of long prevailing 
easterly winds, overflow and inundate the vailey sometimes to the 
depth of several feet. Lying, as the traet does, on the bank and 
vicinity of the Bayou St. John, the drainage selected by nature 
to drain the valley, it is the lowest in point of level of any land 
in that portion of the city. There is no natural drainage to the 
rear, and prior to the recovery against the city in 2695 was arti- 
ficially drained by an expersive draining machine at the rear of 
the Blane tract, that by powerful machinery threw the water 
over the levee into Bayou St. John, the city paying the cana! 
company for the privilege of draining into the bayou. 

The system of drainage in New Orleans has always been 
surface drainage from the high land on the river front back into 
this valley. Therefore, all of that portion of the eity lying in 
front of the Blane tract acts as a water shed carrying back all 
water finding its way through or over the viver levee. <All 
rainfall aud sewage finds its way back into this valley. The 
draining machine from which the city was ousted in 2659 was 
located at the rear of the Blane tract, as the lowest point in the 
valley. After the city was ejected from this draining machine 
the complainant took no steps to continue artificial drainage, 
and the tract is under overtlow with the drainage and sewage of 
a large city after or during any considerable rain storm, and has 


at times been submerged by tidal overflow from the lake. 
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if the master haa desired to inform himself by an inspec- 
tion of the tract he would have been compelled to select a time 
when the weather had been continuously dry for some time, when 
he might have found it possible to have gone over the tract. 
He would have found ‘alligator holes’” spoken of by the 
witnesses still in existence as large fetid pools, and back of 
sroad street what are by courtesy termed streets are broken, 
grass grown ridges difficult to recognize as streets. 

That portion of the tract reported on by him as ** unim- 
proved squares and lots.” he would have found a wide, open com- 
mon with grass-grown ridges across its face, the ruins of some 
former street grading marking off the common into squares ; ap- 
parent depressions without drainage becoming so many pools on 
any considerable rainfall. And he would have found that por- 
tion back of Broad street reported by him as improved repre- 
sented as far as improvement goes by a few miserable, cheap 
scattered structures, mostly of a single story, with few of them 
that could reasonably revolt at being termed ‘*sbanties.” 

If he had selected a wet period he would have been com- 
pelled to inspect his ** unimproved” lots and blocks from a dis- 
tance. These facts were all before the master in the depositions 
of Blanchard, the city surveyor, and witnesses who had been 
familiar with the locality since early in the present century, 
when it wasan unreclaimed swamp, jungle. Although Sabourin 
returned these depositions with his report he gave them no heed 
or effect. The map, a part of the deposition of A. G. Blanch 
ard, bound between pages 688 and 6589 shows the relative 
portions of the tract improved and unimproved, but »0 map cau 
give an adequate impression of the wretched poverty of the 
‘improvements,’ or the dreary, sodden open common consti- 
tuting the *‘ unimproved ” portion of the tract. 

This is the locality which the complainant in one of her 
petitions to the city (record, volume J, 551), indicates as a 
locality ** that at an early day be the seat of wealth and fashion— 


* be to New Orleans what Fifth avenue is to New York.’ 
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It is impossible to believe that the master for a moment 
actually believed it possible that with any kind of management 
the net revenue of that wretched semi submerged territory could 
reach the sum he reported as the possible or probable revenues. 

It would be unreasonable to hold any former holders to 
greater revenues, or greater care, or more prudent management 
of this property than was exhibited by Mrs. Gaines after she 
wequired the right to possession by the decrees in the ejectment 
against the city in 2659 and the last bills in US77. The proof 
as to the result of her management as possessor Was no revenue 
of any kind, or practically none, if Wilder, her tactotum, is 
to be believed. (Record. volume 1, page 1035.) 

But we have a better illustration of her pradence in man- 
agement. The draining machine trom which the city was 
ousted in 2659, the writ of assistance and return show that Mrs. 
Gaines went into possession Lith April, IS71l. The installation 
consisted of a large building, a large battery of steam boilers 
and massive pumping machinery, which, according to the re 
port of Weller, master, cost for its erection af least SLS8,000, fell 
into ruin and has disappeared, said to have been stolen. The 
building was so far detached from any inhabited portion of the 
city as to make the alleged felony possible unless protected by a 
watchman. 

It seems impossible that this court will be called on to go 
far enough in this record to require any examination of this 
unwarranted report and unserupulous accounting by reason of 
the manifest want of jurisdiction of the Circut Court to take and 
decree any account theretor. We shall not expand this briet by 
an elaborate review of the depositions disregarded by Sabourin 
in fixing his estimate that 5 per centum of the 70 per centum 
of the auction prices of 1557 was an honest estimate of the meas 
ure of punishment to be laid on the city under the name of 
rents, profits and © value”? but will call your attention to the 
depositions of the oldest and most respectable citizens of New 


Orleans who have personal recollections of the condition of the 
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Blane tract during the period covered by the pretended ** ac 
count,’’ and the evidence of some of the largest holders of real 
estate in the valley between the river and Metairie ridge, where 
this property lays. The depositions are short and well worth 
perusal in connection with the literature of Sabourin, 

Alexander Dimitry, for years connected with the state de- 
partment in Washington, 76 years of age (Ree. vol. 1, 254, ef 
seq.), States that the financial panic in 1837 came in June; that 
there was no premonition of the crisis ; that prior to the crisis 
the price of real estate in New Orleans was inflated beyoud all 
reason or real value; that prior to that date real estate pur 
chased. by his family for $3000, was subdivided and sold for 
$24,000. 

Felix Labatut, p. 985, 76 years of age. was one of the City 
Council when Municipality No. One bought of Evariste Blane; 
that the part bought from Blane for a cemetery was not on the 
property claimed by Mrs. Gaines; that the land was a swamp 
in great part. on which there was sometimes three feet of 
water; that hunters went there to kill ducks; that when sold 
by the city there had been no improvement except cutting 
through Broad street; that he does not know how any revenues 
could nave been realized: thal the property is worth very little 
at the present time. 

Charles Gayarre, author of a history of Louisiana, p. 695, 
vol. 1, was born in 1805; the land was nothing but a forest in 
i522, and swamp from St. Claude street to Bayou St. John ; 
shot snipe there. That improved property in New Orleans had 
not in his opinion netted 5 per ceat. revenue from 1837 to 1875: 
that he does not know how unimproved property could be made 
to produce revenue; that properiy above Canal street was of 
more value than property below that street. 

Charles Reymond, vol. 1, page 993; 87 years of age, went 
hunting there in 1814, and for seven or eight years afterwards. 

John U. Lavillebeuvre, vol. 1, p. 995, was bornin 1802; says 


that the land was a swamp called Blane swamp ; was inhabited 
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by crocodiles; was full of crocodile holes for which hunters had 
to look out while hunting there; that the land could not bring 
revenue unimproved. 

Octave De Armas, 77 years of age, tells the same story, page 
979. The same is true of the deposition of Adolphe Dupree, vol. 
l. p. 1006: age 7+ years. 

The depositions of John 1. Lewis, vol. 1, 681, Michael De 
Armas, vol. 1, page 1012, Arehibald Mitchell, vol. 1, L024, J. Da- 
vidson ITill, vol. 1, 1028, and William A. Bell, vol. 1. , all 
establish the monstrous character of the allowance made by the 
mister. 

If the fact that the land was originally a ¢ypress swamp can 
be questioned after the positive proof contained in these depo- 
sitions, it ought to be considered as put at rest by the effort 
of Mrs. Gaines to get Weller, the master, to report an aceount 
for waste in eutting cypress timber cut on this same Blane 
tract. when the case of Gaines vs. New Orleans, No. 2695, was 
before him for account. 

The deposition of Albert G. Blanchard, vol. 1, 628, and 
same witness recalled, vol. 1,674. shows the present dilapidated 
condition of the property. 

We respectfully submit that even if the court had jurisdie- 
tion to punish the city in an account of putative rents, profits 
and ‘*‘ value’ for use, the report of Sabourin is too vicious to be 
made the basis of any such punishment. As a paper, we believe 
it unparalleled in the record of judicial proceedings. 

Although there does not seem a remote probability, this 
being an action ex delicto sounding in damages, that the 
court will find itself able to sustain the bill or go beyond the 
bill in dealing with the case, we shall deal briefly with the 
pretended law upon which it is claimed there is warrant to 
assess damages in the form of putative profits conjecturally ac- 
cruing to strangers to this record, said to be unknown. 

In the opinion of the district judge, he was driven by the 


weight of unbroken authority to abandon all attempt to base 
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his decree or any part of it upon a supposed contraet of war- 
ranty in the supposed acts of conveyance constituting the sup- 
posed chain of title of the evicted. He states that she has no 
action on the warranty because ** there is no privity.’ 

We have shown in another part of this brief that, consider- 
ing the character of all of the decrees obtained by Mrs. Gaines 
in this and in the Circuit Court, where there has been evietion 
containing, as they all do. the express declaration that both 
vendor and vendee knew that they were acting in fraud of the 
rights of Mrs. Gaines, as between vendor and vendee there can 
be no accounting for supposed reuts and profits, for the decrees 
have stamped every holder from Mary Clark down to be evicted 
as rogues purloining unholy profits and possession from Mrs. 
Giaines, knowing thal they were robbing her. As between these 
rogues courts will settle no questions of profit or loss result- 
ine from their roguery after their acts have taken the impress 
of roguery at the hands of the judiciary. Therefore, the pre- 
tended account in this case could never have been stated in any 
action between these traudulent wvknown vendors aad vendees, 
all of them judicially declared to have been equally guilty. 

If this had not been the case the court would have encoun. 
tered another unsurmountable obstacle. Where a right of action 
exists at all on the written warranty clause in a Louisiana act of 
sale of realty, it only exists where there is conventional previly of 
contract. It the warranty is in the usual simple form of a war- 
rant of title as between the Immediate vendor and vendee the 
vendee has action only against bis /mmediate vendor. In order 
to give the vendee, if evicted, a right of action over against any 
former vendor, it is indispensable that the warranty clause 
should, besides the warranty of title, contain a couventional 
subrogation of the vendor’s action of warranty against his, the 
vendor’s warrantor. Iu such case the evicted can avail himself 
of the subrogation of right of action to proceed against his im- 
mediate warrantor’s warrantor, for he has bought the right to 


do Si), 
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This right to go back, however, ends where the subrogation 
ends, and if in the chain of title back the evicted finds a deed 
or act of conveyance that does nol show or have this special subro- 
gation there all privity ends and the right ceases. He can go 
back no farther with his action. Neither the bill or proof in 
this cause show the continuous existence of subrogation neces- 
sary to constitute privity back to the eity. As to the *‘un 
known” holders, neither the names or anything in the chain of 
title is given either in the bill or proofs. As to the evicted in 
the Monsseaux and Agnelly bills, the chain of title is not given 
either in the bill or proots, save in a very few instances. A. 
large proportion of the pretended decrees are based on alleged 
pro confesso, where there is no pretense of chain of title. 
And as the court will see on inspection of the pretended decrees 
compiled in the appendix, in many cases no shadow of a decree 
or eviction, 

[in Supposed warrant of the extraordinary bill and more re- 
markable decree in this cause counsel for the complainant and 
the court have been compelled to wander into supposed Roman 
law and even to the slatutory provisions of the Code of France for 
supposed authority. The reference is unfair, illegal and in 
effective. 

We know of but a limited number of unwritten systems of 
law recognized as law anywhere. They may be and probably 
are included in the following enumeration: The Law of Na- 
tions; the Law of War, probablv a subdivision of the Law of 
Nations ; the Law Merchant; the Law Maritime aud Prize, and 
the Common Law of England in force only in England proper, 
aud where it has been adopted by convention or statute. 

All other nations of the earth claiming to be civilized have 
systems of law based upon a conventional statutory code of 
laws or its equivalent, where there is ho representative or legis- 
lative department of government, and imperial decree is the 


substitute for legislative enactment. 
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From the moment of the annexation of the territory now 
ineluded in the State of Lonisiana, the Freneh element of its 
population, and particularly the lawyers of French extraction, 
have been fearful that the commoy law, as adopted in the other 
States. would be adopted in Louisiana, and bave vigilantly used 
their power to prevent this result. In accomplishing this end 
they have exhibited neither want of care or sagaeity. The very 
first article in the Civil Code in force during the whole period 
covered by this controversy. Is a statutory definition of the law 
to be in force in the State, and reads: ** Law is a solemn ex 
pression of legislative will” 

Not content with this definition, that of itself would eut off 
all systems of law based only upon ** immemorial usage,’ every 
coustitution of the State has inhibited the legislature from 
adopting any general system of law as an existing system, thus 
putting it beyond the power of the legislature to adopt either the 
common law of England or any continental system of laws now 
in force, or that has been in force in the past, as a system of 
laws. Not feeling safe even withall these prohibitions a further 
expedient was added to effect the same end. All judges in ren- 
dering any decree or judgment are required by statute to state in 
the decree in virtue of what law the decree is made. This 
statute was intended to put the courts of the State on the same 
basis of restriction as the Court of Cassation in France, prac- 
tically sitting as a court for the construction and application of 
express statutes, and always citing the statutes under which the 
decrees are supposed to find warrant. 

There is no civil daw in Louisiana, if by civil law is meant 
the system of law that prevailed in Rome or the statutory 
aystems of continental Kurope. The determination of any 
question by any court in Europe is of no authority in Louisiana 
norof any avail unless it may throw light upon the true construc- 
tion of an ambiguous Louisiana statute. It is plain that to 
make such decision of any utility the text of the statutes con- 


strued must be exactly the same, and the foreigu statute capable 
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of undoubted translation into the same tert as the Louisiana 
statute and adopted under the same conditions where contem 
poraneous circumstances and conditions must be taken inte con- 
sideration to arrive at legislative intent. 

All of the evitations from the Code of France from the deter- 
mination of French tribunals or French commentators prior to 
or since the adoption of the Code Napoleon or the existing code 
of Franee, unless they relate to precisely the same statute, and 
that statute ambignous and of disputed construction, are worse 
than diseng@nuous in the intent with which the citation is made. 
It would have been just as fair and pertinent to have referred to 
the statute law of Germany or Brazil as a warrant for the decree. 

We have examined with care all of the pretended foreign 
authority cited, and say most emphatically uot only do they 
fail to warrant the pretended doctrines made, but are overborne 
by express Louisiana statutes unambiguous in terms. 

We have shows by the terms of express articles of the Lou 
isiana Code aud the judicial construction given these articles 
by the highest court in the State, thata vendee and vendor of the 
property of another, both kunowlog that the title and right to 
POSSESSION of the property Lrespassed Upon Is vested In another, 
can have no recovery against each other concerning rents and 
protits while in fraudulent possession. \ warranty of posses 
sion and against eviction made by a fraudulent holder of an 
estate, to which he had knowingly no right, toa fraudulent 
vendee with the same knowledge, if made etiective by statute, 
would make every system of codified law, of which it formed 
a part, a disgrace to civilization. 

Bourgrigqaon vs. Destrehan, 5 La. 115, is the only case that 
we have been able to find where there was an effort to recover 
damages of the vendor of the evicted party dispossessed by 
ejectment. In this case the vendor of the evicted was joined as 
defendant with the evicted in a suit by the owner for rents and 
profits while kept out of possession. As to the vendor there 


was judgment for the defendant, from this there was appeal. 
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In affirming the judgment of the court below, the court 


after stating the common law concerning trespass to land, says: 


‘ 


‘* By our law, however, if the party illegally entering on 


‘the land. is suffered to remain therein for a year. the owner 
‘loses the right of possession, and is driven to his petitory 


** 


action to recover the property. The rents and profits aceru-, 


‘ing after that year, or the fruits gathered, for which the pos 


sessor may be responsible, are given ou entirely different 
principles from those for which reparation is afforded for a tres- 


‘pass, and his responsibility varies according to circumstances. 


If the possessor be in good faith he makes them his own, up 


‘to the time suit is brought to recover the property. Tf in bad, 
‘he owes them during the time of his possession. For their 
‘recovery the law has given an action in express terms against 
‘the person who has enjoyed them, and it is totally silent in 


regard to recourse against the person under whose title the 
possession was first taken. This silence in relation to respon 
sibility for the fruits which may be due in a petitory action. 
and the express declaration that the party who commands the 
trespass. or under whose authority it is committed is subject 
to the possessory action, and may be made responsible to the 
proprietor for the damages sustained by him, is a just reason 
for courts to assume that no such action was contemplated to 
be given, ina case such as that before us. Pothier traite de 
possession, Nos. 118 and 125, 

‘In the case first put, where the vendee makes the fruits 
his own in consequence of the belief that he was the owner, it 
would be difficult, nay, impossible, to conclude that the per- 
son who sold, even in bad faith to that vendee, should be re- 


‘sponsible to the proprietor for that which the law expressly 


says belongs to avother. In case the vendee is in bad faith. the 
absurdity it is true is not presented, but the grounds on which 
the possessor is made responsible for fruits, repel the idea 
that the vendor of that possessor is bound to make them good. 


* These grounds ave two: First. that the fruits, whether uatu- 


ral or the result of industry, or whether already gathered or 


‘not. are considered as accessories to the land, and must be re- 


stored with it. The maxim of the Roman law was omnis f@@e 


‘tus non jure seminis, sed jure soli percipitur. The seeond is, 


that every possessor in bad faith is considered o have im- 
pliedly contracted with the proprietor the obligation to pre- 
serve the thing for him, and to deliver it to him with every- 
thing which belonged to it. Pothier traite du droit de pro- 
priete, Nos, 151, 855, 536, 

** There is another ground why a vendor of land whose ven- 
dee is evicted by a petitory action, cannot be considered as a 


* trespasser, and subject to the responsibility of one. Our law 
‘refuses to one trespasser who has paid damages, an action for 
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‘reimbursement against his co-trespasser, or against him un 
** der whose authority he inflicted the injury, and yet it is clear, 
‘that the vendor with warrants is subject to au action by his 
* vendee, for the repayment of the fruits he may be compelled 
“to return to the proprietor. La Code, 2482, (now 2506.) 3 
* Martin’s Rep.. O. S. uss. 

‘It appears to us, that no action lies by the owuer of the 
* land, against the vendor of the party, who is evicted in a peti 
‘tory action. for the fruits or revenues; that he can only be 
‘reached by recovery trom his vendee, to whom he may, or 
‘may not be responsible in warranty, according to the circum 
* stances of the case, and the nature of bis engagement.” 

We have given this extended extract from the opinion, not 
only because it is the only reported case of an attempt on the 
part of an evictor to proceed directly against a vendor of the 
evicted, that we have been able to find in the reports of adjudi- 
cated cases in the courts of Louisiana or elsewhere, but because 
we are unable t> find that the doctrine laid down has ever been 
questioned or doubted. It seems to be the accepted jurisorn- 
dence of Louisiana, and conclusive against every pretense of 
right of action in this cause. 

The rights flowing from one year’s possession, referred to in 
the opinion, relate to the statutes of Louisiana controlling the 
possessory action, whereby any person having a title apparently 
good on its face, if permitted to retain actual possession for one 
year, acquires a right to possession that if disturbed will entitle 
him toa restoration of the possession against the world, upon 
showing one year’s possession under the conditions prescribed by 
Art. 47, Code of Practice. The real owner can only evict after 
such possession by a resort to a regular petitory action. 

As evidence that the rights of the real owner after suecess- 
ful evictiona depend entirely upon the statutory provisious of 
the code, we give below an extract from one of the cases cited 
by the District Judge in his opinion in this case: The case 
cited is Morris vs. Abat, 9 La. 552 (should be 552). This was a 
case between a vendor aud vendee of realty. The vendee was 
evicted and brought action on the warranty of title. The court, 


Martin, Justice, gave construction to what was then Art. 2452 
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of the Louisiana Code, and is 2506 of the present code -the 
article cited in the opinion. Just prior tothe date of that decision, 
the code of 1808 had been repealed, and the code of 1825 sub- 


stituted. ‘The code of 1808S, in Art. 57. had enacted: that oe 


4 
the thing sold had risen in value atthe time of evi tion, even without 
the aid of the buyer, the seller is bound to pay him the tnerease of 
value above the price of sale.” 

The evicted soucht fo reeover damages under this provision 
of the old code. Martin, Justice, held that this article of the 
old code was rejected from the new code beeause the juriscon- 
sults who compiled the new eode thought the article dangerous 
inanew and growing country where the price of realty natu- 
rally advanced rapidly. 

On page 557 of the report he says : 

——— = 


* This article of the old code, which tmposed such fearful 
* responsibility on the seller, was accordingly suppressed, and 
“does notappear in the new one. The vendor's liability is 
‘now clearly defined, and placed upon the most equitable foot- 
‘ing. He is now only responsible for the price at which he 
‘sold: for the fruits or revenues, where the party evicted has 
‘restered them tothe true owner: the cGosts of the suit of 
“eviction and warranty, and for any damages the vendor has 
‘had to pay. See Louisiana Code, Art. 2482. 
‘To say that the word damages, means the loss of profits 
‘not made, or tobe responsible for the augmentation of the 
‘value of the thing sold at the time of eviction, beyond: the 
* price of the original sale, would be to restore and carry into 
‘effect the entire provisions of the article in the Civil Code 
“which the legislature intended to suppress and repeal. It 
* would, in fact, reinstate the article of the former code. which 
* was recommended by the jurisconsults to be suppressed, and 
* which was formally suppressed and repealed on the adoption 
* of the Louisiana Code.” 


This doetrine was affirmed in Downs vs. Seotl, 2 Ann. 278 


,. 


was afterwards questioned, but finally adopted as settled juris. 


prudence in Burrows vs. Le Page, 6 Ann. 297, and has since 


been followed. 


The rapidity and facility with which the various couasel for 


the complainant have chauged front io asserting their theory of a 


right to recover in this case, and the uncertainty whether it will 


i 
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not be asserted that the complainant had some right of action 
growing out of the supposed warranty clause in deeds of convey- 
ance relating to the Blane tract, isour excuse for citing Ila/le vs. 
New Orleans, 1? Ann. 499, a case determined while Judge Mer- 
rick, afterwards one of the counsel for complainant in the Mons- 
seaux and Agnelly cases, was Chief Justice, and the organ of the 
court. The doctrine in the ease is, that eviction, as an actual fact, 
is indispensable toenableeven the warrantee to recover from the 
warrantor, and that the return of a writ of possession, to which 
the warrantor is not 2 party, is not conclusive evidence of eviec- 
tion, with a respectable list of authorities in support of the dee- 
trine. The record discloses the fact that at the time of taking 
final proofs, and while the matter was before the master for 
accounting, few, ifany, of the alleged evicted had actually been 
put out of possession. 

We have dealt with the authorities cited in the opinion in 
this cause in a review of thatopinion, made an appendix, in the 
belief that the assumption of jurisdiction of this cause In equity 
and the theory of the pretended right of action tested by exist- 
ing law, even if the court had obtained jurisdiction, are both 
so groundless and vicious that this court would have no ocea- 
sion to go beyond the bill and demurrer, and not be called upon 
to deal with any further question or detail in this enormous 
record. 

We respectfully submit that there is nothing but heresy 
and error iv this record from bill to decree. That the entire 
proceeding is coram non judice. That the decree should be 
avoided aud such emphatic stamp of judicial disapprobation 
impressed upon this proceeding as to render the recurrence of 
another like experiment improbable. 

Respectfully submitted, 
J. R. BECKWITH, 
Counsel for Appellant. 
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APPENDIX. 


Review of the opinion of Judge Billings and examinetion of the 
authorities eited in support of the positions 


lalken in the opinion. 


The first statement of fact is a palpable compound error 
of fact and law contradicted by the reeord. ‘The statement is 
that the right to remedy in equity rests upon the fact that it is a 
** suit for discovery as to the means which have been employed by the 
** defendant throughout this long period to hinder and prevent the cou 
‘* nlainant from recovering possession of this real property.’ 

It is evident that this sentence was written with utter dis 
regard of the office of a bill of discovery. The slightest exami 
nation would have shown that the bill of discovery has never 
had such office, even when brought to procure evidence to be 
used in an action at law pending or about to be institated. 

The reference to authority in support of this assumption of 
law could not have been examined by the court, but must have 
been accepted by the court on the faith of statement in some 
indifferent digest as to the doctrine and range of the citation. 

The citation is Comyn Digest, Chancery 3 B, 1. ** Where 
it is laid down that a bill tor discovery lies even where the 
action to be supported sounds in fort’’ is the language of the 
opinion. 

This citation is to.be found on page 467, volume 2, 4th Lon, 
don edition. The reference there isto 1 Brown, 96. In the 
digest it is stated that where quare impedit was brought against 
the ordinary by tie patron for refusing to institute his clerk, a 
bill filed by the defendant in the action at law (the ordinary) to 
discover whether the clerk presented to him had not given a 
general bond of resiguation, in order that he might set up the 
resignation as a defense to the actions quare impedit then pend- 
ing against him, was held a good bill on demurrer. It is clear 
that the district judge did not examine the digest, but took the 


doctrine to be as given him by counsel for complainant. 


The error in fact involved in this initial statement in’ the 
opinion lies in the statement or implication that the pretended 
defendant in this cause is charged to have used or employed 
any actionable means resulting in hindering the complainant 
in her ejectment proceedings, and in thoroughly ignoring the 
fact that if the city of New Orleans had committed any actionable 
forts there could be remedy only at law. 

We pass without comment the use made of Root vs. the 
Railroad, 105 U.S. 189, and Hipp vs. Babin, 19 How. 271. It 
will doubtless surprise this court to learn that the doctrine in 
either of these cases can be mistaken, and that either of the 
cases should be cited as authority in support of the extraordi- 


nary assumption of jurisdiction in this proceeding. 

Kr-parte, Bax 2 Vesey, See. 587, is cited as authority for the 
bill ora bill for accounting. The case itself conld not have 
been consulted. Lt only involves on single questions ina bank- 
ruptey proceeding, whether the commissioners tn bankruptey 
ean proceed in accounting inthe absénce of counsel for the 
parties without special order of the court. The court held that 
the duties of the commissioners were similar to those of a master 
in chancery, and they could proceed exr-parte. 


The opinion states that ** there is another distinct ground 
‘for equity jurisdiction where the complainant has received 


** judgment egainst several hundred tenants’ (sic). (Tenants of 


whom ? certainly not tenants of the city of New Orleans, as all 
of the defendants in the Monsseaux and Agnelly cases referred to 
held adverse to the city, asserting fee simple title in them- 
selves,) ‘for rents and profits for varying portions of this long 
‘period. These tenants are insolvent. The defendant in this 
* action is the warrantor of all of these defendants, and whatever 
** they owe the complainant, the defendant owes to them. The 
‘defendant is not only a warrantor, but she is a warrantor who 
‘has enriched herself by purchasing in bad faith the com- 
‘* plainant’s property and selling it at a profit of $500,000. 
This sum she has retained, and had the use of since the year 
“1857. The complainant has no remedy at law upon this warranty 
** for want of privity. EQUITY THEREFORE GIVES HER A RIGHT 
‘* OF ACTION.” 


The opinion must have suffered in the hands of the copyist 


‘* 
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or printer. It seems impossible that such a procession of now 
sequitur could occur in the original manuscript opinion. 
Since the case of Gaines vs. Hennen was decided, every 


decree in every case relating to the property belonging to the 


succession of Daniel Clark, has in unambiguous terms decreed 


as a solemn couclasion of fact that Relf and Chew as exeeutors 
under the will of ISL1, as attorneys in fact of Mary Clark, the 
devisee under that will: Mary Clark, as universal legatee under 
the will of L811; Blane, the purchaser from Mary Clark, and 
vendor to the First Municipality, and all subsequent alleged 
vendees in PUSSeSSION, were alall limes fraudulent disseizors, and all 
knew and ought to have known that their vendees not only were without 
title, but knew and ought to have known that the property belonged to the 
succession of Daniel Clark, and had vested in Myra Clark Gaines as 
universal legatee, and legitimate heir of Daniel Clark. There is no 
law onthe face of this planet that can rate auy of these ad 

judged fraudulent for! feasors holding under traudulent deeds 
purporting to convey fee title to be the warrantor of rents and 
profits of another like fraudulent tort feasor, going into posses- 
sion with knowledge that his possession was fraudulent or that 
‘an or would hold such fraudulent disseizors of Mrs. Gaines to 
hold the relation of landlord and tenant, the one to the other, 
or warrant the more monstrous proposition that equity will 
create liability where there is no privity. 

The very bill on which the decree is based negatives all 
pretence of privity, or that as betweer the city of New Or 
leans and the defendants in the ejectment bills brought against 
“the several hundred’ actual tenants,’’ or as between Mrs. 
Gaines and the city there existed any relation of landlord and 
tenant. On the contrary, the bill shows that ‘*the several 
hundred’’ held possession adverse both to the city and Mrs. 
Gaines. 

Why there should be such constant reference to ** tenants’’ 


all through the opinion is incomprehensible. 
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Such statements of fact and law should have been sup- 
ported by reference to unquestioned precedents. 

To support the bill as a bill for accounting, O'Connor vs, 
Spaight, 1 Schowles & Lefroy, 305, 509, is cited. 


This is an Trish Case. The bill was brought to enjoin the 
landlord's suit) for ejectment, and for an aecount to show that. 
one year’s rent was not due. The bill averred disputed boun- 
daries. the rent being per acre ; that there had been no receipts 
for rent when paid by the tenant; that the account involved 
goods sold and delivered, money loaned, disputed charges, and 
items double charged. The court granted the injunction, 
ordered a survey of the premises to determine the acreage, and 
held that it would hold the bill for accounting by reason of the 
complicated character of the dealings and disputed items. ‘This 
case is no authority for entertaining a bill for an account of 
damages ev delicto against a defendant not in possession. 

Corporation of Carlisle vs. Wilson, 15 Veasey Jr., 276, 275, 
is also cited. This was a case where the corporation insisted on 
tolls for property conveyed through the city, the right to toll 
having been established in a suitat law. The court held that 
equity had jurisdiction concurrent with law In matters of com- 
plicated accounts that by change in methods of transportation 
the tolls which bad formerly been charged to the men who ear- 
ried the goods themselves. or on horses, had become chargeable 
to the owners of stage coaches, the account had become com- 
plicated, doubtless the tolls were specific on different articles 
of merchandise, and that it was an account to be surcharged 
upon which every inhabitant of Carlisle might be examined 
and held jurisdiction as an act of discretion uuder all of the 
CIPTCUMSLALCEs, 

The doctrine in this case is probably at variance with the 
doctrine as iaid down by this court in recent cases cited in the 
brief. There is not enough of detail in the statement of the 


case to determine the question with certainty. 


Vi 
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The balance of the cases cited to sustain the bill as a bill 
for accounting, have no pertinence. All relate to accounts not 
unilateral but complicated dealings where there was contract 
privity, express or implied, with items to be charged or sur- 
charged. 

Nelson vs. Harris, 1 Yerger’s Rep. 372, is along rambling 
vase, in which it is difficult to determine what was decided, 
except that a court of chancery was an orphans’ court, and 
trespassers on orphans’ estates would be held to account. 

Ll Fonblanque’s Equity, vol. 1, marginal paging 14 and 15, 
fth Am. Ed., was doubtless cited in error, as it is authority 
against the doctrine which it is cited to support, as we under- 
stand the text and notes. 

The opinion next states **the gravamen of the bill of com 
**plaint is that the defendant by her direct efforts persisted in 
** mala fides has kept the complainant out of possession forty-seven 
**vears, and until remedy by a court at law is practically impos- 
**sible.”’ 

[It was always impossible for an owner of realty out of pos- 
session to obtain an account of profits for use and occupation 
of realty from another person also out of possession for the whole 
period, if the alleged disseizor, holding neither himself, by 
agent, or tenants’ atlorning to him, and doubtless will be 


impossible for all time to come. 


The bill avers that the complainant has evicted the tort 


Jeasors in possession, and has had an account of rents and 


protits. 

in support of this doctrine, Pultney vs. Warren, 6 Vesey, 
id, IS also cited. This case could not have been carefully exa- 
mined before citing as authority on any question in this case. 
[It was a complicated case of an attempt to hold an executor 
liable for mesne profits contrary to the rule of common law. The 
court held that the common law rule was as stated at bar, but 
that the executor by agreeing to abide the result of litigation 
between other parties, made asa condition upon which he ob- 


tained an injunction staying ejectment proceedings against him 


() 


self, rendered him personally liable to yield rent and mesne 
profits during the term of his own personal adverse occupancy 
of the premises. At least we so understand the doctrine of the 
case which seems to have given the court great trouble and 
anxiety. 

The next ease cited is Riddle vs. Mandeville, 5 Cranch, 
$22. Why this case is cited is mysterious. In the very opening 
of the opinion Chief Justice Marshall says: 

‘*If asstated by counsel for the defendants the question is 
‘** whether a court of chancery would create contracts into 
‘* which individuals had never entered, and decree the payment 
‘of money from persons who had vuever undertaken to pay it, 
the time of this conrt has been much misapplied indeed in 
‘* attending to the laborious discussions of this cause. 

‘The court would at once have disclaimed such power 
and have so terminated so extraordinary a controversy.’’ 
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The court had in a former cause between the same parties 
or concerning the same note, held that under the law, as it then 
prevailed in Alexandria, the holder of a dishonofed note could 
not proceed against a remote endorser. That each endorser 
after paying the note had recourse only against his immediate 
endorser, Who in turn might pursue his immediate endorser to 
the end of the list. The maker of the note and the immediate 
endorser of the holder at dishonor beeame insolvent, and were 
discharged in bankruptey proceedings on execution on this 
note. | 

The court held that as all of the endorsers might in turn 
become liable, the fact’ that the immediate endorser of the 
holder was insolvent and could not take up the note and 
thereby get the right to proceed against his immediate endorser, 
a court of equity would under the circumstances of the case 
allow the holder to pass over his insolvent endorser and proceed 
against the next endorser remote as to the holder of the note, 
because he was bound ou the notes and ought not to be protected 
by the insolvency of his endorsee. 

The reference to Story Equity Jurisprudence, Sec. 687, is 


equally incomprehensible. A lessor is permitted to proceed 
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against au under-tenant on his covenant with the lessee because 
there is a covenant and contract in which, ander certain cireum.- 
stances, equity will substitute the under lessee for the lessee 
us covenantee. Mrs. Gaines never leased any property to the 
city, the city never held any covenant for rent from the persons 
evicted by Mrs. Gaines in her ejectment bills against those 
found in possession of the Blane tract. 

The case of the Emperor of Austria vs. Day and Kossuth, 
is also cited. ‘This is a case of va bill by the Emperor of Austria 
as King of Hungary, to restrain the issue of shin plasters, paya- 
ble in Hungary, purporting to be the bills of that State, but 
printed and issued in Kugland. The sole question was, whether 
the English courts would restrain acts operating injuriously only 
in foreign jurisdiction. The court held that there was power 
to enjoin. What that doctrine has to do with anything in this 
controversy is not manifest. 

The pretense that there is equity cognizanee by reason 
of avoiding multiplicity of suits is too trivial to notice. If 
there is av earthly ground upon which any liability to pay this 
enormous sum of money, cither at law or equity, can rest, it is a 
single obligation, a single liability from one defendant lo one com- 
plainant, and could have been the subject of but one suit at law. 
A single action against a sing/e defendant has no features of 
multiplicity. can have none. 

The defenses set up by the defendant have only cold 
passing notice and are vot even all enumerated or clearly 
stated. 

As to the plea of prescription of one, two and three years, 
the judge entirely overlooked the fact that the time covered by 
the master’s report as limited by the directions of the complain- 
ant covered a period of time, during which, according to the 
averments of the bill, the statement ofthe master and the reci- 
tals, in his own opinion, the defendant was out of possession 
of all the Blane tract and therefore not liable for mesne profits 


going out of adverse possession or occupancy and that he had 


s 


held that the real basis of his decree rested upon the alleged fort of 
the city in the commission of acts tending to delay the complain- 
ant in ousting the real and actual possessors other than the city. 
All of these acts, if committed, were quasi offenses or torts 
under the law of the state, and as wrongs, in every legal sense, 
were personal wrongs, against the complainant herself and not 
against her estate. The plea went to the remedy against these 
alleged personal wrongs and should have been so dealt with by 
the court. 

The plea is disposed of with a statement of bad law and the 
misapplication of authorities in supposed support of the state- 
ment is liberal. He states: **that this is a suit which, aecording 
to all authorities, both under the common law and the law of 
Louisiana, could not have been brought until complainant had 
recovered possession.” Ifit had beeu stated that this was a suit 
which, under either system of law. could not be brought at all 
there would have been no question of its correctnéss. It is not 
true that an action for possession and mesne profits cannot be 
joined under the codified practice in Louisiana, and in equity 
a bill for ejectment and account of mesne profits, are always 
joined in the same bill. 

The very case cited by the judge in support of his statement, 
Gaines’ vs. New Orleaus, in 6th Wall. 612, was a bill of this 
kind and the case cited from 15th Wall. 624, demonstrates the 
fact that in that litigation the complainant not only recovered 
all of the realty in the Blane tract then in the possession of the 
city, but $125,266 79, estimated rents and profits, and all in 
the same suit. The reference to this authority is nuhappy. 

Nor is this all of the error into which the court fell, in 
dealing with the plea of prescription. 

Hie rested his decree upon a dual liability on the part of the 
city. He found that $576,707 92 of the amount decreed, arose 
asa liability from his finding the city liable to pay the decrees 
against the defendants in the Monsseaux and Agnelly bills, the 


evicted tort feasors who defended, set up title against the com 
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plainant. This was ali that was involved in or depended upon 
the determination of those ejectment bills. if we except the 
monstrous conjectural, even thirty-four thousand dollars 
alleged, but untaxed costs in the ejeetment suits. Assuming 
for the purpose of argument, that this ever was a liability of the 
city. the most that can be said of the ejectment suits as a pro 
fection against prescription is, that they interrupted preserip 
tions only as to the amount involved in those suits and nothing 
more, 

The balance of the deeree 31,545.959 OL, stands as a sum 
awarded against the city as a punishment for divers alleged 
torts, not committed as trespass to any realty, but strictly per 
sonal wrongs against the complainant personally, whereby she 
had a harder time in recovering her alleged realty from third 
persons and does not in any particular, represent rents or profils. 
and as quasi offenses and torts severally preseribed in one year 
from the date of commission, if ever committed. It would have 
been well to have dealt with this part of the decree in considering 
the plea of prescription. On this subject there is not a single 
word in the opinion. 

The opinion next deals with the question of good faith and 
cites the cases of Gaines vs. New Orleans, 6 Wall. and New 
Orleans vs. Gaines, 15 Wall. as ves judicata on that question. 
It is cheering to find that the doctrine of res adjudicata is not 
totally suspended in these cases, has not entirely fled the 
country. 

[It is doubtless true that this court did hold in the eases 
cited, that in @ect and in law. Relfand Chew, as executors, 
under the will of ISl1; the probate court that granted probate 
of that will ; Mary Clark, put in possession of the estate by the 
probate court ; Blanc, who purchased of Mary Clark, the uni- 
versal legatee; the First Municipality that purchased of Blane, 
and all who held under that chain of title, down to those evicted 
in the Monsseaux and A gnelly cases, knew that they were acting 
in flagrant fraud and that the estate with which they were 
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deviling was not theirs or the property of their nominal vendams, 
but belonged to Myra Clark Gaines 

If there conld have been any doubt as to the guilty knowl- 
edge of the defendants in the Mousseaux and Agnelly bills, that 
doubt was solved by the decree of this same judge in these cases 
declaring that they and all of them had guilty knowledge of all 
of these things. 

If this be the case as to all of those holding adverse to Mrs, 
Gaines how in the name of consistent justice can they be held 
to be liable to account to each other for any gains and profits 
resulting fromthis unholy deviling with the property of Mrs. 
Gaines? (As well might a herd ofthieves ask the courts to assist 
them to an equitable division of avowedly stolen property. 

If it was the intention of the complainant to finally speeu- 
late on the relation between disseizors, she should have been 
less greedy in asking the courts to stamp out all honesty and 
good faith relation between her victims, those in possession 
and those who had at some prior time been in possession. She 
should have known that courts donot brand a class of people as 
rogues and then iend aid to distribute the fruits of the roguery 
denounced. It is asa matter of law, beyoud doubt, immaterial 
whether the defendants in the Monsseanx and Agnelly suits, 
were ipsolvent or not, yet the issue was fairly made and it was 
the duty of the complainant to meet it with proof and the court 
with its view of its importance was hound to deal with the issue 
as an issue of fact in which the answer of the city must be over- 
thrown. How was this done? The opinion states that there 


were “several hundred’ defendants in these eases, and pan- 


perizes them all by a simple reference to the depositions of 


Florville Foy and Jules Vienne. Wt is well to examine these 
potent depositions redolent ¢f so much bankruptey. 

The deposition of Florville Foy, who had compromised with 
the plaintiff, is found on page 606, Vol. 1 of the printed record, 
as taken down, it is in the third person and all of the deposi- 
tion relating to the solvency of the people in question, is the 
following : 


| @ 
| 
= 
_ 
a 


7) 


1] 


‘Witness says that he is acquainted with most of the de 
‘* fendauts, possessors of property in what is known as the Blane 
“tract, against whom judgments were rendered in the cases of 

Gaines vs. Monsseaux ét als., No. 3663. and Gaines vs. Aguelly. 

* No. 6085, and that most of them are quite poor.” 

The deposition of Jules Vienne, is on page 607 of the same 
volume, all that he says on this subject is 

“Lam evequainted witha large number of the defendants 
in Suits 3665 and 6085. Most of them are very poor.” This is 
all of the proof on this issue, not an execution returned nudla 
bona. If the issue was material there was a failure of proof re- 
quired by the issue made in the answer. 

The important issue of res judicata in virtue of the, former 
recovery in Gaines vs. New Orleans, 6 and 15 Wall... kuown in 
this record as suit 2695, is disposed of in the following unintel 


ligible statement 

“The suit here referred to is Known in this reeord as 
* suit No. 2695. it was an ejectment suit conducted on the equity 
‘* side of this court as a suit in part fordiseovery. It was filed 
“ originally with reference to the whole Blane tract. The defend. 
*“ ants’ answer contained a disclaimer as to any title or possession 
‘of the tract, except that square upon which was situated the 
‘* draining machine, and some other small picees. The answer 
‘* disclosed the names of the occupants who were alleged to be in 
** possession of the rest of the tract. 

‘* Upon the coming in of defendants’ disclaimer, the com 
‘* plainant took no further proceedings as to the portion of the 
* tract covered by it, and the cause proceeded and the judgment 
** was with reference to the portion as to which possession was not 
‘disclaimed. There was no judgment upon the disclaimer, in tact no 
“ issue was joined upon it. The judgment has precisely the same 
‘** scope and effect as if the bill as originally filed had sought a 
‘** discovery und recovery of property and fruits as to the 
** square oecupied bythe draining machine alone, and the other 
‘* squares not included in the disclaimer. Indeed after the dis- 
** claimer it became necessary that the possessory actious against 
“ the occupants should be commenced and terminated before this 
‘* action would lie’’ (sie). Why the bill iu that case was not 


amended and the actnal oecupants as disclosed in the answer of 
the city does not appear yet in the decree in this cause, the city 
is punished because the complainant did not amend. ) 

It seems impossible that this can be the text of the manu- 


script opinion. Asa statement of law it is incomprehensible in 
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so far as it relates to the rule governing disclaimers in suits for 
possession and equity proceedings generally. 

A momeut’s inspection of the record in 2695, would have 
prevented misstatement of the pleadings and issues, in that case. 
The disclaimer was embodied in and a part of the answer of the 
defendant corporation. The issue tendered by the bill in this 
particular was: first, possession of the Blane tract ; second, wrong- 
ful or unlawful possession. The disclaimer met the part of the 
bill charging the defendant with unlawful possession, by a de- 
nial of any possession of any kind as to the property included in 
the disclaimer tendering unambiguous issue. ‘To this answer 


there was a general replication. The cause was heard at the 


circuit, and inthis court upou these pleadings, and the proof 


taken in support of the issue. If this did not join issue on the 
disclaimer it is difficult to comprehend under the rule prohibit- 
ing special replication how issue cau be taken on diselaimer in 
eyectinent sults, 

The plea of res judicata was certainly serious enough to be 
entitled to serious consideration, which it is manifest it did not 
receive. A moment's inspection of the report of J. B. Weller, 
master in the case 2695, would have shown the court that when 
that case was before the master, the complainant not only pre- 
sented and urged a demand for reuts and profits as to the por- 
tion of the Blane tract disclaimed by the city, but also a claim 
for waste for cutting swamp cypress on the same lauds; that 
both demands were rejected by the master, and the report con- 
firmed passed to final decree, and was paid by the city. 

Of that portion of the opinion relating to the reference of 
the cause to a master for final account before any issue of fact 
had been made, aud before any answer Game in as a punish- 
ment for the carelessness of a solicitors clerk, there is no need 
of comment beyond the statement that, as a treatise on equity 
procedure, it is surpassed in singularity and novelty only by 
the practice sought to be justified. Such a course was vever 


resorted to before in an equity cause, and probably never will 
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be imitated. The reference had a language probably not in- 
tended by the court, aud was read by the defendant as a final 
decree before any issue had been tendered the court for trial. 

Any course of practice which is out of its regular order, 
extraordinary in character, and whieh may create the impres- 
sion of pre-judgment, most certainly ought to be avoided at 
least in a case of large public interest, the result of which must 
affect a large community and operate on the public credit of a 
large municipality. 

Beyond doubt, there was no intention todo any wrong; yet 
the course was wrong and irregular beyoud precedent, and 
necessarily created much public excitement. 

So much of the opinion as relates to the exception to the 
master’s report taken by the defendant, indicates that the court 
did not deal with the real issues of law and fixet tendered by the 
exceptions, and gave only passing uotice to comparatively im- 
material and secondary matters involved. 

In considering whether the complainant ought to recover 
on the pleadings and proofs, the doetrine of res judicata is again 
revived into life. The status of the complainant and her title 
to the succession of Clark, are declared settled by the deeree in 
Gaines vs. New Orleans. the former suit between the same 
parties, (2695.) As amatter of estoppel this is doubtless cor 
rect. But why should the estoppel stop there, that biil being a 
bill for ejeectinent from the entire Blane tract and for all rents and 
profits due from the city of New Orleans for its torts, wrongful 
disseizin and occupancy of the Blane tract?) Why was not that 
question res adjudicata also? Why was the resurrection partia: 
only ? 

As law to support his decree, the judge says : 


* Under the civil law aud the textual provisions of our 
‘* code the seller, even iu good faith in case of eviction, is bound 

“Ist. For a restitution of the price ; 

“2d. Fora restitution of all profits and revenues which the 
‘* vendee is obliged to restore to the owner ; 

‘** 3d. For all costs; and 
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“4th. Forall damages which the vendee has suffered besides 
‘the price paid. Civil Code, Arts. 2506. 2507, 2510; Morris vs. 
‘* Abat, 9 La. 352; Downs vs. Scott, 5 Ann. 278.” 

Suppose this to be the law of Louisiana, correctly stated, of 
what avail is it to support the decree?) Mrs. Gaines never held 
the position of vendee of the city. She has not been evicted. 
She was never compelled to restore price or profits to her evicted 
vendees. 

No evicted vendee of any person or corporation is before the 
court asking restitution for price or any other demand growing 
out of eviction. 

The same judge in the same opinion had declared that there 
is no privity between Mrs. Gaines and the defendants in the new 
ejectment bills concerning these claims or supposed claims against 
the city growing out of the express or implied warranty involved 
in the sale of realty. 

Mrs. Gaines did not dare claim the rights of the vendee by 
transfer or assignment. If she had done so, she would have 
ousted the court of jurisdiction: Ist, because the claim of the 
evicted against their predecessors in possession is strictly a 
claim at law, aud alleged to have been liquidated in amouut by 
solemn adjudication before the complainant’s bill was filed ; 
2d, the claim, if a demand ip any sense, is at best only a chose 
in action, not negotiable by law merchant. Therefore, unless 
the evicted could sue in the federal court, Mrs. Gaines could 
not. The bill not only does not show the evicted competent to 
sue in the cireuit court, but on the contrary all of the aver- 
ments of the bill are inconsistent with that condition of the 
evicted. 

[It is impossible to comprehend what interest Mrs. Gaines 
had in the law governing the relation of vendor and vendee 
of real estate, when she stood on the record distinctly disown- 
ing either character, and is declared to be a stranger to that 
relation concerning any vendors or vendees of the Blane tract, 
and in fact had obtained decree alter decree declar.nug that 


there had been and could be no lawtul or good faith vendors or 
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vendees of the property between parties owning possession 
wiverse to her. 

The reference to authority in support of the deeree in this 
particular is also toa certain extent unhappy. ‘The first case 
cited is Morris vs. Abat. 9 La. 352 (should be 552). This was a 
case between a vendor and vendee of realty. The vendee was 
evicted and brought action on the warranty of title. The court, 
Martin, Justice, gave construction to what was then Art. 2482 
of the Louisiana Code, and is 2406 ot the present code the 
article cited inthe opinion. Just prior to the date of that decision, 
the code of 1808 had been repealed, and the code of 1825 sub- 
stituted. ‘The code of i808, in Art. 57, had enacted: that * if 
the thing sold had risen in value atthe time of eviction, even without 
the aid of the buyer, the seller is bound to pay him the tnerease of 
value above the price of sale.” 

The evicted sought to recover damages under this provision 
of the old code. Martin, Justice, held that this article of the 
old code was rejected from the new code because the juriscon 
sults who compiled the new code thought the article dangerous 
ina new and growing country where the price of realty natu- 
rally advanced rapidly. 

On page 557 of the report he says : 

** This article of the old code, which imposed such fearful 
** responsibility on the seller, was accordingly suppressed, and 
‘does not appear in the new one. The vendor's liability is 
‘now clearly defined, and placed upon the most equitable foot- 
‘ing. He is now only responsible for the price at which he 
‘sold; for the fruits or revenues, where the party evicted has 
‘restored them tothe true owner; the costs of the suit of 
‘eviction and warranty, and for any damages the vendor has 
‘** had to pay. See Louisiana Code, Art. 2482. 

* To say that the word damages. means the loss of profits 
‘not made, or tobe responsible for the augmentation of the 
‘value of the thing sold at the time of eviction, beyond the 
** price of the original sale, would be to restore and carry into 
‘effect the entire provisions of the article in the Civil Code 
“which the legislature intended to suppress and repeal. It 
** would, in fact, reinstate the article of the former code, which 
‘was recommended by the jurisconsults to be suppressed, and 
‘** which was formally suppressed and repealed on the adoption 
of the Louisiana Code.”’ 
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Downs vs. Seott, 5 Anu. 278, simply affirms Morris vs. Abat. 
The articles of the Civil Code and cases cited, refer solely to the 
relation between vendor and vendee, not, aS In this case, a sup- 
posed relation between au alleged vendor and strangers to the 
contract of sale. 

After a statement of a portion of the litigation in which, 
with the single case of Fuentes vs. Gaines, Mrs. Gaines was the 
plaintiff, the opinion states : 

** That this is a fault of an aggravated character, the perpe 
‘tration of which has been persisted in beyond all precedent, 
‘‘ecannot be doubted. Civil Code, Arts. 2315-2524; Lrish vs. 
‘* Wright, 8 Rob. 425-452; Smith vs. Berwick, 12 Rob. 2025.” 

Whether these authorities are cited in support of the state 
ment of fact does not appear. The citations neitner support the 
fact stated or any proposition of law pertinent to the coutro- 
versy. 
Art. 2315 C. C. is a general proposition: ‘ Every act what- 


ever of man that causes damage to another obliges him by whose 


fault it happened to repair it.” If this article had the range of 


construction sought to be given if in the opinion, it would make 
judges responsible for erroneous juagments, and dispose of all 
possibility of cases of damnum absque injuria. The same rule 
obtains in common law, subject to the same limitations and 
construction. 


Art. 2524 C. ©. enacts: * He who causes another person to 


do an unlawful act or assists or encourages in the commission of 


it, is answerable in solido with that person for the damage caused 
by such act.”’ 

This rule is the same at common law, and relates as well to 
liability for damages as liability to punishment by indictment. 
The aet must be an ** unlawful act’ Since when has it been 
unlawful for a defendant, when sued, to defend under and 
through the forms and means provided by law for that purpose ? 

But suppose the acts complained of were improper or even 


unlawful, since what date has equity taken to punishing naked 
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denominated 
forts under the pretense of redress rents and profits 
due to the party found to have suffered personal wrongs ? 

We apprehend that to make these articles of the Louisiana 
Civil Code applicable to this case both articles should be 
amended so as to further state. “and such damages shall be recor- 
erable in equity.” and the constitution of the United States so 
changed as to accommodate itself to the Louisiana Code in that 
particular. 

We have examined all of the cases cited in support of dam- 
ages for the use of judicial process and find in all the parties 
punished for wrongful use of judicial process have been plaintiff's 
in the litigation complained of. as have spirited property 
against which writs have been directed out of jurisdiction, with 
intent to defeat the writ. None of the cases are in equity. Nor 
have we been able to find a single case where a defendant, when 
brought into court by a plaintiff, has been held liable in dam- 
ages for defending in court or enlisting aid to assist in making a 
legitimate defense. 

The opinion cites what are termed ** civil law” authorities, 
While in no manner pertinent to any questions involved in the 
controversy, it is time that it is understood that there has been 
no civil law in Louisiana, if by civil law is meant the law once 
in force in the Roman territory, or now or at any time in force 
on the continent of Kuvope or elsewhere. The only authori- 
tative law in lawful force in Louisiana is stefufe Jaw. The very 
first article of the Civil Code defines law to be ** @ solemn expression 
of legislative will.” 

Not only would it have been impossible for the state to 
have adopted any general system of laws, as has been the case 
in most other states with the common law of England, but for a 
period longer than the range of this controversy, such adoption 
has been and still is prohibited by the constitution of the state. 
The reason for such inhibition is manifest. Ali of the countries 
in the civilized world where the common law does not prevail 


have codified a statute law or its equivalent, and ifadopted as a 


IS 


system would interfere with the general form of state govern. 
ment. republican in form, and in most cases with freedom in 
matters of religion. 

It is enough to say that all of the reasoning in this portion 
of the opinion and the authorities cited from all sources relate 
to the'case of litigation between the party claiming title and 
the disseizor who was or had been in possession and did or 
could bave made the property yield revenue, which when yielded 
would have gone into the coffers of the disseizor and vot into the 
hands of third persons stated in the bill to “unknown,” °* dead” 


or * insolvent,’ not one of whom is named or described in the 


bill and between whom and the city there was no privity of 


contraet or possibility of account. 

[fall the denunciation of the city so unlimited in the opin 
ion 1s true, if the liability is as stated, the city of New Orleans 
or rather the first muuicipality, was not the first disseigor. The 
probate court that probated the will of 1811,.now judicially 
declared to have acted in fraud with guilty knowledge of the 
rights of Myra Clark Gaines, effected the first disseiZin in putting 
Relf and Chew in possession of the succession as executors, again 
in putting the alleged maternal grandmother jn possession «us 
universal legatee of her son. If courts are not protected from 
action for deliberate wrongs committed, and there is no pre- 
scription under the doctrine of that opinion, the heirs of the 
judge of that court are responsible in despite of the rule that 
actions for forts do not generally survive, because this, accord. 
ing to the doctrine of the opinion, is not an action for tort but 
for the restoration of rents and profits avowedly never received 
yet an obligation ex-contractu which by fiction adheres to the 
estate of the deceased, at least we can reach no other conclusion 
from the text of the opinion. 

lf we give Relf and Chew, the executors, and the court that 
appointed them aud put them in possession of the estate, abso- 
lution, by reason of their public or quasi public position, the 


first disseigor claiming title was the alleged maternal grandmother 
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of the complainant, Myra Clark Gaines. The courts have stamped 
her with guilty knowledge that she was robbing her grand- 
child. She‘ ought to haveknown and did know,” that the estate 
belonged to her grandchild and that she was selling her grand- 
child's patrimony to Evariste Blane when she conveyed to bim. 
He was also a rogue and knew that he was deviling with the 
patrimony of an orphan. It has been so adjudged therefore, 
ifthis action lies against the city it also lies against Mary Clark, 
or her succession; Relf and Chew, or their succession : Evariste 
Blanc, or his succession ; as well as against all of the ** unknown” 
subsequent transferees of the property or any part of it. This 
is too monstrous to be entertained fora moment. ‘The full meas 
ure of responsibility of any of these disseigors lo th: complainant 
is to account for the period during which they respectively held 
wdverse possession. With the relation of the disseigors to each 
other, the complainant had no concern in law nor did she get 
any assignment that she could assert, either in equity or in the 


federal courts having jurisdiction in Louisiana. 


APPENDIX. 


Compilation of alleged decrees in. Monsseaus and Agnelly bills. 


GAINES os. MONSSEAUX ef al. 


Uriginal decree, vol. iv. page 5754, with special decrees 
against Jules Bermudez, Louis Bermucerosseles, Pierre Bordes, 
Joseph Balzac, Jean Balzac, Philip Avegno, Felix A. Duecros, 
Jules Abadie, the City of New Orleans, (a Lot in Municipality 
No. 2), not on Blane traet, Joseph Abadie, Simeon Brunet, 
Joseph Despeaux, Joseph Fuentes, A. B. Griswold. Maria 
P. Gravier, John L. Gubernator, Hope losurance Company, 
Felix M. Jacob, Widow Auguste Lanuse, Jules Lavergne, 
George Lohr, Michel Lorenz, Wm. H. MeLean, Paul H. Mons- 
seaux, Mrs. S. Magner, Pierre Minnerville, J. P. Perey, Mrs. 
Oscar P. Peyreaux, and her vendee, Jules Cassard, I. Paro- 
cell, H. Spitzfadden, Mrs. W. J. Saliba, Jean Sauvage, Alfred 
Rousseaux, Geo. O. Renickie, Nancy Villars, Alban Soulié, 
Mrs. J. C. de St. Romes. Mrs. E. Vanee, Mrs. Kk. N. Rileaux, 
Albin Rochereau, Southern Star Manufacturing Company, 
sre ree 


rick, Paul Pesquier, Jacob Newhauser, Louis E. Nee, Louis 


Joseph Sabates, Martin Soye. Raymond Rouselot, 


Mestier, Heirs of Maearty. Mrs. Septima Morel and hus 
baad, Christopher Morel, Henry Larque, Francois G. Levasseur, 
Jules Lapene, Mrs. Josephine Leduc, Joseph Hernandez, Mrs. 
J. V. Gourdain and husband, August Gautier, M. Graft, Anne 
Gautier, Florville Foy, Joho and Pauline Bietrv, Po Avril, J. 
Dupas, Mrs. Simeon Delord, Joseph Diard, Daniel Oechsner, 
Kdward Burnett, Louis Burnett. George Bischoff, Jean Des- 
peaux, Michel Meilleur.: 

Nore—This decree and the general deerce in the Agnelly case are 


not given in fullon account of their length; the names of the defend- 
nntson Blane tract, avninst whom there are decrees, are viven., 


(Printed Record, 2913 and 2914, vol. iv. 
Pro Confesso against Widow Durocker et als. 
Extract from the Minutes, June 22d, 1877. 

MYykA CLARK GAINES ) | 
vs. No. 3665. 

P. H. Monssraux ef als. J 

In this case on motion ef Wim. Reed Mills, solicitor tor com- 
plainant, itis ordered that the billof complaint filed inthis 

DOLD cause be taken pro confesso against the defendants named 
for want of demurrer, plea, or answer, they having been 

duly served with subpcocna : Widow B. Durocher, Julian Da- 

mont, Vicetorine Demoruelle, R. Devoe, Nicolas Darmas, Pierre 

Lanabere, Widow William Laurens, Widow Raymond Losel, 

Jacques P. Moreau, Barthelemy Morrero, Margaret McLaughlin, 

L. J. KE. Maco (Dutilho, Latitte & Co.. agents), McDonough School 

Fund, J. B, Muilke alias Mailke, Adéle Mougiy. Mrs. J. E. 


Maimsous and husband. John Miller, Sqr. 2520. 


(Printed Record, vol. iv, 2014. ) 

Order for Referring Cases to EB. Sabourin, Master. 
Kxtract from the Minutes, June 22d. L877. 
Marked X, U. &. C. G.. No. 88 2), offered by Complamant. 

MYRA CLARK GAINES _ ) 
DS. , No. 3663. 
P. H. Monsspaux et als. ) 

On motion of Wm. Reed Mills, solicitor for complainant, 
and on representing to this court that by a decree rendered on 
the 28th day of Mareh, 1872, against certain defendants therein. 
and against whom pro confesso had been taken, viz.: Joseph 
Beaudue, Jules Baudue, J. A. Blacksmith, Widow Pierre Cop, 
Canal Carondelet Company, Joseph Dangel, Joseph Dubue, Jno. 
Hoey, J. B. Jaequett, Wm. Moran. Stanislans Weber, Mrs. E. 
Walton and husband, Henry Grammont, John Miller, J. C. 


Pelhofier, ‘and that by an order of said eourt the same was 
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referred to John Bb. Weller. « master in chancery at the time, to 
determine the boundaries of the portions of the said property 
held by the said defendants, with the rents and revenues thereof, 
etc., and on further representing to the court that the said mas- 
ter did, in pursuance of said order, file in this court his report 
determining the boundaries of the properties of each of said 
defendants, but that before completing his report as to the rents 
and reventies of said properties, he died : 
It is therefore further ordered, adjudged and decreed, that 
the matter be referred to E. Sabourin, Esq.. master in echaneery 
of this court, to ascertain the rents and revenues thereof, 
5O16 he giving notice to said parties of the time and place at 
which he will proceed to the said examination, and that 
the complainant have execution against the said defendants for 
all such costs as she may have incurred in their behalf in this 
‘ause. 
NorTe—l am unable to find the decree pro confesso referred 
to. This decree is not a decree of ouster, and is not signed by 
any judge of the court, and of course no decree. 


(Printed Record, vol. iv, p. 3087. 


Judqment of Pro Confesso against certain Defendants. 
Kxtract from the Minutes, November Oth, tS877. 
Myra C. GAINES ) 
vs. NO. 35665. 
P. H. MoNSSEAUX ef als. \ 

On motion of Wm. Reed Mills, solicitor for complainant 
and on representing to the court that the following defendauts 
having failed to answer within the time allowed by order of 
this court : 

It is ordered that judgment pro coufesso be entered up 

against the following. viz.: Alex. M. Agelesto, Felicite 
5110) «~(Fellete) Bonseigneur. Marceline Bethencourt, Simeon EF. 
Brunette, J. F. B. Pegot, Armand Banranco, Jean Cazeau, 
J. F. B. Courbet. Mrs. Charles Havelard. Wm. Hogan, Julia 


Reny or Keny, Mrs. Ellen Kelly, Henry Laurens, Isadore EK. 
Pinsard, Mrs. Ellen Phillips and husband, Henry Peter, Fan- 
chon Randon, ;Mrs. Celina Ravenet,. Henry St. Armand, J. P. 
Siffert. Jeremiah Seanlan and wife, Wm. R. Morrison, Joseph 
Guillot. Mrs. J. F. Latarge, Joseph Dubue. 


Decree Confirming Pro Confesso of June 22d, 1877. against Cer 
lain Defendants, marked XN in 8825, UL S.C. C. offered by 
Complainant, 
lixtracts from the Minutes, November 15. 1877. 


Myra ©. Gaines 
Us. - No. 36635. 
. PP. H. Monsseaux ef als. ' 

On motion of Wim. Reed Mills, solicitor for complainant in 
the above entitled and numbered cause, and on representing to 
the court that heretofore, in the April term of this court, on 
the 22d June. IS77. judgments pro confesso were taken and 
entered agalust the following defendants in this said cause, 
Widow B. Duroscher, Julian Durand, Vietorine Dumonville, 
R. Devoe, Nicholas Damus, Pierre Lamathies, Widow Wi. 
Laurens, Widow Raymond Locoul, Jaeques P. Moreau, Bartho- 
lomew Morero, Margaret MeLaughlin, L. J. E. Mace, MeDonogh 
School Fund, J. B. Mailhe, a/ias Maelke, Adele Mengén, Mrs. 
J. DB. Mengen., and that no appearance, demurrer, plea. or 
answer have been filed by any of said defendants : 

It is now ordered and decreed that said judgments pro con 
fesso be now, and the same are hereby. confirmed. Aud itis fur- 
ther ordered that KH. Sabourin, master in chancery, be further 
authorized and ordered toseport to this court the respective 
properties belonging to complainant in possession of said defend- 
ants, both as [to] the metesand bounds and as to the amoant of 
fruits and revenues and value for use due by said respective 
defendants to said Myra Clark Gaines, complainant. 

(Signed) EDWARD ©. BILLINGS, Judge. 


NorTe.—No decree of ouster or eye tient 
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(Printed Reeord, vol. vo p. 4740.) 
Decree Confirming Pro Confesso. Entered and Filed June 20th, 1878. 
MYRA CLARK GAINES) 
Cs, - No. S665. 
P. H. Monsseaun et als. | 

This cause came onto be further heard at this term on the 
motion Of solicitor of complainant to make absolute the decrees 
pro confesso entered at the November term, IS77, and filed on 
Sth November, 1877, then taken against Alex. M. Agelesto, 
Felicite (Felelle) Bonseigneur, Mareeline Bethencourt, Simeon 
K. Brunette. J. FP. B. Begot. Armand Bauvanece, Jean Cazeau, 
J. F. B. Coubert, Mrs. Charles Haveland and husband, Wan. 
Hogan, Julia Reny or Keny, Mrs. Ellen Kelly, Henry Laurens, 
Isidore KE. Pinsard. Mrs. Ellen Phillips and husband. Henry 
Peter, Fanechonu Rendon. Mrs. Celine Ravenet, Henry St. 
Armand, J. PL Siffert. Jeremiah Seanlon and wife, Wim. R. 
Morrison, Joseph Gillot, Mrs. J. F.. Lafarge, Joseph Dubue, and 
considering the articulations in said bill of complaint, and the 
matters therein contained and set up, and the said decrees of 
pro conse SSO: 

It is now ordered, adjudged and deereed, that as against 
sald defendants, and so far as the property deseribed in said bill 
of complaint is concerned, to-wit: Ist. A certain tract of land 

containing about 155 acres, more or jess, situated in the 
5980, quarter of Bayou St. John, in the City of New Orleans, 

with all the buildings and improvements thereon, bounded 
by Canal, Carondelet. Dorgenois, and Bellechasse streets, by 
land, that in L821 was owned by Messrs. Henry and Evariste 
Blane. and by the Bayou St. John, aecording to a plan of said 
Jands drawn by Joseph Pilie. dated August 20th, 1821, annexed 
toan act of sale made by Richard Relf and Beverly Chew, as 
executors of Daniel Clark. to Evariste Blane, and passed before 
Philip Pedeselaux, October 50th, 1821, now of record in said 
Pedesclaux, notarial records, said land having been aequired by 


Daniel Clark in his lifetime trom Nicolas Marie Vidal bv act 
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before C. Ximenes or VPedeselaux, notary public, on or about 
July 24th, 1804. 
2d. A tract or pareel of ground on the Gentilly road, in 
the City of New Orleans, lying between the Gentilly road, the 
Canal Marigny, Treasure, and both sides of Spain streets, hay- 
ing about 22 arpents fronts on Gentilly road, as by plau of Allon. 
D. D’ Hemecourt, dated April 21st, 1856, at the filing of this bill, 
in the office of H. ID). Stone, 1S Royal street, New Orleans. 
3d. <A tract of land lying and being in the City of New 
Orleans, bounded by Dorgenois and Bellechasse, or part of St. 
John street, the Bayou St. John, St. John route, and Gentilly 
road, and particularly described upon a plan of said land made 
by Lafon, and deposited in the office of P. Pedesclaux, notary 
public, June 9th, 1809, which land was aequired by the said 
Daniel Clark from Nicolas Maria Vidal by an act in the office 
of L. T. Caire, notary public, June 24th, 1804, and from Lonis 
Antoine Blane, by act before Wm. Christy, January 25th, 1805, 
and others in July 15th, 1807, August 22d, 1809, and July 25d, 
1807, the said bill to be taken and held confessed and true, and 
that the said Myra Clark Gaines, complainant in this cause, is 
the only legitimate child of Daniel Clark in the said bill and 
proceedings mentioned, and as such was exclusively invested 
with the character of such legitimate child, and entitled to all 
the rights of the same, and that under and by virtue of the last 
will and testament of the said Daniel Clark, the said Myra 
5OSL Clark Gaines isthe universal legatee of said Daniel Daniel 
Clark, and, as such, entitled to all the estate, whether 
real or personal, of which he, the said Daniel Clark, died pos- 
sessed, subject only to the payment of certain legacies therein 
named, and especially is she entitled to all the rights of the said 
Daniel Clark at the time of his death, and in her said capacities 
to the property hereinbefore described, and any and all such 
portions thereof as the said defendants hereinbefore named, or 
either or all of them, may have been in the possession of at the 


time of the filing of this bill of complaint, to wit. the 22d No 
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vember, 1865, or at any time since; and it is further decreed 
that this matter be referred to Ernest Sabourin, Esq., a master 
in chancery of this court, to determine the boundaries of the 
portions of the said property held as aforesaid by the said de- 
fendants, with the rents and revenues and value for use thereof, 
he giving notice to said parties of the time and place at which 
he will proceed to the said examination; and it is further de- 
creed that the complainant have execution against the said de 
fendants for all such costs as she may have incurrred in’ their 
behalf in this cause. 

It is further ordered that as to the rights of complainant tor 
rents, revenues, and value for use, she is entitled to all the in- 
come, revenues, profits, and value for use and occupation which 
the evidence before the master shall establish, she, as owner, 
would have received or derived whether the possessors had re- 
alized them or not, and whether the failure on said possessors 
to realize them resulted from not managing the estate with or- 
dinary prudence, or from the estate remaining unproductive by 
reason of the title thereto being in dispute on account of a claim 
of title on the part of the possessors now adjudicated to have 
been unfounded, the proof must establish that if the complain- 
ant had been left undisturbed in the possession of this property 
which she has now recovered, by ordinary good management 
she would have caused the property to produce the incomes 


which are to be adjudged to her 


NorEeE—Deeree never signed or enrolled. 


(Printed Record. vol. v, p. 4852. ) 
Kutry at Rules. 
Kxtract from Chancery Order Book, January 6th, IS79 
MYRA CLARK GAINES 


ws. 


~No. 3663. 
P. H. Monsseaux et als. ‘ 


On motion of Wm. Reed Mills, solicitor for complainant, 


and it appearing that process of subpcena has been served upon 
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the detendants herein named, to-wit: Widow Paul Leibell. 


Charles Lorenz, Amelia Lorenz, Magdaline Lorenz, wife of 


Charles Ebert. and Charles Ebert, Henri Carriere, Edgar La- 
croix, Simeon Hernsheim, Mrs. Adeline Guesnon, Widow of 
P. H. Mousseaux, and John and Pauline Bietry. and that they 
have failed to enter their appearance or to demur, plead, or 
answer to complainant’s bill of revivor and supplement within 
the legal delay, it is ordered that said bill—taken pro’ confesso 


against the said defendants. 


(Printed Record, vol. v. p. 4928. ) 

Decrees on Pro Confesso against Heirs of Micheel Lorenz, Kdgar 
Lacroix, Henri Carriere, Simeon Hernsheim, and Mrs. Po H1. 
Monsseaux. Entered and Filed Mareh 2lst. IS79. Marked 
LDXNNI, ULS. C. C., offered by Complainant. No. 8825. 

MykA CLARK GAINES ) 
vs. No. 3665. 
P. H. MONsSSEAUX et als. J 

This cause came on to be further heard at this term on the 
motion of counsel tor complainant to make absolute the decree 
of pro confesso, entered at the January rules of 1879, and filed on 
the 6th of January, 1879, then taken against Vidow Paul Leibel, 
or Zeibel. executrix of the estate of Michael Lorenz, Charles 
Lorenz, Magdaline Lorenz, wife of Charles Ebart. her husband. 
and Amelia Lorenz, who has beeu emancipated by judgment of 
the second district court for the parish of Orleans, on the 23d 
February, 1877, heirs of Michel Lorenz, deceased ; Edgar La 
eroix, sole heir of Francois Lacroix, deceased: Henri Carriere, 
John Bietry and Pauline Bietry, his wife; Simeon Hernsheim 
and Mrs. Adeline Guesnon, widow and sole testamentary and 
universal heir and legatee of P. Il. Monsseaux. 

And eousidering the articulations in the bill of revivor and 
supplement filed in this honorable court on the 25d April, 1878, 
to the original bill filed as on the 22d day of November, 1865, 
and the matters therein in said bill contained and set up, and 


the said subsequent decree, of pro confesso : 
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It is now ordered, adjudged and decreed that all the property 
described and claimed by the defendants, Widow Paul Leible, 
or Zeible, executrix of the estate of Michael Lorenz, Charles 
Lorenz, Magde- * ‘ “f ¥ 

Nore—This decree is sigued and is in the same form as 
original decree. 

Decree against W. H. MeLean is on page 4933, vol. v, and 


is in the usual form signed. 


(Printed Reeord, vol. v, p. 5155. ) 
Pro Confesso against Certain Defendants. 
Extract from Minutes, June 9th, 1879. 
MYKA CLARK GAINES ) 
a - No. 5665. 
P. H. MONSSEAUX ef als. } 

OQnv motion of Wm. Reed Mills, solicitor for complainant, 
and on suggesting to the court that the following named defend- 
ants have neglected to file answers, pleas, or demurrers to the 
said bill of complaint and to make full discovery, it is ordered 
that said bill be taken pro cuonfesso against Mrs. J. C. de St. 
Romes as to square 43. bounded by Lopez, Salcedo, St. Peter 
and Orleans; also 10 lots in square 16, bounded by St. Phillip, 
Bellechasse, Dumaine, Gayoso and Dupree; L. Atenet, square 
15, bounded by Salcedo, Gayoso, Dumaine and Bellechasse ; J. 

B. Robertson, lots 12 and 15, in square 20, bounded by 
6366, Broad. Dorgenois, Dumaine and St. Ann: Mrs. Michel or 
Micher Mulier, square 50, bounded by Hagan Avenue, 
Lopez, Orleans and St. Ann; Francis Ek. Nee. lots 17 and IS, in 
square 37, bounded by Dorgenois, Broad, Orleans and St. Ann, 


and that the same be referred to E. Sabourin, master in chancery, 


to ascertain and determine as to the possession of said deseribed 


property by said defendant. Mrs. J. ©. de St. Romes, and as to 
amount of fruits, revenues, and value for use of the same. while 
in said defendants’ possession. 


NOTE—This is a remarkable instance of order pro confesse 
and final decree combined (not signed). 


10 
(Printed Record, vol. v. p. 5242.) 
Bill taken Pro Confesso for want of Demurrer, Plea, or Ansicer. 
Entry in Chaneery Order Book. Jane d5th, 1571. a 


Myra CLARK GAINES ) 
rs. -No. 3663. 
P. H. MONsSSEAUX ef als. 3 


In this case, on motion of Rice, Foster & KE. T. Merrick, of 
counsel for the complainant, it is ordered that said complain- 
ants bill be taken pro confesso for want of demurrer, plea, or 
auswer, against Louis Aron, P. Augrain, and wife, Jos. Baudue, 
Jules Budue, J, A. Bloekworth, Louis Binoche. Widow Pierre 
Cap. Carondelet Canal & Navigation Company, Joseph Danzel, 
Felix A. Ducros, Joseph Dubuc, Joseph Diard, J. Dupasse, 
Michel Dennis, N. P. Fisher and wife. Aug. Fuentes, Hy. 
Grandmont, John Hoey, H. D. Hopkins and wife, C. W. Hop- 
kins, S. Howell and wife, J. B. Jacquet, Widow Aug. Lanusse, 
Heirs of Lavergne, Henry Lazeur. Wm. Moran, John Miller, 

Louis KE. Nie, J. ©. Pelhofer, Hy. Parlange, Pontchartrain 
6476 Railroad Co... P. G. Reasor, Antoine Surrat, Hy. Spitz- 

fadden, Martin Soy, Mrs. Suliba, adm’r; Stanislas Web- 
ber, Mis. C. L. Wolton and her husband, Mrs. Palmyra White 
and George White, Attree White, Octavia White. D. P. White 
and A. Miltenberger. 


Bills taken Pro Confe SSO for mani of Demurver. Plea. ov Ansiwer. 
Kotry in Chancery Order Book, June Sth, 1871. 
MYRA CLARK GAINES ) 
vs. No, GOS). 


P. di. AGNELLY ef als 


ln this case, on motion of Race, Foster & Kk. T. Merrick. of 
counsel for the complainant, it is ordered that said complain- 


ants bill of complaint be taken pro confesso for want of demur- 


rer, plea, or answer against Edmund Abel, Juan Alphonso, 
Joseph Alseredo, Emile Bouny, M. A. Bramon, Charles Beau- 


mont, Pierre Bordes, Francis Coquet, Jean Carembert, Robert ©. 


Cleburne, Mrs. H. Chipley, Chavenette Chauvin, Aristede 


Carlon, Chas A. Carrier, Jean Buzeon, Widow R. Brongier. J. 
Bures, Mrs. V. Bertonviere, J. B. Bergeron, adn’ nr Widow J. 
B. Bergeron; Pierre Cazenave, Francis Carriere, A. Catalongue, 
Antoine Chauvin, Manuel Cuosteen, J. M. Crawford, Ovid Dn- 
buys, Chas. Dantonnelle, Chas. Demarist, Wid. Everard, Mrs. 
F. J. Forstall, Lucien Foucire, August Fouchert, Jean Fridean, 
J. Kk. Gabaroche, Edmund Guillet. Jean R. Gaudam, Widow 
James Gallagher. Auguste Gautier, Joseph Guerero, John Heaver, 
Louis Hortentein, O. Ek. Hall, H. D. Hopkins, Prosper Howard, 
Matthias Herde, Henry F. Hall, Leopold Hoislett, J. W. Har- 
rison, W. Harrison. Dr. J. A. Henson, Jules Hottier, Wim. 
Hardgroden, P’re Jourdainx, Gettsfried Jacobi, J. Ivegrette, 
Jean M. Journes, Lonis Janeum. Heirs of Mrs. FE. E,. Jackson, 
W.H. Johnson, Jean J°| Klau, Bay Kidder, J. B. Kidder, Chas. 
Lewis, J. R. Lee. Charles Lesseps, Jean Lavie. Joseph Lettrie, 
Win. R. Leeul, Wm. Alex. Laury, Joseph Lobot, Eululie Leffet- 
son, J. P. Maglish, Minor A. Meunier, Theodore Marero. Marius 
Mullier, Joseph Modson, Mrs. Melchior Michel, Jacque Marque, 
Isaac Majerada, Mr. Johu Morates, Jacques Muller and wife. 
Joseph Mouton, V. M. Murphy. Mrs. Chas. Matthews, David B. 

North, John Nauman. Francis Nye. Felix Pitehut. D. 
6447 Pony. H’v Peyehaud, Maucelin F. Peeora, Joseph Pros- 

per, M. A. Peyroux. Victor Perrilott, F. Pichoux, Joseph 
Pierre, Wm. Robert. Felix Robin, Louis Royer, Jaeob Rodri- 
ques, Jno. Remele. A. Rechard, Mrs. A. F. Richards, Richards 
& Marsh, Jean Raza, Joseph Robins, Peter St. Amant, C. ©. 
Sampson. Bernard Saux, Wim. Sommen. Lewis Sengi. J. Segrest, 
Bb. Saloy, J. Secrementaro, E. H. Singleton, Thos. Singleton, A. 
L .Tissot, Jos. Torregano. Mathilda Thean, Joachim Viosea, B. 
©. Vignaud, Thomas Wiltz, L. Ventrel, Jno. Wiltz, Mrs. Chas. 
Walshe, Anna Williams, Madeline Wiltz. 
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(Printed Record, vol. v, p. 5253, et seq. ) 

BASS, Bills taken Pro Confesso for Want of Ansirer. 
Kntry in Chancery Order Book, January l5th, L872. 
MYRA CLARK GAINES _ ) 
vs, > No. 3665. 
P. H. Monsseaux et als. | 

On motion of J. Q. A. Fellows, solicitor for complainant, 
and on showing that the following named defendants herein have 
failed‘to make answer to the bill of complaint within the ex- 
tended time allowed them at their request and by order of court, 
or to ask for or obtain any further extension of time within 
which to answer or make further plea, to-wit: B. Abadie, Jos. 
Bormond, V. Demourelle, M. Ksnard, I. S. Gubernator, A. B. 
Griswold, Gabriel Levasseur, I. T. D. Lefebre, M. Meilleur, Jr., 
C. Morel, Pierre Minveville, Geo. O. Reinecke, Jean Sauvage, 
Widow and heirs of Paul Pesquier, Louis Mestier, J. A. Blane, 
Geo. Bischof, City of New Orleans, 8S. Delord and wife, Joseph 
Fuentes, Theo. Guyot, F. M. Jacobs, Thos. Lacroix, Henry Lar- 
quie, F’rs Mouney, Mrs. 8S. Magner, Raymond Roussoulot, 
Widow J. C. de St. Romes, F. Thompson. Minor Kenner, M. A. 
Levasseur, Jos. Keating, P. Wecker, Jules Bermudez, Owen 
Doherty, I. Despoux, Florville Foy, J. Guillotte, Jules Lapene, 
Jules Lavergne. D. B. Macarty, Mrs. 8. Morel and husband, P. 
H. Monsseaux, M. Rillieux, Albin Soulé, W. F. Vredenberg, 
Michel Lorenzo. Widow R. Massena, Mrs. Vanee, Alaphouse 
Drez. 

It is ordered that the allegations of said complainant’s bill 


be taken pro confesso as to each of the above named defendants. 


Bulls taken Pyro Confesso for Want of Answer. 


Entry in Chancery Order Book, January loth, 1872. 
Myra CLARK Gasme) 
US, No. 6OS5. 
P. F. AGNELLY et als. 5 
On motion of J. Q@ A. Fellows, solicitor for complainant, 


and on showing that the following named defendants have failed 


mae 


iy 


to make answer to the bill of complainant within the extended 
time aliowed them at their request and by order of the court. or 
to ask for or obtain any further extension of time within which 
to answer or make further plea. to-wit: City of New Orleans, 

Wim. Chambers, Robertson, Thomas. Jos. Keating, Ebbert- 
6489 ing, Geo. B. executors of Josiah Cole, P. Brunet, EF. A. 

Minturn alas Dauphin, M. Meilleur, M. Elliot, Mrs. J. V. 
Gottschalk, Jean Ollie, Rudolphe Rousseaux, V. de St. Romes, 
J.B. Slawson, P.S. Wiltz, Widow J.C. de St. Romes, Dusnan de 
la Croix, it 1s ordered that the allegations of said bill of complaint 
be and they are hereby taken pro confesso as to each of the above 
named defendants. 

(Printed Record, vol. v, p. 5294. 

6525, Bill taken as Confessed Against Certain Defendants. 
Kntry in Vhancery Order Book, January 6th, 1879. 
MYRA CLARK GAINES ) 
rs. No. GOSS. 
P. F. AGNELLY et als. ) 

On motion of Wm. Reed Mills, solicitor for complainant, 
and it appearing that process of subpcena has been served upon 
the defendants herein named. to-wit: Amelia Leonde Macarty, 
wife of Theophile Imbert: Aune Louise Macarty, widow of 
Dranson B. Maearty: Laura Louise Maecarty. wife of H. St. 
Armaud; Colois Henry Macarty,. and that they have failed to 
enter their appearance or demur., plead or answer to the com- 
plainant’s bill of revivor and supplement within the legal delay, 
it is ordered that said bill be taken as confessed against the satd 
defendants. 

Bill taken as Confessed Against Certain Pefendauts. 
Kntry in Chancery Order Book, January 6th, IS79. 
MyrA CLARK GAINES ) 
rs. No. 3665. 
P. H. Monsseacx ef als. | 
On motion of Wm. Reed Mills. solicitor for complainant. 


and it appearing that process of subpcena has been served upon 


I4 


the defendants herein named, to-wit: Widow Paul Leibell, 


Charles Lorenz, Amelia Lorenz, Magdaline Lorenz, wife of 


Chas. Ebert; Henri Carriere. Edgar Lacroix, Simeon Hern- 
sheim, Mrs. Adeline Guinon, widow of P. H. Monsseaux, and 
John and Pauline Beitey and Chas. Ebert, and that they have 
failed to enter their appearance or to demur, plead or answer to 
the complainant’s bill of revivor and supplement within the 
legal delay. it is ordered that said bill — taken pyro confesso 


against the said defendants. 


Bill as Confessed against Mrs. bE. W. Glenny and I. BE. Glenny, her 


husband. 
Mutry in Chancery Order Book, March 5th, 1580. 


MYRA CLARK GAINES — ) 
DS, - No. 3665. 

P. H. MONSSEAUN ef als. ) 

Qn petition revivor. 

On motion of Wm. R. Mills, solicitor for the complainant 
herein, and it appearing that the defendants herein, Mrs. Emma 
Walton Glenny, and Isaac KE. Glenny, her husband, have been 
respectively, duly served with process of subpoena, and have 
failed to enter their appearance to the said eomplainant’s bill 
of revivor within the legal delays, it is therefore ordered that 
the said bill of revivor be, and the same is hereby, taken as in 
all matters and things confessed by the said defendants. 

(ZAINES rs. AGNELLY. 
(Printed record, vol, vi, p. 5609, ) 
Pro Confesso as to Certain Defendauts. 
Extract from Chancery Order Book, Monday. June 5th. 1871. 
Myra CLARK GAINES ) 
Us, No. 6085. 
P. F. AGNELLY et als. 
[n this case, on motion of Race, Foster & E. T. Merrick, of 


counsel for the complainant. it is ordered that said complain- 


15 


ant’s bill of complaint be taken pro confesso for want of demur- 


rer, plea or answer, against: 


Edmond Abel, Wid. R. Brugier, 

Joseph Alsesedo, J. Bures, 

Gregoire Alsesedo, Mrs. V. Bertonier, 
Kmile Bouny. b729e J. B. Bergeron, 

M. A. Bramon, J. B. Bergeron, adm’ r, 
Ch’s Beaumont, Wid. J. B. Bergeron, 


Pierre Bardes, Pierre Cazanave 


Francis Coquet, Francis Carriere, 


Jean Carambert, A. Catalongne. 
Robt. C. Cleburne, J. M. Crawford, 
Mrs. H. Chipley, Antoine Chauvin. 
Chavenette Chauvin, Manuel Custeen., 
Aristide Carlon, Ar. de Buys, 
Charles A. Carriere Ch’s Dantonette, 
Jean Bazeon, Ch's Demarest. 
Wid. Everard. Hy. Peyehaud. 
Mrs. F. J. Forstall, M. A. Peyroux, 
Lucien Foneire, Joseph Pierre, 
Auguste Foucher, Louis Roger. 
Jean Frudeau, Win. Remele, 

J. EK. Gabbaroche, Richards & Marsh, 
Kdward Guillet, Peter St. Amant. 
Theodore Marero, Win. Sommer, 
Mrs. Melchoir Michel. B. Saloy, 

Mrs. J’n Morales, Thos. Singleton, 
V. M. Murphy. Mathilda Theéard, 
John Nunan, Thos. Wiltz 

D. Powy. ‘Mrs. Ch’s Walsh. 
Joseph Prosper, J. Jacquette. 

fF. Pichon, Jeau M. Journes, 
Felix Robin, Louis Jarreaum, 
John Remele, Hleirs of Mrs. E. bk. Jackson, 
Mrs. A. F. Richards, W. H. Johnson. 


Joseph Robins. 
Bernard Saux, 

J. Sigrest, 

EK. H. Singleton. 
Jos. Toregano, 

B. O. Vignaud, 
John Wiltz. 
Madeline Wiltz, 
Jean R. Grandam. 


Widow James Gallagher. 


August Gautier, 
Joseph Guerero, 
Jobn Heaver, 
Louis Hastentein, 
Q. E. Hall, 

H. D. Hopkins, 
Prosper Howard 
Mathias Herde, 
Henry F. Hall, 
Leopold Hasslett, 
J. W. Harrison, 
W. Harrison, 
Dr. J. A. Hinson, 
Jules Haltier, 
Wm. Hargroder, 
Pierre Jourdain, 
Gottsfried Jacobi. 
Marius Mullier, 


Jacque Marque 


Jacques Muller and wife. 


Mrs. Ch’s Mathews. 


Francis Nije, 


It 


Jean H. Klan, 
Benj. Kidder, 

J. B. Kidder. 
(Ch’s Lewis, 

J. B. Lee, 

Ch's Lesseps, 
Jean Lavie, 
Joseph Lettrie, 
Wid. R. Leeul, 
Widow Alex. Lamy, 
Joseph Lobat, 
Kulalie Leffetean, 
J. P. Maglish, 
Minor O. Meunier, 
Joseph Madron, 
Isaac Majendo, 
Joseph Mouton, 
David B. North, 
Felix Pitcher, 
Mareelin T. Pecora, 
Victor Perilliat, 
Wm. Robert, 
Jacob Rodriguez, 
A. Richards, 
Jean Bazae 

C. ©. Sampson, 
Louis Surgi, 

J. Serementero, 
A. L. Tissot, 
Jaachim Viaseo, 
Z. Wentrel, 

Anna Williams. 


Ls 
(Printed Record, vol. vi, p. 5645. 


Pro Confesso against the City of New Orleans and Others. 


Extract from Chancery Order Book, Monday. January lth, 1872, 


Myra CLARK GAINES ) 
US. No. 6OSD. 
P. F. AGNELLY et als. ) 

On motion of J. Q. A. Fellows. solicitor for complainant, 
and on showing that the following named defendants have 
failed to make answer to the bill of complaint within the ex- 
tended time allowed them at their request and by order of court, 
or to ask for or obtain any further extension of time within 
which to answer or make further plea, to-wit: City of New Or- 
leans, Executors of Josiah Cole, William Chambers, P. Brunet, 
Thomas Robertson, KE. A. Minturn, e/ias Dauphin: Jos. Keating, 
M. Meilleur, Geo. B. Ebberling, M. Elliott. Mrs. J. V. Gotts- 
chalk, Jean Ollie, Rudolph Rousseay, V. de St. Romes, J. B. 
Slawson, P. S. Wiltz. Wid. J. C. St Romes, and Dusan de la 
Croix, it is ordered that the allegations of said bill of com- 
plaint be and they are hereby taken pro confesso as to each of 


the above named defendants. 


(Printed Record, vol. vi, p. S668, | 
Decree on Pro Confesso. Entered and Filed Mareh 28th, 187 ?. 
A, No. S825, offered by Complainant, August ISth, ISS. 
United States Circuit Court. In Chancery. 


MYRA CLARK GAINES ) 
Us. No. 608). 
P. F. AGNELLY ef als. ) 

This cause came on to be further heard ot this term on the 
motion of counsel for the complainant to make absolute the de- 
cree pro confesso entered at the June rules of IS71, and filed on 
the Sth June, IS7l, then taken against Pierre Bordes, Jean 

sazean, Widow R. Bringier, J. Bures, Robt. C. Cleburne, 
Aristide Carlon, Lucien Franciere, Auguste Fouchet, Juan 


Frederick, J. C. Gabaroche, Widow James Gallagher, Prosper 


1s 


Howard, Louis Jarreau, Joseph Lettorie, Jos. Labat, Jacques 
Mullier, Joseph Prosper, Victor Perilliat, Jacob Rodrigues, A. 
Richard, Louis Harstenstein, Minor A. Mennier, J. M. Craw- 
ford, Eulalie Leffeteau, Marie Mennier, and D. Powy, and con- 
sidering the articulations in said bill of complaint and the mat- 
ters therein contained and set up, and the said decree of pro 
confesso, it is now hereby ordered, adjudged, and decreed that as 
weainst the said defendants, and so far asthe property deseribed 
in said bill of complaint is concerned, to-wit: 

Ist. A tract of land on the Gentilly road, in the City of 
New Orleans, parish of Orleans, and State of Louisiana, lying 
between the Gentilly road, the Canal Mariguy, and Treasure 
street. and on both sides of Spain street, being about 22 arpents 

front on Gentilly road, as by plan of Allan Demicourt, 
6524 dated April 21. 1856, being being the same land purchased 

by Daniel Clark from J. Lb. Dejean by acts passed before 
M. DP’ Armas, notary public, on the 3d and 11th July, 1812. and 
2ith February, 1515, and from R. Clark Smith, by act before 
John Lynd, notary public. in 1815. as per said notary’s records 
of that year, page 69. 

Yd. A tract of land containing about one hundred aud 
thirty-five acres, more or less, situated in the quarter Bayou St. 
John, bounded by the Canal Carondelet, Dorgenois, and Belle- 
chasse streets, by land that in 1812 was owned by Mrs. Henry 
and Evariste Blane, and by the Bayou St. John, aceording to a 


plan of said land drawn by Jos. Pilié, dated August 2J, 1821, 


annexed to an act of sale of said tract made by Richard Relf 


and Beverly Chew, as executors of Daniel Clark, to Evariste 


Blane. and passed before P. Pedesclaux, notary public. October 


o0th, L821, now of record in said Pedeselanx notarial records, 
said land having been acquired by the said Daniel Clark in bis 
lifetime from Nicholas Vidol vy act before C. Nimenes or Pe- 
desclaux, notary public, about July 24th, 1804. 

od. A tract of land lying and being in the City of New 
Orleans, bounded by Dorgenois and Bellechasse or part of St. 


‘t 


‘t 
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Johu street, the Bayou St. John, St. John route, and Gentilly 
road, and pacticalarly described upon a plan of said land made 
by Lafon, and deposited in the offiee of P. Pedeselaux., notary 
public, June 9, 1809, which land was aequired by said Daniel 
Clark from Nicholas Marie Vidal by act in the office of L. T. 
Caire. votary public, July 24, L804, and from Louis Antoine 
Blane, by act before Ww. Christy, January 25th, 1805, and others 
in July 15, 1806, August 22, L309, and July 25, LSO7, the said 
bill be taken and held for confessed and true; and that the 
said Myra Clark Gaines, complainant in this canse, is the only 
legitimate child of Daniel Clark in the said bill and proceedings 
mentioned, and as such was exclusively invested with the char- 

acter of such legitimate child, and entitled to all the 
6825 rights of the same, and that under and by virtue of the 

last will and testament of the said Daniel Clark, the said 
Myra Clark Gaines is the universal legatee of the said Daniel 
Clark, and as such entitled to all the estate, whether real or per- 


sonal, of which he, the said Daniel Clark, died possessed, sub- 


ject only to the payment of certain legacies therein named ; and 


especially is she entitled to all the rights of the said Daniel 
Clark at the time of his death, and in her said capacities to the 
property hereinbefore deseribed., and any and all such portions 
thereof as the said defendants hereinbefore named or either or 
all of them may have been in possession of at the time of the 
filing of this bill of complaint, to-wit : the 12th February, 1870, 
or atany time since ; and it is further decreed that this matter be 
referred to John B. Weller, Esq.. a master in chancery of this 
court, to determine the boundaries of the portions of the said 
property, held as aforesaid by the said defendants, with the 
rents and revenues thereof, he giving notice to said parties of 
the time and place at which he will proceed to said examina- 
tion; and it is further decreed that: the complainant have exe- 
cution against the said defendants for all such costs as she may 
have incurred in this behalf in this cause. 
Signed) W. BR. WOODS, Judge. 


A) 


Printed Record, vol. vi, p. 5859. ) 
Order. Pro Confesso Made Absolute as to Property of M. A 
Peyroux. 
extract Srom the Minutes, Wednesday, May 20th, 1874. 


MyrRA CLARK GAINES 
PX, ~ No. 6OSD. 
P. F. AGNELLY et ala. 


7111 Qn motion of J. Q. A. Fellows, solicitor for the com- 


plainant, and on suggesting that the assessment rolls of 


the City of New Orleans for 1870 show that the following des- 
eribed property. portions of that claimed in this suit, stand 
assessed as the property of parties cited as defendant herein, 
and who made appearance through their solicitors, Messrs. Tay- 
lor and McConnell, but the order was made permitting a judg- 
ment pro confesso to be set aside for the purpose of answering, 
yet no answer has been made or claim set up thereto ; it is now 
ordered that said judgment pro confesso be made absolute and 
the property declared to be the property of this complainant, 
and she be allowed, if necessary, a writ of possession therefor, 
to-wit : 

1. All that square of ground, No. 407, bounded by Gayoso, 
Diumaine, Salcedo and Bellechasse streets, except lots 8 and 9 at 
the corner of Gayoso and Dumaine streets, said two lots meas- 
uring OS feet 6 inches four lines front on Dumaine street by 100 
feet in depth and front on Gayoso street, assessed in the name 
of M. A. Peyroux. 

Decree. Reports asto Metes and Bounds made Absolute. 

Extract trom the Minutes, Wednesday. May 24th, 1874. 

MyRA CLARK GAINES ) 
DS, No, GOS). 


P. F. AGNELLY ef als. } 


On motion of of J. Q. A. Fellows, solicitor of complainant, 
it is ordered that the reports of J. B. Weller. Esq., master in 


chancery, under order herein of 28th Mareh, 1872, made by him 


‘ 


-* 


’ 


-~* 


ae 
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on May UL7th, 20th and 2ith, L872. reporting the metes and 
bounds of such portion of land embraced in said order (making 
absolute the judgment pro coxnfesso of June Sth, S71), as were 
held on the 22d November, L865. or at any subsequent time, 

by the parties—be now confirmed, and the said complain- 
7liz) ant, Myra Clark Gaines, be put in possession of the same, 

aud that, if necessary, writs of possession issue in her 
favor therefor, to-wit: 

Lot No. 32, in square No. 59 bouuded by Broad, Toulouse, 
White and St. Peter streets. measuring 50 feet front on Toulouse 
street by LOO feet in depth, on the rolls of the City of New Or- 
leans for L870 assessed as Lhe property of Jean Frederick. 

Lot No. 55, in the same square and of the same dimensions, 
and on said rolls assessed in IS70 as the property of Albert 
Richard, 

Lot No. 34, in the same square and of the same dimensions, 
and on said rolls of the City of New Orleans assessed in LS70 as 
the property of Wid. James Gallagher. 

Lot No. 35, in the same square and of the same dimensions, 
and on said rolls cf the City of New Orleans assessed in 1870 as 
the property of Auguste Foucher. 

Lot No. 36, In the same square and of the same dimensions, 
and on said rolls of the City of New Orleans assessed in 1870 as 
the property of Joseph Prosper. 

Lot No. 37, in the same square and of the same dimensions, 
forming the corner of Toulouse and White streets, and on said 
rolls of the City of New Orleaus assessed in IS70 as the prop- 
erty of Aristide Carlon. 

Lot No. 5. in the same square, measuring 25 feet front on 
White street by a depth of 182 feet and at a distance of 100 feet 
from the corner of St. Peter street, on the rolls of the City of 
New Orleans for 1570 assessed as the property of Lucien Fouciere. 

Three lots, numbered 6, 7 and 8, iu the same square, meas- 
uring together 90 feet fronton St. Peter street by 100 feet in 
depth at a distance of 60 feet from the corner of White street 


22 
on the rolls of the City of New Orleans for S70 assessed as the 
property of Prosper Howard. 

Three lots of ground, Nos. 31,52 and 55, in square No, 340, 
bounded by Dorgenois, Broad, St. Anne and Dumaine streets, 


measuring together ninety feet front on St. Anne street by 100 


feet in depth, at a distance of about 90 feet from the corner of 


Dorgenois street, and on the rolls of the City of New Orleans for 
IS70 assessed as the property of Widow R. Brugier. 

TLLS Lots Nos. 16 and 17, in the same square, measuring 62 
feet front on Dumaine street by 162 feet in depth, at a 

distance of about 1SO0 feet from the corner of Dorgenvis street, 

and assessed on the rolls of the City of New Orleaus for 1S70 as 

the property of J.C. Gabaroche. 

Lots 1 and 2 in square No. 338, bounded by Dorgenois, St. 
Peter, Broad and Orleans streets, measuring together 65 feet 
front on Orleans and St. Peter: lot one forming the whole front 
Broad street by 114 feet, assessed on the rolls of the City of New 
Orleans for 1870 as the property of James Burs. 

Lot No. 19, in square No. 427, bounded by Rendon, Toulouse 
and Lopez streets, and Carondelet Walk, having 31 feet front on 
Carondelet Walk by 100 feet in depth, at a distance of about 93 
feet from the corner of Lopez street, assessed On the rolls of the 
City of New Orleans for 1870 as the property of Victor Perrilliat. 

A lot in square No. 373, bounded by St. Anne, Dupré, Du- 
maine and White streets, measuring 52 feet front on Dupré 


street by a depth of 141 feet, at a distance of LOO feet from the 


corner of St. Anne street, assessed on the rolls of the City of 


New Orleans for 1570 as the property of Louis Jarreau (Jessum ). 

A lot of ground in square No. 592, bounded by Dupré, Tou- 
louse. Gayoso and St. Peter streets, having $1 feet front on St. 
Peter street by 100 feet depth and front on Dupré street, form- 
ing the corner of these streets and assessed on the rolls of the 
City of New Orleans for {S70 as the property of Mrs. Jaeques 
Muller. Two lots of ground in the same square, adjoining each 


other, and the lot last deseribed, having 62 feet front on St. 


2 


Peter street by 100 feet in depth, assessed on the rolls of the 
City of New Orleans for IS70 as the property of Robert C. 
Cleburne. 

A lot of ground in the same square adjoining the property 

last described, having 51 feet frout on St. Peter street by 
114 100 feet in depth, assessed on the rolls of the City of New 
Orleans as the property of Jacob Roderigues (Roduery). 

Lot No. 14in the square No. 336, bounded by Broad, Tou- 
louse and Dorgenois streets and Carondelet walk, measuring 51 
feet front on Carondelet walk, running through to Toulouse 
street, with a depth of 70 feet. and being at a distance of 31 feet 
from Dorgenois street, assessed on the rolls of the City of New 
Orleans for the year [S70 as the property of Joseph Labator 
(Jean Labartho), 

A let of ground in square No. 352, bounded by Ursuline, 
White. Oak and Seventh streets, measuring 55 feet front on 
Ursuline street by a depth of 162 feet, adjoining the property of 
David Stickney, assessed on the rolls of the City of New Orleans 
for 1870 as the property of Eulalie Laffitean. 

A lot of ground in square No. 1520, or original No. 7, 
bounded by Broad, Washington, Seventh and Lepage streets, 
being lot No. 9 on the original plan of the faubourg St. John, 
measuring 64 feet front on Lepage street by a depth of one hun- 
dred and ninety-one feet, assessed ou the rolls of the City of 
New Orleans for 1870 as the property of Marie Meunier and D. 
Powy (J. Magne). 

The whole of square of ground No. 1791, bounded by Abun- 
danee, Agriculture, St. Anthony, and Antoinne or Aunette 
streets, assessed on the rolls of the City of New Orleans for 1870 
as the property of Louis Hartstentein. 

The whole of square of ground No. 1957, bounded by Paris 
avenue, Marigny, and Gentilly road, a triangle, assessed on the 
rolls of the City of New Orleans for 1870 as the property of 
Adolphe Meunier (a minor). 


Nore—Neither of these papers are signed. 


ee A ARR te 


(Printed Reeord, vol. vi, p. 5900.) 


SAME 
Us. - ODS, 
L. Ut. Compron ef als. \ 
' 
SAME ; 
Ds, 5009. 
A. HLIANNAN ef als. 
JOSEPH FUENTES ef als. 
rs, SOSA. 4 
Myra ©. GAINes. |} 
And now Mrs. Myra Clark Gaines, complainant in the 
above suits Nos. 2734, 3663, 4006, 6085, 4031, 4051, 5058, 5099, 
and defendant in suit No. 803s, through her solicitor, Wim. 
Reed Mills, moves the court that the costs in said above num- 
bered and entitled causes be taxed. Whereupon it was ordered , 
“oe — an 
that the matter be referred to J. W. Gurley, commissioner, for 4 ” 
taxation. 
Motion and Order, Referring Certain Cases to Master to Compute 
the Rents and Revenues since the Property came into the Posses- 
sion of the Defendants. 
(Printed Record, vol. vi, p. 5007. ) 
Deerce Confirming Pro Confesso of June 22d, IS77, NI, USS. CL C., 
No. 8825, offered by Complainant. 
Kxtract from the Minutes, November L3th, 1877. | 
: 7 


MYRA CLARK GAINES ) 
vs. - No. 6085. 
P. F. AGNELLY ef als. ) 

On motion of Wim. Reed Mills, solicitor for complainant in 
the above entitled and numbered cause, and on representing to 
the court that heretofore, in the April term of this court, on 
the 22d June, 1877, judgments pro confesso were taken and en- 
tered against the following defendants in this said cause: John 
Bonneau, Joseph Bompart. E.G. Douvillier, Juan Gonzalles, 


John Grandam, Jean Labbe, J. A. Lannenville, Mrs. C. Carty, 


Jean Marie Journé, Widow Alex. Lammy, Alice Lancheaux or 
Lacroix, Leotine Lancheaux or Laeroix, Seline Laneheaux or 
Lacroix, J. A. Laneville, a/ias Louvillier, John MeGinness, 
Isaac Mazerado, D. B. Macarty, Louis H. Moore, Joseph M. 
Moore, Joseph Beers, Mrs. C. Bangeau, M. E. Peeora, Mrs. EB. 
Pigeon, Henry St. Paul and wife, Joseph Sauterot, Wm. R. 
Stewart, Widow J. Touglet, J. Trudeau, and that no appear 
ance, demurrer, plea or answer have been filed by any of 
+164 said defendants: It is now ordered. adjudged and decreed 
that the said judgmeuts pro confesso be now, and the same 
are hereby confirmed. And it is further ordered that KE. Sa- 
bourin, master in chaucery, be authorized and ordered to report 
Lv this court the respective properties belonging to the com- 
plainaut, in possession of said defendants, both as to the metes 
and bounds and as to the amount of the fruits and revenues and 
value for use due by said respective defendants to said Myra 
Clark Gaines, complainant. 
Nore.—tThere is here also no decree of ouster or ejectment, 
hor is it Sigued. 
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Deerce Confirming Pro Contesso Taken November oth, 1877. 
extracts from the Minutes, June 20th, LS7s. 


Mrra C. GAINES ) 
DS. No. GUSD. 
P. F. AGNELLY et als. ) 

This cause came onto be further beard at this term on the 
motion of solicitor of complainant to make absolute the decrees 
pro ecovfesso entered at the November term, i877, and filed on 
Sth November, 1877. then taken against L. Francois, Widow 
Marie Acten, Joseph Brunneau, Marie H. Brousset, Mrs. T. FE. 
Canty. Mrs. L. Colomb. L. A. Dubourg, Arthur Dejean, Kugene 
Dunaud, Mrs. KE. O. Freret. J. Lefebre, G. Landry, F. Mereadel, 
Mrs. Drouant. Isaac Magendo. John Newman, Henry Peyehaud, 
Mr. P. Rochefort, Henry Rhoder, Louis St. John, Louisa E. 


Saurez. Matilda Thebault, Estate of H. Tricon, Joseph Torre- 


A) 


gano, Mrs. Jos. Hopkins, Jos. Labate, Aristide Carlon, Vietor 


Demourelle, and considering the articulations in said bill of 


complaint, and the matters therein contained and set up, and 
the said decrees of pro confesso, itis now ordered, adjudged and 
decreed that as against said defendants, and so far as the prop- 
erty described in said bill of complaint is coneerned, to-wit: 

Ist. A certain tract of land, containing about one hun- 
dred and thirty-five acres, more or less, situated on the quarter 
of Bayou St. John, in the City of New Orleans, with all the 
buildings and improvements thereou, bounded by Canal, Caron- 
delet. Dorgenois and Bellechasse streets, by land that in 1821 

was owned by Messrs. Henry and Kvariste Blane. and by 
io2t dhe Bayou St. John, according to a plan of said lands 

drawn by Jos. Pillie, dated August 20, L821, annexed to 
an act of sale made by Richard Blane, and passed before Phillipe 
Pedesclaunx October 20, 1821, now of record in said Pedesclaux’s 
notarial records: said land having been acquired by Daniel 
Clark in his life time from Nicholas Maria Vidal. by an aet 
betore C. Nimanas or P. Pedesclaux. notary public, on or about 
July 24, 1804. 

Yd. A tract or parcel of ground on the Gentilly Road in the 
City of New Orleans, lying between the Gentilly road, the Canal 
Marigny. Treasure and both sides of Spain street, having about 
twenty-two arpeuts front on Gentilly road, as by plan of Allen 
DD. D’Hemicourt, dated April 2Ist, 1856, at the filing of this 
bill in the office of H. D. Stove, 18 Royal street, New Orleans. 

od. A tract of land lying and being in the City of New 
Orleans. bounded by Dorgenois and Bellechasse. a part of St. 
Johu street, the Bayou St. John route. and Gentilly road, and 
particularly described upon a plan of said land made by Laton, 
aud deposited in the office of P. Pedesclaux, notary public, June 
9, 1809, which land was aequired by the said Daniel Clark from 
Nicholas Maria Vidal by an act in the office of L. T. Caire, 
notary public, June 24th, 1804, and from Louis Antoine Blane, 


oS oe 


by act passed before Wim. Christy, January 25, 1805, and others 


. 
a, 


és 


Wr 


mf 

on duly 15, 1807, August 22. 1809, and July 25, 1807, the said 
bill to be taken and held confessed and true, and that the said 
Myra Clark Gaines. complainant in this cause. is the only legiti- 
mate child of Daniel Clark in the said bill and proceedings 
mentioned, and as such was exelusively invested with the char- 
acter of such legitimate child and entitled to all the rights of 
the same, and that under and by virtue of the last will and tes 

iament of the said Daniel Clark the said Myra Clark 
7325 Gaines Is the universal legatee of said Daniel Clark, and 

ws such entitled to all the estate. whether real or persoual, 
of which the said Daniel Clark died possessed of, subject only to 
the payvinent of certain legacies therein named, and especially is 
she entitled toall the rights of the said Daniel Clark at the time 
of his death, and in her said capacities, to the property berein- 
before deseribed. and any and all such portions thereof as the 
defendants hereinbefore named, or either or all of them, may 
have been in the possession of at the time of the filing of this 
bill of complaint, to-wit: the 22d Mareh, 1865, or at auy time 
since, and tt is further decreed that this matter be referred to 
Ernest Sabourin, Esq... inaster in chancery of this court, to de- 
termine the boundaries of the portions of the said property. 
held as aforesaid by the said defendants, with the vents and 
revenues and value tor use thereol. 

It is further ordered that as tothe rights of complainant for 
rent, revenues and vaiue for use, she is entitled to all the in 
come, revenues, profits and value for use and occupation which 
the evidence before the master shall establish, she, as owner. 
would have received or derived, whether the POSSECSSOTS had 
realized them or not, and whether the failure on said possessors’ 
paitto realize them resulted from not managing the estate with 
ordinary prudence, or from the estate remaining unproductive 
by reason of the title thereto being in dispute on account of a 
Claim of tithe on the part of possessors now adjudged to have 
been anfounded. The proof must establish that if the com- 


plainant had been lett undisturbed in the possession of this 


25 


property. which she has now recovered, by ordinary good man- 
agement she would have caused the property to produce incomes 
which are to be adjudged to her. The master is to give notice 
to the said parties of the time and place at which he will pro- 

ceed to the said examination, and if is further decreed 
7326 «that the complainant have execution against the said 

defendants for all such costs as she may have incurred in 
their behalf in this cause. 


Nore. —This paper not signed, only a draft of deeree appa- 
rently. 


The decree in Gaines vs. Agnelly is printed on page 55870, 
vol. vi; and includes but eleven special ejectment decrees relat- 


ing to lands on Blane tract, as we believe. 
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THE CITY OF NEW ORLEANS 
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MYRA CLARK GAINES. 


No. 15.—October Term 1887. 


It seems to me that the case is to be determined on 
the demurrer to the bill—on that portion of the answer 
and proofs which relates to rents and profits, and on the 
Master’s report. 

‘The demurrer raises three questions: 1. Does the bill 
disclose a cause of action? 2. Is the cause of action 
copnizable in a Court of Equity’ 3. Is the cause of 
action barred by prescription ? 

The answer, so far as rents and profits are concerned, 
sets up— 

1. Prescription of one, three, and ten years. 

2. Good faith of the defendant, but not the good faith 
of any of the defendants in the Agnelly and Monsseaux 
cases, Nos. 3663 and 608s. 

3. The fraudulent and irregular character of some of 
the decrees rendered in the Agnelly and Monsseaux 
cases, and the payment of others; but there is no speci- 
fication of any varticular decree affected by fraud or 
irregularity or of any decree paid to complainant. 

4. That the decree in the suit of Mrs. Gaines 7. City of 
New Orleans, No. 2695, precludes the complainant from 
bringing this suit. 


5. That the persons warranted in title by the City of 
New Orleans are citizens of the State of Louisiana, and 
they could not enforce their contracts of warranty against 
the Citv inthe Circuit Court of the United States. No 
deduction from this fact is made by the answer. I pre- 
sume it means to insinuate that, therefore, Mrs. Gaines, 
as an ass7gnee, cannot bring thus suit. 

6. **’That in other cases [I quote the answer], said 
defendant hasa fuller and complete legal defense against 
any demand based on said supposed covenant of warranty, 
if the saine was set up by the supposed warrantee.’’ (P. 
46.) I suppose this means that if the City had been 
sued by its vendees on her warranty, she could have 
successfully defended the suit. How this could have 
been done, or what was the defense which coyld have 
been urged, is not stated. 

>. That the defendant had transferred her interest in 
this suit to some unknown person. 

8. That the unimproved portion of the ‘‘ Blane Tract”? 
was worthless, and that no revenue could have been real- 
ized therefrom, owing to its uninhabitable condition. 

[ pass over a variety of other defenses set up in the 
auswer, because the defendant had no right to urge them 
under the terms of the order 1mposed upon her when 
the Aro confesso was set aside; and for the further reason 
that they have been repeatedly adjudicated by this Court 
in favor of the complainant, and, if not res adjudicata 
as to the defendant, are detenses which the court will 
not re-examine. The defenses mentioned under the 
Nos. 5, 6 and 7 were not supported by any evidence and 
will not be referred to again. 

The bill was filed 7th August, 1879, and the subpeena 
was served next day. Appearance for defendant was en- 
tered on September 1. On October 6, the time to plead, 
answer or demur was extended to the rule day in De- 
cein ber. Qn that day, a PVo CONSCSSO WAS entered, the 


defendant having failed to plead, demuror answer. (P. 
29.) Next day application was made by the defend- 
ant to set aside the Aro confesso and for leave to file a 
demurrer. The Court thereupon entered the following 
order on 6th January, 1880: ‘* That upon payment of 
costs to date, and signing a stipulation to speed the cause 
and consent toa hearing upon the demurrer within five 
days, the defendant has leave to file the demurrer, pro- 
vided it be done forthwith; and in case the demurrer 
should be overruled, the Court will impose further terms 
upon defendant should such be deemed just.’’ (P. 32.) 
The defendant consented to the terms. (P. 34.) A gen- 
eral demurrer was filed 6th January, 1880. It was argued 
for several davs and submitted on 23d January. On 27th 
March the demurrer was overruled, and the following 
terms were imposed on the defendant, pursuant to the 
reservation contained in the order of January 6th: ‘It 
is ordered that the demurrer be overruled with costs and 
that defendants have leave, as they may be advised, to 
file within ten days a demurrer to all of complainant’s 
bill, excepting that portion which seeks to recover from 
the defendant the rents and profits acquired or realized, 
or which might by reasonable diligence have been ac- 
quired or realized, revenues and value for use by the 
actual occupants of the property described in the bill, 
namely, subdivisions eleven and twelve of said bill, and 
of the printed copy of said bill the second paragraph on 
page 21, the second paragraph on page 22, the second 
paragraph on page 23, and the whole of page 24, as well 
as subdivision fifteen of said bill. 

‘‘And under the reservation in the order heretofore 
made, and for the purpose of speeding the cause,. the 
Court imposes as terms, and it is further ordered, that 
said defendant answer the said excepted portions of said 
bill within the period of ten days from the date of thus 
decree, and that said detendant forthwith proceed to 
account before Ernest Sabourin, Master, for the rents 
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and profits acquired and realized, or which night by 
reasonable diligence have been acquired or realized, by 
the actual occupants of said property, including all reve- 
nues and values for use.’’ (P. 35.) 


[t is clear that under this order the defendant was_ 
not allowed to dispute any averment in the bill 1m re- 
gard to matters not included in the excepted portions 
above mentioned. The object of the Court was to pre- 
vent a useless consumption of time in the investigation 
of matters which every one believed had been definitely 
settled. I allude to the averments in the bill that the 
complainant was the only legitimate daughter of Dan- 
iel Clark, and by Is last will, made in 1813 and _ pro- 


bated in 1855 by the Supreme Court of Louisiana, be- 


came his universal legatee and inherited the property 
known as the Blane Tract, which is set out in the bill 
by metes and bounds; the institution of suit bv the 
complainant in June, 1836, against the City of New 
Orleans, known as Suit No. 122, to recover, among 
other property, the Blane Tract, then 1n possession of 
the Citvof New Orleans, who on the 3 ith October, S21, 
acquired it from Evariste Blane, who had purchased it 
from Relf and Chew, executors of the will of 1811 and at- 
tornevs 1n fact of Mary Clark, universal legatee under 
said will; the answer of the First Municipality, admit- 
ting such possession and its derivation from Relf and 


Chew, as executors of Clark. tlhroueh EKvariste Blane: 


lg 
the institution, on December 22d, 1836, of complainant's 
suit against the City of New Orleans, known as No. 
1 she claimed the Blane Tract under the 


probated will of 1813; the averment of defendant in 
the answer filed te that suit of her derivation of title to 
the Blane Tract had been through Blane from Relf 
and Chew, executors of Clark and attornevs of Marvy 


Clark, universal legatee under the will of 1811. and 


that Si1e had SO1d the sane to various parties, except 


five squares described in the answer; the final decree of 
the Circuit Court, dated 11th June, 1870, rendered in 
conformity to the opinion and decree of this Court an- 
nounced at its December Term, 1867; that the said de- 
cree of the Circuit Court declared the complainant ** to be 
the only legitimate child of Daniel Clark, and as sue! 
exclusively invested with the character of such legitimate 
child and entitled to the rights of the same, and that un- 
derand by virtue of his last will and testament she is the 
universal legatee, and as such 1s entitled to all the estate 
of which he died possessed, including the said tract of 
land set forth in said bill and this bill, being the tract so 
sold by said Relf and Chew as testainentary executors, 
etc., to Evariste Blane on 30th Oct., 1821, and by said 
Blanc to the City of New Orleans on the 20th September, 
1834, and that the said pretended sale of the 3oth 
of October, 1821, and 2oth September, 1834, were 
utterly unauthorized, illegal, null and void, and in 
derogation and fraud of the rights of your oratrix, 
aud that the said City of New Orleans immediately sur- 
render to the complainant that portion of said property 
which at the filing of said bill remained unsold and in 
possession of said city, and that an account be taken by 
Juno. B. Weller, Master in Chancery, of the vearly rents 
and profits of said land whilst 1n possession of said de- 
fendant’’; that owing to the sales of said property of 
the City of New Orleans, it became necessary for the 
complainants to imstitute suits against the various pur- 
chasers to obtain possession ; that she was forced to insti- 
tute suitsin the District Court of the Confederate States, 
in 1862, as the Government of the United States at the 
tine was deprived of actual jurisdiction over the terri- 
tory of Louisiana; that said suits remained untried 
during the continuance of Confederate authority ; that 
upon the reorganization of the Circuit Court, she insti- 


tuted suits against various partics then in possession of 
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various portions of said property, being suits entitled 
Gaines 7. Monsseaux c/a/., No. 3663, and Gaines 7. Ag- 
nelly ef a/., No. 6085 ; that decrees were rendered 1n fa- 
vor of complainants and against said possessors for the 
property, and that said suits were referred to Masters 
Gurley and Sabourin to determine the amounts of fruits, 
revenues, and value for use of said property during the 
respective } yssessious of said defendants ; that by said 
decrees in said suits 3663 and 6085 it was adjudged, not 
only as had been previously adjudged in the said suit 
No. 2695 against the Citv of New Orleans, that the sales 
of Oct. 21, 1821, by Relf and Chew, executors of Clark, 
to Evariste Blanc, and of Sept. 25, 1534, by said Blane 
to the Citv of New Orleans, were illegal, null, and void, 
but that all subsequent convevances by whieh the said 
property was attempted to be transferred and conveyed 
to said respective defendants, were made without any 
legal right or authority whatever, and were wholly un- 
authorized and illegal and utterly null and void, and 
a fraud upon the rights of the complainant ; and that 
judements had been rendered against the various defend- 
auts in said suits in favor of complainant, on the re- 
ports of said Masters as to said fruits, revenues, and 
values for use.”’ 

There could be no dispute about these averments, 1n- 
asinuch as they were evidenced by judicial records, 
which were subsequently introduced in evidence, in con- 
sequence of the defendant's disregard of the terms 1m- 
posed on her by the Court. It 1s equally clear that the 
reference to the Master Sabourin, made on 27th March, 
ISSO, was merely for the purpose ‘of /akzng an account 
of the rents and profits acquired and realized, or which 
might by reasonable diligence have been acquired or 
realized by the actual occupants of the said property, in- 
uding all revenues and value for use.’ 


It is therefore plain that if the demurrer was properly 
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overruled, the case 1n this Court turns on the exceptions 
to the Master’s report and the defenses in the answer 
which I have enumerated. 


I propose to cousider, first, the Master's report, and 
then to discuss the three questions raised by the de- 
murrer and the defenses in the answer to which I have 
called the attention of the Court. 

The Master divides the property into two classes, 1m- 
proved and unimproved. He ascertains when the im- 
provements were put on each lot or square, and esti- 
mates the value for use of such lot or square while it 
was unimproved, and then ascertains the rents and rev- 
enues derived from it since the date of the improve- 
ments; all other lots and squares are treated as unim- 
proved, and as to those he estimates the value for use. 

As to the improved lots and squares, the Master says 
that he has already had under consideration the rents 
and revenues derived from such improved property in 
the suit No. 3663, Gaines 7. Monsseaux, and in the suit 
No. 6085, Gaines 7 Agnellyv, in which actual rents, reve- 
nues, and value tor use were found and reported on by 
him, except five cases which were reported on by 
Master J. W. Gurley, Jr. 

He then proceeds to enumerate the cases reported on 
by him and by Master Gurley in said suits, No. 3663 and 
No. 6085; he furnishes the names of the several occu- 
pants, the respective numbers of the lots and squares 
occupied, and the dates of the respective improvements, 
and the amounts of rents and revenues derived by each 
defendant, and then says: ‘‘In all of the above-men- 
tioned cases of lunproved property in said tract of land, 
the same evidence upon which the origénal reports were 
based and the reports themselves, together with the 
judgmeiits of this Honorable Court confirming the same, 
been offered by the complainant before the 
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Master, and no evidence of any kind except that 
originally before the Master, was introduced by the 


defendant in this cause to varv or change the findings 
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of the Master in any of said cases, the several finding’s 
or “3 3 
of the Master having been once before approved by the 
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Court as just and correct, after opposition and argu- 
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ment. the Master undersigned, upon a full reconsidera- 
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tion of all of said cases, can see nothine to alter his 
SN eee hen formed and reported. nor anv chance 
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to be made in the five reports not prepared by him. 
He-therefore reports that all the evidence on said mat- 
. . 3 } ‘ ] ? ] } ; ’ ’ : . 
ters of 1mmproved property aaqduced DV doth parties 11] 
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L111] 1c by \I (sure \ oe \laster. is here after set 
forth, for the time or times <pressed in each of the 
several stated cases, as due for rents, revenues, and 
value for use, are the amounts which he now finds and 
declares to be the actual and proven rents, revenues, 
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and value tor use [ot the Salad pa&»rce Is or iots ol eround 
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during the time of the possession of the said several- 
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named parties, said time beginning from the respective 
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dates of the first 1mprovements of each occupant, and 
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continuing to the respective dates of the cessation ol 
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oceupaney by all and cach of said possessors, it being 
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here remarked bv the Master, and assumed by him in 
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culated trom the dates of each 


of said reports to roth January, 1851, for uniformity, and 


as a matter of course will run on the sums found as 
being the revenue or value derived from the improved 
property, al the leval rate of this State—five per cent. 
per annum from the roth of January, 1881."?) (P. 572.) 

The Master then adds the following observation: ‘* It 
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should be mentioned that the above statement of 


revenues represents the net amounts found after dedue- 
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he en ] ze . | , were 
upon the cost or value of improvements, and in every 


instance when prove n all the State, citv. drainage and 


Gg 
other taxes, with five per cent. interest per vear thereon 
from the duties be niall being deducted from the 
eross revenue or value for use. 


The report of the Master then treats all other prop- 


erty in the Blane Tract as unimproved. He gives the 
number of the lot and square of each parcel of land, 


and declares that the unimproved lots and squares thus 
designated, together with the improved property above 
mentionsl comprise the whole of the claim of the com- 
plainant in the Blane Tract 

He then savs, as to the unimproved property, the 
evidence on behalf of the defendant has been chiefly 
directed to the establishing of the contention, that the 
soil so left vacant was not fit for use: that it would have 
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been useless to have endeavored to do anvthine with 
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it: that fO1 Vear4rs it had been, 1c Was at stined tO Te- 
main, barren and untouched by the hands of man: and 
theretore the complainant was entitled to nothing on ac- 
count of her dispossession for some forty-five vears. He 
fairly presents the evidence on this subject adduced by 
the defendant, and occupies in so doing over two printed 
pages of the Record, pp. 974-979. He thus disposes of 
the matter: ‘* But clearlv-proven fa re, in the judg- 
ment of the Master, more conc! nd convineing 


than mere theories, or opinious, or a vague remem- 
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brance datine back to fiftv vears. and the latter must 
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vive wav to thetormer. It 1s not established, nor does 
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1t appear lil any Mm W1IeT. that tile square and iolts Te- 
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improvement. than those herein prev ously inquired 
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into, and cited as having been improved and put to use 
and profit. Yet in the sixty-four cases above referred 
to in detail, and the location of the whole of which by 
squares, with the number of the lots, 1s given, 1t was 
found, after fuil examination, that people with their 
families lived in those places, had nurseries, gardens 
for vegetables or flowers, plantations of fruit trees and 
of ornamental bushes or shrubbery, kept dairies, and 


both housed and pastured their stock. Some even 
had costly and luxurious places; some lived on their 


possessions: others derived profit by renting them, 


; 


S| 
and thus as LO LILO POSSeSSOTS a revenue OT 
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VaitiC€ IOT US was created. And wilell tiie agyvregat¢ 
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oO the revenue Or yarue IQ] ise reported against 


them. and approved bv this Court. as above specific- 


ally set forth, is considered, on a comparison with 
in allowance heretofore made by this Master in xzvely- 
JOU CASCS OF p IS Ne S rS OF CaCcANT propre j ty i said suits 
for 3663 and 6085,Gaines 7. Monsseaux and Agnelly, said 


allowance ive per cent. on seventy per cent. of 
the price of adjudication at the sale at public auction 
nade by the City onthe roth March, 1837, the revenues 
actually produced would be as thirteen per cent. 1s to five 
percent. In other words, comparing the improved with 
the unimproved lots, that where the Master gave five per 
cent. for the unimproved, the complainant, 1f the same 
property had been unproved and used, would have ob- 
tained thirteen per cent. net, all expenses and charges 
deducted, only six of those sixty-four cases being below 
five per cent., and only four being exactly, or a little 
over, five per cent., all the others being much above five 
per cent.,as compared with the allowance on the vacant 
property. n all of the above-mentioned cases, where 
men possessed tor their own use, to inhabit, to cultivate, 
or to unprove, to build and to rent, and managed their 
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own business as men usually do who desire an iinmediate 


ait 
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profit from their labor and investinent of money, they de- 
rived revenues. And the fact is striking, that in the 
ereater number of such cases that came betore the 
Master, revenues were not produced by the lavish ex- 
penditure of the capitalist, but by the persistent, unre- 
mitting efforts of the humble, hardy sons of toil and of 
their families. The cause of the inactivity of certain 
possessors is shown by the fact testified to, that the fear 
of eviction. kept them from improving, and, as stated in 
evidence, no one or verv few desiring to rent vacant 
and unimproved land in the City, no revenue could be 
produced by, nor profitable use made of, their vacant 
and unimproved possessions under their uncertain and 
precarious tenure. Itis equally clear that a speculator, 
a large holder of unimproved property, cannot and does 
not give to its improvement that close attention, that 
vigilance, or that energy which the ordinary paterta- 
milias, who purchases for a home or for immediate 
revenue, will give to the small quantity of land he may 
hold as owner. As one of the defendant's witnesses 
very trulv and forcibly remarked, he built as soon as he 
could upon a piece of vacant land, as soon as he pur- 
chased, so that he could have revenue from it; and, in 
the estimation of the Master, the result of the labor, in- 
dustry, and intelligent management of the possessors, 
who actually did put to use and improve the land as 
good fathers of family, 1s to be taken as the true eri- 
terion of the capabilities of the soil, which their co-pos- 
sessors have either refused or neglected to use in any 
inanner. For the reasons aforesaid, the Master finds as 
a fact, and so reports, that the natural expansion of the 
City of New Orleans, its development in buildings and 
Wuprovements, rendered the occupation and use and 
cultivation of those lands possible, and that the onlv 
reason which prevented such a use of them was the fear 
on the part of the pretended owners and of the public 
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Court of the United States in the suit of Gaines 7. City 
of New Orleans, 15 Wallace, p..124; and no vacant 
square in this reference is under the allowance of 5 per 
cent., estimated at a sum exceeding S614 rental value 
per year, the estimate for the other vacant squares be- 
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tng venerally far less, though all except one or two are 
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been instituted by the City on some of the purchase 
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would form the sui of $408,220, sav in 1847; ten years 
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interest on $408,220 at 5 per cent. would be $204,110, 
which added to the principal would form the total sum 
of SOI 2, 330, sar in IS57; ten vears’ interest on SOT 2, 330 


at 5 per cent. would be $306,160, which added to the , 


principal would form the total sum of $918,490, say in 


1867; ten vears’ interest on $gtS,4go at 5 per-cent. 
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would be $459,240, which added to the principal would 


form the total sum of $1,377,730, say in 1877. This 
amount would leave out of calculation a great many 
lots in the squares now being investigated, and would 


nof comprise eighteen whole squares subject to this 


rere Tere. 


Now, if it be assumed that the City not only received 
7 anaes ee ; 
$272,150, for which deeds of sale were actually passed, 


and endorsed notes given, but that she did rec Cive, as 
‘ . ' a oll | .% 4 ly 7 . ea f, * " ] . ai } ‘ A i 
Sile COULdG, ali Tci\ ave enroreead Pavwen Vv virtue 
: } _) _ ] { . mprearyt ‘ ° a >? 7 ‘ge } " - eq] 
Of her rignt to accept or reject at once the proposes 


securities of the bidder at auction sale. the sum of 


$210, 375 more for the price of sale of the whole eighteen 
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squares, NOS. 27, 2 23, 24, 5 St, 36, 37, 40, 43, 
17, 50, 50, 55, 59, 60, and 63, for which chere is before 
the Master evidence of adjudication, but no proof of 
deeds of sale executed nor of notes given, (letting alone 
and not accounting for $86,405, amount of price of. 
adjudication of certain lots in squares sold to different 
parties, for which no evidence of deeds of sale appear, ) 
we find the total sum of $482,525 as having been re- 
ceived by the City.’’ 

He then proceeds to capitalize the interest on that 
sum at five per cent. every ten years, and shows that 
the amount of principal and interest in 1877 would be 
$2,430,000, and the amount at simple interest for forty 
vears would be about $1,442,525. 

He arrives at the conclusion that five per cent on 


seventy percent of the prices realized at the auction sale 
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in 1837 1s a Just and fair allowance tor rents and value 
for 1 use, which should be allowed for the unimproved 
property, and he refers to lus three several reports filed 
in the Monsseaux suit, No. 3663, as containing specifi- 
cally the reasons which induced iim to adopt that allow- 
ance. (P. 878-9.) One of the reports thus referred to 
and adopted as part of the report in this case, 1s found 


at page 765, and contains an elaborate discussion of the 


law and the facts. At page 790, the Master discusses 
the right to an allowance for the unimproved property. 
He says: ‘* There can be no question as to the right 
of the complainant to a compensation. Reason itself 


plainly indicates that one cannot unjustly deprive 
another of his property during a period of vears, whether 
long or short, and not have finally to indemnify the true 
owner, whom the courts have recognized. Whether the 
detendants have used the property or not does not matter. 
The complainant has been wrongtully deprived of her 
property. The possessors in bad faith have thereby as- 
sumed all risks concerning the use and emplovinent of 
thesame, and are hable. If thev havesuftered those lands 
toremain idle and unproductive for vears, whilst the City 
around them was erowine and improving und have thus 
kept the nehtful owner from putting tlh in to use, as 
she nneht have done, the fault is theirs, and they must 
account for the loss. Under the law, and in accordance 
with the principles of natural equity, as demonstrated 


himiionia especially at paves 46 and 47 ¢/ sey., persons 


’ 


In bad faith owe not only the profits they have derived 
but also all those that might have been derived from the 
property in their possession. ‘The owner is absolutely 
entitled to all that the land might possibly have 
brought. To CSCAPC the COUSCGUCTICCS ot their illegal 


possession they must prove, not that no henefit was 


derived, but that no benefit could by any reasonable 


means have been derived therefrom. ‘This thev have not 
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of seemingly fitful valuation. A large portion of this 
tract has remained totally unimproved. Complainant 
contends that the vearly rental or value for use must be 
computed on the prices obtained by the city at the 
public sale in 1837, because, as she alleges, the contest 
as to the title, not being so generally known to the 
public, nor deemed important at the time, the prices 
in that vear were more nearly the true value of the 
property, being purchased with the warranty of a 
wealthy city, than the prices obtained at any time since, 
for in all subsequent sales there was a cloud on the title, 
publicly known, which depreciated it, and made the 
sale for an adequate sum an impossibility. That the 
prices ever since have fluctuated greatly, and very fre- 
quently in the ratio of the success or failure of the 
complainant in the several stages of her law suits, and 
that the property should be worth as much, with all the 
luprovements, such as the wharves and broad streets, 
canals, horse railroads, shell roads, buildings on or 
around it, as in 1837, when none of those ameliorations 
and inducements enisted.’’ (P. 793.) 

He then savs that, on the other hand, the defendants 
contend that prices for all property in the citv were in- 
lated in 1837 sixty per cent. above the true value; that 
in 1848 they had fallen another twenty per cent. from 
the prices in 1837, though in 1850, 1851, and 1852 
prices had appreciated to within thirty-five to forty per 
cent. of the prices of 15 37. He then refers to the testi- 
mony of two witnesses for the defendants, Pilie and 
I) Hemecourt, sury CVOTS of old standing, who testified 
that the effect of the financial crisis of 1837 


prices from fiftv to sixty per cent.; and that later, in 


was to le Wer 


rS48, they fell another twenty per cent.; that property 
never was so low as It Is now; that sinee 1837 property 
had reached its highest value in r8s5o0, 1851, and 1852, 
when it become worth about thirty-five or forty per 


TS 


cent. less than the prices of 1836 and 1837; that their 
estimate of the real value of each lot in 1837, at $15, 
and $40 now, with a good title, 1s clearly untenable and 
contrary to public estimation and to the views of pur- 
chasers, as those lots have, despite all uncertainties and 
disputes of title, averaged over $150 per lot since the 
last thirty vears, and as improvements worth $1,000 
have within even fifteen months past been placed on 
the same. (P. 794.) 
The Master further says: 


“’Rhose witnesses also say that the ground is value- 
less, because it is low and trequently overflowed, either 
from heavy «ans, or from the breaking of the levees of 
the canai; but this opinion loses its force when the same 
witnesses subsequently say, on cross-examination, that 
the grade, both at Ursulines and Dumaine streets, at the 
intersection with Broad street, 1s much higher than the 
orade at the intersection of Canal and Broad or Common 
aud Broad streets; that the property at both of said last- 
named locations is reached uearer to thie river by OVeCT- 
flow from the lake, and yet this lower and more inun- 
dated property 1s worth much more, even at present date, 
than the others of a higher grade in the ratio, sav they, 
of $1,500 per square at the corner of Dumaine and Broad 
to $6,000 per square at the corner of Canal and Broad, 
thus showing conclusively that land in this City is not 
valueless merely because it is low and subject to tem po- 
rary overflow. Moreover, as publicly known, the greater 
part of this City, eCvVvell up to 1ts Very center, is composed 
of low ground, more or less subject to temporary overflow 
in heavy rains, and the only mode of escape, at least to 
a degree, is by filling the lots or raisilg thei erade 
as high as possible, and the inconvenience being general, 
it does not for that cause alone impair values in one 
part of the City more than in another. Further, it is 
shown that much of this overflow in heavy rains is due 
to defective drainage, the only draining machine for this 
Blane Tract having been removed by the Citv since the 
wal, the ditches being hilled up and even the drainage 
canals filled up and choked, 
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‘All ofthis, itseems probable, owing to neglect, caused 
by the large portion of this property kept unimproved. 
It has also come to the knowledge of the Master, in 
evidence taken during the investigation of the case re- 
ferred to him, that 1n at least thirteen instances the rolls 
ot [S70 and the purchase prices of the lots show values 
overseventy percent. (7Oper ct. }, and reaching sometimes 
the full amount of the prices obtained at the auction 
sale of 1837, to wit, one lot, No. 37, in square 54, (case 
of Hernandez,) assessed S400 1n 1870, sold for $400 1n 
1837; three lots, Nos. 16, 17, and 18, in square 60, (case 
of A. Rochereau,) assessed for $1,200 in 1870, sold for 
$1,650 1n 1837, (being over 70 per cent.); one lot, No. 
34, 111 square s4, (Case of Gallagher, assessed for S400 
11) [LO70, sold tor S400 111 1837 | three lots, Nos. 6, /3 and 
In square 54, (case of P. Howard,) assessed for $1,200 
In 1870, sold for $1,275 in 1837; two lots, Nos. r6and 17, 
In square 20, (case of Gabarosche,) assessed for $1,000 
In rS870, sold for $1,350 in 1837, being over 75 per cent. ; 
Ole lot, NO. 30, 11) SPU 54, (Case oft [. Prosper, } as- 
sessed at S4oo in 1870, sold for $400 in 1837; one lot, 
NO. 33 111 square 54, (case of .\. Fouche ci assessed >00 
in 1576, sold for $400 in 1837; two lots, Nos. 12 and 13, 
In square 4, (case of I. Lapene,) purchased tor $920 1n 
1862, sold for $1,150 in 1837, (being So ner cent.); one 
lot, No. 29, 1n square 20, (Case of P. Avril, ) purchased 
for $425 in 1862, sold for S600 in 1837, (being over 70 
per cent.); two lots, Nos. 1 and 2, in square 57, (case of 
Bischoff, ) purchased for $1,600 in 1861, sold | for] $1,650 
1111837; Six lots, Nos. 32, 33, 34, 35, 36,and 37, in square 
55, (case of Rousselot,) purchased for $2,150 in 1854, 
sold for $2,700 in 1837, (being over 70 per cent.); two 
squares, Nos. 58 and 59, (case of Southern Star Candle 
Co.,) purchased for $20,000 in 1861, sold for $20,250 in 
1537; two lots, 4 and 5, in square 54, (case of Hernan- 
dez,) purchased for S950 in 1867, and sold for $850 in 

$37. It thus appears that property, not only in the 
citv generally, but also in the Blane tract, has hada 
value frequently ranging from 65 and 70 per cent. to 
the full auction prices of 1837, and in one case even 
above the auction price.’ (Pp. 795-6.) 


To the report of the Master the defendant made fif- 


1) 


teen objections hefore the report: Was filed (p. 057), 
which were embodied in a similar number of excep- 
tions after it was filed pp. 1O7O-1O8T). 


. 


t. The first exception is that the Master had no 


right to make or state any account at the present stage 
of the cause. 


The suit was instituted 7th August, 1879; the re- 


/ 
port was filed roth March, 1883, after all the evidence 
in the cause had been adduced. I see no force in the 


objection. 


2, The second exception objects to the report on the 


] 


eround that the defendant had parted with the posses- 


sion of the property on the roth of Mareh, 1837, and 
therefore no account should have been taken of rents 
and profits or value for use while the property was in 
the possession of strangers holding adversely, to the 

This objection involves the habilitv of the defendant 
to the complainant for the rents and profits realized by 


le Occupants of the land; 1t was disposed of on the de- 


nurrer, and will be considered when that branch of the 


ie 7 


2. The third exception objects to the report because 
1 T ] ‘ : Sea ieee J _ : , 
the Master does uot rive the names o! the occupants Oo! 


i miterval between the roth of March. 


ad 
” 
- 
— 
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the proper 
1837, and the date of the possession of the defendants 
named in the bills filed in the Monsseaux and Agnelly 
cases. During that period the entire tract has been 
treated by the Master as untnproved, and lis report is 
made upon that basis. It 1s immaterial who occupied 
it, if the City is liable to the complainant for the value 


for use of the land in its unimproved state. 


Ab . . 2 ms 1 . ° 
|. The fourth exception objects to the report because 


the Master did not pass on the thre pleas of pre scription 
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This was no part of the Master's dutv under the 
order of reference; besides, the report did not deprive 
the defendant of the benefit of the pie is relied on in 
the answer. 


The fiith exception objects to the report because 
the Master did not determine whether the decree in the 
suitof the complainant against the Citv of New Orleans, 
No. 2695, did not conclude and ent off the complainant 
from setting up any claim for rents and profits crowing 
out of the possession by the defendant at any time of 
the property described in the bill. In other words, it 
is contended that the decree in said suit No. HQ5 IS VES 
adjudicata as to the claims set forth 1m the bill. 

It was not the duty of the Master under the order of 
reference Lo Pass Ol) this cle fe1se, Beside s, Lille decre Cc 
In suit No. 2695, based on the answer filed in that suit, 
Is confined to specific ‘portions of land in the Biane 
Tract, which the city admitted were in her possession. 
Her defense in the suit was that all the residue of the 
Blane Tract had passed into the possession of others by 
sales made to them. ‘The bill in this case makes no 
claim for rents and revenues of land, which is covered 
by the decree in that suit. The deeree is found at pp. 
7400-2. It recites, that whereas it appears bv the an- 
swer and exhibits that the Citv had before the filing of 
the bill sold and disposed of the Blane Tract, ‘texcept 
the following parcels, which were still claimed and hel 
by the said Citv at the time of filing said bill, that 
sav, all the square comprised between St. Peter street, 
Hagan avenue, Orleans street, and Lake road, as shown 
on the sketch annexed to the answer, and on which the 
draining machine for draining the citv is located: and 
also four other squares comprised between Dupre, 
Salcedo, St. Ann, and St. Peter streets,’’ &e., it is 


theretore decreed that thie City surrender t hie same to 


whe? 


the complainant, and doaccount to the complainant for 
the rents and profits thereof; and the Master 1s directed 
to take an account of the vearlv rents and profits of the 
a’ bv the defendant 


le- 


; 


said portion of said land, vox’ Ae/a 
from the time it came into the possession of the « 
fendant on 26th September, 1834, and of all other portion 
or portions of said tract of land set forth in the said 
auswer of the defendant and exhibits thereto airnexed, 
from /Ae 26th Si ptember, 1834, lo the days or dates when 
the City of New Orleans sold or disposed of the same to 
other parties. 

In this case the Master states in Ins report that the 
complainant makes no claim for revenues /Arvor lo the 
toth of March, 1837, the date of the adjudication and 
sale made by the citv, and that the inquiry is not to 
comprise squares Nos. 33, 34, 41, 42, and 46. ‘These are 
the five squares covered by the decree in suit No, 2695. 
(P. 869, and map of Blanchard, p. 688; testimony, p. 
1035.) ‘Therefore the decree in suit No. 2695 cannot 
be pleaded as res sudica/a as to the claim in this suit. 


he 


‘ 


6. The sixth exception objects to the conduet of t 
Master in adopting the conclusions of himself and Mas- 
ter J. W. Gurley in the reports made by them in suits 
Nos. 3663 and 6085, called the Monsseaux and Agnelly 
cases. | 

Inasmuch as the identical evidence offered in those 
cases was introduced in this case, and the Master says 
that upon a full reconsideration of all the cases he can 
see nothing to alter his judgment nor any change to be 
made in the five reports not prepared by him, I cannot 
appreciate the objection of the defendant. 


7° The seventh exception objects to the report of the 
Master— 
A. Because he accepted and acted on the reports 


made by himself and the Master Gurlev in said suits 


FOO 5. 
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not 
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suits 
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Nos. 3663 and 6085 as to the rents and revenues of the 
lnproved property, 

3. Because neither the reports nor the evidence nor 
the decrees in said suits Nos. 3663 and 6085 in any man- 
ner affect the defendant. 

C, Because the bill in said cases Nos. 2662 and 6 mS 
had been dismissed before decree as to persons holding 
property 11) squares 25, 20, 27; 29, 30, and 31; it avers 
that the dismissal is proved bv the record 1m said causes 
and by the deposition of J. OQ. A. Fellowes, at that 
time solicitor for the complainant. 


I). Because square No. 30 1s not within the limits of 


‘ 


——- 


I’. Because so far as property sold to Me Donoug 
ISAO is concerned, to wit, lots from 1 to 4 al 


, 


: _e ade : _ , a om 
IW square 25, aS Well aS squares 20, 29, 35, 44, 45, 4; 


5 | i , 
" ] = 47 . , ] : . . . ol . ? ‘ 
and 53, the complainant is concluded and estopped by 


the decree in suit No. 2695. 

It. Because so far as the following property is con- 
cerned, to wit, square No. 15 and the lots therein men- 
tioned, and SQUaATeS NOs, I7, Id, IQ, 5, 0, 20, 21, 22, 2 
35, 49, 332,155, and 57, 1 


M re Was 1O COMLpCc- 
} 
i 


tent or legal evidence before the Master establishing 
either the date or duration of anv possession thereof, or 
the quantity of lots, or the portion of the squares im- 
proved or uninproyed. 

(;. Because none of the evidence in suits No. 
and 60S5 nor the reports of the Masters therein shoul 
have been considered by the Master in this case, and 
that in fact it was contradicted by the testimony of 
Alexander Dimitry and other witnesses named by the 
counsel in his exception, 

H. Because the Master should have reported that 
the defendant was in no manner chargeable with any 
amounts found or determined against the defendants in 


said suits 3063 and 6085 in the absence of any express 


subroeation or transfer of the rights of said defendants 


° ° ‘ , ’ - 7 : _ 
to the complainant, and that had said subrogation been 


] 


found the remedy of thre complainant was a suit at 


f will consider these objections in their order, first, 
‘alline the attention of the Court to the tact 
that there is no objection whatever of a spectfic, char- 


‘ 


reter ft +] retort 7 ] 
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i¢ Master as to the following 


+7 . 7 , 9 . . sé 
squares, all of which are unimproved property, to wit: 
Square No. 2 reported On ). OO]: square 4, p. OO2° 
square 7, p. S90; square 16, p. 593; square 24, p. 922; 


square 32, p. G29, square 35, p. g2o, square 39, Pp. 943; 
square 4oO, p. O44 5, sqttares 43, 44, ancl ‘5s, PP. 944-5 ; 


SCPULAT' 7, DP QG45 5, SQUATCS s0 and sf, pp. O4IO-5v | 


/ i 

SQ UATCS 53 id ~ | }))) Qs a & Squares so, SO), HO, O| 
62, 63, and 64, pp. 972-8. And the rents and value 
for use of these squares as reported by the Master 
amount to $527,776. 20 

[ would further remark that this exception objects to 
the Master's report, on the ground that wo eradence what. 
evor Was offered in this cause to establish the rents and 


revenues and value for use of the var1ous lots and squares 


? 


. | »7 rr 4 4 | | , 4 . . . . 
inthe Blane ‘Tract other than thre cle PostllOls Hled in 
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hisis not the fact. he main witnesses on the sub- 
ject of rents and revenues in suits Nos. 32662 and 6085 
Were LWO CNpe;rts cmploved 1y\ the complainant LO CKX- 
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a? ] . ‘ ‘ 1s] ° . T @ . 
amine the property, bilose two witnesses, AY SSTS., a 


A. Deslonde and J. W. Davis were re-examined in this 


cause, and, after having read over their testimony given 
in said suits, reafhirmed it as their testimony in this 
CaAUst See agreement of counsel as to Deslonde & 
Davis, p. 83, and their re-cxamination, p. 551. 
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relied on conflicts with the facts reported by the Master. 
Story v. Livingston, 13 Pet., 359. 
Stanton vw. Railroad, 2 Woods, 506. 
O’Reilly v. Brady, 23 Ala., 530. 
Wilkes v. Rogers, 6 John., 566. 
Dexter v. Arnold, 2 Sumner, 108. 
White v. Hampton, 10 Iowa, 238. 
Holcombe z. Holcombe, 3 Stockton, 281. 
11 Wheat., 127. 


A and B. ‘These objections will be considered to- 
gether. Our contention is not only that the reports of 
the Master and the decrees rendered thereon in suits 
3663 and 6085 are evidence in this cause, but that they 
are conclusive against the defendant. 

The defendants in those suits were purchasers from 
the City of New Orleans or its vendees ; the City was the 
warrantor of the title of those defendants, and as such 
was ultimately liable to them for any rents or profits or 
values for use which they might be compelled to pay to 
the complainant as real owner. The evidence shows 
that the City not only had notice of those suits, but 
actually employed counsel to aid the defendants in con- 
ducting their defense. 

The testimony of Mr. McConnell shows, that under 
his contract with the City of New Orleans he was bound 
to defend any of the defendants in suits Nos. 3663 and 
6085 who called on him to do so if they claimed title 
from the City; that he was actually employed by some 
of them ; that he was not paid for his services by any of 
the defendants represented: by him, because he acted 
under his engagement to the City; and that in his 
opinion the judgment against the parties represented by 
him, where their title came through the City, would 
bind the City as warrantor without further, litigation, 
(P. 661.) 


eee 
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He further stated before the Master, in suit No. 6085, 
when the case of Abadie was under consideration, ‘* In 
this case, as in every case where the City of New Orleans 
is liable to be called on as warrantor, I decline to repre- 
sent them unless they have counsel to assist. I will 
aid and assist them, but I will not represent them. 
Mr. Abadie I have not been able to find.’’ (P. 5969, 
Vol. 6.) He, however, protested against going on with 
the examination of Abadie’s case, on the ground that 
Abadie was not personally served, nor was he repre- 
sented by counsel. He said, ‘‘I make this protest as 
amicus curi@’’; and at his instance the case was con- 
tinued till the following Monday. (P. 5970, Vol. 6.) 

The contract of the City of New Orleans with Messrs. 
Taylor & McConnell, entered into 12th February, 1866, 
declares that in consideration of the payment hereinafter 
mentioned, they bind themselves to give their profes- 
sional services on behalf of the City of New Orleans in 
all suits instituted by Mvra Clark Gaines, wherein the 
City stands in the relation of warrantor of the defend- 
ants or asa party.’’ (P. 109.) 

Again, in 1874, Mr. Taylor having died, a resolution 
was passed by the City of New Orleans declaring that 
‘*J. McConnell is hereby continued as special counsel 
to defend the interests of the City of New Orleans in 
the Gaines cases,’’ &c. (P. 112.) 

In 1878, another resolution appropriated $2,500 to the 
payment of James McConnell on account of services 


, 


rendered in the Gaines cases. (P. 114). 

The letter of Mr. McConnell to the Mayor, dated 
June 22, 1878, reports to the City of New Orleans 
the condition of the litigation in the suits 3663 and 
6085; he informs the city authorities of the efforts of 
Mrs. Gaines to obtain judgments for rents and revenues 
against the defendants in these suits; that the Master 
had made reports; that exceptions to the Master’s re- 
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ports will be prepared and filed in behalf of numerous 
defendants; that the question involved is one of vast 
moment to the City, and that about one hundred and 
eighty persons, who purchased from the City, had been 
sued by Mrs. Gaines. He then expresses the opinion that 
these persons may be divided into three classes, about 
equal in number, as far as he can ascertain: 1st, Those 
who have defended the suits; 2d, Those who, although - 
cited, have made no defense; 3d, Those who are named 
defendants in the bill, but have not been cited. He 
then says, the liability of the City to the first class 1s 
not doubtful except as to the amounts; the lability of 
the City-to the second class is doubtful, because they 
have taken no steps to defend themselves; but as to the 
third class, there is no liability, because they have not 
been cited up to this date, ‘‘and now their defense by 
prescription, when sued, would be perfect.’’ (P. 116- 
115.) 

Our contention is that the decrees in said suits Nos. 
3663 and 6085 are conclusive against the defendants in 
this cause, and that they are not subject to re-exami- 
nation. That they are final decrees against the defend- 
ants in those suits will not be questioned. If so, thev 
are by the law of Louisiana final against the warrantor. 

It is true thatin the tenth exception (p. 1079), the de- 
fendant assails some of the decrees on the ground that 
in many instances the subpcenas were served upon per- 
sons who never had possession of any property in the 
Blanc tract, and that in others, decrees were rendered 
against persons who had not been served, or who had 
died before suit, or before decree, but no specification 
whatever is made of any case or instance wherein a de- 
cree was rendered without service of process, and, in fact, 
the exception complains that the Master did not re- 
port what judgments or decrees were void for the 
reasons stated. The exception refers to the deposition 


29 


of J. QO. A. Fellowes, but sucha general reference is en- 
tirely unsatisfactory because of its vagueness, and 1m- 
poses on the Court the labor of going through each case 
to ascertain, first, whether the subpcena was served, and, 
secondly, if not served in the year 1871, the time to 
which the witness refers when he testifies that he ex- 
amined the returns of the marshal on the subpeenas, 
whether subpoenas were, or were not, issued and served 
in the interval between the year 1871 and the year 1877, 
when the decrees were rendered (p. 665), and, thirdly, 
whether or not the defendant did not appear at some 
stage of that cause. It was the duty of the defendant 
in its exception tothe Master’s report, to enumerate 
the cases and designate the defendants against whom 
decrees had been rendered without service of process, 
if there had been any. Besides, the oral testimony of 
a witness who examined the subpoenas in 1871, is not 
sufficient to invalidate a decree, when the record is the 
best evidence whether or not a defendant was served 
with process, especially as the defendant may have volun- 
tarily appeared, or may have in some mode recognized 
the validity of the Aro confesso entered against him, or 
acquiesced in the validity of the decree. Take, for in- 
stance, the case of Mrs. Ellen Phillips: Mr. Fellowes 
testifies that his examination in 1871 satisfied him that 
Mr. Wilder, who had entered her in his book as one of 
the defendants served with process, had committed an 
error, and he had erased her name, (p. 664); yet the 
record shows that she recognized the validity of the de- 
cree rendered against her, by making a compromise 
with Mrs. Gaines on 29th June, 1579, (p. 691). 

So Mr. Fellowes says that J. P. Seffrent was entered 
by Mr. Wilder as served with process, and he had 
erased the entry as an error. He further says that the 
name should be Leffrent, instead of Seffrent (p. 694). 
Yet the record shows that Jean Pierre Seffrent appeared 


cae GRP eres ee 


30 


before the Master, and testified that he purchased the 
property mentioned in the decree against him in 1851, 
and held it until January, 1878 (p. 5063, vol. 5). Mr. 
Fellowes says the same error was committed as to widow 
Laurens and B. Morere (pp. 664-5); yet both of them 
compromised with Mrs. Gaines in 1879, after decrees 
against them (pp. 693 and 697). So Mr. Fellowes says 
widow J. B. Marmouget was not served; that he does 
not find in his book the name of Marmouget, but 
Marmsole; that Marmsole owned square 19, Blane 
Tract (p. 669); vet we find that the widow Marmouget 
compromised the decree againsther. The compromise 
embraces lots 2, 4, 5, and 6, in square 19 (pp. 689-90). 
Arthur DeJean is put down in the list of Mr. Fellowes 
as a defendant upon whom process was not served (p. 
758); Wilder says the reverse (p. 577). The record shows 
that he appeared before the Master and’ presented his 
accounts for buildings and expenses (p. 6167, vol. 6). 
Mr. Fellowes states that the property for which George 
B. Eberling was sued was not a part of the Blane Tract; 
that property was in square 25, bounded by Lopez, Sal- 
cedo, Dumaine, and St. Ann streets (p. 669). Eberling 
appeared before the Master, and set up a claim for taxes 
and unprovements on lots 1, 2, and 3, in said square 
(p. 5950). He did not dispute the fact that it was a part 
of the Blane Tract, and the defendant in this case 
makes no exception on that ground; indeed, his ex- 
ception that square No. 30 is notin the Blane Tract, is 
an admission that all the other lots and squares not 
excepted to on that ground constitute part of that tract. 

I have taken some trouble to look into the record for 
the purpose of ascertaining whether or not the decrees 
for improved property reported by the Master, and enu- 
merated in his report at pages 870, 871, and 872, were 
rendered without notice to the defendants. The follow- 
ing is the result : 


Pelhofer was duly cited (p. 2225), and he appeared 
before the Master and testified. 

Rillieux was cited (p. 2226), and filed exceptions (p. 
4360), and appeared before the Master (p. 23109.) 

Randon, F., was cited and compromised with Mrs. 
Gaines after decree (p. 688.) 

Jessum was cited and testified before the Master (p. 
4574+) 

J. Bermudez was cited and filed answer (p. 2727.) 

Goudrain, J. V., was cited and filed exceptions (p. 
4771.) 

Fuentes, J., was cited and filed answer (p. 2521.) 

Pecora, M. lX.; the subpoena is missing, but Fellowes’ 
memorandum shows this defendant was served with 
process (p. 751); Aro confesso entered (p. 6170.) 

Dunand. ‘The decree in this case refers to two lots 
in square 36. The memorandum of Fellowes shows 
service on Dumond (p. 737), that of Wilder on Dunand 
(p. 577:) 

Caps, widow, P. She was served with process (p. 
2240. ) 

Nunan, John. Wilder says he was served (p. 580), so 
does Fellowes (p. 745. ) 

McCarty, D. B., was served and appeared (p. 2319.) 

Phillips, Ellen, compromised after decree (p. 686. ) 

Muller, Peter, was served (p. 2263.) 

Desplaux, J., was served (p. 2261-2.) 

Aron, I,., was served (p. 2261.) 

F. Ney or Nve. Wailder’s memorandum shows service 
on him (p. 580), so does that of Fellowes (p. 749); cer- 
tain it is he was notified to appear before the Master 
(p. 5155: 

Lohr, Geo., was served and appeared (p. 2319.) 

Beers, James, was served and appeared before the 
Master and filed his account (p. 6102.) 

Carlon or Caxlon, A. Wilder’s memorandum shows 
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service of process (p. 576); so does that of Fellowes 
(p. 736.) 3 

Dejean, A. Fellowes’ memorandum says he was not 
served; Wilder’s shows that he was served; he ap- 
peared before the Master and filed an account (p. 6163. ) 

Oechner, D., was served and filed answer (p. 2676.) 

Seffrent, J. P. Mr. Fellowes says he was not served; 
Wilder’s memorandum shows that he was (p. 589.) He 
appeared before the Master and claimed improvements 
(p. 5! 1 3. ) 

Muller, widow Jacques. Both Wilder and Fellowes 
agree that-she was served (Wilder, p. 580; Fellowes, p. 
749). 

Dorocher, widow. Wilder’s memorandum shows she 
was served (p. 585); the actual possessor of the property 
appeared before the Master, stating he had purchased 
from her pendente lite in 1876; the bill was filed in 
1505. 

Dongel or Donzci. He was served (p. 2237); reported 
as served in Fellowes’ list under the name of Danzel or 
Donzel, but the property claimed by him identifies the 
party. The decree 1s in regard to lots in squares 55 
and 56, and the report of Fellowes shows the same prop- 
erty (p. 730). 

Iarquie, H. He was served (p. 2319). 

Muller, M. He was served (p. 2393), and testified 
before the Master as to improvements, &c. (p. 4527). 

Rousselot. Served and filed exceptions (p. 5903). 

Despeau, J. Served; filed answer (p. 736), and com- 
promised after decree (p. 689). 

Blackschmidt. Served (p. 2238); testified before the 
Master (p. 4594). 

Abadie, Jos. Served and appeared (p. 2319). 

Graff, M. Served and appeared (p. 2319). 

Laburthe, or Labat. Served, as shown by memoran- 
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dum of Wilder (p. 579) and Fellowes (p. 745); writ of 
possession issued and executed (p. 6039). 

Parocel, Etienne. Served (p. 2241); filed answer (p. 
2377); so reported by Wilder (p. 588). 

Bischoff, Geo. Served and appeared (p. 2319). 

Zimmerman. Served; testified before tne Master 
(p. 3884) and compromised after decree (p. 689). 

Bordes, P. Served as reported in memorandum of 
Fellowes (p. 733) and Wilder (p. 575); this defendant 
comproniised after decree (p. 688). 

Alome, Caroline. Evidence was offered on her be- 
half before the Master (pp. 6108-9); she compromised 
after decree (p. 688). 

De Lord, Mrs. S. Served (p. 2281) and appeared 
(p. 2319), and compromised after decree (p. 688). 

Mainville, P. Served and filed answer (p. 2696). 

Morere, B. Mr. Fellowes thinks he was not served 
(p. 665); Wilder reports that he was (p. 580.) His 
widow compromised with Mrs. Gaines alter decree (p. 
659). 

Bazac, Jean. Filed answer (p. 2825). 

Lavie, Jean. The best evidence that he was served 
is the fact that a f. /a. tor $130 costs was issued against 
him and he paid the amount. See /. fa. and return 
(p. 6189). 

Jacquet. He was served (p. 2251); his widow com- 
promised after decree (p. 689). 

Foy, F. Wasserved and appeared (p. 2319). 

Marmouget, Mrs. J.B. Mr. Felloweshasthis name on 
his list—Mrs. J. B. Marmosolle and husband—and places 
her property in square 19. He says she was not served 
(p. 746). He reports this in his testimony (p. 664); 
Wilder on his list writes the name J. B. Marmoset and 
husband (p. 587), and enters them as served. 

This entry is correct, because the record shows that 
widow J. B. Marmouget appeared before the Master 
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and testified as to the improvements on her property, 
lots 3, 4, 5 and 6, in square 19 (p. 4973). She com- 
promised after decree (p. 689). 

Lanusse, A. Was served and filed answer (p. 2545.) 

Bermond, J. Was served, and the record shows a 
motion for injunction for him and many others through 
Mr. McConnell (p. 5643-4). 

Carri¢ére, H. Compromiused after decree (p. 688). 

Dougherty heirs. Owen Dougherty appeared (p. 
2310). 

Ledoe, Mrs. J. Filed answer (p. 2378) and exceptions 
(p. 4864). . 

Villars, Nancy. Served and appeared (p. 2319). 

Moran, widow. Was personally notified by the Mas- 
ter to appear before him (p. 5000). 

There are but five cases where decrees for improved 
property were rendered not included in the above list 
of cases. They are— 


Diss, J. TROIS .cccsccc, consccscecsssecsccnnses acidic $3, 166 
Fe I inc sssnsens secanscrqnetesortarsiesssnsdaupewnn 1,348 
BEwe. ©, Rerwettaericssse: ces sovessconsessarees Nh ecowes 1,533 
Dt, PRI. cencnssosvcscunnsccesesstistenemeniineads 1,599 
BESE. 5. TOORRE ccc ccevceccsnssccvscesess seeuannes sncobneces 1,605 

$0, 385 


If these cases had been specifically called to the atten- 
tion of the Master he might have ascertained whether 
or not they were served with process, but neither the 
objection before the Master nor the exception to the 
Master’s report, nor the answer, designates any particu- 
lar cases wherein judgment was improperly rendered. 

I shall, therefore, assume the Master’s report to be 
correct, that decrees have been rendered in suits Nos. 
3663 and 6085 for the revenues of all the improved 
property amounting to $197,660, exclusive of interest. 
The value for use of unimproved property 1s found by 
the Master to be the sum of $627,000.12 exclusive of 
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interest, a very large proportion of which is covered by 
decrees rendered in ninety-four cases of possessors of 
vacant property embraced in said suits Nos. 3663 and 
6085. (P. 876). 

The report of the Master is not objected to on the 
ground of his allowance of interest on the annual rents 
at five per cent. per annum, and if it were, this Court 
has decided that question in Gaines v7. New Orleans, 
15 Weaver, p. 624. But, as I have said, the question 
of interest is not before the Court, because no exception 
to the report of the Master makes the objection. There- 
fore the total principal and interest reported by the 
Master to be due, namely, $1,622,061.70, of which $824,- 
660.12 1s principal, and $797,401.58 is interest, is en- 
tirely covered by decrees as to the improved property, 
and is toa very large extent covered by decrees as to 
the unimproved property. The total amount of de- 
crees in said suits is $576,707.72; but the sum of 
$1,045, 363.78 1s not covered by decrees. Our contention 
is that those decrees are conclusive on the defendants 
in those suits, and if so, they are conclusive on the City 
of New Orleans, who is the ultimate warrantor. 

I have already shown that the City of New Orleans 
not only was aware of those suits, but actively engaged 
in defending them. If Mrs. Gaines could enforce those 
decrees against the defendants in those suits, they in 
turn could recover similar amounts from the City as 
warrantor, and the decrees in those suits would be con- 
clusive on the City, because she had notice thereof, and 
either defended them or could have done so. The de- 
fendant does not pretend that those defendants could 
have successfully defended those suits; the fact is, as I 
have said, the City undertook, through her counsel, Mr. 
McConnell and Mr. Taylor, to manage the defense, and 
actually did so, for some of the defendants, and the 
counsel were bound to defend all of them by the terms 
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of the contract entered into on February rath, 1866. 
(P. 109.) The City stood in the relation of warrantor 
to all the purchasers of that portion of the Blane Tract 
which Blane had acquired from Clark. There was other 
property included in suits Nos. 3663 and 6085 claimed 
by Mrs. Gaines and with which the City had no concern. 

The liability of the City for those decrees was called 
to its attention on 20th August, 1877, by Mr. McCon- 
nell, who criticises the character of the decrees with 
some severity, urges the City to appeal, and tells his client 
‘‘that it is impossible to overestimate the importance of 
the issue Of good or bad faith as affecting the liability of 
the City as warrantor’’ (p. 711.) Why was this issue so 
important? Ifthe defendants in those suits were possess- 
ors in good faith, they were not responsible for revenues 
or rents, and therefore the City would not be liable to 
them ; but if they were possessors in bad faith, as the 
Court had already decreed them to be, then they were 
responsible for-'rents and profits to Mrs. Gaines, and the 
City was liable to indemnify them by virtue of its war- 
ranty. 

It is provided in the Code of Louisiana, **‘ when there 
is a promise of warranty, or when no stipulation was 
made on that subject, 1f the buyer be evicted, he has a 
right to claim against the seller— 

tr. The restitution of the price. 

2. That of the fruits and revenues, when he is obliged 
to return them to the owner who evicts him. 

3. All the costs occasioned either by the suit in war- 
rauty on the part of the buyer or by that brought by the 
original plaintiff. 

4. In fine, the damages, when he has suffered any be- 
side the price that he has paid. (Article 2506.) 

‘The purchaser threatened with eviction who wishes 
to preserve his right of warranty against his vendor 
should notify the latter, in time, of the interference he 
has experienced. 


“The notification is usually given by calling in the 
vendor to defend the action which has been instituted 
against the purchaser. (Article 2517.) 

‘‘In the absence of this notification, or if it has not 
been made within due time—that is, in time for the 
vendor to defend himself—the warranty is lost: /’ro- 
wded, however, That the vendor shall show that he 
possessed proofs which would have occasioned the re- 
jection of the demand, and which have not been em- 
ployed because he was not summoned in time.’’ (Arti- 
cle 2519.) 


The Code of Practice contains similar provisions. 
Article 714 declares that ‘‘the purchaser shall even 
lose the redress granted by the two preceding articles 
if an action is instituted against him for the purpose of 
evicting him, and he neglects to give notice of it to the 
party from whom the property was seized, provided 
this party possessed the means of repelling the demand 
if informed of its having been made.’’ 

When the warrantor is cited by the purchaser to de- 
fend the suit he is bound to assume the defense thereof, 
and in that case ‘‘1f the defendant is cast in the action, 
the judge, when he gives judgment against such defend- 
aut, must render at the same time a judgment in favor 
of the defendant against his warrantor for whatever in- 
demnity may be due to such defendant, as well as for 
all the ioss and damage he may sustain by reason of 
the action.’’ (Code of Practice, Art. 385.) See also 
Art. 388, C. P., which 1s similar to Arts. 2517-18 of the 
Civil Code. It was settled as early as Castellano 2. 
Peillon (2 Martin, N. S.) that judgment against the 
vendee bound the vendor to make good his warranty 
unless he could prove that the judgment was obtained 
by fraud or collusion, or that matters of defense which 
he could have used were not emploved at the trial. 

It is not sufficient for the vendor who is not called 
in warranty, or has not been notified, to show error in 
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the judgment; he must show that he could have ad- 
duced new facts or made peremptory exceptions which, 
if presented, would have produced a different result. 
(Rives v. Henstock, 2 R., 187.) The judgment against 
the vendee is conclusive against the vendor when he 
has had notice, although he does not appear and defend 
the suit. (Vienne z. Harris, 14 La. An., 382; Late z. 
Armorer, 14 La. An., 826; Johnson wv. Wild, 8 La. 
An., 429; Williams v. Le Blanc., 14 La. An., 757.) 

In Late v. Armorer (14 La. An., 826) the record 
contained a bill of exceptions to the admissibility in 
evidence as fo the warrantor of some testimony taken 
by commission Arezvvous to his being madea party to 
the suit. The Court say: ‘‘Had this suit been de- 
cided in the absence of the warrantor the judgment 
would have been binding upon him, unless he could 
have shown that he possessed proof which could have 
occasioned the rejection of the demand, and which had 
not been employed (C. C., 2494). But, although regu- 
larly summoned by the defendant and present in court 
by his answer to the call in warranty, he has suggested 
no facts or means of defense of which the defendant 
might have availed himself in this controversy. The 
evidence objected to by him, he admits to be good 
to make out a case against the defendant; 7/ so, the 
judgment upon such evidence is binding upon himself 
unless he can make out a case under Arts. 2493 and 
2494 of the Civil Code.’’ ‘These Articles—2493 and 
2494 of the Old Code—are Articles 2517 and 2518 of the 
Revised Code of 1870. 

In Kling v. Sejour (4 La. An., p. 134) the Court 
say ‘*The provision of the Code, Arts. 2493 and 2494, 
which binds the vendor by a judgment of eviction 
against the purchaser, even in the absence of a notifi- 
cation of the suit, unless the vendor shows that he pos- 
sessed proofs which would have maintained his title, 
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and which for want of notification of the suit to him 
have not been made available, has no application to 
this case. The judgment referred to is a judgment in 
a petitory action which is conclusive as to the rights of 
the parties. An action of ejectment is for the recovery 
of land, but a judgment in it is not conclusive as to the 
right. The action may be renewed by either party or 
the right may be again tested in another form. At all 
events, an inquiry as to the application of our laws to 
The suit in 
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this case would be entirely superfluous.’ 
the case concerned land in Mississippi which had been 
sold: by contract made in Louisiana; the Court held 
that the laws of Mississippi applied to the contract. 

It is well settled that fruits and revenues belong to 
the owner by r7gh/ of accession. Mr. Justice Bradley, 
in the case of Gaines 7. New Orleans, 1 Woods, 105, 


the law of Louisiana, they cannot claim the benefit of 
prescription with regard to rents and profits any more 
than with regard to the land itself. There are reported 
decisions to this effect, some of which are referred to— 
(2 Hennen’s Dig., Tit. Possession, Ila, p. 1195, No. 5); 
and Toullier says: ‘**Bad faith renders him, the pos- 
sessor, liable to account for not only the fruits which he 
has received, but even those which he might have re- 
ceived, and which have perished by his negligence; 
and this obligation is extinguished only by the pre- 
scription of the thing itself, and restitution is due from - 
the day when the bad faith commenced.’’ (Droit Civilé 
Francaise, vol. 3, pp. 71 and 72.) This doctrine was 
affirmed by this Court, on appeal, in 15th Wallace. Mr. 
Justice Hunt, in speaking of prescription of rents and 
profits, said: ‘‘ It is controlled rather by ‘he ttle of the 
right of accession to what is produced of the thine.”’ 
Civil Code, Art. 490-484. 

Duranton says, ‘‘ that the warranty of the vendor ex- 
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tends not only to such fruits and revenues as the buyer 
actually received, but such'as he neglects to receive, 
and which the proprietor might have received.’’ (Vol. 
16, No. 288. ) 

Pothier says: ‘‘ The seller who does not defend the 
buyer, or who fails in the defense which he undertakes, 
ought to be condemned in case of eviction—1. To the 
restitution of the price; 2. To acguzt the buyer from 
the judgments in favor of the original demander for a res- 
titution of the fruits, or on account of the degradation 
committed upon the estate; 3. To acquit the buyer from 
the expenses; 4. To pay the buyer the damages re- 
sulting from the eviction over and above the price.”’ 
(Cushing’s Translation Pothier on Sale, pp. 70 and 71.) 

The seller, by virtue of his warranty, is bound to ac- 
quit the buyer who commits waste, from condemnation 
on account of such waste, although the buyer at the 
time knows that he is not the owner of the estate; for, 
says Pothier, ‘‘the seller cannot reproach him with 
these acts. He has a right in doing them to rely upon 
the seller’s warranty, and that the seller will prevent 
an eviction, as he ts bound to do, by purchasing the estate 
of the proprvetor.’’ (Idem, No. 128.) 

It is therefore clear that judgment against the pur- 
chaser is binding on the warrantor or vendor, especially 
if he has notice of the suit, not only as to title to the 
land, but as to the rents and revenues, or value for use, 
which the owner recovers against the purchaser in the 
eviction suit. 

The defendant, therefore, cannot now question in this 
case the decrees rendered in suits Nos. 3663 and 6085 
as to any matters there decided, either as to title or 
rents and profits, or value for use allowed to Mrs. Gaines 
by those decrees. Whether Mrs. Gaines can compel the 
defendant to pay to her the amounts mentioned in the 
decrees is a matter to be hereafter discussed when we 
come to the demurrer. 
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C.—This objection asserts that the bills in said suits, 
3663 and Ox ISS, were dismissed as to persons holding 
property 11) squares 25, 26, 27, 29, 30 and 31, and also 
that square No. 30 is not in the Blane Tract. This 
square 30 1s the only one excepted to on the ground that 
it is no part of the property of Mrs. Gaines. 

The answer to this objection is that the record does 
not sustain the averment. The Master reports that 
only four-fifths of square 26, one-fifth of square 27, and 
one-half of square 29, and 20 lots in square 30 are 
claimed by Mrs. Gaines. Four lots in square 31 are 
improved ; sixteen lots in said square unimproved, 
(p. 925-7). The objection refeis to no evidence to 
support the averments therein except the deposi- 
tion of Mr. Fellowes. It asserts that the record will 
show that the suits were dismissed as to the squares 
in question. The dismissal of a suit is evidenced by 
the record thereof; the oral testimony of Mr. Fellowes 
goes for naught. The exceptor has not pointed out 
what part of the record shows the dismissal of the suits 
as to the squares mentioned. Mr. Fellowes says he dis- 
continued these suits as to squares 25, 26, 27, 29, 30 
and 31 in September, 1871, on the strength of a plat 
which he had prepared of the Blane Tract (p. 672). 

The map prepared by Gen’l Blanchard, a witness for 


the defendant in this cause, shows all these squares to 
be in the Blane Tract to the extent reported by the 


Master (p. 688). The defendant seems to have acqui- 
esced in this ap except as lo square 30, and for what 
reason he questions that square | cannot imagine. 

I have carefully examined the discontinuances entered 
of record, and I can find none as to lots in squares 26, 
27, and 2g and 30. I do find discontinuances in the 
case against Douvillier, which embraced lots 1 to 5 in 
square 25 (p. 5250) ; in the case against widow Alex. 


Lamy, which embraced lots 5 to 10 1n square 25(p. 5251), 
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and in the case against A. Rancour, which embraced 
lots 1, 2, 3 and 4, in square 31. (P. 5642, vol. 6.) If 
there be any other discontinuances as to property in the 
squares named by Mr. Fellowes and specified in the ob- 
jection, to wit, squares 25, 26, 27, 29, 30 and 31, I 
have not been able to discover them, and I therefore 
deny that any such exist. 

D.—T his objection asserts that square 30 is not within 
the limitsof the Blane Tract. I deny the averment, and 
refer to Blanchard’s map adduced by the defendant 
(p. 653). 

E.—This objection avers that the decree in suit No. 
2695 precludes the complainant from claiming rents 
and profits on the property sold to McDonough in 1848. 
The Master confines this claim to the period from 1837 
to date of sale in 1848 (p. 870). My answer 1s that 
the decree 1n suit 2695 does not embrace this property. 

F and G.—These objections present the question 
whether the evidence adduced in suits 3663 and 6085, 
and the reports of the Masters in these cases, should have 
been received and considered by the Master in this case; 
for that evidence and those reports showed when the 
possession of the various owners commenced and what 
parts of the property were improved. ‘The residue was 
treated by the Master as unimproved, and he so states 
in his report. The defendant, as I have shown, offered 
this same evidence, and cannot now object te it. Besides, 
no motion was made to suppress it. The decrees in these 
cases being conclusive on the defendant, they of them- 
selves establish the dates of the possession of the re- 
spective defendants in those suits, and the amounts of 
rents and revenues claimed on account of such pos- 


session. 


H.—This objection raises the question of the legal 
liability of the defendant for the amount of the decrees 
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recovered in suits Nos. 3663 and 6085. It was no part 
of the duty of the Master to decide that question, and 
finds no place in an exception to his report. I will con- 
sider it when I come to the demurrer. 


Eighth Exception.—This exception avers that the 
evidence shows the defendant had parted with the 
possession of all property embraced in the Master’s 
report on roth March, 1837, and that the City ceased to 
hold possession of any part thereof in the interval of 
time between the roth March, 1837, and the dates when 
the respective defendants in suits 3663 and 6085 took 
possession, and that there is no evidence to show that 
during the period mentioned any rents and profits ac- 
crued to any one possessing, or claiming to possess, the 
property, and in this respect the report is conjectural. 

The report treats all the property as vacant in the in- 
terval between 1837 and the dates of the possession of 
the respective defendants in said suits. It proceeds 
upon the principle that whoever possessed could have 
derived revenue from the }roperty, and therefore the 
City, as warrantor of those persons, is liable in equity 
to the complainant for such revenues as she might have 
derived from the property had she not been interfered 
with by the defendant and her vendees. So far as legal 
liability to the complainant is concerned, this is not 
the proper place to discuss it. So far as concerns the 
principles on which the Master estimated the value for 
use of the vacant property, I submit the objection on 
the Master’s statement of the evidence and his concelu- 
sions as set forth in his report in the case No. 3663, 
found at pages 765-796. I will revert to this hereafter. 
I observe, now, that the principle adopted by the Master 
in treating the possessors, and especially the City, as a 
possessor in bad faith, was adopted by Mr. Justice Brad- 
ley in the case of Gaines 7. New Orleans, p. 719. This 
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Court so held in Gaines 7. Hennen, 24th Howard, and 
again in Gaines 7. New Orleans, 6th Wallace. I do not 
consider the question open to discussion after the de- 
cision in Gaines 7. New Orleans, 15 Wall., 620. As to 
the principle on which the Master’s account is stated, 
the Court below said: 


‘‘’Mhe Master’s account is stated in the precise man- 
ner determined to be correct in the case of Gaines z. 
New Orleans, 15 Wallace, 634; that 1s, he has stated 
the account with reference to each lot separately, and 
has ascertained the rent or income which should have 
been derived each vear, and has computed interest at 
five per cent. upon the same down to 1oth Jan’y, 1881, 
which point of time he selected for convenience. The 
Master’s account shows that the total amount of judg- 
ments rendered against the warrantees of the defendant 
in the Agnelly & Monsseaux suits 1s $576,707.72. This 
amount, though less than the evidence shows 1s requisite 
to indemnify the complainant, cannot be disturbed. It 
is to the extent of the periods covered thereby binding 
alike upon the defendant and the complainant. A study 
of his report and the records of the causes introduced 1n 
evidence shows, that when the complainant recovered 
the land, she recovered rents for only a portion of her 
dispossession, often a small one, as the tenants had been 
1 occupation only varving fractions of time since 1837. 
The proof shows that the earlier intermediate grantees 
who occupied it are either insolvent, dead, or, after 
search, cannot be found. ‘The balance of the amount, 
V1z., $1,045, 363.78, which is the aggregate of the rents 
and profits which would with ordinary good management 
have been received from the unimproved lots—z. ¢., for 
those periods not covered by the possessory judgments— 
is derived from a detailed statement of the rents of each 
lot, the yearly rental being five per cent. on seventy per 
cent. of the price of adjudication in 1837. This rate, 
according to the conclusion of the Court as above stated, 
is short of what the evidence shows is the true measure 
of the rent by thirty percent., 2. ¢., that the vearly rent, 
as established by the evidence, is five per cent. upon one 
hundred per cent. of the full price of adjudication and 


45 


sale. Thecorrection required is made by adding thirty 
per cent. of this sum where, as has been said, the com- 
putation has been made on the basis of seventy per 
cent. The amount to be recovered, therefore, would 
be as follows: 


For improved and unimproved land al- 


ready in judgments. .........000 ceccccces. $576,707 92 
For balance of rents unimproved land.. 1,348,959 91 
rye “4 “ — 

Pe Biitstnecnsnssnees-sintan $1,925,667 83 


‘For which last amount and the costs which have 
been taxed in the Agnelly and Monsseaux suits, with 
interest upon that portion which arises from the use of 
sums for rent from roth January, 1881, the complainant 
must have a decree.”’ 


Ninth E-xception.—This exception complains that the 
Master adopted 70 per cent. of the prices realized at the 
sales of 1837 as the basis of value upon which he esti- 
mated revenue. I rely on the conclusions arrived at by 
the Master, and his synopsis of the testimony, as an 
answer to this exception. 


Tenth E-xception.—This exception is but a reiteration 
of objections already discussed. It alleges that the de- 
crees 1 suits 3663 and 6085 ‘‘ were fo a great extent null 
and void.’’ ‘There is no specification of the decrees so 
affected, nor how many; nor does it state the amounts 
of the decrees nor the persons against whom the decrees 
were rendered. It further avers that a large number 
of the defendants in those suits died before suit was 
brought; there is no specification of the suits or of the 
defendants. It further avers that /ro-confesso decrees 
were entered against defendants not served with pro- 
cess; the exception does not specify the defendants or 
the decrees. It then reiterates that the bill was dis- 
inissed as to squares Nos. 25, 20, 27, 29, 30, and 31. 
The fact is, I have disposed of all these objections in 
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considering the various subdivisions of the seventh 
exception. 


Eleventh F-xception.—This exception refers toa matter 
of practice not worth discussion, especially as the re- 
ports had been offered in evidence and were part of the 


record. 


Twelfth Exception.—Tnhis is but a reiteration of the 
objection that seventy per cent. of the amount realized 
at the sales of 1837 1s not a fair estimate of the value 
of the land. It requires no further notice. 


Thirteenth E:-xception.—This is but a reiteration of the 
twelfth exception in another form. It avers that the 
Master disregarded all the testimony in the case when 
he adopted seventy per cent. of the prices realized in 
1837 as the basis of value. This exception does not 
refer to any specific witness or testimony. The Mas- 
ter’s report shows that he did not disregard the testi- 
ony; on the contrary, he gives a full account of it, and 
then concludes that other facts in evidence outweigh it. 


Fourteenth Exception.—\ do not comprehend this 
exception in so far as it refers to an account against 
Avegno for revenues for four-fifths of square 26 and 
one-fifth of square 27. I can find no such account 
against Avegno. The property he held is deseribed in 
his answer, page 2218. As to square 26, the rents and 
revenues are estimated from roth March, 1837, till it 
was sold to McDonough in 18458. (P. 925.) 

There is no evidence that the bill in suits 3663 and 
6085 was dismissed as to those squares. It 1s true Mr. 


Fellowes so states, but the record does not support his 


assertion. 


Fifteenth E-xception.—This isa general exception, in- 
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volving the whole controversy, and is not entitled to 
special notice. 


Having disposed of the exceptions filed by the de- 
fendant to the report of the Master, I will call the atten- 
tion of the Court to the exceptions filed by the com- 
plainant. They were lost or mislaid, but by stipulation 
of counsel, filed 2 October, 1883, it is agreed that said 
exceptions were in substance as follows: 

"That the Master erred in making, as his basis of 
calculation for the fruits and revenues and value for 
use, not covered as to time by the final judgments in 
cases Nos. 3663 and 6085, five per cent. upon seventy 
per cent., instead, as he should have done, five per cent. 
upon the full one hundred per cent. of the prices for 
which the said squares and lots were adjudicated at the 
said sale roth March, 1837.’’ (P.17543.) 


[It is also agreed that a similar objection was made by 
the complainant before the Master to the draft of the 
Master’s report before it was filed by him. (P. 7543.) 

The Court considered this objection valid, and accord- 
ingly adopted the basis of the prices realized at the sale 
of.roth March, 1837, except as to the cases covered by 
decrees in the suits Nos. 3663 and 6085, which were held 
to be conclusive on both parties. 

It is well settled that the Master’s report will be 
accepted, unless there be manifest error in his conclu- 
sions. In Donnell v. Ins. Co., 2 Sumner, 371, Judge 
Story held that if the Master’s conclusion be one upon 
which different persons, equally impartial and intelli- 
gent, might entertain different opinions, the Court will 
not reject it, though the Court might have arrived at 
a different conclusion. 

When a matter of fact 1s referred toa Master depend- 
ing upon conflicting evidence and the credibility of 
witnesses, his decision will not be interfered with on 
his mere judgment of the facts, unless it is a plain case 


48 


of error or mistake. (Isard v. Bodine, 1 Stockton, 309; 
Newman v. Baxter, 14 Vt., 514; Sparhawk v. Wells, 5 
Gray, 423.) 

Although the evidence be vague and not altogether 
satisfactory, the report of the Master will be accepted 
as correct unless his conclusion is entirely unwarranted. 
(Holmes z. Holmes, 3 C. E. Green, 141; Nat. Bk. vz. 
Sprague, 8 C. E. Green, 583; Fenner z. Agulter, 1 
Myl. & K., 120; 2 Dan’l, Ch. Pr., 1299.) 

But the report of the Master is sustained by the law 
of Louisiana, in allowing as rent or value for use five 
per cent on the value of the land. The value allowed 
by him is far from being excessive. The Court cor- 
rectly increased it to the prices realized at the sales of 
1837. It will not do to say that vacant lots are not 
productive. Our Courts have decided ‘‘ that real or 
landed property 1s always susceptible of producing 
fruits.”? (Brother v7. Cronan, 15 La. An., 256; St. Max- 
ent 7 Segur, 3 Martin, 374; Duplantier v. Pigman, 3 
Martin, 244; Caldwell 7. Creditors, 9 La., 267; Lobdell 
v. Rucker, 13 La. An., 570). 
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The case in g La. arose from the sale of a lot of 
ground in New Orleans. The Court say: ‘‘ Inasmuch 
as the transmission of the property is not perfect until 
the price is paid, and that the price is composed of 
the capital and the interest which the law allows in 
the absence of any convention, such interest represents 
the fruits of the immovables sold.’’ (3 Martin, g1, 18 
Sirey, 2, 223; 16 Duranton, No. 342.) 

In Duplantier v. Pigman (3 Martin, 244), the Court 
say: ‘‘When the price is owing for land, or for any- 
thing which, from es nature, may produce fruits or 
revenues, then interest is recoverable.”’ 

Therefore, in the sale of land, nothing being said as 
to interest, the law requires the purchaser to pay inter- 
est on the price, because all land is considered produc- 
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tive property. Article 2553 of the Civil Code provides 
that ‘‘ the buyer owes interest on the price of the sale 
until the payment of the capital in the three following 
cases: 
‘* 1. If it has been so agreed at the time of the sale. 
‘2. If the thing sold produces fruits or any other in- 
come, , 


‘* 3. From the date of the sale when the price is then 


due. 


In Lawrence 7. Municipality No. 2, 12 Rob., 453, the 
Municipality, without legal authority, had taken pos- 
session of a lot of ground belonging to the plaintiff, 
and converted it to their own and the public use by 
making it part of a paved street; the plaintiff brought 
suit to recover its value. The Court held that the 
owner of land illegally taken for public use may re- 
cover its value at the time it was taken, in an action 
for damages. - On the receipt of the damages the prop- 
erty will cease to belong to the plaintiff. 

Mrs. Gaines, being owner of the Blane Tract as now 
established after vears of litigation, could have sued the 
Municipality in 1837 to recover the then value of this 
tract, which that Municipality had illegally taken pos- 
session of, laid out into streets, squares and lots, and 
sold at public auction. In such a suit the prices real- 
ized at the auction sale would have been the measure 
of value or ofdamages. Oughta different rule to be now 
applied simply because years have been consumed tn 
establishing the title of Mrs. Gaines to the property ? 


The Master’s report being disposed of, I now approach 
the demurrer and the defenses set up in the answer. 
PRESCRIPTION, 


1. As prescription is relied on both in the demurrer 
and in the answer, I will first consider that defense. 


OU 


The prescription relied on is that of one, three and 
ten years. It is almost sufficient to say that prescription 
was set up asa defense to prevent Mrs. Gaines from 
recovering the property both in Gaines 7. Hennen, 24 
How., and in Gaines v7. New Orleans, 6 Wall., 717, and 
in both cases the question was decided adversely to the 
contention of the defendant. ‘The defendant again set 


up the same defense in the suit of Mrs. Gaines against 


her for rents and profits, reported in 15 Wallace, p. 633. 
It was contended in that case that the claim for mesne 
profits was limited to three years. The Court say: 
“There is no article of the Code to which our attention 
is called which limits this claim to the profits for three 
years. On the contrary, the rules of the civil law and 
the general principles of equity jurisprudence hold that 
there is no such limit.’’ ‘The Court then cites Justinian 
as saying that the possessor in bad faith ‘‘is eompel- 
lable to account for all the mesne profits, together with 
the land,’’ and refers to authorities which sustained a 
similar rule in chaticery. 

The same question was decided by Mr. Justice Bradley 
in the same case, reported in 1 Woods, 105. As the de- 
Cision 1S so apposite, though previously quoted for an- 
other purpose, I repeat the quotation in this connection. 
He savs: ‘* I think by the law of Louisiana they cannot 
claim the benefit of prescription ,with regard to rents 
and profits any more than with regard to the land itself.’’ 
There are repeated decisions to this effect, some of which 
are referred to in 2 Hennen’s Dig., p. 1195, No. 5. 
And Toullier says, ‘* bad faith renders him [the pos- 
sessor| liable to account for not only the fruits which 
he has received, but even those which he might have 
received and which have perished by his negligence; 
and this obligation is extinguished only by the preserip- 
tion of the thing itself, and restitution is.due from the 
day when the bad faith commenced.’’? (Droit Civil 
Francaise, vol. 3, p. 71, 72.) 
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There is no question concerning this doctrine, and 
the reason on which it rests is, that fruits and revenues 
are considered part of the land; they belong to the 
owner by right of accession. (Civil Code, arts. 490-494. ) 

Laurent agrees with Toullier that the obligation of 
the possessor in bad faith to restore rents and profits 
only ceases when the possessor has acquired title to the 
property by thirty vears’ prescription. He says it is to 
the proprietor revindicating the property to whom the 
fruits are to be restored, and after thirty vears the pro- 
prietor can no longer revindicate. The fruits, he savs, 
are to be restored with the thing, that is to say, by right 
of accession. And how can the proprietor claim the 
accessory when he has lost by prescription the principal 
thing ? (6 Laurent, No. 233.) He also says that the spe- 
cial prescription of five vears contained in article 2277 of 
the French Code did not apply toa claim for restoration 
of fruitsand revenues. A similar article is found in the 
Louisiana Code, which prescribes by three years all 
claims ‘‘for arrearages of rent charges, annuities and 
alimony, or the price of movables or immovables.’’ (Art. 
3539.) 

The French writers concur with. Laurent in the views 
expressed by him. (4 Duranton, No. 356; g Demolombe, 
No. 589 [47s]; Proudhon du Domaine de Propriété, No. 
456.) The Supreme Court of Louisiana has also decided 
the question in Walling’s Heirs 7. Morefield (33 La. An., 
1178.) In that case the Court say: 

‘‘As a possessor in bad faith, Morefield is responsible 
for the rents and revenues of the property from the date 
of lis possession under his purchase; and the right of 
the lawful owner in a petitory action to claim and re- 
cover the rents cannot be bound by the prescription of 
one or three years, which has been pleaded on appeal by 
defendant. The prescription of three years, which he 
invokes, applies to actions on contracts for rent or hire, 
but not to the obligation imposed by law on the possessor 
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in bad faith to restore to the lawful owner all the rev- 
enues of his property, of which he has been deprived dur- 
ing the possession of the defendant, whether the bad faith 
of the latter be moral or merely legal or constructive.’”’ 


But this Court, in 15th Wallace, has settled the ques- 
tion against this defendant, and, in so doing, said: 
‘* Speaking strictly, there was not ov/y no cause of ac- 
tion, but no right to the mesne profits until the judgment 
in the original suit.”’ 


2. The good faith of the defendant. This defense 
requires no discussion. The controversy 1s settled ; 
the defendant can no longer pretend to have been a 
possessor in good faith. 

Gaines v. Hennen, 24 How. 
Gaines v. New Orleans, 6 Wallace, and 15 Wal- 
lace. 

3. The plea of res judicata has been disposed of. 
The claim for rents and profits in this suit does not em- 
brace the square on which the draining machine was 
situated, nor the four other squares mentioned in suit 
No. 2695. The effort before Mr. Justice Bradley to 
hold the City liable as trustee for ‘he price of the land 
which had been sold is a totally different claim from 
that sought to be enforced in this suit. According to 
well-settled principles, the refusal to allow Mrs. Gaines, 
under the decree in suit No. 2695, to recover the price 
of the land is no bar to a suit for the revenues of the 
land. ‘The Court held that Mrs. Gaines could not 
affirm the sale and recover the price; therefore she re- 
inained owner of the land, and as such she brings this 
suit for the rents and profits thereof during the period 
she was dispossessed by the City and her vendees. 
(Gaines v. Lizardi and New Orleans, 1 Woods, 57.) 
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THE DEMURRER. 


I consider that all of the essential allegations of the 
bill have been established by the evidence, and there- 
fore a discussion of the questions raised by the demur- 
rer will dispose of the case. 

Does the bill set forth a cause of action which can 
be enforced in equity ?. There are two branches to the 
proposition: 

1. Does the bill disclose a cause of action ? 

2. If it does, can a Court of Equity entertain this 
suit to enforce it? 

It seems to me that the second branch of the propo- 
sition ought to be disposed of by the suggestion that 
this is an ancillary suit, similar in nature to the main 
suits for the recovery of the property. No one dis- 
putes the right of Mrs. Gaines to bring her ejectinent 
bill in equity to recover title to the land. On what 
principle can objection be made to an equity suit to 
recover the rents and profits which are accessory to the 
land? Mr. Justice Hunt, in 15th Wallace, said, strictly 
speaking, there was no cause of action for mesne profits, 
and no right to the same until judgment is recovered 
in the original suit. If the original suit for title and 
for possession is cognizable in equity, why should not 
the ancillary suit for mesne profits, which the plaintiff 
claims by rightof accession, be also cognizable in equity ? 
The character and complexity of the accounts alone 
would authorize a suit in equity. 

The learned counsel says in his brief, filed in the 
Mandamus suit, that by ‘‘ the terms of the bill the City 
of New Orleans was ou/ of Posse SSION of the estate all the 
time covered by the decree, and did not receive any rents 
or profits to be charged with implied contract to pay 
over to the complainant. ‘The entire decree is punish- 
ment for supposed wrongs, with no gleam of contract.”’ 

If, then, the City of New Orleans had been in posses- 
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sion, and received the rents and profits, it seems to be 
admitted that an implied contract to pay over to the 
complainant would have arisen. Indeed, our Courts 
have so decided. In the case of Gaty 7. Babers, 32 La. 
An., 109, the petition alleged that the defendant had 
taken possession of and carried away machinery worth 
$2,500, which the plaintiff claimed. The Court say: 
‘““We do not view the action as one for the recovery of 
damages resulting from the commission of an offense, 
or quasi-offense, but as one based on a quasi-contract 
for the recovery of the value of the property removed 
and disposed of by one who 1s represented as having no 
authority.’’ The Court proceeded to decide that to such 
an action the prescription of one vear did not apply. 
That is the prescription applicable to all actions tor 
damages resulting from offenses, or quasi-offenses; in 
other words, torts. 

The civil as well as the common law draws a distine- 
tion between actions which survive and those which die 
with the person, and that distinction aids us in con- 
sidering the character of the cause of action set forth in 
the bill. ‘Trover, for instance, is in form an action for 
a tort; but, in substance, it isan action to trv title to 
property. In Trott’s case, Cowper, p. 373, Lord Mans- 
field said: 

‘That actions might survive or die with the person 
on account of the cause of action, or on account of the 
form of action. ‘Where the cause of action is money 
due on a contract to be performed, gain or acquisition 
of the testator by the work, labor, or property of another, 
or a promise of the testator express or implied.’ In 
such case it survives. ‘ But where the cause of action 
is by a tort, (as 1s said in Sir T. Raymond, 57, Hole z. 

srandford,) or arises ex de/icto, supposed to be by force 
and against the king’s power, then the action dies—as 
battery, false imprisonment, trespass, murder, nuisance, 
obstructing lights, deviating a water-course, escape 
against the sheriff, and many other cases of like kind.’ ”’ 
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As to those actions which die or survive in respect to 
the form of the action, he says: 


‘* No action where, in form, the declaration must be 
guast 7% el arms et contra pacem, or where the plea 
inust be, as in this case, that the testator was not guilty, 
can lie against the executor. Upon the face of the rec- 
ord the cause of action arises ¢v de/rcfo, and all private 
criminal injuries or wrongs, as well as public crimes, 
are buried withthe offender. Butin most, if not in all, 
cases where trover would lie, another action might be 
brought against the executor which would answer the 
purpose. So, ifaman take a horse from another and 
bring him back again, an action of trespass would not 
lie against an executor, though it would against him; 
but an action /or the use and hire of a horse will lie 
against the executor.”’ 


Lord Mansfield then refers to a case in Sir Thomas 
Raymond, and says: ‘‘ That was the case of Sir Henry 
Sherrington, who had cut down trees upon the Queen’s 
land and converted them to his own use in his life- 
time. Upon information against his widow, after his 
decease, Manwood, Justice, said: ‘In every case where 
any price or value is set upon the thing in which the 
offense is committed, 1f the defendant dies, his executor 
shall be chargeable ; but where the action is for dam- 
ages only in satisfaction of the injury done, then his 
executor shall not be lable.’ Here, therefore, is a fun- 
damental distinction. If itis a suit of injury by which 
the offender acquires no gain to himself at the expense 
of the sufferer, as beating or imprisoning a man, &c., 
then the person injured has only a reparation for the 
delictum in damages to be assessed by a jury. But 
where, besides the crime, property is acquired which 
benefits the testator, then an action for the value of the 
property shall survive against the executor. As, for 
instance, the executor shall not be chargeable for the 
injury done by hus testator in cutting down another 
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man’s trees; but for the benefit arising to his testator for 
the value or sale of the trees, he shall.” 

[It cannot be said that che City realized no benefit or 
value from the lands sold by her. She received the 
price, and so long as she could keep the complainant out 
of possession she could and did retain the price, and 
was benefited to the extent of the annual interest on the | 
amounts so received. She converted to her own use 
the lands of the complainant; her vendees went into 
possession and enjoyed the lands. The City is not re- 
sponsible to her vendees for interest on the price; the 
use of the land is deemed an equivalent for interest; if 
the complainant recovers from the City, directly, the 
rents and profits, she only recovers an equivalent for the 
interest on the money which the City has enjoyed for so 
any years. 

An action for mesne profits may be maintained by the 
owner against any person who is in possession of the 
land by means of his tenants, or who by Azs acts, com- 
mands, or co-operation, aids in the expulsion of the 
plaintiff and in withholding possession from him. 
(Chirac 7. Reinecker, 11 Wheat., 297.) 

At the common law the original disseisor only was 
liable for rents and profits ; the feoffee, or those who 
come in by title, were not made liable until the statute 
of Gloucester, which was passed in 6 Edward 1. (Eim- 
merson v. Thompson, 2 Pick., 490.) 

After this statute both the disseisor and hus feoffee 
were liable to the disseisee for rents and profits. 

It is a mistake to suppose that the original disseisor 
got rid of responsibility by selling the property to 
another person. 

The civil law corresponds with the common law on 
this subject. 

Iaurent tells us that the Court of Cassation has 
decided that the possessor in bad faith ought to indem- 
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nify the proprietor for the privation of the use of his 
property, and consequently that he ought to render an 
account not only of the fruits he has received during his 
own illegal possession, but of all the fruits received by 
third persons in good faith, to whom he has delivered 
the thing, and besides that, he ought to account for the 
fruits received by these third possessors after they had 
knowledge of the vice of their possession. He says that 
he agrees with the Court, because the possessor in bad 
faith ought to completely indemnify the owner, who 
has been deprived of his property. (6 Laurent, No. 
232-3.) Pothier puts several cases in which the ven- 
dor is under obligation to restore to the owner the 
value of the thing sold by him. The first case put is 
where one sells a movable thing which does not belong 
to him. In such case Pothier says: 

‘*’There is no doubt that by selling and delivering 
such a thing he commitsa theft of it against the owner 
(Code 7, 26, 1, 17), and consequently he contracts in 
his favor the obligation which results from that species 
of offense from which arises the action called condrctio 
furtiva, by which the owner has aright to demand a 
restitution of the thing, or, in default of that, the price.”’ 

He then says : 

‘*’Phe second case 1s when one sells without right, and 
as a thing belonging to him, an estate or an incorporal 
thing which he knows belongs to me. In this case he 
does not, properly speaking, ‘commit a theft gum /ur- 
tum non cadat nist in res mobiles et corporales, Arg. D. 
17, 2, 25, but he commits an injustice of a similar char- 
acter, and as natural equity does not permit any one to 
make a profit by his own injustice, in case I prefer the 
price for which the thing is sold to the thing itself, and 
desist from the exercise of my right to reclaim it, the 
seller is liable to me, acéione in factum, to pay me the 
price, if it is already received, or to substitute me in his 
rights to recover it of the buyer if it is not already re- 
ceived. 

‘It is of no consequence whether he who sells as his 
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own a thing which belongs to me is in possession of it 
without title or in virtue of a just title; 1t is of no con- 
sequence whether he possesses it by a lucrative or even 
by an onerous title; and though he purchased it in good 
faith, he is equally under an obligation to restore it as 
soon as he has knowledge that it belongs tome. The 
natural law not only prohibits us from taking, but also 
from retaining, the property of another; and, therefore, 
when, instead of restoring it to me, he disposes of 1t by’ 
selling it as his own, though he purchased it in good 
faith, he does not thereby the less cominit a theft, 1f it 
isa movable corporeal thing; or if it is an immovable 
estate, an injustice similar to a theft which imposes upon 
him all ef the obligations above mentioned.’’ (Cush- 
ing’s Translation of Pothier on Sale, Nos. 572, 273. and 
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Mackeldey’s Handbook of the Roman law informs 
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"Phat theft ( fra) in the sense of the Roman law 
is any fraudulent deprivation of movable things with the 
design of acquiring an illegal advantage (/ucr? animeo), 
It consists of an illegal appropriation of another’s prop- 
erty, either by taking possession of it or when one is 1n 
possession of property, not as owner, but as pawnee or 
commodatory, desiguedly changes his former possession 
into possession as his own property by a unilateral act, 
e. g., concealinent, denial, or embezzlement.”’ (P. 364, 
section 478, Dropsie’s Translation. ) 
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Pothier applies the principle to 1tmimovables, and so 
does Laurent and other French writers. (g Demolombe, 
No. 589 (4zs.); 16 Duranton, No. 397.) 

Pothier, in his treatise on Law of Property, says, 
that every possessor in bad faith is considered to have 
wmpliedly contracted with the owner to preserve the 
thing for him and to deliver it to him with everything 
which belonged to it. (Nos. 151, 335, and 336.) 

We have seen that the right to fruits is an accessory 
right, and for that reason a demand for fruits and reve- 
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nues 1s not extinguished by prescription until the Aase- 

fide possessor has acquired, by the prescription of thirty 

years, the ownership of the productive thing. In Bis- 

land v. Provosty, 14 La. An., 175, the Court say: ‘* The 
right to recover the value of the services of the slaves is 
a part of the so-called omnzs causa of the civilians, and 
partakes of the nature of the real action which it fol- 
lows.”’ (C. C., 491; 3 La., 350; 6 Savigny, 246, 251.) 
The case in 3 La., 350, Gosslin 7. Abat, decided that 
revenues and profits partake of the nature of the capital 
of which they are gained and are not prescribed, as long 
as the thing producing them is not lost by prescription. 
It therefore follows that Mrs. Gaines could have sued 
the City for the price realized at the sales of 1837, with 
interest thereon. She has however obtained judgment 
for the possession of the principal thing, the lands 
sold, and this suit is practically for the recovery of 
the accessory, the fruits, which represent the interest 
so far as the unimproved lands are concerned, and 
the actual fruits so far as they have been realized 
from the improved lands. It is an action arising 
from what Pothier tells us is the implied obligation 
of the possessor in bad faith to preserve and deliver 
the thing with its fruits. In this view the question of 
warranty is immaterial, because the claim 1s based on 
the direct liability of the City to Mrs. Gaines arising out 
of the sale of the property, in violation of the im- 
plied obligation just mentioned. ‘The obligation of the 
City to indemnify her vendees will be extinguished by 
payment to Mrs. Gaines; the warranty implied by the law 
of Louisiana in every sale, unless excluded by express 
stipulation (and that 1s not suggested in the answer), 
binds the City, to hold harmless her vendees against the 
judgments for fruits recovered against them, and her 
answer to this suit is, I will not relieve these vendees from 
the judgments recovered against them, however just they 
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may be, because they have paid nothing to Mrs. Gaines, 
and I will not pay Mrs. Gaines, because there is no proof 
that the persons against whom Mrs. Gaines recovered 
these judgments, were subrogated to the warranty I gave 
to my original vendees. In this mode the Citv unjustly 
succeeds, if her position be sustained, in retaining the 
money she realized from the sale of the property, with 
the interest thereon for fiftv years, in the face of an un- 
doubted liability to respond for the price of the lands 
and the fruits thereof. In some instances, the titles of 
the defendants in suits No. 3663 and 6085 have been 
traced back to the City, and all the acts of sale contain 
a subrogation of warranty; 1n other instances judgments 
have been recovered against the original vendees of the 
City. The fact is, that throughout this long litigation it 
has been assumed on all hands, that the City was liable 
to the evicted parties as ultimate warrantor, as the in- 
variable practice is for every vendor to transfer to his 
vendee the right of warranty, which he has against his 
author, the object being to give the last vendee a direct 
right of recourse against the remote vendor, instead of 
the circuitous one through the intermediate vendors. 

[f there be no subrogation of warranty, the evicted 
vendee recovers from his vendor, and this vendor from 
his vendor, and so on until the ultimate vendor is 
reached. ut when the last vendee is evicted, any 
prior vendee can at once sue his vendor on the warranty 
contained in the act of sale between them, because he 
has an interest to relieve himself from liability on his 
warranty to his vendee. For instance, A sells to B, 
and B sells to C, and C to D. As soon as D is 
evicted, B may sue A on his warranty, because B has 
an interest to relieve himself from liability to C, who is 
liable to D, the evicted party. 

Pothier says: ‘‘ To entitle the buyer to his action of 
warranty, it is immaterial whether he himself or his 
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successors in the thing suffers the eviction; and, there- 
fore, if I sell you an estate which vou resell to Peter, and 
Peter suffers an eviction of it, you are entitled to an ac- 
tion of warranty against me in the same manner as if 
vou yourself suffer the eviction, for I sell the estate to 
vou and to all having your rights—avans cause—I am 
bound to cause you and those having vour rights—ayazs 
cause—to enjoy it, and you are interested that I shall 
defend Peter against the eviction which you are vour- 
self bound to warrant him. (Cushing’s Translation, 
Pothier on Sale, No. 98.) The Supreme Court of 
Louisiana has accepted this view. 

In Goodwin 7. Chesnau (3 Martin N. S., 409), the 
Court sav: ‘‘And this exception brings us to an excep- 
tion made in the early stage of the proceedings, that the 
plaintiff had no cause of action, the right being vested 
in Sadler, the vendee of the plaintiff, who was evicted 
by the judgment which has given rise to this action. 
The only ground which the Court can imagine this ex- 
ception to rest on is that as the plaintiff has not shown 
that he fas paid Sadler, he has suffered as yet no dam- 
age from the eviction of which he complains; or, in 
other words, that no cause of action arises in favor of 
the first vendee by the person to whom he sold being 
evicted, until it is shown the latter has exercised his ac- 
tion of warranty and recovered. * By the warranty, 
the vendor contracted not only that the vendee should 
not be evicted, but that all other persons who hold under 
the buyer should enjoy the thing. There is an excep- 
tion to this rule when the first vendee alienates wethout 
warranty, because he is then without any interest what- 
ever in the matter. But, in every other case, his right 
of action is complete the moment the person to whom he 
sold loses it by a superior title.’’ (Dig., Lib. 21, tit. 2, 
L. 61; Pothier, Vente, No. 97.) 

Chief Justice Merrick, in Bertrand 7. Blouin, (13 La. 
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An., 145), doubts whether the dictum as to the excep- 
tion of a sale without warranty is good law. Disposses- 
sion 1s not necessary to constitute eviction; it suffices 
if a perfect title exists in some third person whereby it 
is rendered legally certain that the vendor has no legal 
title. 

McDonald 7. Vaughan, 14 La. An., 718. 

Butler 7. Watts, 13 La. An., 3go. 

Suce. of Coxe, 15 La. An., 515. 

Kling v. Sejour, 4 La. An., 129. 


In this last case the Court say: ‘‘It was equally un- 
necessary for him to suffer an actual eviction from the 
premises by the execution of the writ of habcre facias 
possesstonem; he might well have attorned to the plain- 
tiff after judgment.’’ 

Eviction, as defined by the Code, is the loss suffered 
by the buyer of the totalitv of the thine sold, or of a 
part thereof, occastoned by the right or claims of a third 
farson. (. &., 2470; 1 R., 304; 11 Bee, 0.) 

It suffices if eviction 1s pronounced by judgment. 
Troplong—Sale, No. 415 and No. 540. 
Duranton, vol. 16, No. 248. 

Pothier, Vente, No. 85. 
Mercedeé, sur art., 1640. 


It is therefore clear that when Mrs. Gaines recovered 
the judgments in suits No. 3663 and 6055 against the 
then possessors, whether they had a subrogation of 
warranty against the City as original vendor or not, that 
the immediate vendees of the City could, for their pro- 
tection, sue her on the warranty to them, and subse- 
quent vendees could sue their immediate vendors on 
the warranty to them; and the last vendees could, for 
their protection, sue their vendors on the warranty con- 
tained in the act of sale to them, and in all these various 
sales the warranty exists by operation of law unless 
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expressly excluded, and such exclusion of warranty is 
not averred in the answer, nor is there any proof 
thereof. The practice is for each vendor, when he 
sells, to subrogate his vendee to the warranty given to 
him by his vendor, in which event the last vendee can 
sue any other person through whom he claims title. 

It is plain that, in any event, the City is ultimately 
liable for the original judgments against the present 
possessors ; and if, as defendant contends, there is no 
subrogation of warranty in the various transfers of the 
property, the warranty can only be enforced against the 
City by a circuitous route, or by her immediate vendees; 
and if her immediate vendees, who have sold to the 
present possessors, should, for their protection, sue the 
City on the warranty to them before they have paid to 
the present possessors, the execution of the judgments 
in their favor would be suspended until they had suffered 
loss by actual payment of the judgments against them. 
Now, none of these parties have sued or will sue ; many 
are dead or insolvent. Is it possible, in such a state of 
things, that the City is to escape all responsibility? Is 
not such a case within the principle sanctioned by this 
Court in the case of Riddle ~. Mandeville (5 Cranch, 
322), where it was held that an endorser of a promissory 
note who had been adjudged to have no remedy at law 
against a remote endorser, was entitled to maintain a 
suit in equity against him on the ground that the orig- 
inal endorser was ultimately responsible for it, and that 
equity would decree the payment to be made imimedi- 
ately by the person ultimately lable to the person 
actually entitled to receive the money ? 

There is no privity between a lessor and an under- 
lessee. Yet Judge Story says, ‘‘ If the lessor be insolv- 
ent, Courts of Equity would aid the lessor to recover 
his rent from the under-tenant.’’ (Story’s Equity, sec- 
tion 687. ) 
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If the insolvency of the defendants in suits Nos. 3663 
and 6085 be an element in the case, it is alleged in the 
bill (paragraph 15, p. 11), and is admitted by Mr. Mc- 
Connell, counsel for the City, in his letter of August 
20, 1877, in which he says: ‘‘ Now, the people against 
whom these illegal judgments are being rendered are, 
in ninety cases out of every hundred, utterly unable to 
(P.'711.) The tact of the non-execution 
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pay them. 
of the judgments is the best evidence of the inability 
of Mrs. Gaines to collect them. 

Chief Justice Marshall, im Riddle 7. Mandeville, fore- 
saw a case similar to this. He says: ‘‘Suppose the 
vendor of personal property held by a bill of sale con- 
taining a warranty of title, and should assign that bill 
of sale to his vendee, is it clear that on loss of the prop- 
erty through defect of title no recourse could be had to 
the warrantor of title? The Court is not prepared to 
answer this question in the affirmative.’’ 


The foregoing was nearly completed before I saw the 
brief of the counsel for the appellant, filed on Octo- 
ber 3d. 

He relies very much on the single case of Bourguig- 
non 7.+Destrehan (5 La., 116). He has quoted largely 
from it. Its authority is very much impaired by the 
fact that it was not argued by eccunsel ; besides, it was 
a suit for damages, and not, as t.ls 1s, a suit to recover 
the accessory thing, and it was correctly decided that a 
possessor for more than a year is not a ¢respasser, and 
liable as such in damages. That view was sufficient to 
dispose of the case. All the rest of the opinion 1s 
obiter dictum. 1 quote part of the opinion omitted by 
the learned counsel, which will show that a feletory 
action, such as this is, to recover the thing might not 
have been decided as that case was : 


‘* This case has been submitted to us without argu- 
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ment or without any points to direct our attention to 
the matters which the parties might suppose were really 
in controversy. Itwasasuit fordamages. ‘The vendor 
and vendee were made parties to the original suit. 
Boudousquié, party in possession, and Destrehan, 
against whom this suit is brought for the very same 
matters ; in the first case judgment for possession was 
given, but the question of damages is yet undecided.’’ 
‘*’'The second ground on which damages are claimed 
presents the question as to the responsibility of the de- 
fendant in ¢hzs form of action for the rents and profits of 
the land during the time it was in possession of Bou- 
dousquié, his vendee. * * * The question is some- 
what novel, for we do not recollect having ever before 
seen such a suit brought in our Courts. The only 
grounds on which we can conjecture it was supposed the 
responsibility of the defendant could be maintained, 
were that the vendee was a /resfasser, and that the 
vendor, under whose permission he entered into pos- 
session, was also one. If the first proposition be true, 
then perhaps the other would follow—it being a familiar 
doctrine of our law that if A commits an illegal act by 
command of B; they are both considered as actors in the 
infliction of the injury, and are both liable for the con- 
sequences which may follow from it. But after the 
best consideration we are able to bestow on the case, 
we are of opinion that the vendee of land who conveys 
his right in it to another, although his title be a bad 
one, cannot be considered a /respasser and subject to 
the responsibility of one, if his vendee is suffered to re- 
main in possession long ‘enough to acquire the right of 
possession. It is true trespass may be committed on 
land, but in order that the interference, injury, or act 
may ‘amount to such, it is essential that the right of pos- 
sesston in another be disturbed. The action of reinte- 
grade in the civil law, by which possession is restored 
and damages given for the i injury inflicted by the tres- 
passer, is confined to the party having the right of pos- 
session. At common law the ground of the action of 
trespass on land is injury to the Aossessor. (Pothier, 
Possession, Nos. 114 and 115, 4 Kent. Com., 120.) 
‘*By our law if a party illegally entering on land is 
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suffered to remain thereon for a year, the owner loses 
the right of possession and is driven to the jAefifory ac- 
fion to recover his property. The rents and profits 
accruing affer the year, or the fruits of the land for 
which the possessor may be responsible, ave g7ven on 
entirely different principles from those for which repara- 
tion ts afforded for a trespass, and his responsibility 
varies according to circumstances. ”’ 

The doctrine announced as to the responsibility of 
the vendor for fruits arising after he has sold the property 
is entirely od7/ev; it was not necessary to the case, nor 
is it supported by authority, and the question was not 
argued.” The case was disposed of judicially when the 
Court came to the conclusion that the possessor for 
more than a year was not a trespasser, and could not be 
sued as such, and that in such case the proper remedy 
was a felifory action. 

Respectfully submitted. 
THOMAS J. SEMMES, 
kor Appellees. 
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A Statement of Matters of Fact and Law in 
behalf of the Appellees in this Suit. 


————— -*<- 


I. 


Myra Clark Gaines prosecuted, in the Circuit Court 
of the United States, at New Orleans, to a final decree 
in her favor, this suit in equity against the City of New 
Orleans. The defendant, the City of New Orleans, ob- 
tained an appeal, and the cause was transferred to this 
Court. She died the Sth of January, 1885, after the case 
was upon the docket. Her lineal heirs became parties, 
and they respectfully pray that this decree be affirmed. 


I. 


Myra Clark Gaines, by the judgment of the Probate 
Court of the City of New Orleans, in the year 1856 (11 La. 
Ann., 124), in a suit in the succession of Daniel Clark, 
established the olographic will of her father, Daniel 
Clark, dated in July, 1813. She was constituted his 
universal legatee and heir of his entire succession, with 
a charge to pay a few particular legacies specified. This 
Court has decreed, conformably, that she was the only 
legitimate child of her father, Daniel Clark, and en- 
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titled to his succession, subject to the charges imposed 
in the will. 

Gaines v. Hennen, 24 Howard, 553. 

Gaines v. New Orleans, 6 Wallace, 642. 

Gaines v. New Orleans, 15 Wallace, 624. 

Davis v. Gaines, 104 U. S., 386. 


ITT. 


The controversy disclosed by the record is a demand 
“en revendication,’’ presented to the equity side of the 
Circuit Court by the plaintiff, Myra Clark Gaines, against 
the defendant, the City of New Orleans, for the restora- 
tion of specific parcels of land within the City, which 
were an undisputed part of the succession of Daniel 
Clark at the time of the execution of his will and at 
the time of his death. These parcels of land were 
bequeathed in that will to his only legitimate daughter, 
as a part of the legacy by universal title. Except by 
the judgment of this Court, in the case cited from the 
15 Wallace Reports, she never acquired a rood of it. 
After the death of Daniel Clark, Beverly Chew obtained 
the probate of another will of an earlier date (in 1811), 
and entered upon the administration of the succession of 
Daniel Clark, with an authority from the legatee desig- 
nated therein. In 1821 the testamentary executors, 
with an authority from the legatee, sold at a private 
sale, without judicial order, to Evariste Blanc. Evariste 
Blanc sold the same land, 26th September, 1834, to the 
City of New Orleans. The City subdivided the tract 
into squares and lots, and highways and streets, and, 
at different dates between 1834 and 1848, sold all at 
public auction, save five squares, to a great number of 
persons, with assurances of title, peaceable possession, 
and quietude. | 


IV. 


The City retained five squares of that tract. This 
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was the subject of the suit determined in favor of Mrs, 
Myra Clark Gaines against the City of New Orleans, 
and the decision is reported 15 Wallace, 624. The 
cause of action is the same exhibited in the present 
suit. The parties are the same, and the titles and 
questions determined are the same—whether the plain- 
tiff, Mrs. Gaines, with the will of 1813, or Chew and 
Relf, with the will of 1811, have the best right to the 
succession of Daniel Clark, or to the Blanc tract. 

The City of New Orleans in the first case was a 
possessor of five squares of land in the tract of land pur- 
chased by Evariste Blanc from Chew and Relf in 182r. 
It had been till then a part of the succession of Daniel 
Clark. Blanc sold it to the City of New Orleans 26th 
September, 1834. The City defended the suit against 
Myra Clark Gaines, and was convicted in this Court as 
a purchaser in bad faith, and of holding a title that did 
not transfer the property. It was declared to be the 
property of her opponent—the plaintiff in that suit and 
in this suit. The case of Gaines 7. Hennen is anal- 
ogous. The property which Hennen held was a part of 
the succession of Clark, and he derived title through 
mesne conveyances descending from Chew and Relf and 
their principal, Mary Clark. 
©, Ast. 2006. 

Tarver v. Tarver, 9 Peters, 174. 

Aurora v. West, 7 Wall., 82. 

Fouvergne v7. New Orleans, 18 Howard, 470. 
Cromwell 7. Sac County, 94 U. S., 351. 
Thomson v. Roberts, 24 How., 233. 

Aspen v. Nixon, 4 How., 467. 

Balot 7. Morina, 12 Rob., La. R., 552. 


The will of Clark dated in 1813 and admitted to pro- 
bate in 1856, was a revocation of that executed in 1811. 
The spoliation and suppression of that will did not de- 
tract from its validity, nor destroy its operation and 
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effect. The spoliation simply hindered those interested 
in acquiring a possession of their rights, and enabled the 
spoliator to practice fraud and enjoy for a time the 
fruits of successful spoliation. 

The plaintiff, the victim of the rapacity and greed, 
was at the time ignorant of her loss, and incapable of 
vindicating her claims or defending her inheritance 
from lawless usurpation. 

Daniel Clark had complied with the requirements of 
the law in making a transfer of his property after his 
death by an olographic will. He had manifested his in- 
tentions with scrupulous care. ‘There had been no 
secrecy nor guile in respect to his purposes. His will 
has since that time been orally proved by persons who 
were his friends, and who had been told of the contents 
of the paper. The spoliation did not confer any strength 
upon any other will, or title upon any other claimant. 

Nemo plus juris in aliun transferre potest quom tpse 
habet. 

Balot v. Morina, 12 Rob., 552. 
3 Touillier, Don. and Testaments, sec. 240. 
V. 

The above statement 1s exceedingly clear, but the fact 
still remains that the will madein 1813 by Daniel Clark 
was not admitted to probate until 1856.. When presented 
for probate in 1834 by Whitney and wife, and proofs 
were collected sufficient to establish conviction when- 
ever examined, there was no probate. There was then 
an attempt to establish it by. bill in chancery, and a 
decision was made in the Supreme Court of the United 
States that there must be a probate in a Louisiana Court 
before that Court could acknowledge it. 

The will of 1813 is evidence in this cause in conse-. 
quence of the probate of that will in 1856. It may be 
received as authentic. 

The difficulty to having a probate arose out of the 
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phraseology of the article of the Civil Code relative to 
the probate of olographic wills. (C. C., 1655.) 

It is worth the while to read this article at this stage 
of this discussion. In the Revised Code (Art. 1655) the 
article provides—‘‘ The olographic will shall be opened, 
if it be sealed, and it must be acknowledged and proved 
by the declaration of two credible witnesses, who must 
attest that they recognize the testament as being en- 
tirely written, dated, and signed in the testator’s hand- 
writing ; as having often seen him write and sign dur- 
The loss or spoliation of the will 
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ing his lifetime. 
precluded its probate in the mode prescribed in this 
article, and as no other section enlarged the scope of 
this article, and as the Probate Judge would not go 
beyond the article, Whitney and wife, upon the motion 
of the defendants, were non-suited. This fous asenorum 
had been, and was for some time, impassable. 

The French Tribunals found no difficulty in authen- 
ticating wills that had been lost or spoliated. The rules 
we collect are to authorize proof of the suppression or 
loss ofa will. There should be evidence that the will had 
once existed. The Judges should examine the facts and 
circumstances,and determine ‘‘souzvarnement”’ upon the 
question. Written evidence of the existence of the will 
is not necessary; but the evidence should show that the 
testator had made the will. Evidence may be brought 
to establish the existence of an olographic will. (16 
Dalloz, Jurisp. Gen., pp. 718 and 724, Nos. 2520-1-2-3, 
and notes; 13 Laurent, Droit Civil, pp. 1rog-115, Nos. 
109-120; 3 Troplong, Don. and Testaments, 374, No. 
1445; Gabriel des Preuves, 450-1.) The Supreme Court 
of Louisiana crossed the bridge in 1856, and the cause 
of the plaintiff has not been so disturbed as it had been 
from the cavils and quibbles of the litigation. ‘The 
judgment of probate recorded a common belief, that 
Daniel Ciark did make a will, signed, dated, and wholly 
written by him, which acknowledged Myra Clark to be 
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his only legitimate child ; that he instituted her to be 
his universal legatee, and that De la Croix and others 
were the executors appointed. 

This will was the product of a man of capacity and 
position in society. The paper was not the result of 
any captation, surprise, sinister influence. It was spon- 
taneous—his own handiwork in every line and letter. 
He pronounced his work to have been well done. He 
had full time to revoke it—to destroy it—but the testi- 
mony tells of care and vigilance. His dying instructions 
were that the trunk containing it should be carried to 
one of the executors. His death occurred in August, 
1813. There was a war with Great Britain, and so 
commerce and intercourse at New Orleans was circum- 
scribed. The yellow fever was there, and a visitor at 
the home, and caused the death of Clark. His house 
was accessible to but a few. Few persons would be 
likely to come to him at this time. It was accessible 
and open to Richard Relf, the executor named in the 
will of Daniel Clark. Relf was a visitor there the day 
of his death, and had knowledge of, and was charged 
to have visited the place of deposit of his will. When 
Clark died, the will he had made a few weeks before 
was sought for and not found. Relf produced the will 
dated in 1811, and in the absence of an act of revoca- 
tion of the will of 1813 there could be no valid claim 
set up for the succession of Daniel Clark. The ordi- 
nary presumption, that the failure to find the will im- 
plied its destruction by the author, could not be sup- 
ported in this case. There was sufficient testimony to 
establish the will in 1834 and 1856; the Court of Probate 
refused to hear at one time, and the Court of Probate at 
a later date was content. The Supreme Court afforded 
the necessary aid to supply the consent to the order of 
probate. The effect of the probate was to stamp with 
nullity the acts executed by Chew and Relf in the 
name and with the authority of the legatee of 1811. It 
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gave to Mrs. Gaines the standing in Court, it being 
the design of the abstraction of the will, and of other 
measures to efface knowledge of her name and exist- 
ence. More than seventy-four years ago was this GREAT 
TRANSGRESSION committed. The enormous volumes 
before this Court do not show more than detached frag- 
ments of the history. The vicriM ofthis wrong-doing was 
followed with contumely, reproach, abuse, slander, from 
those who were convicted as possessors of her property 
in bad faith by the highest tribunals of the country. 
She endured privation, suffering, sorrow, the whips and 
scorns of litigation, contentions and quarrel, and scur- 
rilous abuse from bad men. She did not falter, and in 
the abiding confidence in the Providence of her Creator 
and the tribunals of her country, she did not hesitate to 
believe that she or her children would have an award of 
justice in the time appointed by her Heavenly Father. 
VI. 

All of the property belonging to the succession of 
Daniel Clark, and which is included within the scope 
of the bill of the plaintiff, and which was acquired in 
September, 1834, from Evariste Blane three months 
after the will of S13 had been propounded for probate 
in New Orleans, was acquired and possessed by the 
City as a purchaser in bad faith. The City subdivided it 
into squares and lots, and sold them at different dates 
between 1836 and 1848. The conveyances made to 
purchasers directly, and those which followed upon 
successive sales, are uniform in the clauses of assurance 
of title, peaceable possession, and other guarantees, and 
for the transfer and subrogation to the assigns of the 
rights and covenants they made. ‘The last vendee of a 
long series of successive sales has a recourse upon all 
of those who preceded him. Thus the City of New 
Orleans, who was the original author of the titles made 
at the first sales, is here face to face with all of those 
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who confided in her guarantees. The bills of the plain- 
tiff have comprised all of these, and the plaintiff has 
obtained decrees against them as possessors in bad faith, 
and so accountable for all that is included in the condi- 
tions of the contract of sale, in consequence of the 
eviction which is menaced. The judgments are final, 
for there has been no appeal. 

The City of New Orleans being responsible to these 
parties because of their, and all of them, having an ac- 
count to settle of the same character against the same 
party for tlie same cause, the suit was a legitimate cause. 
She has warranted all of the titles of the parties and 
has been the defendant in the suits in support of them. 


VII. 

The Civil Code provides that in case of the eviction of 
a vendee the vendor’is indebted to the vendee for the 
price of the property sold; to restore /ruwz/s and revenues 
to the vendee, if he be lable for them to the owner 
who evicts him; the damages in excess of the price 
paid by the vendee; and for the deterioration of the 
property by his neglect, or for accidents which shall 
cause it. (C. C., Arts. 2439, 2475, 2476, 2506.) 

The Code, in addition, prohibits the debtors in this 
and similar conditions to renounce their rights or to 
release them, and that the creditor may be empowered 
to exercise all of the rights in property, or in action to 
recover the property, or right of such debtor, which 
inay be made available for the payment of such debts. 
| tl 19587-5-9. ) 

The Roman jurisprudence did not authorize a cred- 
itor to exercise the rights of a debtor, but might confer 
an authority or compel the debtor to make an assign- 
ment of his rights to his creditor or creditors. Ina 
series of successive sales of the same property where 
each one took a warranty, that jurisprudence did enable 
the person who was menaced with, or had suffered evic- 
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tion, to sue any one who preceded him in the series. 
Pothier adopted the opinion, which was held by a num- 
ber of other jurists, that each vendor in the line of a 
succession of sales was presumed to transfer with the 
property the rights and actions of the debtor to main- 
tain the last of the purchasers 1n possession and enjoy- 
ment and to indemnify him. He was entitled to all of 
the obligations existing 1n the line of purchase. 

The opinion of Pothier was incorporated into the 
Code Napoleon and pervades the conveyancing of the 
notaries. The article of the Napoleon Code was not 
introduced into the Louisiana Code, but the convey- 
ancing has introduced it, and the various terms em- 
ployed, of warranty of title, of peaceable possession and 
enjoyment, from troubles, with subrogation, substitu- 
tion, and cession of rights and action, so form a part of 
the notarial acts in ordinary use. 

Pothier de Vente, No. 118. 

43 Dalloz, Tit. Vente, No. 932. 
Troplong de Vente, No. 457. 

t Duvergier de Vente, No. 344. 


In the conveyancing in Great Britain and the States 
using the common law, the covenants for security of 
title or possession run with the land by force of the 
words of the covenant. In some States this is provided 
for by statute. The effect of these rules is to detach 
the covenants from the individuals and to leave them 
with the land for use by such owner or possessor as 
inay be required to use them, or may profit by the use, 
in the event of a disaster such as now has proceeded 
from this speculation of the City in ‘‘/he flush limes, so 
called,’’ in 1834-5-6. The sale of eleven hundred lots 
at public auction, indiscriminately, by a vendor who has 
had direct notice of the defect and dangers of the title, 
and hence all held under the conditions of purchasers 
in bad faith, is the case before us. The proof of notice 
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to the City is in a dissent of the Mayor to the ordi- 
nance authorizing the sale and his veto message to the 
Council. 

The purchase by the City of New Orleans in 1834 of 
the Blane Tract in defiance of the pendency of the suit 
of Whitney and his wife, Myra Clark, and the revela- 
tions which were then made to the Court of the spolia- 
tion of the will of 1813, while Clark was prostrate and 
dying of the vellow fever at his own house, has not been 
explained. The Mayor vetoed the ordinance and re- 
ferred to the petition of the proponents of the will. 
The Council persevered and succeeded. Explorations, 
surveys, subdivision of the property into squares and lots 
and streets and highways followed. The sales amounted 
to the sum of $609,000, nearly fifteen times the purchase 
price. The sale embraced the whole property except 
the blocks or squares which was the subject of the con- 
troversy in the suit of Myra Clark Gaines v. The City 
of New Orleans, reported in 15 Wallace, 642. The 
judgement of this Court in that suit was that Mrs. Myra 
Clark Gaines was the owner of those squares of 
land under the bequest contained in the will of her 
father, which had been admitted to probate in the year 


the possession under the deed made to the City at that 
date; that the City was responsible for all of the fruits 
and revenues and profits from the date of her deed. 

We have stated that this judgment has the attributes 
of a thing adjudged in the case before the Court. 

The cases determined by this Court have necessarily 
contained an exposure of all of the various questions 
which have arisen out of such anomalous conditions— 
the anomalous condition of possession of large and val- 
uable property in a commercial city, continually grow- 
Ing, 


viction would be recorded that the possessor was a pos- 


with the apprehension that sooner or later the con- 
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sessor with that indelible mark upon the acts, that he 
possessed in bad faith. 

The authentication of the will in 1856 entitled the 
plaintiff to commence suits ez revendication. ‘The 
inultiplicity of suits; the infection of fraud in all of the 
acts done by such a possessor; the complicated nature 
of the accounts, and the necessity of a liquidation of 
the conflicting and reciprocal demands, so that there 
should be compensation, abatements and a settlement; 
the decrees of this Court and the orders declaring the 
taint upon the quality of the possession, and the orders 
directing restitution of the property ; the reparation by 
damages of property injured or decayed, and for liquida- 
tion of the demands and compensation, where there are 
liquidated demands, or mutual and exigible debts,—are 
echoes of the jurisprudence of the Civil Codes. The 
possessor must hold in good faith. His possession ceases 
to be so when he learns in any manner, or from any 
credible source, that he is a usurper of another’s right. 
The decrees declare that there shall be restitution of 
land and its accession of fruits gathered and consumed— 
fruits growing, fruits which might have been grown, 
their equivalent. ‘* Ze/ us hear the conclusion of the 
whole matter: Fear God, and keep his commandments, 
For God shall bring every work into judgement, with 
every secret thing, whether it be good, or whether tt be 
evt,”” 

The authorities on the subject are numerous and 
accordant: 

2 Aubry and Rau., p. 390-1-2-3. 

4 Touillier, 110. 

9 Demolombe, 586. 

2 Proudhon, Domaine de Prop., No. 457. 
38 Dalloz, Jurisp. Gen., p. 256-257. 


The author last cited has a section entitled ‘‘ When 


does good faith cease’’ in the matter of possession of 
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property? He states a conclusion which is found in the 
Civil Code of Louisiana, that the possessor ceases to 
be in good faith at the instant of time that he learns of 
the defects of his title. It is not necessary that a suit 
should be commenced, for that it 1s incontestable that 
the possessor frequently discovers the defects of his title- 
without a judicial demand. So, the possessor will be 
deemed in bad faith in whatever manner that he may 
be informed of the defects of his title. 

If it were shown that the good faith of the possessor 
ceased to-exist at some past time, this possessor would 
be responsible for the fruits from that time, independ- 
ently of a judicial demand, or citation, or summons. 
There is a case of a possessor who obtained possession 
under a will which was found to be forged, and of 
which he was discovered to be the author; in the nature 
of things the Court declared he was a possessor in bad 
faith, and was required to account for fruits commencing 
at the time of the death of the decedent. (38 Dalloz, 
Jurisp. Gen., p. 256, No. 348.) 

This is possibly a parallel to the case under the con- 
sideration of this Court. 

The abstraction of the will of Daniel Clark in favor 
of his daughter was made at a time when he was aréz- 
ulo mortes from a pestilential fever. The only object 
abstracted was the will. The evidence is that Relf ob- 
tained the keys and went to the room where the will 
was, and no other paper was removed from it. He pro- 
duced the will of 1811 in his custody; the will of 1813 
never was produced. 

We suppose that if suit ‘had been commenced after 
the probate of the will in 1856, a suit for the restitution 
of the fruits from the date of the death of Daniel Clark 
would not have been chimerical, nor deemed vexatious 
nor vindictive. 

None was commenced, and the accounts of Relf have 
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never been the cause of a suit on the part of the plaintiff 
in this suit. It is unquestionable that suspicion did 
select this as a solution of the mystery. 


IX. 


The mode of the restitution of Avuz/s and the deter- 
mination of the various causes of account in a suit like 
the present, has been prescribed in the Code of Proced- 
ure in France. These regulations will be found in the 
books on procedure. 

The article 526 directs there should be a formal state- 
ment of the charges of the one party and the discharge 
ot the other, in the form of an account between a cred- 
itor and debtor, as in other cases of account in the 
courts, and that examinations then take place. 

The possessor in bad faith who takes possession with- 
out a right, whether by fraud or force, contracts with 
the owner to repair his unwarrantable occupation of the 
property of another. From this cause, he must not only 
restore the things he has received, or their value, with- 
out any distinction. The word products embraces nat- 
ural, civil, and industrial fruits to express the fullness 
of the restitution. 

38 Dalloz, Tit. Proprieté, p. 242, Nos. 271-2-3. 
12 Merlin Rep., VERBO, Fruits. 
5 Touillier, 110-11. 

The method by which the account of the fruits and 
products and the rules for the French tribunals are set 
forth in the 11 Dalloz, under the title ‘‘Compre.’’ (Pp. 
523, No. 18.) In the note, p. 524, the report of the 
liquidation of fruits is set forth in full and the whole 
plan is detailed. The reporter says that experience has 
demonstrated that it ought to be made according to the 
same rules and formalities as in other cases. The Courts 
of the United States have settled their own rules and 
forms. ‘Ihe Court generally gives directions in the de- 
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cree ordering the account, if there be any requirement 
for such. ‘The Court may settle principle in the decree, 
or all of the principles, and direct the practice. 

Field vw. Hilliard, 6 Cr., 8. 

Metsker zv. Bonebrake, 108 U. S., 66. 

Harding v. Handy, 11 Wh., 103. 

Colombe zv. United States, 7 Peters, 625 

The statements which have been submitted of the 
law relative to the adjustment of accounts where there 
has been an illegal occupation—an occupation of pos- 
sessors without a title, and with full knowledge of the 
defects—disclose the fact that sucha settlement must be 
complicated and tedious. In this suit the fact is shown 
that the settlement may embrace a period commencing 
about 1834 in some cases, and the number to increase 
from that time forth. There is a double settlement. 
The general claim of the plaintiff comprises the lands 
and occupiers of the lands as possessors in bad faith and 
with astern rule of restitution and reparation. ‘The 
settlement between the City and the vendees of the 
City have a settlement to conclude, founded upon the 
contract of sale and the obligations arising upon that 
contract, because of the failure of the title. There are 
warranties and covenants for possession and obligations 
to return the price. 

The first necessity is to liquidate the debt. To ascer- 
tain what consequence has fallen upon each of the per- 
sous concerned in the form of a debt ora credit, the 
precise relations of debt and credit must be defined. 
The adjustment of the relations in that form will show 
what sums are to be exacted, and from whom. The fact 
that these parties are connected with all of the muta- 
tions of the property and the-possession of the property, 
informs that there are reciprocal relations of creditor 
and debtor existing, arising out of the acts and contracts 
and failures and insolvencies which have followed 
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from the abnormal connections of so many. ‘The vices 
of the titles and the condition of mala fides pervading 
all, show that a liquidation is indispensable. Liquida- 
tion implies the ascertainment of the debts. The ques- 
tion which follows is, which debts are exigible, and of 
whom. 

It is not a matter of any importance that the debts 
arise on the settlement of warranties, or disturbances of 


tion of liabilities for failing to make fruits, or whether 
one person is able to pay or is unable. The simulta- 
neous existence of the debts, for whatever cause, grow- 
ing out of the responsibilities incurred in the relations 
of the parties, makes it proper to adjust it or to find the 
means do not exist. 

The mutual or reciprocal demands of whatever kind 
may be disposed of under the law of compensation or 
confusion. 

The statement of the positions of these parties is a 
vindication of the authority of this Court to deal with 
all of the questions submitted to the Court. 

This suit could not have .been brought to a conclu- 
sion had the plaintiff been confined to what is termed 
actions at law. ‘The necessities of the case required an 
appeal for dispensive and administrative justice. The 
Courts of Law have no preparation for the oversight, 
superintendence, and direction of a numerous body of 
defendants. It cannot stay the hand or restrain by 
actual interference with their wrongful or injurious 
acts. The Court of Chancery alone could examine the 
hundreds—possibly thousands—of claims of different 
kind arising out of the breaches of covenants and con- 
tracts in these sales. ‘The foundation of all of the rights 
and equities of the plaintiff is the fact of a fraud— 
a wicked and criminal fraud—committed in the home 
of a dying man, to the grievous wrong of a helpless 
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infant, at a long distance and without a power to resist. 
This was followed afterwards by the array of a Govern- 
ment of a City, with its powers and prejudices to im- 
pede or to obstruct. 

The Court of Probate denied itself. The Courts of 
the United States in the City had to be informed that _ 
equity powers and practice belonged to them. 

The possessors in bad faith seemed stronger than an 
army with banners. ‘Their principle seems to be, ‘‘ He 
that takes it, makes it.’’ The decree of the Court will 
establish against them that it is our ‘‘ right makes our 
might.’’ 

JOHN A. CAMPBELL, 

Of Counsel for Appellees. 
THOMAS J. SEMMES, 
ALFRED GOLDTHWAITE. 
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IN THE 


Supreme Court ot the dinited States. 


No. 15. 


THE CITY OF NEW ORLEANS. 


Mrs. MYRA CLARK GAINES, 


Since the brief of the appellant 
examined it with care, and submit this supplemental 
brief to call the attention of the Court to the errors ot 
law and the statements of the Solicitor | 
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New Orleans as to facts whliic 
supported by the printed record 
t. Hts first proposition: 
diction to compel a umlateral 
are no offsets or items to be charg 
charged, nor to compute damages 
The account asked for 1s inutual 
accounting. The item of gross receiy 
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to have been derived from the property tf it had not been 


' 1 ‘: ‘ : peanut ‘ ly 
nevlected D\ tile Lil\ i>] the occupants previous to the 


defendants 1n the Monsseaux 
tuting the debit side of the account 
ments, and, in the event of good faith 
to the property, constituting the cre 
count: as in the case of ordinary accounts which are 
inutual. 
y # If, as WC contend, the account is tedious, ditticult, 
and complicated, then a trial by jury would not give to 


the complainant relief adequate or commensurate, to sa\ 


nothing of the discovery asked for, the fraud charged, 
and the fact that the bill is a supplementary proceed- 
ing—the sequel to long and difficult litigation—in which 
the rights of complainant were determined. 

3. Proposition: ‘‘ Equity will not deal with an ac- 
count simply because it is complicated; to sustain a bill 
for an account there must be mutual demands;—not a 
single matter, but a series of transactions on one side 
and payments on the other.’ 

Some of the property was, sold by the City in 1837, 
some in 1846, some in 1848. From that time the lots 
were sold to numerous parties in different parcels, the 
interests continually changing. The fruits, civil and in- 
dustrial, had to be accounted for. The authorities cited, 
we conceive, do not apply, as the facts make a different 
case. ) 

4. ‘**Where there is an effort to give equity jurisdiction 
by a charge that accounts are tricate and can only be 
taken in a Court of Equity, unless the bill shows cir- 
cumstances and facts showing the intricacy of the ac- 
count, the bill will be dismissed.’’? ‘The law of Louisiana 
with reference to the liquidation of these accounts, ex- 
tending over a period of nearly fifty years, upon the 
principles of compensation and confusion (Civil Code, 
Articles 2207 to 2219), necessarily shows the complexity 
and intricacy of the account. 

5. “‘A bill 12 eauity cannot be maintained for dis- 
covery, if it cannot be maintained for relief, unless the 
bill shows the discovery to be in aid of a suit at law or 
the defense of a suit at law, actually pending, or about 
to be brought, and the action or defense not frivolous.’’ 

The answer 1s, that the Court in the previous cases of 
Gaines v. New Orleans, 6th Wallace, 642, and Gaines 
v. Lazardi and others, known as the Hennen case, in 24 
Howard Rep., 553, maintained the bills as ejectment 
bills with discovery, when fraud was charged. ‘The 


authorities in support of the last two propositions are 
not disputed, but, we submit, do not apply to the facts 
averred in this bill. 

6. ‘*A bill against a corporation, as sole defendant, 
or a bill that waives answer under oath, 1s not a bill for 
discovery.”’ 

A bill against a corporation does not require an 
answer under oath. The waiver of oath was entirely 
unnecessary. 

As to ves adjudicata, because of the determination 
of suit No. 2695, the fact is that the City parted with 
the property, except square 46, and four other squares 
reserved fora public square, in 1537, or previous to 1849. 
This Court, in New Orleans 7. Gaines, 15 Wallace, 624, 
decided that until there was a recovery of the possession, 
or upon the title, there could be no suit for the mesne 
profits or accessions. The authorities cited do not apply. 

8. ‘*If one demand less than is due him, and do not 
amend his petition in order to augment his demand, 
he shall lose the overplus.”’ 

The cause of action against each possessor or occupier 
was distinct, and never could have been united ina 
Court of Law. No law required Mrs. Gaines to amend 
her bill in 2695 after the coming in of the answer of 
the City. 

g. ‘* The sale of a thing belonging to another person 
isnull. It may give rise to an action for damages in 
case of eviction when the buyer knew not that the thing 
belonged to another person’ ;—as construed by the Su- 
preme Court of Louisiana, refuses damages in case of 
eviction, when the buyer knew the thing did not belong 
to the vendor.”’ 

Dainages are not claimed in this suit, and we can see 
ho application of the principle to the case. 

10. Daniel Clark’s will of 1811 never was any muni- 
ment of title against his daughter after the probate of 
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Romes 7. Citv of New Orleans, 34 An., p. 1201, has de- 


cided hat UC | lai i r (iON is not necessary : that the 
neut forevietion is sufficient: and this was decided 
suit brought bv one ot the defendants im the Mons- 
WiX Case agaist the City on its warranty. 
‘The owner of realty, after eviction of the ad- 
verse holder, las no action avainst the vendor of the 
] , 4 eae "i ‘' 
ected tor rents aud pronts, 
The case of Gillaspie 7. Citizens’ Bank (35 An., 779) 
is eviction of a possessor in cood faith.. All that was 
necessary to be decided in that case was the question of 
vood faith on the part of the bank. That question 
being adjudged in favor of the bank, it was unnecessary 
r the Court to make any statement as te lability for 
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Master: There is not a charye made against the char- 
acter of the Master in the Record. <A stnple reqtiesi 
was made to have another Master (p. 62). The reason 
for his appointinent is obvious. He had an experiem 

derived from his investigations in the Monsseaux and 
Aonelly cases. He was compecten Ile had done his 
work-weli, and no appeals had been taken, evidencing 
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aground for exception to the Master’s report. The 
costs had been taxed in the Monsseaux and Ag- 
nelly cases. The judgment of the Court maintained 
the exception, and, when the decree was made up, 
the sum of $34,000, as costs having been taxed in 
‘hose cases, was allowed. ‘The Master had nothing to 
do with the costs. Under article 2506, R. C. Code, the 
vendor, or City, upon its warranty was liable for all the 
costs occasioned either by the suit in warranty on the 
part of the buyer, or by that brought by the original 
plamtiff. 

On page Q9- As to the title of the City being correct 
on its face: It is a fact that the legatee, Mary Clark, un- 
der the will of 1811, was never put into the possession 
of the estate of Daniel Clark bv any order of Court. 
This was decided in the Hennen case, in 24 Howard, 


553. Hence she could make no valid power of attorney 


. . } ) r 


to Chew and Relf tose 
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Li 


Chew and Relf, as execulo.rs, 


had no power to sell, except by an order of Court made 


within the vear. ‘The title of the Citv was necessarily 
bad. ‘The case of Davis r. Gaines, 104 U. S., 386, was 
decided on the ground that the sale was made by the 
executors under an order of the Probate Court, and was 
therefore regular on its face. 

Qn page 114—As to the compromises: It is apparent 
that Mrs. Gaines did not want to evict a large number 
of poor occupants. She was well disposed to them and 
made liberal terms with them, often getting nothing for 
the title she conveyed or promised to convey. ‘The 
warrantor was lable to the occupants and to her. The 
City had obstructed her and was able to pay. 

Qn page 115: The Supreme Court of Louisiana, 
in the cases of Mrs. St. Romes ¢. Citv of New Orleans, 
34 An.,1201; Rousseaux ¢. New Orleans, and Merchants’ 
Mutual Ins. Co. +. Citv of New Orleans, did not con- 


‘ 


sider that the warrantées were conventions between 
rogues and in fraud. Recoveries were had for the price 
by the vendees under .Art. 2506, Civil Code. 


Qn page 126: The accusation ayvainst the Master is 


' My 


not just. Exhibits C' and C* were filed with the ,bill. 
They were lists of judgments in the Agnelly and Mons- 
seaux cases. An examination of those judemenis will 
show the lots emnnbraced in each judgment. It was mue 
more convenient to deal with the tract of 135 super- 
ficial arpents by squares and lots than by names of pos- 
sessors, and the work could be made clearer to the par- 
ties and to the Court. 

On page i128 the solicitor finds fault with the fhgur 
of the Court, and cannot get the sum of $576,707.92. 

The Master, in his report, gives the amount of cach 
judgment in Exhibits C' and C* with interest added up 
to January IO, IdSdI. [n some instances interest was for 
one year, in others for a longer time. The Court t 


1? y F 


the figures from the Master's report, that sum being thi 


aggregate of the judgments with interest to Janu rv IO, 
SSI. 

The Exhibits C' and C’, annexed to the bill, caleulated 
the interest up to the dates of the judgments in 1877, 
[575, or 1579. On page 135, as to the renunciation b 


Mrs. Gaines, in bill 122, of her claim as universal 


levatee under the will of 18:3, this was distinet 


> 
argued in the briefs of the counsel for the City of New 
()rleans in the case reported 11 Oth Wallace, and is con- 


cluded by that case. (See printed Record, p. 499. 


That the judgments in the Agnelly and Monsse 
CASES are conclusive against the City, wlio ass sted iT) 
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hat tne Citv 1s DOU 


——— 
—) 
~ 
a 


defending those cases, and 1 
them, see Chicago 7. Robbins, 2 Black, 418; Robbins 
7. Chicago, 4 Wallace, 672; Lovejoy 7. Murray, 3 Wal- 


lace, p. 18. 


*, 
oe oe 


a« we ~ dips Bi th. oS id > i " s Sew. 2 * s 


PR Art 


— Speen - 
| | 
! | 
/ / / / / 
| if | J | / | 
, l J L a a —— / fe 
ee Mea Acevec 
— oT TTF — a —_—__ _ 
- / / A / / 
4 / . 
| / 
. / | / ‘ ‘ > | / 
~ | r ao i J/J/\ oc a . —_ | \ ( — a __ 
\S ‘ € to Lille. 
x \ _ ww ay 1s r _- ; ) r a 
\" yi iN fy / | | 
a / 
} | 
| / 
| 


X“ 
Y 
| | J ol _ 
. ~ y Va ro ve, 0 
—T\ ns | oa _ -) [- } [ 
— —_—— | | / / / 
| | / / / j j 
4 | f a | 
¢ | / j / 
\ | / / 

\ 

t 
/ \f) L — 
J / Lf Li ba hs 7? \ xr \ \ — 

> 
i, 


—_— 


fila i. oe Sn Le o so fki» 
C4. Jan a o* es z- 


Dooce # oer wa 
LG 


Coered 


< 4 


- oF 


TH 
? moely 


— 


hosp ak 


Ke Lon Kfoperenf 6 CL Fe thes 
eee a! we Shaun 


bn glee 


WNTT TNT VET 


7 a a 
Coiketr(ur2ed/ 


CL Resch 


| i -7r Cr eee eee ae eee Si ae 
/ / / 
/ | | / / / 
y | / | | 
\ ny / | | | 
| | 
i > _— 
Ao Lz LSA4K YA / a : 


<> 4 q 
- 
au ) ~~ \W 
‘ % s 
‘ 
ae 


SAEW oe 


| SQ 


a 


GS | —_ a 
‘ \ 
—— __ \ 
) 7} _ 
\Q \ | / in 
/ (A 
| 7 
/ | 
i fo ee 
) } Ll lta 
Vi / 4 44 Alar bhi 
| <7 
J / 7 


/ 
a i re — 
/ Dooley oho AK | 


cIyyr ye 


Detta  e- 
eee" Cte m eo of by. <_ 
=e / Khe te nex RK POOKY J Cy 
— / SOR “ ; OQ. 
/ . SO a Ne SCRE BAY - - 2 NU ~ 
a | MOOR RAL QM 
Bad | Banthhartrain RR | & ee SSN J 


| em 
| 
1 swale! 


SENG ae ey 


Q 2. tum 


ed by Bau afc fled oe doe 


ae \S 


WS TI 

VA | 
CLF. 

A“ te 9°22l Q22, CS Sfouw wran’e Lo Marya bi Ord jguaei ct 
o7*? Te SitnerdZ JI / hah 2 4} / 


AO. 
Lhe ye lee othere sect OC a 
Tyre oll Pr: laeckccaves He Jemil-o bad? 7: LL*r E& 
Fa20711¢ 70 Gea Cy ane F121 LAP auudler Cracecagem 
Mine 2Qy H~ 1457 © 


IK ex Ortiaes. 
The re 


Zailt Row < Ce 
OPES 644 flew S 
anol x 


Ly 


- Serves, 


oA 
C 
“nares ruheale Fhe. Vr. 
bref erty ace 7Acs dale Sarr 72 EF 


fe ox 


side DON ESBE * AS 


| _ ot 


i | 
/ | | 
| a, / / 
y [_ l _ | a _ — / __ _ _ _/ re _/ __ _ / / ( 
ea ACL ee — —_ a \ 
iT 7 f a / —— — — ae Y 
fof | 7 * 
/ poe | / / | | a 
/ . ~ ; — — aN os / \ / / - \ 
. —— —— iy — - _ a on —— ¢ 
X . y y 
\ ee Se feller \ N \ C ‘ n 
. of [8] pe yy 7 7 y, ~ 3 a - U 
’ / / ‘7 / / YY / v , a) )/ \Q \ | A ; / 
fle, . .. . b NY ‘ 
a lL a + /* iN ¢ / 
Loree — . 7 _ a 
| , _ | oe 
/ / / / / / 
ed ; { ; [ ee | | ee a 7 / / 
L/ @ Ma _ 
| | 7 fp rp So eit < 
/ / | / / SF), ,Le/, car Pee 232. Awe / & 
: / / De Boe ——— | “> 
Fs Li a | ] [ / / yo" | BanthAurtrain RR oO <7 
. ; ; . me a ee a ; ___ iad 
7 - - 
— [paced i Ur z 
j-~ | | 
m 
% oy la /f jd sul . | 
‘ YAR cum! led (I Lj J Apts: ‘| bid Mi, wih W én AR aMAHBHA 
wd WAN o> /Lf-Lf- y 
\\ Cyl CHA Kew ( Dr lepuce JA v 
4 / 


LL fog 


vee OIRO AUREL rid 


“Ae 7 "LL L2n¢5 Soler vraned Lo wy, Orvaat 
OV? Whe CSitmes 2 ¢% / 14,2 Bei Se reg. 


| HA LEN Cs 


4y Or A nano 


eee, 


Wye olved 2 ry . the ¥ 
fallin cae van gr y caves He limite Bb box. ure he orang Meolcdtle ck Le az. lasses 
5 + hn t2ddJille Cita Ay “eo 
7 50 a CAccCcCageom ag Be R wok CY, 4 
cise 1487 € Cees wwe di: 
Fr 


The Lie 
cee PES LAL 1/P SGUATES I1Aca le Fe Vulncr ox” 


wane oper erly al This dale Vare / <8. 


ll 


